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60 Tips in 
60 Minutes 

with 
Chelsey Lambert, 
Kenton Brice &
Jim Calloway

Jim

First of all, you 
did learn about 
the iPhone 
cursor trick, 

right?

2
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KB

CALENDLY.COM

3

CL

Use Outlook for iOS 
to Send Availability Like a Pro 
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Jim

The big news 
in technology 

tools for 
Oklahoma 

lawyers is this 
new OBA 
service.

http://oba.intellidrafts.com

5

KB

Yoink for Mac – Drag & Drop anything to a 
”Shelf” to use later

6
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CL

Jim

8

Office 365 has many powerful tools many are not using.
Embrace the power of Office 365 training this year. 
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KB

Zapier

9

Create and 
Automate 
Interactions 
between your 

Apps

CL

Use HelloSign and 
HelloFax for 

seamless electronic 
signatures & 
submissions. 
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Jim

Now both Excel for iPhone & Android Excel 
app let you take a picture of a printed table & 
INSERT THE DATA into an Excel spreadsheet. 

11

More details
Android

https://www.theverge.com/201
9/3/1/18246429/microsoft‐
excel‐covert‐photos‐data‐tables‐
editable‐table‐ai‐feature

iOS
https://www.theverge.com/201
9/5/29/18644396/microsoft‐
excel‐iphone‐spreadsheet‐
import‐camera‐picture‐tables

KB

Use the “Tell 
me what you 
want” bar in 
Microsoft 
Word



6/13/2019

7

CL

Use Canva to find awesome PowerPoint images, then download with a Transparent 
Background. 

Jim

Protect yourself and make your digital 
experience more simple. A password manager 
is a critical Internet security tool.

• https://www.pcmag.co
m/article2/0,2817,2407
168,00.asp 

• If you don’t want to 
research, randomly pick 
between Lastpass, 
Dashlane and 
1Password.

14
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KB

Use the Style Separator in Word to create
in‐line Headings

15

Heading Style

Paragraph Style

Heading Style

Paragraph Style

Style Separator

CL

Use Tresta as your complete Business Phone System for $15/mo.

Then manage all lines and auto‐attendant features from the mobile app.   
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For Less Clicks in Microsoft Word, Customize 
the Quick Access Toolbar and Status Bar

My article in February 2018 Bar Journal  
https://www.okbar.org/map/articles/obj8905calloway/

17

KB

Stop sending multiple emails 
to schedule meetings!

• FindTime for 

18
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CL

Use Mailchimp to 
create landing pages  
for your law firm.

Use the “Expanded” Office 
Clipboard

• Expand the clipboard by clicking 
on the expand option in the lower 
right of Clipboard Group

• Enables one‐click access to 24 
“Saves”

• Step‐by‐step instructions 
http://bit.ly/2s746wt

20
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KB

Drag to 
Create 
Outlook 
Items

21

CL

Join and 
attend a 
local tech 
meetups. 

22
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The WaybackMachine
at Archive.org

 Locate deleted or removed web pages (not 100%)

 Procedure for affidavits authenticating printouts 
from the Internet Archive's Wayback Machine is 
located at https://archive.org/legal/

23

KB

Create Permalinks

24
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CL

Offer a secure 
app for 

communication 
and document 
exchange with 

clients. 

“I really wish I had that landline or mailing 
address or person’s corp. title on my phone.”

https://evercontact.com/
26

Requires Outlook, but then 
also works with Gmail.
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KB

Create space 
with the 
Momentum 
Dashboard*

*Chrome Extension

27

CL

Automate 
case updates 
and monitor 

client 
satisfaction. 
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CamelCamelCamel

• https://camelcamelcamel.com/

• Price history

• Alerts

• Watch list

• Amazon monitoring

29

30
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KB

Focus, 
Recharge, 

Relax, or Sleep 
with Brain.FM

31

CL

Use Your Virtual Receptionist Service to 
make outbound calls to leads, no shows, 
or do appointment setting campaigns. 
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Good training for new associates plus
a pro bono service for Oklahomans in need

33
https://oklahoma.freelegalanswers.org/

KB

Stop searching for a scanner – Use your 
phone!

ABBYY Fine Scanner

Adobe Scan

Scannable
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CL

Clean out your inbox by searching “unsubscribe” then 
unsubscribe from newsletters you don’t want. 

My OKBar: 
Fastcase, 

Communities,  
Find a Lawyer 
and software 

benefits

36
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KB

Check if your email has been compromised

37

CL

Strikethrough in Google Docs:

For Mac: Select what you want to strike and click ⌘ + 
Shift + X . It only works with the older style Docs, though. 

Alt + Shift + 5 (Windows) or Option + Shift + 5 (Mac) is the 
keyboard shortcut for strikethrough. Alt + Shift + 5 or you 

can go to the "Format" tab and it's there as well.
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Jim

New OBA Member benefit ‐ CaseText

Members of the OBA receive a 15% discount for life with the cost 
starting at $55.25 a month ($663 a year) for a single‐user 
subscription. Please visit the landing page at 
https://casetext.com/oba to take advantage of the discount.

39

KB

Automate your text with TextExpander

40
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CL

Pin Your Most 
Used Tabs to 
Google Chrome!

Fastcase Sharing – Public Link

https://www.youtube.com/watch?v=461PnNdeiXY 42
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KB
Use Flow‐E to turn Email into Kanban style task boards

43

CL

Sign up for 
the Cutting 

Clicks 
eNewsletter 

• https://yourfirmapp.com/category/cutting‐clicks/

44
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Fastcase – Print to 
PDF or Word

45

KB

Evaluate your 
Cloud services!

46

www.legalcloudcomputingassociation.org
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CL

• Harvest time records from:
• Phone

• Email 

• Text Messages 

https://www.nytimes.com/2019/06/05/technolog
y/personaltech/ios‐android‐2019‐updates.html
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KB

Traveling?  Stay Informed with TripIt Pro

49

CL

Download the 
2019 eDiscovery 
Buyers Guide for 
Small Law Firms 
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Jim

It’s Time to Delete Some apps

• Old ones may not have security 
updates.

• Location tracking may be active 
in many of them.

• Here are some tips on how to 
mass delete:

• https://www.popsci.com/delete‐
your‐apps/

51

KB

Use AirParrot to Supercharge your Streaming

52
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CL

Accept 
Electronic 
Payments 

Offer 
Payment 
Plans

• 35% of Consumers are 
more likely to buy if you 
offer a payment plan. 

• 54% of Consumers prefer 
installment payments over 
free shipping. 

• Payment Plan purchases 
are up to 120% higher than 
the original amount.
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Jim

Poll Your Clients
Want to know what your clients really think?  Try 

asking them.

55

Jim
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KB

Modernize your ClipArt

57

CL

Leveraging Text Messaging

Appointment 
show rates 
improve by 50% 
on average.

98% of Text 
Messages are 
read within 3 
Hours or 
Receipt 

Sending a text 
message 
within one 
hour of an 
initial 
appointment 
can increase 
conversion by 
348%
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KB

Filter blue 
light with 

F.Lux

59

CL

Combining Services 
that achieve a 
common goal: 

Live Chat + Virtual 
Receptionist 
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KB

Like 
Windows 

Snap, but on 
a Mac?

61

CL

Build a book of business 
or scale your law firm 
with contract legal 

services.
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KB

Let people know you are 
busy

63

CL

Build Consistent
Business 

Development 
Habits and Grow 
Your Network 
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CL

TAKE ADVANTAGE OF MY FREE 
COURSE! 

http://bit.ly/10daysoflegaltech

$197.00

FREE WITH CODE:   OKSSF2019 

KB

Use OneNote 
Webclipper

66
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Kick the @aol
@juno@netzero
@prodigy email 
address to the 

curb! 

You are a 
professional, use 
an email address 
that says so. 

Buy your Domain 
w Go Daddy and 
get a matching 
email for free. 

CL

Calendar Appointments + Email 

Automate the scheduling of 
meetings and reminders. 
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CL

Have a Real 
Website 

69

CL

OUTSOURCE WHAT 
YOU ARE NOT GOOD 
AT

Bookkeeping, IT, HR, 
Back Office 
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CL

Use a CRM 
to Convert 
More Clients 

71

Client Sherpa 

Lawmatics 

Lexicata (Now Clio Grow) 

Lead Docket

Hubspot Free CRM 

CL

Live Chat & Chat Bots

Create template responses 
with Lawdroid or outsource 
live conversation handling 

24/7.
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CL

Mainstream Cloud‐Case Management  Case Management + Accounting

Specialty Case Management  Customizable Cloud‐Case Management 

Run Your Business Like a BOSS with Case Management Software 
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CL

Leverage Your 
OBA Member

Benefits
https://www.okbar.org/memberbenefits/

75



Jim Calloway 
Director, Oklahoma Bar Association Management Assistance Program 

JimC@Okbar.org 
www.lawpracticetipsblog.com  

Twitter @JimCalloway. 
 

 
Jim Calloway is the Director of the Oklahoma Bar Association Management 
Assistance Program, where he has served for 21 years. He received his Juris Doctorate from the 
University of Oklahoma, where he was named to the Oklahoma Law Review. He publishes the 
award-winning law blog Jim Calloway’s Law Practice Tips (http://www.lawpracticetipsblog.com) 
and has served as co-author of three American Bar Association books on law practice management, 
including two on alternative billing. 
 
Mr. Calloway also produces, with Sharon Nelson, the monthly podcast, The Digital Edge: Lawyers 
and Technology. This monthly podcast covers a number of legal technology issues and can be 
accessed from The Legal Talk Network (http://legaltalknetwork.com/podcasts/digital-edge/) or via 
Apple podcasts. His Twitter address is @jimcalloway. 
 
Mr. Calloway is a member of the Oklahoma Bar Association and the American Bar Association, 
where he served as chair of ABA TECHSHOW 2005. He is a member of the ABA Law Practice 
Division’s Law Practice Magazine editorial board and wrote the Practice Management Advice 
column for that magazine for five years. He was awarded the Law Practice Division’s Robert P. 
Wilkens Award in recognition of Best Column in Division Publications in 2015. He is also 
currently co-chair of the LP Division’s Legal Futures Initiative.  
 
In November 2018, he was awarded the William G. Paul Oklahoma Justice Award from Legal Aid 
Services of Oklahoma, Inc. for his work on access to justice projects. 
 
He has been inducted as a Fellow of the College of Law Practice Management. He is an active 
member of the National Association of Bar Executives, the ABA Solo, Small Firm and General 
Practice Division, the Practice Management Advisors of North America and the Association of 
Legal Administrators. He is a former President of the Cleveland County (Oklahoma) Bar 
Association. 
 
He has made hundreds of presentations on law office management, legal technology, ethics and 
law firm business operations. 

mailto:JimC@Okbar.org
http://www.lawpracticetipsblog.com/
https://twitter.com/jimcalloway
http://www.lawpracticetipsblog.com/
http://legaltalknetwork.com/podcasts/digital-edge/
https://twitter.com/jimcalloway


Chelsey Lambert  
Author, Speaker, Founder and CEO of the Lex Tech Review  
 

Legal Technology + Practice Management Specialist. On a mission to educate, equip and 
empower law firm entrepreneurs.  
 

Chelsey is a legal technology matchmaker who connects lawyers with the technology and 
resources they need to build a business that runs smoothly, so they can focus on what 
they love.  
 

As the Founder and CEO of Lex Tech Review and the Legal Tech Media Group. Chelsey 
and her team provide legal technology, marketing, and law practice management 
education to lawyers and staff all over the world. She also published the nearly 200 page 
2017 Legal Technology Buyer’s Guide, and is a two-time ABA TechShow Speaker. All of 
her materials aim to educate and save readers hours of research, headaches and costly 
mistakes. 

Her career includes a combination of roles that give her a unique understanding of how 
solo to mid-sized law firms operate. From building legal technology products for lawyers, 
such as case management and payment processing software to serving as a practice 
management advisor and technology trainer for the Chicago Bar Association.  

Don’t be surprised if you run into one of Chelsey’s various online courses, or at one of the 
local Tulsa Legal Hackers meetups. She’ll travel far and wide to fulfill her mission to help 
law firm entrepreneurs build better businesses so they can improve the quality of their life 
at home.   

www.lextechreview.com | @ChelseyLambert | facebook.com/lextechreview 

http://www.lextechreview.com/


KENTON BRICE 

Kenton Brice is the Director of Technology Innovation at the University of Oklahoma 

College of Law.  A 2009 graduate of OU Law, Kenton teaches courses and workshops 

on legal research, technology in practice, and legal innovation at the College and multiple 

conferences, including ABA TECHSHOW,  and the American Association of Law Libraries 

Annual Meeting. 



Office 365: 
What Every Lawyer Should Know 
Oklahoma Bar Association Solo and Small Firm Conference 2019 
Kenton S. Brice, Director of Technology Innovation 
University of Oklahoma College of Law 

Introduction 
Microsoft Office is a suite of productivity software that has been around in various forms 
since it was introduced in 1988.  What started as a suite of tools that included a word 
processor (Microsoft Word), a spreadsheet editor (Microsoft Excel), and a presentation 
program (Microsoft PowerPoint), Microsoft Office has continually grown and matured into 
a full-fledge business operations software platform.  In 2010, and then again in 2013 to the 
consumer market, Microsoft introduced Office 365, a subscription-based service that now 
includes functionality and features well beyond the traditional Microsoft Office suite. 

Microsoft Office 365 v. Microsoft Office 2019 
Since Microsoft still publishes and sells traditional Microsoft Office Suites, now in the 2019 
generation, it can be confusing which suite of software that a lawyer might purchase or need 
to take advantage of.  An easy way to think about this is that Microsoft Office 365 is a 
subscription-based service, with a monthly or yearly cost to continue using the software.  
Microsoft Office 2019 (now called Microsoft Office Home & Business 2019) is a traditional 
standalone license, with a one-time, up-front cost to purchase the license.   

Aside from how you pay for the software, there are major 
differences between the two suites.  Microsoft Office Home & 
Business 2019 provides the ability to install Microsoft Office on 
one desktop or laptop machine.  Period.  However, Microsoft 
Office 365 provides the ability to install Microsoft Office on up 
to 5 laptops, desktops, tablets, or phones.  Additionally, 
Microsoft Office 365 provides access to the web-based office 
applications, so you can literally use Office anywhere, on any 
computer, at any time.   

 
Another major feature is that Microsoft Office 365 also provides users the 
ability to install the most recent Office Applications.  This means that 
transitioning from Microsoft Office 2016 to 2019 to the next version 
(2022?), is completely seamless, and there is no need to make any 
additional purchases!   

A full breakdown of the features of either option is included in Appendix 1. 



Office 365 as a Platform for Apps 
Microsoft Office 365 works on any machine, anywhere.  Not only do users have access to the 
traditional desktop productivity software from Microsoft, users also get access to certain 
Web Apps such as Word Online, Excel Online, and PowerPoint Online, and certain mobile 
Apps such as mobile versions of Word, PowerPoint and Excel.  These web and mobile apps 
are not as feature-rich as the traditional desktop Apps, but they are useable for most quick 
changes to a document or presentation.  These web and mobile apps are also getting better 
with time.  

In addition to the traditional apps from the Office suite, Microsoft Office 365 includes even 
more Apps as part of the Office 365 Business Premium Package.  OneDrive for Business, 
discussed below, is the foundation for these additional apps.  Here is quick list of apps 
Microsoft Office 365 offers in addition to Word d, Excel, PowerPoint, and Outlook: 

- Hosted Exchange for email 

- SharePoint platform for a company intranet 

- Microsoft Teams for collaborating with other members of your team 

- Skype for Business for web-conferencing (hosting up to 250 people) 

- Mile IQ for tracking travel mileage 

- Bookings for public facing appointment booking 

- Planner for light project management and group task management 

- To-Do for t racking to-do lists and daily tasks 

- Sway for web story telling  

Word Online 



- StaffHub for workforce schedule management 

- Microsoft Flow to automate your processes between Apps 

- 24/7 Phone Support 

OneDrive for Business 
OneDrive for Business is a central component of the Office 365 universe.  Without this 
centralized, cloud-based storage solution, most of the Office 365 functionality would not 
work.  Here is a quick run-down of the features that OneDrive for Business provides that 
enhances an attorneys’ work. 

Storage Space 
With Office 365 Business Premium, users receive 1TB of OneDrive for Business storage 
space per user in the organization.  That is a lot of space!  This is part of the package and 
does not cost extra.  As a comparison, Dropbox for Business costs the same as the entire 
Office 365 Business Premium package at $12.50 per user, per month for a comparable plan 
and Apple’s iCloud costs $9.99 per month.    

Accessing Documents 
Users can access documents in OneDrive for Business multiple ways.  The first, and easiest, 
is accessing documents from the web portal.  The web portal is accessible through the office 
website. By logging in with your credentials, can access any documents that you have stored 
in the cloud.  Here, users can view, download, and upload documents.  Users can also edit 
documents that are supported in the Web App associated with the document. 

For Microsoft Word, Microsoft PowerPoint, and Microsoft Excel files that need to be edited 
on a laptop, desktop, or mobile app, the easiest way to access documents is from within the 
app itself. This is a new way of accessing documents that is not the same as with previous 
versions of Microsoft Office.  Since these documents are not stored on the local machine, 
they are accessible through connections that the installed apps make with OneDrive for 
Business.  Accessing documents this way makes sure the user always has access to the most 
up-to-date documents. Additionally, accessing documents this way allows users to share the 
documents between devices. This means that users can begin working on a laptop, close the 
document, and then reopen it on their iPad in a seamless transaction. 



Autosaving & Version History 
One amazing feature of OneDrive 
for Business is documents 
autosaving at multiple times 
through working on a document.  
Saving actually is not a concern anymore when working with 
“online” documents.  The document is continually saving in the 
background and syncing changes in real-time to OneDrive for 
Business. 

This feature also creates automatic versions of a document.  
This document versioning can be a lifesaver when a computer 
crashes, or when sections of a document are deleted (then 
saved) by one user or in a collaborative file.  Auto-saving enable 
version history, and version history alleviates anxiety! 

 

 
 

 

Collaboration 
OneDrive for Business is especially 
helpful in a collaborative context.  
Multiple users can access a 
document, at the same time, and 
even write in the same document, at 
the same time, through a feature 
called Real-time Co-Authoring.  This 
feature allows for multiple writers to 
be writing in various parts of a 
document and removes the need for 
emailing multiple versions back and 
forth.  Additionally, it works on any 
device!  Having this feature can enable more productive and collaborative writing without 
the traditional fear of whether or not the correct document is in front of you!  

 



KENTON BRICE 

Kenton Brice is the Director of Technology Innovation at the University of Oklahoma 

College of Law.  A 2009 graduate of OU Law, Kenton teaches courses and workshops 

on legal research, technology in practice, and legal innovation at the College and multiple 

conferences, including ABA TECHSHOW,  and the American Association of Law Libraries 

Annual Meeting. 
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Strategies for improving 

the Bottom Line for you 

and Your Client

Rachel Pappy| Partner| Polston Tax

Rachel Pappy
Partner

Polston Tax 

PolstonTax.Com
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Polston Tax Resolution & Accounting

Polston Tax has 4 Locations, Tulsa, OKC, Norman  and Wichita with over 100 employees

Tax Law 

17 Years of Tax Law 

Experience

Accounting

25 Years of Accounting 

Experience 

Services

Tax Resolution Law Firm 

( Audits, Bank Levies, 

Payroll and Abatements, 

Wage Garnishment, etc.)

Services

Full-Service Accounting 

Firm ( Tax Prep, Payroll, 

Bookkeeping, Etc.) 

PolstonTax.Com

Tax Cuts & Jobs Act Provision To 

Benefit Businesses with Pass Through 

Income

Partnerships

01
S Corporations

02
Sole Proprietorships

03

Businesses with pass-through income that qualify 

to take advantage of the provision include

Effective 2018 - 2025
PolstonTax.Com
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Benefits of the §199A Provision

The Qualified Business 
Income (QBI) deduction 

allows individuals a 
deduction of up to 20% 

against income from pass-
through businesses. 

The deduction can 

potentially decrease the 

effective tax rate on 

business income from 37% 

to 29.6% for those in the 

top bracket.

Also called the “§199A 

deduction”

PolstonTax.Com

QBI does not 

include 

investment 

items such as 

interest, 

dividends, or 

capital gains

QBI does not 

include wages 

earned as an 

employer or 

retirement 

income

Qualified Business Income 

(QBI)

QBI is 

generally 

ordinary 

income earned 

by a business 

within the 

United States

PolstonTax.Com
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QBI Threshold Amount

To qualify for the QBI deduction the taxpayers income must be below the 

“Threshold Amount”

Threshold Amount 

Married Filing Joint 

$315,000

Threshold Amount All 

Other Filers $157,500

PolstonTax.Com

Calculation of Deduction Amount 

For individuals 

with taxable 

income below the 

Threshold Amount 

the deduction is 

the lesser of: 

• 20% of QBI 

from pass 

through; or

• 20% of the 

following 

formula, taxable 

income less net 

capital gains

PolstonTax.Com
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Calculation of Taxable Income

Taxable income is 

calculated after 

above-the-line 

deductions and 

either the standard 

or itemized 

deduction.

For example: A single 

taxpayer with 

$200,000 of QBI can 

still qualify for the 

deduction IF they 

have other deductions 

that bring their taxable 

income below the 

$157,500 Threshold 

Amount

PolstonTax.Com

Income Above The Threshold

The deduction may be 

limited when taxable 

income exceeds the 

threshold amount by:

$100,000 

for MFJ filers

$50,000 

for all other filers

If certain criteria are not 

met, the deduction can 

be lost entirely when 

taxable income exceeds 

the upper limits:

$415,000 

for MFJ filers

$207,500

for all other filers

PolstonTax.Com
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Income That Exceeds Upper Limits
Tax Payer with income above the upper limits must met two 

requirements to qualify for the deduction: 

1. The income may not 

be generated by a 

“Specified Service 

Business” ; AND

2. The “Qualified Trade 

or Business” generating 

the income must either 

pay wages or own 

property 

PolstonTax.Com

Specified Service Business (SSB)

A Specified Service Business (SSB) is broadly defined as

any trade or business involving the performances of services

in the fields:

Health

Law 

Accounting

Actuarial Science

Financial Services

Trading or Dealing in Securities

Athletics

Investment Management

Consulting 

Investing 

Performing Arts

Brokerage Services

Any trade or business where the principal asset is the

reputation or skill of one or more of its owners or employeesPolstonTax.Com
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Qualified Trade or 

Business (QTB)

Any business that is not an SSB is 

considered a QTB

It is important to identify whether a 

business is a SSB or a ATB in order 

to determine whether the income 

from that business will qualify for the 

deduction when the taxable income is 

above the threshold amount.

PolstonTax.Com

For taxpayers with QTB income over the upper limit of the Threshold Amount, the 20% deduction I subject to the calculation below 

Calculation of QTB Income Over the Upper Limit

The 20% deduction of QBI is limited to 

the greater of

50% of Allocable W-2 Wages paid by 

the business; of 

25 % of allocable W-2 Wages plus 2.5% 

of Qualified Property owned by the 

business 

This means, for taxpayers with taxable income above the

Threshold Amount, the QTB must pay wages to employees 

Or own property, otherwise the deduction will not be available 

PolstonTax.Com
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Optimizing The QBI Deduction

Tax Planning: 

The QBI deduction is dictated by:

The income level of the 

taxpayer 

Whether the entity is an 

SSB or QTB 

The entity structure of 

the business 

generating the income 

Whether or not the 

business pays wages 

or owns property 

PolstonTax.Com

Maximizing the Opportunity to Benefit 

from the New Provision
The new QBI deduction can result in significant tax savings. Business restructuring may be necessary to maximize the benefit such as:

Income reduction 

strategies to stay below 

the income threshold

Recategorizing income 

from a specified 

service business into 

non-specified service 

business income 

Hiring more W-2 

employees or owning 

property 

PolstonTax.Com
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Evaluate if Business is Structured to 

Optimally Benefit from Deduction
Examples of preliminary questions:

Could this married couple benefit from changing their filing status from MFJ to Married Filing Separate this year? Is 

the business income of one spouse below the threshold amount?  (This must be weighed against the changed income 

tax brackets for MFJ and MFS to calculate the total savings/loss)

Could this business benefit from revisiting the compensation model in place?

Does this business have the ability to increase deductions claimed?

Would the amount of the deduction increase if independent contractors were converted to employees?  (This must be  

weighed against the cost of payroll taxes, benefits, etc.)

Would the business benefit by owning property? 

PolstonTax.Com

Bill and Sally are married and have always filed a joint return. Bill is a W-2 

employee and makes a $400,000 salary as a corporate executive. Sally is a sole-

proprietor CPA (a specified service business) whose business is estimated to 

generate a net business profit of $175,000. Together, Bill and Sally’s taxable 

income is well over the $415,000 upper limit of the phase-out for the QBI 

deduction for joint filers. Thus, Bill and Sally are unable to claim any amount of 

QBI deduction for Sally’s otherwise-eligible business income. Assuming no other 

deductions or credits, Bill and Sally would have a total 2018 federal income tax 

liability (including Sally’s self-employment tax) of $164,036.

Source: https://www.kitces.com

Example 1 

PolstonTax.Com
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Continuing the prior example but using the Married Filing Separately status, 

instead of jointly, not much changes for Bill, other than switching over to the 

married-filing-separate brackets and getting a $12,000 standard deduction (half 

that of those filing a joint return). Ultimately, his $400,000 salary results in a 

standalone $115,725 federal income tax liability for 2018.

Things do change rather significantly for Sally though. Now, “unshackled” from 

Bill’s high salary (talk about a nice problem), Sally is able to reap the benefit of a 

substantial QBI deduction. After accounting for self-employment tax and her own 

standard deduction, Sally would be eligible for a $30,539 QBI deduction. Her 

resulting taxable income of $122,157 leaves her with a tax bill of $44,545.

Source: https://www.kitces.com

Example 1 Cont. 

PolstonTax.Com

Clarence is a plumber and earns a salary of $150,000 per year from his 

employment with ABC Plumbers. That $150,000 is fully subject to federal income 

tax. Alternatively, suppose Clarence goes to his employer and together, they 

agree to terminate Clarence as an employee and to contract Clarence directly, as 

a sole proprietor, for $160,000 annually. The net result to each, after account for 

the higher compensation but the shift in employment taxes (i.e. FICA and FUTA) 

is roughly the same. Now, however, Clarence could potentially receive a 

substantial QBI deduction. As an added bonus, Clarence would now be able to 

deduct items such as the cost of uniforms, equipment, mileage between work 

sites, etc., as business expenses… which is especially appealing since such 

unreimbursed business expenses are no longer even deductible as they were in 

the past, thanks to the Tax Cuts and Jobs Act!

Source: https://www.kitces.com

Example 2 

PolstonTax.Com
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Alicia runs a successful widget-making company, and earns $600,000. With 

$600,000 of business profits, Alicia’s potential 20%-of-QBI deduction could be as 

much as $120,000. Unfortunately, however, Alicia designed the widgets several 

years ago, and has utilized outside labor to both manufacture and distribute her 

product. She has no depreciable business property, and no W-2 wages paid. 

Thus, even though Alicia does not operate a specialize trade or service business, 

she is presently unable to claim any QBI deduction, as she’s limited to either 50% 

of W-2 wages, or 25% of W-2 wages plus 2.5% of her depreciable property… all 

of which is $0!

Source: https://www.kitces.com

Example 3 

PolstonTax.Com

Suppose, however, that in 2018, Alicia paid $325,000 to independent contractors 

for their distribution services. Here, a “simple” change could have dramatic tax 

savings for Alicia. Alicia could decide to bring her distribution in-house, and hire 

the sales personnel as full-time employees. Consider what would happen if she 

hired three full-time salespersons at a salary of $85,000 each ($255,000 total). 

After factoring in employment taxes, benefits, etc., her total outlay for sales might 

be about the same, but now she’d have a business that paid $255,000 of wages. 

Absent other factors, Alicia’s QBI deduction of $120,000 would be allowed 

because it is less than $127,500 (which is 50% of the total wages paid). The end 

result for Alicia is a similar net payment to her contractors/employees, but a 

personal federal income tax savings of roughly $40,000!

Source: https://www.kitces.com

Example 3 Cont. 

PolstonTax.Com
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Kelly is the owner of a successful sole proprietorship that is NOT a specified 

service business, but nonetheless has no W-2 employees (just some independent 

contractors) or depreciable property. In 2018, Kelly is projected to have net 

business profits of $750,000. Despite the fact that Kelly’s business is not a 

specified service business, she will be unable to claim any QBI deduction for 2018 

because her income is too high, and her QBI deduction isn’t “saved” by (25% to 

50% of) W-2 wages paid or (2.5% of) depreciable property.

Source: https://www.kitces.com

Example 4

PolstonTax.Com

Suppose, however, that Kelly changes her business entity type to an S 

corporation, and pays herself a $300,000 salary. Now, after paying Kelly her 

salary, Kelly’s business will have a net profit of $450,000. Her potential QBI 

deduction here is $90,000, and now, even though her total income is still 

$750,000 and well above the upper-limit of the QBI deduction phase-out range, 

her deduction is “saved”, as the limit of 50%-of- W-2 wages paid by her business 

would leave enough room to claim the $90,000 QBI deduction… even though the 

W-2 wages were simply paid to herself! And in addition, she may even save a 

small amount of FICA Medicare taxes as well (on the $450,000 of S corporation 

profits not taxed as employment income!).

Source: https://www.kitces.com

Example 4 Cont. 

PolstonTax.Com
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New lowers 

corporate tax rates 

could result in that 

structure being 

better overall for a 

business – 21%

Planning for the 

QBI deduction can 

be combined with 

the other tax 

reduction 

strategies to save 

you money!

What Does This Mean? 

Tax Planning is 

crucial to ensure 

business owners 

maximize 

allowable 

deduction and 

lower tax brackets

Tax Reform Has Changed the Game for Business Owners!

PolstonTax.Com

What Should Your Tax Professional Be 

Asking To Save You Money?
In-depth details about your business

What the long-term goals are for your 

business

.

Where you spend your money 

personally 

PolstonTax.Com
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Conclusion

✓ Implementing strategies to optimize this deduction will be a critical aspect of tax planning going forward.

✓ There is an absence of guidance on the interpretation and application of the law.

✓ Varying results based on entity type are likely unintended consequences.

✓ Case Law Precedent from Tax Court may be 2 or more years away.

✓ Legislative intent and well-reasoned arguments may prevail in the absence of authoritative interpretation.

PolstonTax.Com

Questions?

Rachel Pappy | Partner

Rachel.Pappy@PolstonTax.com

Nicole Hopkins, Business Development Coordinator

NicoleH@PolstonTax.com

PolstonTax.Com

mailto:Ashlee@PolstonTax.com
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I. INTRODUCTION 

This paper focuses on selected estate planning issues for estates that total less than 

$5,000,000.  The issues discussed are primarily non-tax issues applicable to estate planning with 

a last will and testament or a revocable trust.  However, with the current environment of 

uncertainty in the future of the Federal estate tax laws, in the event estate planning documents 

are being drafted for a client who has an estate with a value approaching $5,000,000 or more, 

caution should be exercised.  Such an estate plan may require more sophisticated estate and tax 

planning. 

II. NEED FOR A PLAN 

Inadequate estate planning can lead to the following results: 

 Excessive estate or income taxes. 

 Unexpected generation-skipping transfer taxes. 

 Lack of liquidity to support a surviving spouse and to pay administration 
expenses, debts and taxes. 

 Excessive delays, expenses and inconvenience in the administration of the 
estate. 

 Loss of control or deterioration of the family business. 

 Disagreement and animosity among heirs. 

 Fractionalization and loss of family wealth. 
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 Claims on family assets from creditors and spouses of family members. 

On the other hand, a well-conceived estate plan can help solve, or at least mitigate, the problems 

listed above. 

A. Where to Begin?  Most estate planning begins with the following 

recommendations to your client: 

1. Identify your goals.  Write them down.  Prioritize them. 

2. Identify the problems you foresee in achieving your goals.  Some of these 

may be family and business challenges. Others may be legal and tax-related issues. 

3. Identify the various procedures and techniques available to help overcome 

the problems in achieving your goals. 

4. Put it all together in a comprehensive estate plan.  The plan should be in 

writing and should set forth each step which will occur in the implementation of the plan, both 

during the client’s lifetime and following their death. 

B. Goals.  The general goals of most clients in their estate planning are, as follows: 

1. They want to maintain personal financial security and comfort for their 

spouse and family. 

2. They want to avoid unnecessary expenses and delays of probate and 

administration of assets at death. 

3. They want to plan for the continuation of their business and financial 

affairs in the event of disability. 

4. They want to reduce potential income, estate and gift taxes and eliminate 

any potential GST taxes. 
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5. They want to retain as much control as possible over business and 

investment assets until death. 

6. They want liquidity to pay taxes, administration expenses and debts 

following their death and their spouse’s death. 

7. They want to treat all of their heirs fairly. 

8. They do not want their estate to be subject to the claims of creditors and 

spouses of family members. 

9. They do not want their heirs to have control over and access to family 

wealth until they are mature enough to be responsible.  They want their heirs to be stewards 

rather than victims of family assets. 

10. They may wish to provide for non-family member beneficiaries or 

charities upon their death. 

III. ENGAGEMENT LETTER 

At the beginning of your representation prepare an engagement letter and get a signed 

copy back from your client or clients.   

Also, be mindful of the difference between representing a married couple jointly (which 

is the most common type of representation) or representing a couple separately.  An excellent 

resource concerning estate planning engagement letters can be found in “Engagement Letters: A 

Guide for Practitioners,” American College of Trust and Estate Counsel (Third Edition 2017). 

http://www.actec.org/assets/1/6/ACTEC_2017_Engagement_Letters.pdf.   
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IV. OBTAINING ASSET INFORMATION AND OTHER INFORMATION FROM 
CLIENT 

In the initial discussions with the client about their estate planning, you should request 

that the client gather numerous documents which will aid in the preparation of their estate plan.  

The list of documents should include the following items: 

 Copies of any prior wills, trusts and other estate planning documents. 

 A list of assets and liabilities and their values to determine ownership of assets 
and the overall estimated value of the client’s estate. 

 Deeds, mortgages, leases and all instruments and contracts where the client 
has any interest in real property, including mineral interests and including any 
interests in real property in other states. 

 Copies of all certificates of registration for motor vehicles and other 
recreational vehicles. 

 Life insurance policies. 

 Information about retirement plans (IRA, Roth IRA, 401(k), 403(b), etc.) or 
pensions. 

 Divorce decrees and any prenuptial agreement. 

 Property settlement agreements, whether as part of divorce proceedings, or 
as a prior settlement of an estate. 

 List of the names, addresses and birthdates of the client, the client’s spouse (if 
any) and all of the client’s children, living and deceased. 

 Whether the client owns assets as community property or as separate property. 

It is often helpful to ask your clients to complete an estate planning questionnaire prior to 

your first meeting that details the information needed to prepare their documents.  See example 

of a form of questionnaire attached hereto as Exhibit “A”. 

At a minimum, documents of title for assets of the client’s estate must be examined by 

the lawyer to avoid potentially devastating results.  For example, your client may not understand 
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the difference between owning property as a tenant in common and owning property in joint 

tenancy.  If the client misinforms you as to the nature by which the property is held, the entire 

estate plan could be in jeopardy.  If the client, for whatever reason, does not wish to provide you 

with a particular document, the lawyer, as a practical matter, should always confirm in writing 

with the client the information received from the client.  Such a letter may also prove beneficial 

to you in the future in the event the client does not remember the conversation. 

Once the information is gathered by the client, the lawyer should have an in-person 

meeting with the client to discuss his or her estate plan. The purpose of this discussion should be 

for the lawyer to fully understand the specific needs and desires of the client. The lawyer 

must determine whether the client has any specific issues to be addressed or if there is a 

particular person or persons whom the client wishes to benefit (or to disinherit).  Situations 

involving children or other beneficiaries with special needs or beneficiary with challenges, 

such as a history of substance abuse problems or creditor issues, require more in-depth 

planning and care.  It is also advisable to review the property ownership documents with 

the client to ascertain that you have correct and complete information. 

V. BASIC ESTATE PLANNING 

A. Will Versus Revocable Trust.  One of the threshold issues to discuss with a client 

or clients in the initial estate planning meeting is whether they would prefer to use a will as their 

primary estate planning document or a revocable trust (sometimes called a “living trust”).  If a 

client dies with assets titled in their individual name, a probate proceeding will be required to 

distribute the assets under the provisions of his or her will.  The primary advantage of using a 

revocable trust as compared to a will is that if all of the client’s property is transferred to the 
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client’s revocable trust during their lifetime, no probate proceeding will be required because the 

property is owned by the trust and not by them individually at the time of their death. 

A revocable trust is tax neutral, meaning that it neither saves nor costs any estate, gift, 

GST or income taxes.  Nor does a revocable trust shield the assets in the trust from creditors or 

from the statutory rights of a spouse in Oklahoma.  However, one advantage of a revocable trust 

is that it saves some of the time, administrative and legal expense, inconvenience and publicity 

of a probate proceeding.  Further, a revocable trust may avoid the necessity of a guardianship or 

conservatorship proceeding during the client’s lifetime should they become incapacitated, since 

the named successor trustees could simply take over the management of the assets in the trust.  In 

addition, a properly drafted and funded revocable trust will avoid probate on out-of-state real 

property and other hard to probate assets.  If a person has real property, such as a vacation home 

or mineral interests, located outside of Oklahoma, then an ancillary probate might be required in 

that other jurisdiction upon death.   

For married couples, it has become increasingly common for them to create one “joint” 

revocable trust rather than separate trusts for each spouse.  Whether that planning technique is 

appropriate will depend on the facts and circumstances of each family, including whether they 

have common desires regarding their beneficiaries, whether there are any children from prior 

marriages and the strength of the marriage.  Sometimes, it may appropriate to create “his”, “her” 

and “their” revocable trusts to hold each of their separate assets and their marital assets. 

For clients utilizing a revocable trust for their estate plan, it is critically important to also 

prepare a “pour-over will” that provides that any assets not already owned by their trust at their 

death will be left, or will “pour-over”, to the trust upon their death. 
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B. “Simple” Wills.  When a client requests that his or her lawyer prepare a simple 

will or revocable trust1, one of the most important initial decisions to make is whether a “simple” 

estate planning document is appropriate.  The words “simple will” are, in fact, a misnomer, for 

no will is actually “simple.”  The term “simple will” generally refers to a will which distributes 

assets outright to beneficiaries, does not require extensive estate planning with testamentary 

trusts and does not include tax planning considerations.  The increased use and popularity of 

internet websites offering do-it-yourself planning also may lead your client to believe that if you 

advise them that a simple will is not appropriate for their situation, they can save money by 

buying a will from a website provider.  However, do-it-yourself estate planning is fraught with 

peril.  See “From Zoom to Doom?  Risks of Do-It-Yourself Estate Planning”, by Wendy S. 

Goffe and Rochelle L. Holler, Estate Planning Journal (WG&L), Volume 38, Number 04, April 

2011. 

Simple wills, by their nature, generally do not include any estate tax planning provisions.  

See discussion of estate tax rules below.   

C. Non-Tax Considerations.  Even in a “simple” estate plan in which tax planning 

issues are not a concern, there are a number of non-tax considerations that the lawyer must take 

into account to properly draft an estate plan.  Some of the principal non-tax considerations are: 

 Statutory rights of a surviving spouse and children under Oklahoma law. 

 Jointly owned property, retirement accounts and life insurance proceeds. 

 Continuation of a business as a going concern. 

 Selection of a personal representative and/or trustee. 

                                                           
1 The discussion in the paper refers primarily to an estate plan with a last will and testament as the primary 
dispositive document.  However, the discussion applies equally to clients wishing to use a “simple” revocable trust 
for their estate planning to avoid probate. 
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 Selection of a guardian for any minor children. 

 Apportionment of costs of administration. 

 Plan of distribution. 

1. Statutory Rights of a Surviving Spouse and Children. 84 O.S. §44(B)(1) 

provides in pertinent part, that: 

“… No spouse shall bequeath or devise away from the other so much of 
the estate of the testator that the other spouse would receive less in value 
than an undivided one-half (1/2) interest in the property acquired by joint 
industry of the spouse and wife during coverture…” 

Frequently, in smaller estates, the lawyer may encounter situations where the homestead 

principal residence is titled in joint tenancy with rights of survivorship with the surviving spouse 

and where retirement accounts and life insurance proceeds are made payable to the spouse.  Both 

of these assets will pass outside of the will and the client’s probate estate.  A client may feel that 

ample provisions have been made for the support of the surviving spouse, and may request that 

his or her will provide for the remainder of his or her estate to be divided equally among the 

children.  The danger in drafting a will based on this request is that the spouse may elect to take 

his or her statutory elective share under Section 44, which may defeat the client’s intent as 

provided in the will.  In the event a client requests that his or her will be drafted in a manner that 

will leave less assets to a spouse then provided under law, the lawyer should make certain the 

client understands that the surviving spouse’s elective share rights could be invoked.  Note that 

the statutory right of a surviving spouse to receive the homestead and other assets under 58 

O.S. §311 may be waived in a validly executed prenuptial agreement.  

The client may also request that the lawyer draft an estate plan where the client can make 

inter vivos gifts of property while retaining control over such property.  Clients sometimes 

believe that this technique can be used for estate tax avoidance as well as for the purpose 
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of avoiding a surviving spouse's elective share.  If any type of dominion and control over the 

transferred assets is retained in the hands of the testator, the tax avoidance technique will not 

work and the surviving spouse will still be able to reach the property.  Therefore, an attorney 

should not assist the client in attempting such transfers.   

In addition, 58 O.S. §311 and §312 and 31 O.S. §1, dealing with the homestead rights of 

the surviving spouse and minor children and related exemptions, should always be considered if 

specific bequests of personal property to other individuals are desired by the client.  The testator 

should be advised that bequests of the homestead or exempt property are not estate assets that 

can be left to other persons under the will, but must be delivered to the surviving spouse or 

children.  Absent a valid waiver in a prenuptial agreement, the attorney should not draft an estate 

plan where the homestead or the exempt property is given to persons other than to the spouse or 

the minor children. 

2. Jointly Owned Property and Life Insurance.  In general, a will should not 

reference the disposition of property that passes outside of the will.  For example, an account 

held in joint tenancy with rights of survivorship between two individuals will automatically pass 

as a matter of law to the surviving joint tenant; therefore, it is not necessary to dispose of a joint 

account under the will since its distribution will occur, as a matter of law, outside the will. 

Likewise, retirement plan assets and life insurance policies which have a valid 

beneficiary designation will automatically be paid to the named beneficiary or beneficiaries 

outside of the terms of the will (unless the client’s estate is the named beneficiary).  In addition, 

clients often have bank accounts or certificate of deposits which name a “pay-on-death” or 

“POD” beneficiary.  Beginning November 1, 2008, Oklahoma law authorized the use of 

“transfer-on-death” deeds.  See 58 O.S. §1252.  These POD designations will also occur outside 
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of the will.  A specific discussion of the pros and cons of these planning options is outside the 

scope of this paper.  However, be aware that as the lawyer you can prepare a will which includes 

all of your client’s wishes and desires for the disposition of his or her assets upon death, and if 

the client has all of his or her assets titled in joint tenancy or as POD accounts, the provisions of 

the well-drafted estate plan will be completely inapplicable.  Further, if the lawyer references 

property in the will that otherwise passes outside the will, he or she may have created an 

ambiguity and provided a basis to challenge or set aside such provisions in the will.  

3. Continuation of a Business as a Going Concern.  The continuation or 

transfer of a business as a going concern upon the death of an owner can assume a variety of 

forms.  The decedent's ownership in the business may be as a sole proprietor, as a partner in a 

partnership, as a member of a limited liability company, as a shareholder in a corporation, or in 

another form. 

The sole proprietor has various options to direct the transfer of a business interest in his 

or her estate plan: (i) he or she may direct that the business be sold, (ii) he or she may direct that 

the business be transferred to a member or multiple members of the family, or (iii) he or she may 

direct that the business be transferred to a trustee to operate the business for the benefit of 

specific members of the family.  If there are multiple beneficiaries under the will and the estate 

includes an ongoing business, consideration must be given to whether the beneficiaries can work 

together to run the business after the testator’s death and who will have control to make decisions 

regarding the business.  In most cases, if one child is active in the business and another is not, the 

active child should inherit control of the operation of the business following the owner/parent’s 

death.  
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In order to prevent a forced sale of the business, the personal representative or trustee 

should be empowered to operate the going business pending a sale or distribution to the 

beneficiary or beneficiaries.  This power must be drafted broadly enough to permit the use of 

other assets of the estate, to borrow money as necessary, and to keep the business operating so 

that the full value of the business can be realized upon a subsequent sale or transfer.  If the bulk 

of the value of the estate relates to the business, and there has been no plan for the payment of 

administration expenses, debt and taxes, the lawyer should discuss with the client a method to 

pay those expenses of the estate.  A frequently used and easily adopted method of funding these 

types of liabilities is through life insurance policies. 

If the client is a partner in a partnership or a member of a limited liability company, the 

lawyer should request copies of the partnership agreement or LLC documents to determine if 

there is any type of binding buy-sell provisions activated upon the death of a partner/member. A 

short-term or long-term buyout agreement between the parties also might be funded with life 

insurance as a part of an estate plan. 

If the client owns the majority of stock in a closely-held corporation, a proper estate plan 

should consider the following basic possibilities: 

a. Inter vivos gift or sale of the stock; 

b. Testamentary gift of the stock; 

c. A reorganization of the corporation transferring voting rights and 

non-voting rights among family members; 

d. Establishment of a trust with a competent trustee; and/or 

e. A buy-sell agreement funded partially or entirely through life 

insurance. 
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Remember that any plan for the transfer of an operating closely-held business should 

always take into account all considerations relating to estate, gift and income tax consequences, 

as well as practical operational issues relating to the business. 

4. Selection of a Personal Representative and Trustee.  Selection of a 

personal representative and/or a trustee is one of the most important considerations in an estate 

plan, regardless of whether an estate is large or small.  If there is no ongoing business and the 

estate is relatively small in overall value, a relative or friend may be able to competently handle 

the duties of a personal representative or trustee.  The larger the estate and the more complex the 

anticipated problems of administration, the greater the need for a personal representative or 

trustee who has expertise and experience in more complex financial matters.  This may lead to a 

discussion with the client about the use of a bank or trust company as the fiduciary.  Under 

Oklahoma law, a nonresident individual may serve as the personal representative or trustee; 

however, such a choice may be impractical and probably should be avoided if possible due to 

potential time delays and costs involved with an out-of-state personal representative or trustee.  

Some clients wish to name co-personal representatives or co-trustees.  If that is the case, make 

certain to discuss with the client the possibility that potential disputes may develop between the 

co-fiduciaries, which could add additional expenses to the administration of the estate.  If co-

personal representatives or co-trustees are named, it is often helpful to encourage the client to 

select an odd number of people or to consider naming a “tie-breaker” to prevent deadlocks in 

decision-making.  Trust agreements should also address the payment of trustee fees if a trust is 

being used. 

At least one, if not more, successor or alternate personal representatives and trustees 

should always be designated in the will and trust.  If the fiduciary is a trusted friend or relative, 
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the testator may feel comfortable in waiving any bond under the terms of the will.  If not, the 

testator may specifically state that bond shall be required of any personal representative 

designated under the will. 

As set forth above, counseling and advice should also be given to the client regarding 

whether a corporate trustee, such as a bank trust department or trust company, or an individual 

should be named as the personal representative or trustee.  Keep in mind that a bank trust 

department as personal representative or trustee may not be as familiar with the client’s personal 

and family situation as would an individual.  However, a testator should give strong 

consideration to naming a corporate trustee as the personal representative or trustee if it is 

anticipated that problems may occur with family members about the administration and 

distribution of the estate.  The powers and responsibilities the testator gives to the personal 

representative or trustee under the will or trust should usually be quite broad.  

Problems may arise when the testator does not have complete confidence in either the 

ability to manage or the integrity of the personal representative or trustee selected.  If this is the 

case, your advice to the client should be to designate a corporate trustee as the personal 

representative or trustee, to designate a co-personal representative or co-trustee with the person 

named, or to name a completely different person as the personal representative of the estate or 

trustee of the trust. 

We often include provisions allowing a child or more remote descendant who is a 

beneficiary of a trust created following the death of both parents to elect to serve as their own 

trustee upon reaching a certain age (perhaps 30 or 35).  This allows the child/beneficiary to 

receive their assets in trust to take advantage of spendthrift trust provisions protecting the assets 

from creditors but to serve as their own trustee at some point in the future.  Of course, a child or 
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other beneficiary with a history of creditor issues, substance abuse or other problems should 

generally not be appointed as their own trustee.   

5. Nomination of Guardian for Minor Children.  If the client has children 

under age 18 at the time the will is drafted, the will should include provisions that nominate a 

guardian and successor guardian for the children.  The nomination of a guardian for most parents 

of minor children is perhaps the most difficult and important part of the will.  A will can 

nominate the same person as the guardian of the person and estate of minor children, or it can 

nominate different people for those roles.  In some families, it may be best for a sibling, parent or 

close friend of the testator to act as guardian for both the person and estate of minor children.  On 

the other hand, some clients prefer the “check and balance” approach of having a different 

guardian of the person for the children than the person managing the financial assets of the minor 

children.  

VI. TAXES AND APPORTIONMENT OF COSTS OF ADMINISTRATION 

A. Basic Estate and Gift Tax Rules.  For 2019, each person can give away $15,0002 

per year to as many donees as they choose without gift tax.  This is called the “annual gift tax 

exclusion.”  See Internal Revenue Code (IRC) §2503(b).  A married couple is allowed to “split 

gifts”, even though all of the gifted assets may come from only one spouse.  A donor may also 

give away assets during their lifetime in excess of their annual exclusion amounts without paying 

any gift tax, but doing so would use up a portion of their "applicable exclusion amount", 

discussed below.  For donors making gifts in excess of their annual exclusions, a timely Federal 

gift tax return should be filed. 

                                                           
2 The annual exclusion is a base amount of $10,000, as adjusted for inflation. 
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Further, donors can make gifts for the benefit of their children, grandchildren or other 

beneficiaries for medical and educational expenses without those gifts being taxable if they 

follow certain procedures. See IRC §2503(e).  Caution should be exercised on how payments for 

medical or educational gifts are made.  They should be made directly by the donor to the school 

or medical provider.  If the donor instead reimburses the donee for such educational or medical 

expenses, the reimbursement will not qualify for the gift tax exclusion under IRC §2503(e).   

At death, all of the assets in a decedent’s gross estate may be subject to Federal estate tax.  

A decedent’s gross estate includes all assets owned by a decedent at his or her death.  This 

includes assets held in their name, assets owned jointly with others, assets in certain trusts 

(including revocable trusts created by the decedent), any life insurance policies which they 

owned even if a third person is named as beneficiary, and their IRAs or qualified plan accounts. 

For both gift and estate tax purposes, there is an unlimited marital deduction.  Thus, in 

computing a decedent’s taxable estate, a marital deduction is allowed for any property which 

they leave to their spouse, including life insurance, IRAs, and qualified plan accounts which 

have their spouse as the beneficiary.  Beginning in 2011, a new concept called “portability” 

became a part of the Federal estate tax laws.  See IRC §2010.  Portability allows the personal 

representative of the estate of a deceased spouse to make an election on the decedent’s Federal 

estate tax return to transfer or “port” the deceased spouse’s unused exclusion (called the 

“DSUE”) to the surviving spouse.  Portability of the DSUE only occurs if a portability election is 

made on a Federal estate tax return that is timely filed by its due date, which is nine months after 

date of death, plus extensions.  The rules surrounding portability are complicated and the benefits 

and drawbacks of electing portability depend on each particular client’s situation.  
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In addition, each person has a Federal estate tax-exempt amount, referred to in the tax 

laws as the “applicable exclusion amount” and also sometimes referred to as the “unified credit.”  

Under current Federal estate tax laws, an individual may die and leave a gross estate of less than 

$11,400,000 before a Federal estate tax return is required to be filed and before their estate is 

subject to Federal estate tax.  Estates above this threshold exemption are subject to estate tax at a 

current rate of 40%.  In the past, this rate has been between 45-55% or more.  However, the 

current exemption and rate structure under Federal law will sunset at the end of 2025, and absent 

further changes by Congress, the Federal exemption will revert to $5,000,000 per person (with 

an inflation adjustment) and a top marginal rate of 40%.  The separate Oklahoma estate tax was 

repealed beginning in 2010.  Below is a schedule of the increases in the federal estate tax 

exemption.   

 Lifetime Gift 
Tax Exemption 

Estate 
Tax Exemption 

GST 
Tax Exemption 

Top Transfer 
Tax Rate 

2001 $   675,000 $   675,000 $1,060,000 55% 
2002 1,000,000  1,000,000 1,100,000 50% 
2003 1,000,000  1,000,000 1,120,000 49% 
2004 1,000,000  1,500,000 1,500,000 48% 
2005 1,000,000  1,500,000 1,500,000 47% 
2006 1,000,000  2,000,000 2,000,000 46% 
2007 1,000,000  2,000,000 2,000,000 45% 
2008 1,000,000  2,000,000 2,000,000 45% 
2009 1,000,000  3,500,000 3,500,000 45% 
2010 1,000,000  unlimited Unlimited   0% 
2011 5,000,000   5,000,000  5,000,000 35% 
2012 5,120,000 5,120,000 5,120,000 35% 
2013 5,250,000  5,250,000  5,250,000 40% 
2014 5,340,000 5,340,000 5,340,000 40% 
2015 5,430,000 5,430,000 5,430,000 40% 
2016 5,450,000 5,450,000 5,450,000 40% 
2017 5,490,000 5,490,000 5,490,000 40% 
2018 11,180,000 11,180,000 11,180,000 40% 
2019 11,400,000 11,400,000 11,400,000 40% 

 
Beginning in 2011, the exemptions are indexed for inflation.  Also, the base amount of the 

exemptions were increased to $10,000,000 (with an annual inflation adjustment) beginning 
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January 1, 2018 under the Tax Cuts and Jobs Acts.  As stated above, this increase is due to 

“sunset” as of January 1, 2026, after which time the exemptions will return to pre-2018 levels. 

B. GST Tax.  In addition to gift and estate tax, there is also a tax known as the 

generation-skipping transfer (GST) tax that is imposed on transfers from a donor to 

grandchildren or other persons two or more generations below the donor.  The GST tax is 

imposed at a flat rate equal to the highest marginal federal estate tax bracket, currently 40%.  

Thus, if a donor transfers any property directly to any grandchildren or more remote descendants 

valued at more than their available GST exemption, there could be both estate and GST tax on 

that transfer, for a potential combined tax bracket of 80%.  Further, if a client transfers property 

in trust for their children, either by gift during their lifetime or upon their death, that transfer 

could be subject to gift tax or estate tax.  Then, when the child dies and the trust continues on for 

that child's children (the client’s grandchildren), the law will impose a GST tax upon the 

property in that trust at the GST tax rate.   

There is a GST exemption equal to the applicable exclusion amount.  This means that 

under the year 2019 tax laws, each person may transfer up to $11,400,000 during their lifetime or 

at death into a GST trust which can be exempt from GST taxes and can continue on for 

generations.  This is a powerful estate planning tool for clients with large estates that wish to 

benefit their children, grandchildren and more remote descendants for generations to come. 

C. Income Tax Considerations.  In the past, the Federal estate tax rate was the 

highest rate of tax that most clients would ever face.  However, the income tax aspects of estate 

planning have received greater attention since the top marginal estate tax bracket and the highest 

income tax bracket have become substantially the same.  There is a greater focus now on 

planning to minimize capital gains tax and other income taxes for beneficiaries as a part of a 
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client’s estate plan.  It is generally inadvisable for clients to make lifetime gifts of low tax basis 

assets, absent extenuating circumstances.  Retaining appreciated assets until death will result in 

those assets being included in the client’s taxable estate and receiving a step-up in income tax 

basis under IRC §1014.  That step-up, in turn, may reduce the income tax owed by the client’s 

heirs if the assets are sold. 

D. Administration Expenses.  84 O.S. §3 sets out the order in which property will be 

expended for the payment of debts, administration expenses, and allowances of the estate as 

follows: 

1. The property which is expressly appropriated by the will for the payment 

of debts; 

2. The property not disposed of by will; 

3. The property which is devised or bequeathed to a residuary legatee; 

4. Property which is not specifically devised or bequeathed; and 

5. All other property on a ratable basis. 

Before any debts are paid, the expenses of administration and the allowances to the 

family must be paid or adequate provisions must otherwise be made.  Obviously the ideal estate 

plan would be one which assures that the costs of administration are paid without disrupting the 

estate plan.  Consideration should be given by the lawyer to the method of payment of such costs 

and the client should be consulted about how such payments will be made. 

VII. THE PLAN OF DISTRIBUTION 

A simple will usually contains no specific devises or bequests.  Instead, family members 

may receive proportionate shares of the entire estate.  For example, a husband’s will might leave 

all of his assets to his wife if she survives him, and if not, to the children in equal shares.  This 
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type of drafting will meet the needs and expectations of many people.  See example of will at 

Exhibit “B”. 

Conversely, by including specific devises and bequests, the testator has the advantage of 

transferring specific items of personal property, property, business interests or money to certain 

family members and otherwise avoiding what might constitute a family dispute.  When specific 

devises and bequests are made, as with all other dispositive provisions, it is always 

important to address what happens if the named beneficiary predeceases the testator by 

naming an alternative beneficiary or by making the will clear that in the event the named 

beneficiary predeceases the testator, the property will be distributed under the residuary clause 

of the will.  It probably goes without saying, but every will must contain a residuary distribution 

clause that disposes of the remainder, or residue, of the estate even in cases where the client 

believes they have listed the specific disposition of every asset that they own. 

VIII. EXECUTION OF THE WILL 

Valid execution of a will in Oklahoma must follow certain statutory requirements.  

Typically this is done by having all of the testator, the witnesses, and the notary public in the 

same room and not allowing any party to leave the room until the will execution procedure is 

finished.  The formal requisites required by 84 O.S. §55 are, as follows: 

A. The will must be subscribed at the end by the testator himself or herself or some 

person, in his or her presence and by his or her direction, must subscribe the testator's name 

thereto. 

B. The subscription must be made in the presence of the attesting witnesses, or be 

acknowledged by the testator to them, to have been made by him or her or under his or her 

authority. 
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C. The testator must, at the time of subscribing or acknowledging the will, declare 

to the attesting witnesses that the instrument is his or her will. This process is known as 

“publication” in Oklahoma. 

D. There must be at least two attesting witnesses, each of whom must sign his or her 

name as a witness at the end of the will and at the testator's request and in his or her presence.  

Many lawyers have a practice of using three attesting witnesses. 

E. A “self proving clause” in which the notary public attests to the signatures of the 

testator and witnesses is not required under Oklahoma law, but is strongly recommended to 

avoid the need in most circumstances to obtain testimony of the witnesses in a probate of the 

will. 

Attorneys disagree on whether multiple original wills should be executed. As a practical 

matter, your client typically should have one original will in his or her possession to keep in a 

safe deposit box or other secure location. 

Alternatively, you might inquire of the client whether he or she wishes that another 

original will be executed and retained in the attorney's office in the event the will in the client's 

possession is ever destroyed.  If this is the client's desire, the attorney should make sure that the 

will is kept in safekeeping in the attorney's records and that proper documentation is maintained 

to evidence possession of the client's original will. 

IX. REVIEW OF EXISTING ESTATE PLANS 

The much higher estate tax exemptions now in effect may allow prior and more 

complicated estate planning documents to be updated and simplified.  For example, does your 

client still benefit from having an irrevocable life insurance trust or a family limited partnership?  
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Does a separate “credit shelter” trust still need to be created at the first spouse’s death for tax 

planning purposes?  All of our clients appreciate simplification when it makes sense. 

X. PREPARATION OF OTHER ANCILLARY ESTATE PLANNING DOCUMENTS 

A comprehensive estate plan will also include other documents, such as durable powers 

of attorney for property and health care and an advance directive for health care (Oklahoma’s 

form of “living will”).  You should always encourage your clients to sign these documents to 

allow for decision-making on their behalf in the event of their later disability or incapacity. 

XI. CONCLUSION 

No matter what area of law an attorney specializes in, he or she may be asked to prepare 

estate planning documents for a client at some point in his or her career.  By familiarizing 

himself or herself with the basic requirements of drafting an estate plan (and by being aware 

when a “simple will” may be inappropriate for a client) the lawyer can assist the client with 

carrying out the client’s wishes for the disposition of his or her assets upon death and also give 

the client some peace of mind about his or her estate plan. 
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ESTATE PLANNING WORKSHEET 
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The information requested on this questionnaire helps us understand your present situation, your 
wishes for the future, and determine the most appropriate estate plan for you.  Be as complete as 
you can, but don’t be overly concerned with precise numbers.  The purpose of this questionnaire 
is to obtain a basic overview of your family and financial situation so we may begin the estate 
planning process.  This worksheet contemplates a married couple with children and 
grandchildren; please leave blank any questions which are not applicable to your situation.  All 
information provided to us, is attorney/client privileged and will be treated as confidential.   
 

I.  GENERAL INFORMATION 
HUSBAND: 

______________________________________________________________________________ 
First    Middle Initial    Last 

 
_____________________________   ___________________________ 
 A/K/A      Date of Birth 
 
_____________________________________________________________________________________________ 
 Home Address,  City,  State,  Zip Home Telephone/Fax Number 
 
_____________________________________________________________________________________________ 

Business Address  City,   State,  Zip Business Telephone/Fax Number 
 
_______________________   ____________________________________ 

Fax Number    e-mail address 
 
___________________________  ____________________________________  
 County     Social Security Number  

 
WIFE: 
______________________________________________________________________________ 

First    Middle Initial    Last 
 
_____________________________   ___________________________  
 A/K/A      Date of Birth 
 
_____________________________________________________________________________________________ 
 Home Address,  City,  State,  Zip Home Telephone 
 
_____________________________________________________________________________________________ 

Business Address  City,   State,  Zip Business Telephone 
       
___________________________  ____________________________________ 

Fax Number    e-mail address 
 
___________________________  _____________________________________  
 County     Social Security Number  
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What are your primary motivations for considering estate planning?  (Select one or more) 
 
□ Probate Avoidance    □ Income tax planning 
□ Guardianship for Minor Children  □ Establishing a gifting program 
□ Asset Protection    □ Providing for charitable goals 
□ Business or Farm Planning   □ Planning for retirement accounts 
□ Succession planning for family business 
□ Interest in family limited partnership 
 or family limited liability company   
□ Federal Estate Tax planning (Estates should be analyzed for federal estate tax planning 

options since valuation, inflation, growth and other factors may result in estate tax issues 
in these estates.) 

□ Other: __________________________________________________________________ 
 
How soon would you like to complete planning?  Is there a specific deadline, such as an 
upcoming trip, surgery, etc.?_______________________________________________________ 
 
        Husband  Wife 
Do you presently have a will?     □ Yes □ No  □ Yes □ No 

Do you presently have a trust?    □ Yes □ No  □ Yes □ No 

Are you interested in avoiding probate of your estate? □ Yes □ No  □ Yes □ No 

Were there previous marriages?    □ Yes □ No  □ Yes □ No 

Are any of your children not from your current marriage? □ Yes □ No  □ Yes □ No 

Do any of your children or other beneficiaries have   
disabilities?       □ Yes □ No  □ Yes □ No 

Do you own a farm or business?    □ Yes □ No  □ Yes □ No 

If yes, do any of your children work in the business  
with you?       □ Yes □ No  □ Yes □ No 

If yes, does the child working in the business have an 
ownership interest in the business?    □ Yes □ No  □ Yes □ No 
 
Are you a U.S. citizen?     □ Yes □ No  □ Yes □ No 

Have you entered into any agreements with your 
spouse (such as a prenuptial or community property  
agreement?)       □ Yes □ No  □ Yes □ No 

Are there any serious health problems?   □ Yes □ No  □ Yes □ No 

If yes, please describe briefly:_____________________________________________________ 

_____________________________________________________________________________ 
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_____________________________________________________________________________ 

_____________________________________________________________________________ 
 
Do you own a long-term care (nursing home) insurance 
policy?        □ Yes □ No  □ Yes □ No 
 
Do you hold everything jointly with your spouse, 
or is some property separate?     □ All Joint (except □ Some separate 
         
 
NET WORTH:  If you added the value of all property owned by yourself and your spouse 
including real estate, personal property, bank accounts, stocks, bonds, IRA’s and anything else 
you own except death benefits on life insurance, what is the approximate total value of the estate 
of yourself and your spouse?______________________________________________________ 
 
______________________________________________________________________________ 
 
______________________________________________________________________________ 
 
        Insuring  Insuring 
        Husband  Wife 
What is the value of death benefits on life insurance? _____________ ____________ 
 
What is the total amount of your outstanding liabilities?_________________________________ 
 
 

II. INCOME INFORMATION 
Please list your income/asset/liability information in the appropriate category below. 

Attach an additional page if necessary.   
 

 Husband Community/Joint Wife 
INCOME:    
 
Earned Monthly Income from 
Labor 

   

 
 
Monthly Social Security Income 

   

 
 
Monthly Pension Income 

   

 
 
Other Monthly Income 
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III. ASSETS 
 

Enter the estimated fair market value under the appropriate column of the owner of the asset.  
Where applicable, please provide asset location (e.g., bank, brokerage firm, etc.) as well as 

account number.  Attach an additional page if necessary.   
 

 
 
Description of Asset 

 
 

Husband 

Joint Tenants with 
Rights of 

Survivorship 

 
 

Wife 

Home 
   

Savings Accounts 
   

Checking Accounts 
   

Certificates of Deposit 
   

Money Market Accounts 
   

Stocks 
   

Bonds 
   

Other Cash or Cash 
Equivalents 

   

Life Insurance (enter value 
payable at death) 

   

IRA Accounts (enter value 
as of current date) 

   

Retirement Plans 
   

Automobiles 
   

 

Collectibles (e.g., coin 
collection, antiques, art 
work, etc.) 

   

Oil and Gas Investments 
   

Unexercised Stock Options 
(enter “spread”, i.e. value of 
stock less exercise price) 

   

Other Assets (specify) 
   



 

Copyright © McAfee & Taft A Professional Corporation  

A-5 

IV. CHILDREN OR OTHER BENEFICIARIES 
 

Please list children, grandchildren, other family members, friends, and/or organizations you wish 
to benefit from your estate. 

Name Address Date of Birth Relationship 
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V. GIFT TAX RETURNS 
 
 
Have gift tax returns ever been filed to report gifts made? ________  If YES, please bring copies 
of the returns to your appointment. 
 

VI. APPOINTMENTS 
 
Following are the documents typically drafted and the appointments to be filled for each.   
 
1. WILL.  In your will you designate a personal representative to probate the estate if 

necessary.  (A personal representative is also sometimes referred to as executor or 
administrator.)  Many people name their spouse as primary personal representative, with 
a child, relative, friend, or corporate trustee as alternate.  If you have minor children or an 
incompetent child, you will need to nominate a guardian.  The guardian is responsible for 
the day-to-day care of the child.  It is a good idea to name an alternate guardian in the 
event your first choice cannot serve. 

 
 HUSBAND WIFE 

PERSONAL REPRESENTATIVE 
 

  

FIRST ALTERNATE 
 

  

SECOND ALTERNATE 
 

  

GUARDIAN FOR MINOR 
 

  

ALTERNATE GUARDIAN FOR
MINOR 

  

 
 
2. REVOCABLE TRUST.  If you would like to avoid probate of your estate by executing 

and funding a revocable trust during lifetime, you (and your spouse, if you are married) 
may be the initial trustee(s).  A trustee is responsible for managing the assets held by the 
trust.  At least one successor trustee should be named to serve if the initial trustee is 
unable to serve. 

 
 HUSBAND WIFE 

INITIAL TRUSTEE(S) 
 

  

FIRST ALTERNATE 
 

  

SECOND ALTERNATE 
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3. DURABLE POWER OF ATTORNEY FOR PROPERTY.  In a Durable Power of 
Attorney for Property, you appoint someone to make decisions regarding your property if 
you are unable to make these decisions yourself.  If you are married, the primary agent is 
often the spouse.  The alternate agents are often the same as the successor trustee 
appointments.   

 
 HUSBAND WIFE 

PROPERTY AGENT 
 

  

ADDRESS (STREET, CITY, 
COUNTY, STATE, ZIP) OF 
PROPERTY AGENT (IF OTHER 

THAN SPOUSE) 

  

FIRST ALTERNATE 
 

  

SECOND ALTERNATE 
 

  

 
 

4. DURABLE POWER OF ATTORNEY FOR HEALTH CARE.  In a Durable Power 
of Attorney for Health Care, you appoint someone to make medical decisions on your 
behalf if you are unable to make these decisions yourself.  The primary agent is often the 
spouse. 

 
 HUSBAND WIFE 

HEALTH CARE AGENT 
 

  

ADDRESS (STREET, CITY, 
COUNTY, STATE, ZIP) OF 
PROPERTY AGENT (IF OTHER 

THAN SPOUSE) 

  

FIRST ALTERNATE 
 

  

SECOND ALTERNATE 
 

  

 
5. ADVANCE DIRECTIVE FOR HEALTH CARE.  In an Advance Directive for Health 

Care, you appoint a health care proxy to make life sustaining treatment decisions on your 
behalf in the event you become persistently unconscious, are in a terminal condition or 
have an end-stage condition.  These appointments are typically the same as in the 
Durable Power of Attorney for Health care 

 
 HUSBAND WIFE 

HEALTH CARE PROXY 
 

  

FIRST ALTERNATE 
 

  

SECOND ALTERNATE 
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VII. PLAN OF DISTRIBUTION 
 
1. SPECIFIC GIFTS.  Do you wish to make any charitable gifts, such as to a church or 

other institution?  Do you wish to make a special gift to a particular person, such as a 

piece of jewelry to a particular child?__________________________________________ 

________________________________________________________________________ 
 
________________________________________________________________________ 

2. Briefly describe how you wish your remaining assets to be distributed after any specific 
gifts (described above).   
 
□ All to spouse; then equally between children, and if a child does not survive, the 

deceased child’s children would take the share of the deceased child. 

 □ All to spouse, then equally between surviving children 

 □ All to spouse, then___________________________________________________ 

  __________________________________________________________________ 

  __________________________________________________________________ 

  __________________________________________________________________ 

 □ As follows:________________________________________________________ 

  __________________________________________________________________ 
 
  __________________________________________________________________ 
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GENERAL QUESTIONS 

 
NOTES AND QUESTIONS:  Please note anything else which may be of importance in 
planning your estate, or note any questions you may have. 
______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________ 
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LAST WILL AND TESTAMENT 

 
OF 

 
JANE DOE 

I, JANE DOE, a resident of and domiciled in ____________, Oklahoma, being of sound and 
disposing mind, do hereby make, publish and declare this instrument to be my Last Will and 
Testament, revoking all other wills and testamentary instruments heretofore made by me. 

ARTICLE I 

Declarations 

1.1 Family History.  I hereby declare that I am {married} {not married}.  {My husband’s name 
is ________________.}  I have the following children:  ____________ (date of birth:  
___________) and _____________ (date of birth:_______________).   

ARTICLE II 

Definitions and Directions 

2.1 Definitions.  Unless the contrary be clearly expressed or shown by context, the following 
definitions and directions shall apply throughout this instrument: 

(a) “Children” shall mean descendants, as herein defined, related in the manner 
therein required, in the first degree, to the particular person named or referred to, and shall 
include natural and adopted children. 

(b) “Descendants” shall mean all those persons who are in a direct line of descent from 
a particular person named or referred to, and lawfully related to that person by consanguinity or 
adoption, but shall not include a stepchild not legally adopted by that person. 

(c) “My husband” shall mean my present husband, _______________. 

(d) Personal representative” shall, where appropriate, mean and include the executor 
or executrix of my estate, the administrator or administratrix with will annexed of my estate, or 
any other kind, type or description of personal representative of my estate to include, without 
limitation, an “executor” as defined in Section 2203 of the Code, and any successor personal 
representative appointed to succeed a previously appointed personal representative. 

(e) “Trustee” or “trustees” shall, where appropriate, be deemed to include either or 
both of a corporate trustee and individual trustee. 
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2.2 Gender and Usage.  A pronoun in lieu of the term “personal representative” shall have, or 
include, as the case may be, a feminine meaning if a male fails to qualify as such upon the 
admission of this will to probate. 

ARTICLE III 

Administration and Debts 

3.1 Expense of Debts.  In addition to such other debts and costs which my personal 
representative is required to pay, I authorize my personal representative to pay costs of ancillary 
administration, expenses of my last illness and funeral, and, at their discretion, to pay the cost of a 
suitable monument at my grave. 

3.2 Election.  My personal representative is authorized to elect to claim as a deduction for all 
income tax purposes any items of administration expense which are deductible alternatively for any 
estate tax purposes, and if my personal representative elects to do so, no adjustment shall be made 
between principal and income. 

3.3 Death Taxes; Allocation.  My personal representative may in its sole discretion pay any 
and all debts of mine or any other valid claim against my estate, including but not limited to 
estate, inheritance, succession or transfer taxes (my “death taxes”) and expenses of last illness 
and funeral of mine.  To the extent not inconsistent with the preceding proviso, all of my death 
taxes, including any interest and penalties assessed with respect thereto, payable by my estate or 
any beneficiary thereof shall be {paid out of the residue of my estate} {apportioned against and 
paid by the persons or entities in possession or receipt of the property includible in my gross 
estate or taxable by reason of my death, whether or not such property is part of my probate 
estate, unless otherwise specified in this will}.     

3.4 Tax Return.  My personal representatives are authorized to file income and/or gift tax 
returns for any period for which such a return may be filed, and, in my personal representatives' sole 
discretion, to pay out of my general estate any part or all of the taxes, interest or penalties found to 
be due with respect to such returns. 

ARTICLE IV 

Administration 

4.1 Appointment of Personal Representatives.  I hereby appoint ____________ as the personal 
representative of my estate to serve under this last will and testament.  In the event 
_____________ shall predecease me or survive me and fail to qualify or having qualified shall 
die, resign, or for any other reason ceases to act as personal representative, I hereby appoint 
____________ as my successor representative.   

4.2 Bond.  I direct that no bond or other security shall be required of my personal representative. 
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4.3 Required Action.  I direct that no action shall be had in the county or probate court in 
relation to the settlement of my estate other than the probating and recording of this will, and the 
return of an inventory, appraisement and list of claims of my estate. 

4.4 Payment of Debts.  In addition to such other debts and costs which my personal 
representative is required to pay, I authorize my personal representative to pay costs of ancillary 
administration, expenses of my last illness and funeral, and at the discretion of my personal 
representative to pay the cost of a suitable monument at my grave. 

4.5 Administration Expenses.  My personal representative is authorized to claim as a deduction 
for all income tax purposes any items of administration expense which are deductible alternatively 
for any estate tax purposes, and if he or she elects to do so, no adjustment shall be made between 
principal and income. 

4.6 Inclusion of Property in Estate.  If my personal representative in good faith decides that 
there is uncertainty as to the inclusion of particular property in my gross estate for federal estate tax 
purposes, he or she shall exclude such property from my gross estate in the estate tax return.  My 
personal representative shall not be personally liable for any loss to my estate, or to any beneficiary 
or beneficiaries resulting from his or her decision made in good faith that there is uncertainty as to 
the inclusion of that particular property in my gross estate. 

4.7 Power and Authority.  My personal representative is hereby authorized to do any and all 
things which in his or her opinion are necessary to complete the administration and settlement of my 
estate, including full right, power and authority, without the order of any court, and upon such terms 
and under such conditions as he or she shall deem best for the proper settlement of my estate, to 
bargain, to sell at private or public sale, convey, transfer, deed, mortgage, lease, exchange, pledge, 
manage and deal with any and all property belonging to my estate, to compromise, settle, adjust, 
release and discharge any and all obligations or claims in favor of or against my estate, and to 
borrow money for the purpose of inheritance and estate taxes, or for any other purpose.  Without in 
any way limiting the scope or the powers enumerated herein of my personal representative, I hereby 
specifically give to my personal representative full power to retain any and all securities or property 
owned by me at the time of my death whenever, in his or her absolute and uncontrolled discretion, 
such a course shall deem to him to be best, without liability for depreciation or loss and free from 
investment restrictions incident to trusteeship or executorship, whether imposed by common law or 
statute.  In the execution of said duties and powers, my personal representative shall have the power 
to comply with all legal requirements as to the execution and delivery of deeds and all other 
writings, documents or formalities without the order of any court.  If and when my personal 
representative shall ever be in doubt as to the proper construction and interpretation of this will, or 
to its operation or effect in any manner, or to what property shall be comprehended within any of 
the terms hereof, or as to any other questions that may arise during the administration of my estate, 
my personal representative is authorized to resolve all such doubts and questions in such manner as 
my personal representative shall deem equitable and proper, without the necessity of resorting to a 
court for construction or instructions and all decisions so made by my personal representative shall 
be binding and conclusive on all parties ever interested hereunder. 
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ARTICLE V 

Dispositions 

5.1 Bequest of Specific Gifts.  I leave the following assets/amounts to the following persons: 

 {insert information concerning specific gifts} 

5.2 Distribution of Personal Residence and Personal Effects.  Following my death, I leave to my 
husband any interest I have in my personal residence and all of my jewelry, wearing apparel, guns, 
books, pictures, art objects, hobby equipment and collections, household furniture and furnishings 
and other such property intended for personal or household use (hereafter “personal effects”).  If my 
husband does not survive me, this distribution shall lapse and shall not be made.   

 Notwithstanding the above, however, I may leave in my safety deposit box or among 
my effects a letter or memorandum bearing my signature and containing certain wishes with 
respect to the personal effects, which letter or memorandum is not to be construed as a will or a 
legally binding obligation, but shall merely serve as a suggestion to my personal representative 
concerning the distribution of the personal effects.  The judgment of my personal representative, 
in determining the classification of personal effects and in making any distribution of personal 
effects shall be final and binding upon all persons.  All costs of safeguarding, insuring, packing, 
transporting and storing the personal effects before their distribution and delivery to the place of 
residence of the beneficiary entitled thereto shall be deemed to be expenses of administration. 

5.3 Distribution of Remainder of Estate.  Following my death, I devise and bequeath all of the 
remainder of my property of every nature and description, wherever situated, owned by me at my 
death in equal shares to {my husband} {my children, per stirpes}.  {If my husband does not survive 
me, I devise and bequeath all of the remainder of my estate to my children, per stirpes.}   

5.4 Distribution to Beneficiary Under Age Twenty-One (21).  Notwithstanding anything else 
contained herein, if any beneficiary hereunder is under the age of twenty-one (21) years or under 
any  disability at the time he or she is to receive a distribution hereunder, then his or her share 
may be distributed by my personal representative to his or her legal representative or to a person 
furnishing support, maintenance or education for the beneficiary or with whom the beneficiary is 
residing, for expenditure on the beneficiary's behalf or to a custodian for a minor beneficiary, as 
selected by my personal representative, under the Uniform Transfers to Minors Act of any state 
or to any trust which has been created for such persons as selected by my personal 
representative. 

5.5 Pretermitted Heirs.  I have thoughtfully considered all persons, both related and unrelated 
to me, who might assert that they should be beneficiaries of my will.  I hereby declare that any 
such person who is not named as a beneficiary, either individually or by class, hereof has been 
intentionally omitted. 
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5.6 In Terrorem Clause.  The distributions, allocations and appointments contained in this 
will are intended to be in lieu of any other claims of whatever nature and whether arising by 
statute or otherwise by any taker hereunder, and any taker who asserts such other claim or 
contests this will shall forfeit all bequests, distributions, allocations and appointments to him or 
to her herein and shall be treated as if that person were deceased.  This section shall not be 
construed to limit the appearance by any taker as a witness in any proceeding for the probate of 
my will. 

ARTICLE VI 

Appointment of Guardian 

 I hereby appoint  _____________as guardian of the person and estate of my minor 
children, to serve without bond.  If  ____________________predeceases me or for any reason 
fails to qualify as guardian, or after having qualified as guardian, shall die, resign or be unable to 
continue as guardian, then I appoint  __________________as guardian of the person and estate 
of my minor children to serve without bond.   

 
IN WITNESS WHEREOF, I, JANE DOE, hereunto sign my name on this fifth and last 

page, having signed my initials at the bottom of each of the preceding four (4) pages hereof, all in 

the presence of the undersigned, who witnessed the same at my request, at _____________, 

Oklahoma, this ______day of _______, 2019. 

 

  
JANE DOE, Testatrix 
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SUBSCRIBED by JANE DOE in the presence of each of us, the undersigned, and at the 
same time declared by her to us to be her Last Will and Testament, and we thereupon, at the request 
of the said JANE DOE in her presence and in the presence of each other, sign our names hereto as 
witnesses, and do hereby certify that she is at this time of sound and disposing mind this ______ day 
of ____________, 2019. 

 

________________________________ 
Witness (Signature) 
 
________________________________ 
Name (Printed) 

________________________________ 
Residence (Printed)                                 
Street) 

________________________________ 
(City, State, Zip) 
 

_______________________________  
Witness (Signature) 
 
________________________________ 
Name (Printed) 

________________________________ 
Residence (Printed)                                 
Street) 
 
_______________________________  
(City, State, Zip) 
 

________________________________ 
Witness (Signature) 
 
________________________________ 
Name (Printed) 

________________________________ 
Residence (Printed)                                 
Street) 
 
________________________________ 
(City, State, Zip) 
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STATE OF OKLAHOMA ) 
 )  ss. 
COUNTY OF OKLAHOMA ) 

Before me, the undersigned authority, on this day personally appeared JANE DOE, 
_________________________________, ____________________________________ and 
______________________________, known to me to be the testatrix and the witnesses 
respectively, whose names are subscribed to the annexed or foregoing instrument in their respective 
capacities, and, all of said persons being by me first duly sworn, said JANE DOE, declared to me 
and to the said witnesses in my presence that said instrument is her Last Will and Testament and 
that she had willingly made and executed it as her free and voluntary act and deed for the purposes 
therein expressed; and the said witnesses, each on her oath stated to me, in the presence and hearing 
of the said JANE DOE, that the said JANE DOE had declared to them that said instrument is her 
Last Will and Testament and that she executed the same as such and wanted each of them to sign it 
as a witness; and upon their oaths each witness stated further that they did sign the same as 
witnesses in the presence of the said JANE DOE, and at her request and that she was at that time 
eighteen years of age or over and was of sound mind. 

  
JANE DOE, Testatrix 

  
Witness 

  
Witness 

  
Witness 

 

Subscribed and acknowledged before me by the said JANE DOE, testatrix, and subscribed 
and sworn to before me by the said ___________________________, 
___________________________, and _________________________, witnesses, this ______ day 
of ____________, 2019. 

(Seal)   
Notary Public 
My Commission Expires:  
Commission #  
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Oklahoma Bar Intellidrafts is a web-based drafting platform that uses augmented           
intelligence technology to enable drafters to save time and money by using high-quality,             
off-the-shelf forms to confidently create better documents, faster.  

 
Legal documents are rarely, if ever, created from scratch. Most drafters begin a new              

document by working from a previously drafted document. The previously drafted document may             
be the prior work product of the drafter, an example provided by a colleague, or a document                 
located online. However, this approach to document drafting results in redundant work to solve              
the same drafting problems, the resulting documents do not normally represent optimal solutions,             
and the entire process is inefficient and likely to result in oversights and mistakes. Some of the                 
shortcomings of  the common drafting approach are: 

 
● the prior work product being relied upon may have been tailored to specific             

circumstances that are not applicable to the present situation; 
● the prior work product was likely based on even older work product; once a clause is                

removed or altered from a version of the document, it will no longer be considered for                
future versions drafted from the prior version; 

● the drafter must search through the prior work product to replace the text that needs to                
be changed for the present situation; a time consuming and error-prone process. 

● the prior work product may be outdated or of questionable quality. 
 
Oklahoma Bar Intellidrafts addresses the shortcomings of the common drafting approach           

by (1) providing high-quality, off-the-shelf forms for many legal documents, and (2) providing a              
web-based platform to quickly and efficiently create customized legal documents based on these             
forms.  Features of the Intellidrafts platform include: 

 
● an interactive interview gathers information from drafters to create a highly           

customized document based on current law and best-practices; 
● users may save information entered and use that saved information to create related             

documents; 
● users may share the information they save with other trusted users to enable these              

other users to draft documents based on the saved information; 
● contextual help and guidance is provided to users throughout the interactive interview            

to assist users to make good drafting choices; 
● gender references, dates, calculations, and more are updated automatically as users           

enter information, eliminating tedious and time-consuming drafting tasks and         
minimizing human errors; 
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1. The landlord and tenant relationship is based on a contract that must terminate 
or be rightfully terminated before the parties are relieved of their respective 
rights and duties and before a landlord can seek a judicial order of possession. 

 
 

In Oklahoma, a “Rental Agreement” is a contract that includes “all agreements and 

valid rules . . . which establish, embody or modify the terms and conditions concerning the 

use and occupancy of a dwelling unit and premises.”1 A rental agreement is a contract.2 It is 

controlled by contract law.3 However, it is a special type of contract that is subject to certain 

statutory limitations that affect interpretation and enforcement of the contract: the Oklahoma 

Residential Landlord and Tenant Act (“ORLTA”).4 At its most basic, the rental agreement 

grants a possessory interest in real property for a period of time to another in exchange for 

money. In the language of the ORLTA, a “tenant”5 pays6 “rent”7 to a “landlord”8 for 

exclusive9 possession10 of a specified “premises”11 for a period of time.12 The rental 

agreement is enforceable by the landlord and the tenant until it expires13 or it is properly 

                                                
1 Okla. Stat. tit. 41 § 102(12). 
2 Mercury Inv. CO. v. F.W. Woolworth Co., 1985 OK 38, ¶ 8, 706 P.2d 523, 528-529. 
3 Id. 
4 Okla. Stat. tit. 41 § 103; Stone v. Linden Real Estate, 2009 OK CIV APP 47, ¶ 9. 
5 Okla. Stat. tit. 41 § 102(15). 
6 Okla. Stat. tit. 41 § 109. 
7 Okla. Stat. tit. 41 § 102(11). 
8 Okla. Stat. tit. 41 § 102(5). 
9 Okla. Stat. tit. 41 §§ 123, 124, 128. 
10 Okla. Stat. tit. 41 § 117.  
11 Okla. Stat. tit. 41 § 102(10) & (3). 
12 Okla. Stat. tit. 41 § 110. 
13 Okla. Stat. tit. 41 § 111(C).  
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terminated through the termination procedures outlined in the ORLTA.14 In all terminations, 

the parties are required to act in good faith.15 

The ORTLA provides: 

Except as otherwise provided in this act, whenever either party to a rental 
agreement rightfully elects to terminate, the duties of each party under the rental 
agreement shall cease and be determined upon the effective date of said 
termination, and the parties shall thereupon discharge any remaining obligations 
under this act as soon as practicable. 

 
Okla. Stat. tit. 41 § 112. That is: the duties of each party continue until the rightful 

termination of the agreement. 

The ORLTA is designed to enforce rental agreements and preserve tenancies. The Act 

requires some reason for the relationship between landlord and tenant to end. In fact, even an 

agreement that would naturally terminate on its own terms will become a new month-to-

month tenancy if the landlord consents to the tenant remaining in possession and the tenant 

continues to pay rent.16 Absent a naturally terminating agreement, termination of the rental 

agreement must occur through the termination processes outlined in the ORLTA. Each of 

those processes require a triggering event, including: non-payment of rent;17 non-renewal of 

the tenancy;18 landlord’s breach of the agreement;19 destruction of the unit;20 wrongful 

                                                
14 Okla. Stat. tit. 41 § 112. 
15 Okla. Stat. tit. 41 § 107. 
16 Okla. Stat. tit. 41 § 111(D). 
17 Okla. Stat. tit. 41 § 131(B). 
18 Okla. Stat. tit. 41 § 111(A)-(B). 
19 Okla. Stat. tit. 41 § 121. 
20 Okla. Stat. tit. 41 § 122. 
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exclusion from the unit;21 unlawful or unreasonable entry into the unit; 22 tenant’s breach of 

the agreement;23 or criminal activity by a tenant or guest.24  

In most cases, triggering events do not themselves terminate the rental agreement. 

Instead, once a triggering event occurs the landlord or tenant may choose to terminate the 

rental agreement or may allow the agreement to continue. 

 
2. In the event of non-payment of rent, the ORLTA requires the landlord to 

provide written notice of the amount due and a fair opportunity to pay before 
the rental agreement can be terminated. 

 
 

Before a party can rightfully elect to terminate a rental agreement, there are specific 

steps that must be followed. In the context of this case, for non-payment of rent, Section 

131(B) provides: “A landlord may terminate a rental agreement for failure to pay rent when 

due, if the tenant fails to pay the rent within five (5) days after written notice of landlord's 

demand for payment.”25 Written notice must comply with Section 111(E). You can contest 

the service of the notice and the content of the notice. 

The ORLTA prescribes two remedies for landlords when a tenant does not pay rent 

on time. One remedy, as stated above, is to terminate the tenancy if rent is not paid within 5 

days of the written notice demanding payment under part B of Section 131.26 Second, the 

                                                
21 Okla. Stat. tit. 41 § 123. 
22 Okla. Stat. tit. 41 § 124. 
23 Okla. Stat. tit. 41 § 132. 
24 Id. 
25 Okla. Stat. tit. 41 § 131(B). 
26 Okla. Stat. tit. 41 § 131(B). 
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landlord may also bring an action to collect the rent under part A of Section 131, without 

terminating the tenancy. 

If rent is unpaid when due, the landlord may bring an action for recovery of the 
rent at any time thereafter or the landlord may wait until the expiration of the 
period allowed for curing a default by the tenant, as prescribed in subsection B of 
this Section, before bringing such action. 

 
Okla. Stat. tit. 41 § 131(A). Part A does not terminate the tenancy unless the landlord also 

gives the notice as required by Part B. Part A, by incorporating Part B, recognizes that the 

right to possession requires proper termination through a written notice which specifically 

demands the proper amount due and gives the tenant an opportunity to cure the breach for 

unpaid rent.  

 Under Section 131(B), tenants are allowed a five-day grace period to pay rent that 

begins after written notice is served on the tenant. This is the tenant’s opportunity to pay rent 

and cure the default. If the rent is not paid within the five-day period, the landlord can 

rightfully elect to terminate the rental agreement. Rent is defined by the ORLTA: “‘Rent’ 

means all payments, except deposits and damages, to be made to the landlord under the 

rental agreement.” Okla. Stat. tit. 41 § 102(11) (emphasis added). 

Late fees are not rent and cannot be included in the Section 131(B) notice. Late 

fees are damages. The Oklahoma Supreme Court looked at rental agreement late fees in Sun 

Ridge Investors v. Parker, 1998 OK 22, 956 P.2d 876. In a rental agreement, as in all 

contracts, late fees are controlled by Okla. Stat. tit. 15 §§ 213 & 215. The statutes define this 

type of “fee” as either an unlawful “penalty” or “liquidated damages.” The fees are not 

legally allowed to be a penalty, so they must be liquidated damages. This means the fees 

cannot be rent, because “rent,” by definition, excludes damages. Alternatively, if the fees are 
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a penalty, they are not lawful and cannot be included in “all payments . . . to be made to the 

landlord under the rental agreement.”27 Therefore, a penalty cannot be “rent.”  

 The right to cure a non-payment breach found in Section 131(B) is consistent 

with the Spirit of the ORLTA and the other termination procedures found throughout 

the Act. This right to cure is found for every triggering event that occurs during a tenancy for 

a definite term, except in the cases of criminal activity and destruction of the unit.28 This 

right is available for tenant breaches and landlord breaches. 

Failure to give the tenant proper notice deprives the Court of the power to enter 

an order for possession. This Court has long held that service of a pre-termination notice is 

jurisdictional. See, for example: Sparks v. Calloway, 1938 OK 395 ¶ 4, 82 P.2d 830 (“the 

giving of the notice must be proved as a jurisdictional fact where it is not waived”); Bonewitz 

v. Home Owners Loan Corp., 1942 OK 431 ¶4, 132 P.2d 644 (“Service of the three-day 

notice . . . is jurisdictional, and must be proved at the trial unless proof is waived”); see also, 

Moran v. Hooper, 1958 OK 28 ¶¶ 3-4, 321 P.2d 963. Not only is proper service of the notice 

essential, but the Notice must properly inform the tenant of their default and option to cure. 

Due Process requires substantial compliance with a notice statute which means the notice 

cannot be misleading.29 A notice that requires the tenant to perform more than the statutory 

requirement is misleading when the tenant is not given an opportunity to cure the default that 

triggers the termination. See also Section 132 which requires that Notices to terminate for 

                                                
27 Okla. Stat. tit. 41 § 102(11). 
28 Okla. Stat. tit. 41 §§ 122, 123, 124, 131, 132. 
29 Seeley v. Adamson, 1891 OK 4, ¶ 14.  
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cause specifically state the conduct that constitutes the Breach and which the tenant must 

cure in order to preserve the tenancy. 

Other jurisdictions have found that a defective notice - one that does not put the 

tenant properly on notice of their right to cure a default - does not operate to terminate the 

lease and deprives the trial court of jurisdiction to hear the matter. The Kansas Supreme 

Court, in Fenn v. Windsor at Kingsborough, Inc., 226 Kan. 653, 603 P.2d 188 (Kan. 1979), 

determined that a notice which did not apprise the tenant of their right to cure a breach 

changed the relief available to the landlord. And in Iowa, the Supreme Court, in Liberty 

Manor v. Rinnels, 487 N.W.2d 324, 326 (Iowa 1992), determined that a termination notice 

that does not adequately inform the tenant of their right to cure a default deprives the trial 

court of jurisdiction to hear a demand for possession. Neither case involved the non-payment 

of rent. However, the concept of inadequate notice is the same: where the statute requires 

that the tenant have an opportunity to cure their default before the termination is effective, 

the notice must fairly give that opportunity. Without that opportunity, there is no termination 

of the lease. If there is no termination of the lease, the trial court cannot decide the issue of 

possession. 
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Additional Reading 

 
Marjorie Downing, The Oklahoma Residential Landlord and Tenant Act--The Continuing 
Experience, 17 Tulsa L. J. 97 (2013).  
Available at: https://digitalcommons.law.utulsa.edu/tlr/vol17/iss1/5 
 
Matthew Despond, Evicted: Poverty and Profit in the American City, (Penguin Random 
House LLC 2016). 
 
Landlord Duty to Maintain Premises: 
 

Miller v. David Grace Inc., 2009 OK 49. 
 
Cordes v. Wood, 1996 OK 68. 
 
Stone v. Linden Real Estate, 2009 OK CIV APP 47. 
 

Small Claims Procedure and Consumer Protection: 
 

Patterson v. Beall, 2000 OK 92. 
 

Due Process for Termination of Public Benefits: 
 

Goldberg v. Kelly, 397 U.S. 254, 90 S.Ct. 1011 (1970). 
 

The Importance of Legal Aid: 
 
 ANTINI v. ANTINI, 2019 OK 20, ¶¶ 25-29. 
 
 

https://digitalcommons.law.utulsa.edu/tlr/vol17/iss1/5


Defending Evictions
2019 Solo and Small Firm Conference



Eric D. Hallett

 Statewide Coordinator of Housing Advocacy for Legal Aid Services of 
Oklahoma

 Civil litigation

 Housing conditions

 Discrimination

 Consumer protection

 Subsidized housing rights

 Eviction and small claims



Legal Aid Services of Oklahoma

 Serve all 77 counties through 19 local offices and online resources

 Civil legal matters only

 200% of the federal poverty guidelines ($51,500 for a family of 4); 
citizenship requirements

 1:10,000

 Getting people out of bad homes and keeping them in good homes



Does eviction matter?

 Negative court record and credit report entry

 Property loss

 Disrupts social networks, employment, education, health

 Disproportionate impact on low-income women, women of color, 
families with children, and domestic violence victims

 Can occur with “no fault”



Why eviction happens

 Non-payment of rent

 Lack of affordable housing

 One-time financial setback

 Holdover at the end of the lease

 Personality conflict with owner/manager

 Breaking rules/law

 Discrimination

 No reason



Limits

 No opportunity for discovery in small claims court

 Short window for evidence gathering

 Many courts will not grant continuances

 Tenant cannot always make it to court – work, school, transportation

 Attorney fees and costs to prevailing party



What is eviction?
Foundations of the law and process



Statutes

 Small Claims Procedure Act – Okla. Stat. tit. 12 §§ 1751 – 1773

 Forcible Entry and Detainer - Okla. Stat. tit. 12 §§ 1148.1 – 1148.16

 Oklahoma Residential Landlord Tenant Act (ORLTA) - Okla. Stat. tit. 41 
§§ 101 - 201



The landlord/tenant relationship

 Contractual relationship

 Landlord has the right to receive rent

 Tenant has the right to exclusive possession of the unit

 Written or oral

 Rental Agreements define the rental term, rent, and rules

 ORLTA provides parameters of agreement, termination procedures, 
and remedies



Basic Eviction Process

 Event triggers the right to terminate the agreement

 Written notice is required

 Cure period

 Rightful termination of the rental agreement and Holdover

 File/serve forcible entry & detainer action – affidavit and summons

 Limited answers allowed but not required

 Hearing within 10 days



Jurisdiction and Procedure Defenses
Because you cannot waive Jurisdiction



Jurisdiction

12 O.S. § 1148.1 - FED Court Jurisdiction:

 All actions for forcible entry and detention of real property (right to 
possession of property)

 claims for the collection of rent or damages to the premises

 claims arising under the ORLTA

 other claims may not be included

Small Claims Procedure Act:

 Claim must be less than $10,000 or for possession only



Answer or Affidavit by Defendant

 Defendant may file a verified answer or affidavit up to the date of 
trial – before the hearing – Okla. Stat. Tit. 12 § 1148.6

 Boundary disputes or ownership claims are transferred to district 
court for ejectment action

 Rogers v. Bailey, 2011 OK 69

 Defenses raised under ORLTA continue to be heard in small claims 

 Contract for deed – file the contract with land records



Counterclaims

 Counterclaims and setoffs not allowed? Schuminsky v. Field, 1980 
OK 22

 Schuminsky involved commercial property and OK S. 
Ct. interpreted the FED jurisdiction statute without reference to 
the language allowing claims brought under the ORLTA

 Counterclaims arising outside ORLTA are beyond Jurisdiction 
statute for FED action

 See also Okla. Stat. Tit. 41 § 105 – any right or remedy under ORLTA 
may be prosecuted as part of an action for forcible entry or detainer



Service of Summons Defenses

 Service of process, 12 O.S. §§ 1148.4 - 1148.5:

 Summons must be served at least 3 days before trial, on tenant or 
someone over age 15 residing in unit.

 May be served by certified mail if service cannot be made by the 
exercise of reasonable diligence on the tenant or on any person 
over the age of fifteen (15) years residing on the premises. Must 
be postmarked at least 3 days before trial.

 Constructive service, 12 O.S. § 1148.5A: If unable to serve, Summons 
may be posted but no money judgment can be granted (possession 
only). Reasonable diligence required. What if tenant appears in Court?



Service of Notice Defenses

 The pre-termination notice must be served according to tit. 41 O.S. §
111(E)

 Notice must be in writing

 Must be served on the tenant (or landlord) personally

 If tenant not available, on any family member over age 12 residing 
in unit

 If tenant nor family member available, notice may be posted. If 
posted, it must also be sent by certified mail

 Landlord may be served by certified mail



Notice Content Defenses

 Notice required to terminate tenancy

 Improper notice should not terminate tenancy

 Issues beyond the scope of the notice should not be raised



Party Based Defenses
Standing and Other Rights



Real Party in Interest

 Check: County Assessor, Land Records, Secretary of State

 Review: Lease and other documents

 Okla. Stat. tit. 12 § 2017

 Okla. Stat. tit. 12 § 1760: No new parties shall be brought into the 
action, and no party shall be allowed to intervene in the action

 Okla. Stat. tit. 18 § 2055.2: LLC not in good standing cannot maintain 
suit



Subsidized Housing

 Tenants in subsidized housing have additional rights and protections

 Additional notice requirements

OKC Housing Authority v. Jeffers, 1993 OK 73

 Limited or specific bases for lease termination

 Right to file Grievance

 Good Cause to Evict standard may apply

 Type of subsidy is important

 For Section 8 tenants: insist on seeing HAP contract, part C



RENT and Rent Defenses



Rent - Okla. Stat. Tit. 41 § 102

“Rent” means all payments, except deposits and damages, to be made to 
the landlord under the rental agreement.

“Deposit” means any money or other property required by a landlord 
from a tenant as a security and which is to be returned to the tenant 
upon termination of the rental agreement, less any deductions properly 
made and allowed by this act.

What about late fees?



Sun Ridge Investors v. Parker
1998 OK 22

 Late fees are liquidated damages

 15 O.S. §§ 213, 215

 Late fees cannot be a penalty. Liquidated damages allowed if:

 the injury caused by the breach must be difficult or impossible to 
estimate accurately

 the parties must intend to provide for damages rather than for a 
penalty

 the sum stipulated must be a reasonable pre-breach estimate of 
the probable loss



Sun Ridge Investors, continued

 $20 late fee + $5/day

 No one contested the $20 fee. Only $5 fee challenged.

 Characterizing late fee as "additional rent" did not convert the fee 
into "rent"

 Landlord only made general assertions about damages but did not 
provide evidence showing the actual cost of collecting late rent

 See also North American Invest. V. Lawson, 1993 OK CIV APP 73

 OK Civ App applied all late fees paid to the alleged owed rent –
late fees were considered penalty



Does the Court have Jurisdiction to 
hear late fees?
Time for a challenge



Rent Defenses

Section 120

 Failure to deliver possession: rent abates

Section 121

 Landlord failed to maintain unit and tenant moved: agreement 
terminated

 Landlord failed to make repairs and tenant made repairs up to $100: 
deducted from rent

 Landlord failed to provide essential service: abate, reduce, or 
terminate



Rent Defenses

Section 122

 Destruction of unit: terminate or reduce rent

Section 123

 Illegal Lockout: may terminate and demand return of prepaid rent and 
deposits (may also sue for damages)

Section 124

 Landlord's unlawful or unreasonable entry: tenant may terminate (and 
may sue for damages)



The Best Rent Defense

The best rent defense is showing that rent was paid or not owed.

The most important thing your client can do is to bring his/her evidence 
to court, including:

 Receipts

 Leases

 Notices

 Pictures

 Written communications



Good Faith Withholding of Rent

Title 12 O.S. § 1148.10B: Applicable if the tenant withholds rent because the 
landlord failed to provide essential services

 Tenant must have given landlord actual notice within 10 days of the rent due 
date

 The order of the court must recite that the tenant by paying the judgment 
including court costs and attorney fees, by cash or cashier's check, within 
seventy-two (72) hours can avoid a writ of execution, cure the breach and 
remain in the premises

 Does not require the landlord to provide the essential services



For Cause Evictions
Rules and Property Damage



Section 132 – Tenant's failure to comply 
with rental agreement or perform duties

10 day notice to cure violation or lease termination in 15 days

 Material terms of the lease

 Section 127 – which includes tenancy "rules"

Defenses

 Is damage Normal Wear and Tear?

 Is notice sufficiently clear to allow tenant to cure?

 Is the "rule" proper under section 126?

 Tenant cannot/should not comply because of disability and needs an 
accommodation



Section 126 Rules

Rules are only enforceable if:

1. For a proper purpose: promote safety/peace/welfare of tenants; 
protect property from abuse; or equitably divide services

2. Reasonably related to the purpose

3. Applies to all fairly

4. Is sufficiently explicit

5. It is not for the purpose of evading the obligations of the landlord; 
and

6. Tenant has notice of it.

7. Cannot be a new rule unless tenant consents.



Section 132 – Criminal Activity or bad 
behavior

Can the landlord prove the criminal activity?

 Hearsay

Does noncompliance cause or threaten to cause imminent and 
irremediable harm to the premises or to any person? Was tenant given 
notice to remedy bad behavior?

 Is the evidence Hearsay?

 Does the tenant need an accommodation of a disability – hoarding, 
mental health problem, etc.



No Fault Eviction
But you still need to move



30 Day Notice or Non-renewal

Notice cannot be issued in bad faith (section 107)

 Discrimination

 Retaliation

Negotiate an agreed move

 Length of time in unit

 Age, disability, kids, employment, education

 Cost of moving/deposits/utilities



Post-Eviction 



Time to Move

 If possession granted to the Plaintiff, Defendant has 48 hours to move 
before a Writ can issue that will restore possession to the Plaintiff. 12 
O.S. §§ 1148.10, 1148.10A

 Counsel your client:

 Gather most important items and have them ready to go

 Try to move before the 48 hours expires

 Landlord has lien on items left in unit – except exempt property

 Tenant will have 30 days to retrieve left-behind property but will need 
to pay judgment, costs, and storage fees to landlord



Discrimination

Federal Fair Housing Act: 42 U.S.C. § 3601

State Fair Housing Act: 25 O.S. § 1451

Unlawful to discriminate in housing transactions because of:

 Race

 Color

 National Origin

 Gender

 Religion

 Familial Status

 Disability – Failure to make a reasonable accommodation



Thank You!
Eric.Hallett@laok.org

907 S Detroit Ave, Suite 725

Tulsa, OK 74120

918-295-9423

mailto:Eric.Hallett@laok.org
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Eric Hallett is a 2003 graduate of the University of Tulsa, College of Law, and is licensed 

to practice law in Oklahoma's state and federal courts. In 2008, he was hired as a litigation 

attorney for the Tulsa Law Office of Legal Aid Services of Oklahoma. Currently, Eric is 

the Coordinator of Housing Advocacy for Legal Aid and focuses his efforts on housing 

issues including eviction and housing discrimination. 
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OKLAHOMA DEVELOPMENTS

A. CUSTODY

1. JURISDICTION; UCCJEA; DOMESTIC VIOLENCE
Lin Shu-Hsin v. Virgin, #117,389, #117,692 (Okla 2018)
Marriage of White and Jones, 2018 OK CIV APP 68, 430 P.3d 544 

The Shu-Hsin case is a writ of prohibition/mandamus to the trial court.  Shu-Hsin
(mother) and Sarkey (father) have one child.  A contested custody proceeding took place
in Taiwan where the court awarded custody to the mother.  The father then sought
permission from the Taiwanese court to bring the child to the United States.  Even though
the court denied the father’s motion, he took the child and came to the United States.  The
father ended up in Cleveland County.  The mother registered the Taiwanese decree in
Oklahoma pursuant to the UCCJEA.  After the judgment was registered the father moved
to modify custody.  The trial court determined that since the child was here for more than
six months, Oklahoma because the home state, and once the order was registered, it
became an Oklahoma order and therefore could be modified.  The trial court also
determined that Oklahoma was a more convenient forum than Taiwan. 

The Supreme Court granted the writs prohibiting the trial court from proceeding
further with the case. The court noted that the UCCJEA at §551-105 requires a court of this
state to treat a foreign custody determination that was made in accordance with the terms
of the UCCJEA the same as a custody determination of another state of the United States. 
The only defense that is special to enforcement of a foreign country order is that the
custody law of the foreign country violates fundamental provisions of human rights.

In this case the child had lived its entire life in Taiwan until removed to the United
States.  Therefore Taiwan was the home state at the time the custody determination was
commenced.  Since the mother continues to reside in Taiwan, it has exclusive continuing
jurisdiction over the custody determination.  The father’s argument that Taiwan custody law
violated human rights was rejected with the court noting that: “In fact, a review of the
divorce judgment reflects the Taitung court meticulously examined all of the positive and
negative evidence relating to both parents in formulating its custody decision.”  There being
no other possible defense, the court issues the writ of prohibition.  The court also noted
that the inconvenient forum determination is to be made in Taiwan and not Oklahoma.

The trial court had also found that there was an emergency when it issued a
temporary order when the father filed for divorce and custody.  Therefore the Supreme
Court issues a writ of mandamus requiring the trial court to contact the court in Taiwan and
limit the emergency order to the time necessary for the father to obtain an order from the
Taiwanese court either relinquishing jurisdiction or determining it is an inconvenient forum. 
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Nothing in the opinion, the court said, prohibits the trial court from enforcing the Taiwanese
order.

On remand the trial court set the expiration date for t he emergency order as July
20, 2020.  The petitioner, once again, asked to the Supreme Court for a writ of
prohibition/mandamus.  Once again the Supreme Court granted the writs. It issued a writ
of prohibition prohibiting the trial court from enforcing the order that extended the
emergency decree until July 20, 2020.  It then issued a writ of mandamus ordering the trial
court to enter an order that the emergency period will expire on April 1, 2019 or earlier if
the trial court hears from Taiwan.  It also ordered the trial court to communicate with
Taiwan no later than March 13, 2019.  Unless Taiwan releases the case to the United
States, the trial court retains jurisdiction only for enforcing the Taiwanse order.  

Marriage of White and Jones involves a couple with children who lived in a number
of different states.  They lived in Massachusetts from 2010 to 2012; then New Hampshire
for six months; then Massachusetts until 2015.  On March 2, 2015 they moved to
Oklahoma.  On May 13 the family traveled to New Hampshire where the mother told the
father she wanted a divorce.  The mother remained there with the children and the father
returned to Oklahoma.  On May 27, 2015, the father filed a petition for separate
maintenance alleging incompatibility.  He also filed an application for temporary order.
However neither the petition nor the application included the current location and
addresses for the last five years for the children as required by §551-209(A).  The father
also did not disclose that in the meantime the mother obtained a Victims Protection Order
in New Hampshire based on allegations of domestic abuse by the father, who appeared
at the hearing.  The mother was not given prior notice of the temporary custody order. The
father obtained the children from the Mother in mid-September, 2015, with help from his
relatives and the local sheriff.  In October 2015, the mother filed a motion to vacate the
temporary custody order on the ground that Oklahoma did not have jurisdiction to make
such an order.

The hearing on the mother's motion to vacate or modify the temporary custody order
was held January 13, 2016. The trial court approved the parties' agreement for joint
custody with rotating 6-week periods.  On January 29, 2016, the father filed an "Amended
Petition for Divorce" based on the parties' incompatibility. He also alleged that "[b]oth
parties have resided in Oklahoma for more than six consecutive months immediately
preceding the filing hereof." On June 30, 2016, the mother filed a response admitting that
"both parties have resided in Oklahoma for six consecutive months."  The trial court
ultimately determined that Oklahoma did have jurisdiction essentially on the basis that the
parties had waived the jurisdiction issue.  The court then granted the divorce and awarded
joint custody.  The mother appealed only the award of joint custody.

The appellate panel on its own accord focused on the jurisdictional issue under the
UCCJEA.  The panel noted that jurisdiction to make a child custody determination under
the UCCJEA is, in Oklahoma, considered to be subject matter jurisdiction.  See Joliff v.
Joliff, 1992 OK 38, 829 P.2d 34.  The court then analyzed and concluded that Oklahoma
was not the home state of the child.  The pleadings clearly showed that the child had not
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resided for six months in Oklahoma at the time the father filed his petition.

The court then looked at whether Oklahoma had significant connection jurisdiction
under §551-201(A)(2).  That category of jurisdiction only applies if no other state has home
state jurisdiction.  The panel concluded that New Hampshire did not have home state
jurisdiction because the children were there for less that a week when the father
commenced the case in Oklahoma.  Massachusetts also was not the home state because
the children were there only for three months of the six month period before the
commenced of the proceeding.  Therefore since a court of another state does not have
home state jurisdiction, Oklahoma may have jurisdiction if the next two requirements for
jurisdiction under (A)(2) are met: ( 1) the child and at least one parent must have a
significant connection with Oklahoma other than mere physical presence; and (2) there is
available in Oklahoma substantial evidence concerning the child's care, protection, training
and personal relationships. 

The court concluded that Oklahoma did not have jurisdiction under this theory either. 
Having lived here only 2 1/2 months, the record did not show evidence of the minor
children's "significant connection" to Oklahoma nor that "substantial evidence" is available
here of the children's past and future care, protection, training and personal relationships. 
By comparison, the court noted, the children lived with their parents in Massachusetts the
majority of time since their birth, where the mother and the children moved after staying in
New Hampshire with the maternal grandmother.  The court decided that considering the
minor children's significant connection with Massachusetts and lack of significant
connections with Oklahoma, it find that Oklahoma does not have jurisdiction under
§551-20l(A)(2).  

The court’s conclusion on jurisdiction is correct.  But it should be noted that the
UCCJEA expressly rejects the idea of comparing two significant connection jurisdictions
in order to decide which state has the most significant connections.  A state has jurisdiction
if it meats the requirements of Section §551-20l(A)(2).  The comparison between the two
states is part of the §551-207 analysis on forum non conveniens.  If more that two states
have jurisdiction then the section on simultaneous proceedings applies. Section §5551-
206.

Even though the case was over with the decision on jurisdiction, the court
proceeded to explain that the trial court’s award of joint custody was also error.  The
problem is that there was significant evidence of domestic violence.  The mother requested
the trial court "to elaborate on  43 O.S.§ 109.3 ... whether or not it found domestic violence
occurred by aa preponderance of the evidence?  The trial court said that with regard to
109.3, it had made no findings there has been a preponderance of the evidence and
“therefore 109 .3 has no bearing on this order."

The statute provides that the trial court shall admit evidence of domestic violence
and if proved by a preponderance of the evidence there is a rebuttal presumption that it is
not appropriate to award custody to the person who committed the violence.  The request
by the mother's counsel for the trial judge "to elaborate on the preponderance of the
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evidence" basically posed two questions: 1) did her evidence of domestic abuse and
related behaviors fail to meet §109.3 's standard, or 2) if her evidence established the
occurrence of such behavior so that the rebuttable presumption arose, did the father's
evidence to the contrary result in overcoming the presumption against custody to him?  As
the trial court's response and finding in his appealed order demonstrate, neither question
was answered based on his interpretation that §109.3 applies only if there has been a prior
"determination" of domestic abuse or related behavior by another court. 

However, §109.3 does not contain the word “determination.”  That term is found in
that term is found in 43 O.S. §I 09(1)( 1 ).  That statute requires that:

In every proceeding in which there is a dispute as to the custody of a minor
child, a determination by the court that domestic violence, stalking, or
harassment has occurred raises a rebuttable presumption that sole custody,
joint legal or physical custody, or any shared parenting plan with the
perpetrator of domestic violence, harassing or stalking behavior is
detrimental and not in the best interest of the child, and it is in the best
interest of the child to reside with the parent who is not a perpetrator of
domestic violence, harassing or stalking behavior. 

In the view of the appellate panel a "determination by the court" refers to the decision
made in the pending custody dispute "that domestic violence, stalking, or harassment has
occurred" between the perpetrator and non-perpetrator. No prior determination of such
occurrence by another court in a domestic abuse case or otherwise is required for
application of either §109.3 or § 109(1)(1). 

In this case the panel concludes the trial court erred as a matter of law by
misinterpreting the term "determination" in §l09(I)( I) as requiring a prior determination of
domestic violence, stalking or harassment by another court and by failing to apply § I09 .3's
presumption based on that same misinterpretation.

2. JURISDICTION; UCCJEA; FORUM NON CONVENIENS
Gayanich v. Gayanich, 2018 WL 3475542 (V.I. 2018)

The husband filed for divorce and child custody in the Virgin Islands; two weeks later
the wife filed for divorce and custody in Carter County.  The Oklahoma case was stayed
pending the outcome of the Virgin Island proceeding.  The couple married in 2013.  The
children were born in Oklahoma in 2014 and 2015.  On January 28, 2016, the couple
moved to the Virgin Islands.  In August the children and the mother returned to Oklahoma
for five weeks.  On September the children moved back to the Virgin Islands although the
mother remained in Oklahoma where they remained at the beginning of the case on
September 20.

The trial court determined that the Virgin Islands was the home state of the children
for custody purposes.  The mother sought to have the case transferred to Oklahoma under
the forum non conveniens provisions of Section 207 of the UCCJEA.   She showed that
most of the evidence of parenting was based in Oklahoma, including the children's doctor,
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dentist, and medical records since birth, and potential witnesses regarding childcare. In
declining to exercise jurisdiction, the trial court indicated that, after reviewing all applicable
factors, it found the following most relevant: (1) the length of time the children have resided
outside the Virgin Islands; (2) the relative financial circumstances of the parties; and (3) the
nature and location of the evidence required to resolve the pending litigation. It concluded
that, while the first of these three factors did not favor either party, the remaining two
supported the mother’s contention that Oklahoma was the more appropriate forum.  The
father appealed.

The Virgin Island’s Supreme Court affirmed.  The purpose of including this case in
Recent Developments is not for the substantive discussion of the forum non conveniens
determination. That determination was relatively straight forward.  However, the case is
very instructive as an illustration of how to proceed when it is fairly clear that some other
state is the home state of the child, yet it seems more appropriate that custody be
determined in Oklahoma.  First, upon learning that a proceeding had been filed first in the
Virgin Islands, the Oklahoma trial court appropriately stayed the proceeding pending the
outcome of the Virgin Island case.  Second, the attorneys in Oklahoma should attempt to
convince the Oklahoma judge to contact the Virgin Island judge on the issue of whether
the Oklahoma would be a more appropriate forum. Third, local counsel in the Virgin Islands
should be hired to file a motion to dismiss the Virgin Island case in favor of the Oklahoma
proceeding.

3. DEPLOYED PARENTS CUSTODY AND VISITATION ACT; DEFINITION
OF “DEPLOYED”
Kohler v. Chambers, 2019 OK 2, 435 P.3d 109

The parties are the biological parents of a child, although they are not married to
each other.  The father received orders directing him to report for basic training and
advanced individual training with the army at Ft. Jackson, South Carolina.  Prior to leaving,
Father filed a motion seeking an order authorizing the temporary transfer of his custody
and visitation rights with the child to his spouse.  The father maintained he was a
"deploying parent" under the Deployed Parents Custody and Visitation Act.  The mother
contended that he was not a deploying parent and objected to the transfer of the father’s
visitation right to the father’s spouse.  The trial court granted the father’s motion and the
mother appealed.  The Supreme Court retained the case and reversed the trial court.

The Act, at 43 O.S. §150.1(4), defines "deploying parent" as follows: 
[A] legal parent of a minor child or the legal guardian of a child, who is a
member of the United States Armed Forces, civilian personnel or contractor
serving in designated combat zones and who is deployed or has been
notified of an impending deployment.

The term “deployment” is defined at §150.1(5) as follows:
[The temporary transfer of a servicemember in compliance with official
orders to another location in support of combat, contingency operation, or
natural disaster requiring the use of orders for a period of more than thirty
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(30) consecutive days, during which family members are not authorized to
accompany the servicemember at government expense.

It is clear that the father was not acting in support of a "contingency operation" or
"natural disaster." Therefore the issues in the case was whether his temporary transfer for
basic training and advanced individual training was "in support of combat."  Unfortunately
neither the uniform act nor the Oklahoma version of the act defines the phrase "in support
of combat."

The court noted that a broad definition of the phrase would mean that virtually any
service-connected activity occurring while combat operations are in existence could be
construed as "in support of combat." It decided that such a broad interpretation of the
phrase would not be consistent with legislative intent.

The court noted that several federal and state statutes defer to §112 of the Internal
Revenue Code of 1986 which defines "combat zone" as "any area which the President of
the United States by Executive Order designates ... as an area in which Armed Forces of
the United States are or have engaged in combat." 26 U.S.C. §112(c)(2).  Further, the
court noted that the Internal Revenue Code uses the phrase "serving in support of such
Armed Forces" to mean that an individual is located "in an area designated by the
President of the United States by Executive order as a 'combat zone."' 26 U.S.C. §7508. 
Under these statutes it is clear that the father's training was not deployment for "combat"
or "in support of combat.”

The court also found that the Armed Forces Code defines of deployment in 10
U.S.C.A. §991(b), to exclude periods when a servicemember is "performing service as a
student or trainee at a school (including any Government school)." 10 U.S.C. §
991(b)(3)(A).  Additionally, the Department of the Army has concluded that "[soldiers are
not eligible for deployment until they have completed [basic training]/advanced individual
training.”  

Therefore the court held that the father’s orders for basic training and advanced
individual training is not “deployment” under the Deployed Parents Custody and Visitation
Act.  Four justices dissented without opinion.

4 SURROGACY COMES TO OKLAHOMA 
HB 2468

The Legislature has passed, and the Governor has signed, HB 2468 authorizing
gestational surrogacy in Oklahoma.  To refresh your memory gestational surrogacy is
different that genetic, or traditional, surrogacy.  In gestational surrogacy the surrogate is
the carrier of the child and is not genetically related to the child.  The usual method of
fertilization is that the sperm comes either from the intended parent or a donor.  The egg
comes from the donor, not the surrogate.  Fertilization takes place in vitro.

The statutory process provides for court approval of the agreement between the
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intended parent or parents and the surrogate.  The bill contains detailed requirements for
qualifications as a surrogate, the terms of the contract, the contents of the petition seeking
judicial approval of the contract and the findings and orders that the judge is required to
make. One major effect of the legislation is to make it possible for a same-sex male couple
to have children.

The entire bill runs about 28 pages and should be read by anyone who expects to
practice in this area as well as any attorney who serves as legal advisor to a fertility clinic. 
 I plan to put together a more detailed analysis of the legislation at a later time but for now
you should know that the bill contains an emergency clause and is currently in effect as of
May 24, the date the governor signed.

5.  GUARDIANSHIP STATUTE
HB 1036

This bill prohibits a court from appointing as a guardian for a child the child’s parent is the
parents rights have been terminated.  It also prohibits the Department of Human Services
from recommending a parent who has had his or her parental rights terminated to seek
guardianship of a child in the custody of the Department. Nov. 1.

B. CHILD SUPPORT AND PARENTAGE

1. PARENTAGE
Beck v. Cannon and Cresswell, 2019 OK CIV APP 22, 439 P.3d 451 

Beck filed a petition for paternity determination on June 26, 2013, alleging he was
the natural father of EWB, born in March 2009. EWB's mother, Cannon, also signed the
petition.  He asserted Cannon did not dispute his fatherhood of EWB and genetic test
results showed he cannot be excluded as EWB's biological father.  A temporary order, filed
July 25, 2013, indicated Beck and Cannon entered into an agreement for joint custody of
EWB, with Beck receiving visitation every Friday from 6:00 p.m. through Monday at 9:00
a.m. and alternating holidays. The court ordered Beck to pay $48.47 per month for child
support. The trial court ultimately determined that Beck is the child's biological father as
determined by DNA testing. The court adjudicated Beck as EWB's father and ordered
EWB's birth certificate amended to identify Beck as his father. The court awarded Beck
and Cannon joint custody of EWB, with Cannon having primary physical custody. 

On September 16, 2016, Cannon filed a motion to vacate paternity judgment
alleging that, at the time of EWB's birth, she was married to Cresswell. She alleged
Cresswell is EWB's presumptive father, has parental rights, and is a necessary party to the
proceedings. She claimed Beck did not timely bring his paternity action because he waited
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more than 4 years to establish paternity. Cresswell had signed a declaration of non-
paternity February 11, 2011.  His divorce from Cannon provided that there were no children
of the marriage.  However, Cresswell said he has maintained a relationship and regularly
exercised visitation with EWB.  Cresswell argued that his denial of paternity is not valid
without a valid acknowledgement of paternity from Beck. He asserted, therefore, that he
is still the presumed father of EWB.  Beck however argued that he signed an
acknowledgment of paternity before EWB turned two years old.

This case is governed by Oklahoma’s version of the Uniform Parentage Act, 10 O.S.
§7700-101 et seq.  Section 304 provides that acknowledgments and denials of paternity
need not be executed simultaneously.   Neither is valid until both are executed. The trial
court found that by executing the denial of paternity, Cresswell reserved his option to
withdraw his denial. However, Cresswell never requested that the denial be withdrawn. Had
it been withdrawn prior to Beck's execution of the acknowledgment, then Cresswell would
have had a legal position to claim to be the presumed father. Section 7700-305 provides
that if a denial is executed by the presumed father, then when a valid acknowledgment is
executed, the execution of the acknowledgment makes the denial valid. The combination
of the two is equivalent to an adjudication of the nonpaternity of the presumed father
Cresswell and discharges him from all rights and duties of the child. Therefore according
to the trial court Cresswell is no longer the presumed father of the child and denied his
motion to dismiss Beck’s paternity petition. Cresswell appealed.

The panel affirmed.  In this case Cannon and Beck executed the acknowledgment
of paternity indicating Mother was married at the time of conception or birth and Cresswell
executed the denial of paternity.  The only thing alleged not to have been done here that
was required by statute was Beck's failure to file the acknowledgment of paternity with an
attached denial of paternity with the State Department of Health, Division of Vital Records. 

The fact that Cresswell's and Cannon's divorce decree states there were no children
born of the marriage is not determinative of the issue before us. In Clark v. Edens, 2011
OK 28, 254 P.3d 672, the Supreme Court noted: "A pleading or other representation that
informs the court that there are no children of the marriage simply removes such issues
from determination."

Beck's alleged failure to file the acknowledgment of paternity and denial of paternity
cannot serve as a basis for dismissing the paternity action more than three years after the
trial court entered its decree of paternity.  First, Cresswell admitted he executed the denial
and sent it to Beck. Beck and the mother voluntarily and jointly executed an
acknowledgment . Cresswell claims Beck's failure to file the document with the State
Department of Health voids the acknowledgment  and denial.  The panel disagreed that
failure made them void.  At best they are voidable.

The panel specifically noted that Cresswell made no attempt to withdraw his denial
and that never held himself out to be EWB 's father or paid child support for him. Cresswell
admitted he had actual knowledge of the paternity proceedings and that he looked at the
legal documents "fairly shortly after they were officially filed."  Although Cresswell knew the
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paternity action was ongoing, he did not claim that his denial of paternity was invalid before
the entry of the trial court's decree of paternity, and instead waited more than three years
after the decree was entered to file his motion to dismiss.  The trial court therefore did not
error.

2. SUPPORT FOR A DISABLED ADULT
Marriage of Morgan, 2019 OK CIV APP 5, 438 P.3d 837 

The parents have one child who was born in 1998 and suffers from autism.  The
parties divorced in 1998 and the father, who lives out of state, has little contact with the
child.  Before the child turned 18 the mother filed a motion for continued support under  43
O.S. §112.1A for the child who, she alleged, will never be emancipated.  The father argued
that the child was capable of self-support.  He also sought to be reimbursed for what, he
claimed, was overpayments for medical support for the child.  At trial the mother presented
substantial evidence that the child was not capable of self-support.  His current job is
cleaning tables and filling salt shakers at Rogers State College cafeteria. However, he
needs constant supervision and a “job coach” to keep him on task. The child now only
works six hours a day because he was unable to handle working eight hours a day. He is
paid $8.75 per hour, but is not paid during breaks, such as spring break, fall break, or
summer break.

The mother testified that the child’s income is used to pay entertainment expenses,
but does not pay for the essential overhead costs. She also stated she does not seek
unemployment for the child when he is laid off during the summer because he is unable
to look for employment, which is a requirement to obtain unemployment. She also testified
that she has not applied for government financial assistance because she was told it would
probably be denied. The mother believes that the child is her and the father's responsibility,
not the government's responsibility.  She covers the child on her insurance and has not
looked into Sooner Care.

The trial court determined that the child was entitled to support under 43 O.S.
§112.1A, denied the father request for overpayment, and assessed three years back child
support from the time of the filing of the motion to the time of the trial court’s decision. It
calculated the amount of support based solely on the child support guidelines. It also
granted the mother $8,000 in attorney fees finding that the father’s conduct created
additional attorney fees for the mother.  The father appealed.

The father’s first argument is that this is really a guardianship proceeding concerning
the child’s estate and that therefore the probate court had jurisdiction to the exclusion of
the court that tried the case.  The court rejected this argument noting that this is not really
a guardianship proceeding. Section 112.1A specifically provides that the action for support
of a disabled adult shall be brought be the person having legal custody of the disabled
adult in a court that has continuing jurisdiction.  

With regard to the calculation of the amount of support §112.1A(E) provides that:
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E. In determining the amount of support to be paid after a child's eighteenth
birthday, the specific terms and conditions of that support, and the rights and
duties of both parents with respect to the support of the child, the court shall
determine and give special consideration to:
    1. Any existing or future needs of the adult child directly related to the
adult child's mental or physical disability and the substantial care and
personal supervision directly required by or related to that disability;
    2. Whether the parent pays for or will pay for the care or supervision of the
adult child or provides or will provide substantial care or personal supervision
of the adult child;
    3. The financial resources available to both parents for the support, care,
and supervision of the adult child; and
    4. Any other financial resources or other resources or programs available
for the support, care, and supervision of the adult child.

In this case the court used the child support guidelines to determine the amount of
support.  This the appellate panel found was error.  It decided that the standard under
§112.1A(E) requires a more individualized inquiry into the needs of an disabled adult and
is therefore not susceptible to a generalized formula, such as the child support guidelines. 
The amount of support for a disabled adult who has medical or psychological needs is
unique to that person. Therefore, unlike the general child support guidelines, in determining
support under Section 112.1A, the court must consider the factors set forth in §112.1A(E). 
The appellate panel noted that after considering all the factors the amount of support may
exceed, or be less than, the generalized calculation based on the child support guidelines

Section 112.1A, the panel said, does not preclude the trial court from using the child
support guidelines to assist in determining the relative financial responsibility of each
parent for the child's needs. Thus, after considering the factors stated in §112.1A and
determining the amount of support needed for the care of the disabled adult, the trial court
may utilize the guidelines to assist in determining the financial resources of each parent
and to allocate to each parent their percentage of the support as determined under
§112.1A needed to meet the needs of the disabled adult. Since the trial court used only
the child support guidelines the case had to be remanded to determine the correct amount
of support using the factors set out in §112A(E).

On remand the trial court was instructed to take into account the amount of money
earned by the child.  The trial court attributed the amount the child earned to the mother
when calculating support.  This was error, however the amount should be factored in to the
calculation of the disabled adult’s needs.

The appellate panel also determined that it was error to award the mother the three
years of support calculated from the time the motion to determine support was filed and
the time of the court’s order.  The panel noted that the legislature specifically provided in
43 O.S. §118I(A)(3) that an order modifying child support of a minor child is effective the
date the motion to modify is filed. However, the Legislature did not include any such
provision in Section 112.1A, the statute providing for support for an adult with disabilities. 
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Therefore that amount awarded to the mother was stricken.

 The father's final argument is the trial court erred in awarding the mother attorney's
fees. He argued there was no a contract or statute allowing an award of attorney's fees
and, therefore, the trial court erred. In response, the mother argued that her motion was
a modification of the original child support award and therefore she is entitled to an
attorney's fee award pursuant to 43 O.S. §110(E).  The panel found that there was
sufficient evidence to support the trial court’s determination that the father’s conduct had
created delays and created additional attorney fees for the mother and therefore affirmed
the trial court’s determination that the mother should receive fees.

3.  APPEALS FROM ADMINISTRATIVE CHILD SUPPORT HEARINGS 
SB 512 

This bill does a number of things.  First it continues the requirement that a petition
in error be filed in the district court in the county of the underlying support order.  However,
it adds the provision that a designation of record shall be filed prior to or concurrently with
the filing of the petition in error.

Second, it provides that the rules governing the appeal such as time limits for
completion of the record be promulgated by the Supreme Court and not the district court.

Third it provides that the district court set aside or reverse the administrative court
decision if the administrative decision is:
a. in violation of constitutional provisions,
b. in excess of the statutory authority or jurisdiction of OAH,
c. made upon unlawful procedure,
d. affected by other error of law
e. clearly erroneous as not supported by substantial evidence in the record,
f. arbitrary or capricious, or
g. made without findings of fact upon issues essential to the decision, although such
findings of fact were requested.
The bill becomes law on November 1.

C.  PROPERTY

1. PROPERTY; COMMINGLING AND TRACING
Gillett v. McKinney, 2019 OK CIV APP 24,  440 P.3d 69

This is an appeal by the husband’s personal representative from a decision by the
district court that the husband was not entitled the 2014 and 2015 tax credits and
overpayments.  The court found that husband's deposit of his separate funds into the
parties' joint accounts "took away the separate identity and character" of those funds so
deposited. The court also found that any of husband's separate funds used to pay the
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parties' income taxes had been commingled with their marital funds.  These findings by the
trial court meant that the husband would be denied credit for the tax credits.

The parties filed joint income tax returns for the 2014 tax year and received a partial
refund. In 2015 prior to the filing of the petition for divorce, the parties made estimated tax
payments for the 2015 tax year. The estimated tax payments exceeded the amount of
income tax owed for 2015. 

At trial the husband called an expert witness who testified that he could trace the
source of the 2014 and 2015 tax payments to deposits made to the parties' joint account. 
The source of the funds used to pay the taxes came from the husband’s IRA, which the
parties agreed was the husband’s separate property.  Occasionally the husband would
withdraw funds from his IRA and deposit those funds into the parties' joint accounts. Some
of these deposits approximately coincide with the 2014 and 2015 tax payments. The
dispositive issue was whether the funds withdrawn from husband's IRA remained his
separate property once they were deposited in the parties' joint accounts, even if the tax
payments can be traced to some of the deposits. The trial court found the deposits from
the husband’s IRA lost their separate character when placed into the parties joint account.

The Court of Civil Appeals affirmed the trial court.  The husband's expert testified
that he was able to "trace" the tax payments to the husband's separate funds because the
comparatively large tax payments generally coincided with comparatively large deposits
into the joint accounts made a few days before or a few days after withdrawals from
husband's IRA. The appellate panel found that the husband’s expert’s testimony was not
convincing.  For example the estimated taxes paid for the third quarter of 2015 were made
by checks totaling $73,684 that were written from the parties' joint checking account. On
September 22, 2015, $20,000 was withdrawn from husband's IRA and deposited in the
parties' joint checking account. However, on September 14 and 15, $60,000 was withdrawn
from the parties' joint savings and deposited into the parties' joint checking account. 
Husband's expert argued that this $60,000 should be attributed to husband because funds
in the joint savings account could be traced to a deposit made a year earlier from rnsband's
separate funds.  On August 15, 2014, $250,000 was withdrawn from the husband's IRA
and deposited in the parties' joint checking account. On August 21, 2014, $200,000 was
transferred from the joint checking account to the joint savings account, which had a
balance of $648.80 before the deposit.  However, the expert provided no evidence about
the balance in the checking account prior to the $250,000 deposit, the purpose for which
the deposit was made or the use of the $50,000 that was not transferred to the joint
savings account. 

The panel noted that it does appear that deposits into the parties' joint checking
account from husband's IRA on June 16, 2015, exceeded, by $61, the checks written on
June 14, 2015, to cover their second quarter estimated tax payments. However, deposits
from husband's IRA did not cover $15,600 of the $282,600 paid on April 14, 2015, in
conjunction with the parties' requested extension to file their 2014 tax returns. The panel
found that devastating to the credibility of the husband’s expert was the number of
comparatively large withdrawals from husband's IRA deposited in the parties' joint accounts
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at times when no tax payments were made. For example, in 2014, husband made five
withdrawals from his IRA, $38,000 in April, $50,000 in May, $22,000 in June, $80,000 in
July and $250,000 in August.

On ten occasions during this time period, according to the panel, the husband
withdrew relatively large amounts from his IRA, which he deposited in the parties' joint
accounts. Those funds, commingled with wife's separate property, and other marital
income, and were used to pay for the parties' living expenses, including their taxes. Only
three of those ten withdrawals occurred in proximity with payments for taxes.  The
husband's expert offered no explanation why only the tax payments, and not payment of
all the marital expenses, should be traceable to husband's separate property.

In this case the withdrawals from the husband's IRA were not deposited into a
separate account but into an account jointly owned by husband and wife and commingled
with wife's separate property and other marital property. The taxes and the parties' living
expenses were paid from the joint account. The only source of deposits into the joint
account, other than deposits from husband's IRA, came from marital property, the husband
and wife's earned income during the marriage.

In addition, when the husband withdrew funds from his IRA, he incurred a tax
liability. His expert testified that the withdrawals from husband's IRA during this time were
generally made without withholding the taxes due on the withdrawal. It does not appear
that the husband treated this liability as his personal obligation for which he filed a separate
tax return. The tax due on these withdrawals was treated as the obligation of both parties
and included in the joint return the parties filed for 2014. 

The conclusions of the panel were that it was not disputed that the parties
maintained joint accounts and that the contested tax payments were made from the parties'
joint checking account. The wife earned approximately $200,000 per year during this time
and deposited all of her paychecks into the joint accounts. Gifts from wife's parents to the
parties and wife's distribution of her separate property from her family's business were also
deposited into the joint accounts. All of these funds were used to pay the parties' utility
bills, ad valorem taxes, husband's substantial medical bills, insurance bills and other
household expenses, including the parties' income tax liability.  Since the joint savings
accounts were clearly commingled, it followed that payment of the taxes came from an
account that was classified as marital.

D.  ALIMONY

1. MODIFICATION OF SUPPORT ALIMONY
Marriage of Dalton, 2019 OK CIV APP 23, 438 P.3d 852 

The parties settled divorce agreement and decree in 2011 required the husband to
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pay the wife $225,000 in support alimony in installments according to the following
schedule: $4,500.00 per month for twelve months, then $4,250.00 per month for the next
twelve months, then $4,000.00 per month for twenty-four months. Neither party noticed
that the installment schedule provided for the payment of only $201,000.00 total, not the
$225,000.00 to which the parties had agreed. On August 14, 2015, the husband filed a
motion to terminate his support alimony obligation. There remained eight months of
installment payments due. He alleged a change of circumstances in his ability to pay
support, and ceased making payments pursuant to the consent decree.  The wife sought
to hold the husband in contempt.

At trial, the evidence demonstrated that, the husband possessed sufficient funds to
make his required payments of support under the consent decree. At the time of trial,
Husband owed some $30,000.00 in past due installments of support alimony, and the
$24,000.00 difference between the agreed-to amount of support alimony of $225,000.00
and the $201,000.00 total of installments.  The trial court ordered the husband to pay the
total of $54,000.00 in support alimony due under the consent decree ($30,000.00 in past
due installments and the $24,000.00 difference between the total support obligation of
$225,000.00 and the total scheduled installments), in installments according to a schedule
beginning in April 2017, and extending over the next 78 months.

The wife appealed arguing that the trial court lacked the power to modify or  
terminate payments of the support obligation which had already accrued at the time of trial.
The appellate panel agreed.  It noted that the applicable statute is 43 O.S. §134(D)
provides:

[T]he provisions of any dissolution of marriage decree pertaining to the
payment of alimony as support may be modified upon proof of changed
circumstances relating to the need for support or ability to support which are
substantial and continuing so as to make the terms of the decree
unreasonable to either party. Modification by the court of any dissolution of
marriage decree pertaining to the payment of alimony as support, pursuant
to the provisions of this subsection, may extend to the terms of the payments
and to the total amount awarded; provided however, such modification shall
only have prospective application. 

In McCoy v. McCoy, 1995 OK CIV APP 38, 892 P.2d 680, the Court of Civil Appeals
construed the phrase “shall only have prospective application” to limit the trial court’s
authority to modify only payments of support alimony which came due after the date of the
court's order for modification.  At the time of trial there remained an accrued arrearage of
$30,000.00 due and unpaid for support alimony under the consent decree. The trial court
lacked the authority to modify the terms for payment of those installments which had
already accrued at the time of trial. The trial court could not extend the time for those
payments to be made.

With regard to the $24,000 computational error the panel concluded that the
consent decree's silence concerning the obligation to pay the $24,000.00 difference could
only be construed to require the payment of the final $24,000.00 in support alimony as due
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upon completion of the schedule for payment of the expressly provided-for installments.

Therefore the trial court’s order providing for the husband's payment of support
alimony due and owing in installments was contrary to the terms of the agreement and
contrary to the limits of §134(D) and therefore was reversed.

E. DIVORCE PROCEDURE AND OTHER
ISSUES

1. ATTORNEY FEES; UCCJEA
Jones v. Pack, 2018 OK CIV APP 3, 408 P.3d 628

The attorney fee issue grew out of a parentage-child support proceeding originally
filed by DHS against the father.  In the original hearing, and in a further modification
hearing, there was no order concerning visitation for the father.  Eventually the father filed
a petition to establish visitation.  The mother appeared specially arguing that Oklahoma did
not have jurisdiction because she and the child had lived in Arkansas for the last four
years. The trial court agreed and dismissed the petition.  Mother then sought attorney fees. 
The court awarded her $2,195 in monthly payments of$182.92.  The trial court did not
specify the basis for the award of fees.  The father appealed.

The Court of Civil Appeals reversed finding there is no authority to award attorney
fees in this situation. Normally, of course, unless you can find statutory authority for an
award of attorney each party bears its own costs.  The UCCJEA contains two sections that
authorize fees.  The first is 43 O.S. §551-208 which concerns situations where the person
seeking a child custody determination has engaged in unjustifiable conduct and the court
is required to decline the case.  That statute does not apply in this situation.  The second
section of the UCCJEA concerning fees is §551-312 which authorizes fees in actions to
enforce a child custody determination.  That also is not the case here and therefore some
other authority must be found to justify the fee award.

The normal statutory basis for an award of fees in 43 O.S. §110.  However, that
statute does not apply when the parents were never married. See McKiddy v. Alarkon,
2011 OK CIV APP 63, 254 P.3d 141.  The appellate panel also found that 43 O.S. §109.2
was also not applicable because no custody or child support decisions were made as a
result of the father's petition to establish visitation.

In addition the panel found that the Parentage Act did not apply.  Although Title 10
O.S. § 7700-636 does provide that in a proceeding to adjudicate parentage the court may
award attorney fees and other costs.  The problem is that this is not a parentage
proceeding.  Parentage was previously determined in the proceeding brought by DHS to
establish child support.
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Finally the court dismissed the mother’s argument based on Briggeman v. Hargrove,
2014 OK CIV APP 13,318 P.3d 1130.  In that case the panel reversed a trial court
determination that it had no jurisdiction to award fees because it had been prohibited by
the Supreme Court from proceeding further with father’s custody modification proceeding. 
The panel, in that case, summarily held that notwithstanding the entry of the writ of
prohibition, the trial court had the inherent equitable supervisory power to award the mother
attorney fees in the event it found the father's conduct was oppressive or abusive.  This
case does not concern whether the court has jurisdiction to determine the attorney fee
award. The trial court did award fees and the appellate panel found that even considering
Briggeman, the father’s action was neither oppressive or abusive. 

There being no other possible basis to award attorney fees, the appellate panel
reversed.

For another case to the same effect see Marriage of Thomas, #115,520 (Tulsa
2018), where the panel concluded that there was no authority to award fees in a nunc pro
tunc proceeding.  Section 110(E) authorizes fees only in an action for "enforcement or
modification" of a divorce decree.  “By definition, a nunc pro tunc proceeding is not an
action for modification or enforcement,” said the court.

2. UCCJEA; ATTORNEY FEES FOR PRO BONO REPRESENTATION
Marriage of Antini, 2019 OK 20, 440 P.3d 57

The parties were divorced in New York in 2013.  They had joint legal custody with
primary physical custody of the children awarded to the mother.  The mother and the
children then moved to Maine.  In April 2014, the father picked the children up in Maine for
visitation but transported them to Oklahoma and, despite the mother’s requests and her
subsequent trip to Oklahoma to recover the children, the father refused to return them. The
mother modified the New York decree in Maine, now the children’s home state, and
received sole custody of the children. Ultimately, because of the father’s refusal to return
the children, the mother filed an application for a writ of habeas corpus in Oklahoma. The
trial court ordered the children returned to Maine enforcing the Maine modification of the
New York custody determination as required under the Uniform Child Custody Jurisdiction
Act, 43 O.S. §551-101 et. seq.

The mother then sought attorney fees under 43 O.S. §551-312 which provides that
the prevailing party in an enforcement proceeding shall recover:

necessary and reasonable expenses incurred by or on behalf of the party,
including costs, communication expenses, attorney's fees, investigative fees,
expenses for witnesses, travel expenses, and child care during the course
of the proceedings, unless the party from whom fees or expenses are sought
establishes that the award would be clearly inappropriate.

The trial court denied the request for attorney fees on the ground that only a party

17



who has paid for an attorney to prosecute the custody enforcement proceeding can recover
fees.  In this case the mother was represented by Legal Aid who did not charge the mother
a fee.  The Court of Civil Appeals affirmed finding that there was no court or legislative
provision to award fees to a party who was represented pro bono.  The Supreme Court
granted certiorari and reversed both the trial court and the Court of Civil Appeals.

The court noted that the statute uses the word “shall” which, it said, “expresses a
command or a mandatory directive creating an unequivocal right that leaves no discretion
with the court to deny it.”  In this case the mother was clearly the prevailing party.  The
burden is on the non-prevailing party to demonstrate that the fee-shift would be "clearly
inappropriate,"   In this case the amount of fees and costs requested by the mother was
not at issue. The only question was whether fees must be granted in the first instance. This
issue turns on the meaning of "on behalf of” within the phrase "necessary and reasonable
expenses incurred by or on behalf of the party."

The court said that: “It goes without question that legal representation comes at a
cost. Nor can it be questioned that, attorneys who represent but do not pass the cost of
representation onto their clients, are the client's representative and act in the client's best
interest. Whether this service is paid for by the client, by the public, or not at all has no
effect on this inquiry.” Consequently, it became apparent to the court that the words "on
behalf of” is a legislative intent that fees must be awarded even where the party did not pay
for the legal services. Ruling otherwise would render the phrase "on behalf of” superfluous. 
The court found that if the legislature meant to exclude entities that provide free legal
services from receiving fees it would have said so.

The court also noted that this decision agrees with the results of practically all courts
which have considered this issue.  See e.g., Miller v. Wilfong, 119 P.3d 727 (Nev. 2005);
Vazquez v. Campbell, 146 P.3d 1 (Alaska 2006).  In addition it found that the attorney fees
section of the UCCJEA was copied from the International Child Abduction Recovery Act, 
22 U.S.C. §9007(b)(3). which implements the Hague Convention on the Civil Aspects of
International Child Abduction.  The federal courts uniformly hold that this provision is to be
interpreted to allow attorney fees when there is pro bono representation.  See e.g., Cuellar
v. Joyce, 603 F.3d 1142 (9th Cir. 2010);  Salazar v. Maiman, 750 F.3d 514 (5th Cir. 2014).

Finally the court said that If §551-312 were held to exclude attorneys rendering legal
services to clients at no cost, many Oklahomans would lose access to the court.  Without
the fee-shifting provision abductors would not be held accountable.  The case was
remanded for a determination and award of a reasonable attorney's fee. 

3. ATTORNEY FEES
Marriage of Briscoe, 2019 OK CIV APP 6, 438 P.3d 824 

In the underlying action the trial court ordered the father to pay his share of the
health insurance premium.  The mother then sought and received $2,282.50 for attorney
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fees.  The father appealed.

The attorney fees were awarded under the authority of 43 O.S. §110(D) and (E)
which require a balancing of the equities.  The father’s argument on appeal that the trial
court did not do so was rejected on the basis that the record clearly showed that the trial
court did balance the equities.  In particular the trial court considered the factors set out in
Finger v. Finger, 1996 OK CIV APP 91,923 P.2d 1195 which are:

ln considering what is just and proper under the circumstances, the court in
the exercise of its discretion should consider the totality of circumstances
leading up to, and including, the subsequent action for which expenses and
fees are being sought. Such circumstances should include, but not be limited
to: the outcome of the action for modification; whether the subsequent action
was brought because one of the parties had endangered or compromised
the health, safety, or welfare of the child or children; whether one party's
behavior demonstrated the most interest in the child or children's physical,
material, moral, and spiritual welfare; whether one party's behavior
demonstrated a priority of self-interest over the best interests of the child or
children; whether either party unnecessarily complicated or delayed the
proceedings, or made the subsequent litigation more vexatious than it
needed to be; and finally, the means and property of the respective parties. 

The father then argued that the trial court had erred as a matter of law by not
considering all the factors set out in State ex rel Burk v. City of Okla. City, 1979 OK 115,
598 P.2d 659. The panel disagreed.  It noted that an award of attorney fees under §110(D)
and (E) is different that an attorney fee award under a statute such as 43 O.S. §111.1
(C)(3).  The former is an award that is conditioned upon a balancing of the equities.  The
latter is an award that is given to the prevailing party.  In considering an award under §110
the court must first determine whether the party is entitled to an attorney award and then
must determine the amount of the award.  Under a prevailing party statute the only issue
is the amount of the award.  The factors set out in the Finger case relate to whether an
attorney fee is proper.  The factors set out in Burk  become relevant and should be applied
in the context of a §110 attorney fee request when a party specifically challenges the
reasonableness of the total fee sought by the party entitled to fees.

In this case the father did not challenge the reasonableness of the amount of fees
award the mother.  Therefore the panel rejected the father's argument that the trial court
erred as a matter of law in failing to apply the Burk factors.

4. ATTORNEY’S LIEN; COMPULSORY COUNTERCLAIMS
Marriage of Evans, 2018 OK CIV APP 53, 439 P.3d 418 

The law firm in this case, Kirk and Chaney, represented the wife in a divorce and
filed a notice of an attorney’s lien under 5 O.S. § 6.  The law firm sought to foreclose the
charging lien claiming the client owed them over $47,000.  The client defended by arguing
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that the fee was excessive and unreasonable because the law firm made legal and
mathematical errors which resulted in a reduced division of the marital estate. 

Enforcement of the charging lien is an equitable proceeding which allows the court
to inquire into the reasonableness of the underlying fee which the lien is designed to
enforce.  Whether a fee is reasonable is determined by the factors set out in State ex rel.
Burk v. City of Oklahoma City, 1979 OK 115, 598 P.2d 659 as follows:

There is a two-part reasonableness test for an attorney's fee: 1) a base fee
calculated by multiplying hours worked by an hourly rate, and 2) a bonus or
incentive fee calculated under eight factors. Generally referred to as the Burk
criteria, the same eight factors are listed for determining the amount of an
attorney's fee: 1) time and labor required, novelty and difficulty of the
questions involved, and skill requisite to properly perform the legal services;
2) the likelihood the representation will preclude other employment by the
attorney; 3) customary charge in the community for similar legal services; 4)
amount involved and results obtained; 5) time limitations imposed by the
client or the circumstances; 6) nature and length of the professional
relationship with the client; 7) the experience, reputation, and ability of the
attorney performing the legal service; and 8) whether the fee is fixed or
contingent.

The law firm addressed the Burk factors at the hearing before the trial court.  It
introduced detailed time records of the work it performed for the client. They represented
the client for approximately twenty-one months in a “hard-fought divorce case.” The marital
estate was valued at $4.5 million dollars.  The contested Issues included separate
property, stock and stock options, support alimony, child support, contempt, and custody.
The client received separate property worth over $1.2 million, plus stock and stock options,
as well as $790,000.00 in property division alimony, $4,000.00 per month in support
alimony for three years, and $3,500.00 per month for child support.

The client did not dispute the amount of the hourly fee as set out in the fee contract
or object that the amount of the hourly fee was unreasonable. Nor did she claim that the
law firm worked an excessive number of hours.  The trial court determined that the amount
of the fee was reasonable and enforce the charging lien.

The client’s real complaint related to the quality of the representation.  She had filed
a counter claim in the case for professional negligence which was dismissed on the ground
that it should be the basis for a wholly separate law suit.  The client appealed arguing that
the malpractice claim was a compulsory counterclaim to the charging lien enforcement
procedure.

The appellate panel affirmed.  A proceeding to enforce an attorney’s charging lien
is an equitable proceeding that is ancillary to the divorce case, although it can be made the
basis of an separate filing.  Because the law firm sought to enforce its lien in the underlying
action, the firm was proceeding against the judgment itself and not against the client.
Therefore the client did not become an opposing party for purposes of the compulsory
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counterclaim rule.  Thus the trial court was correct in dismissing the counterclaim.

In a related proceeding the law firm was awarded attorney fees for the proceeding
to enforce its charging lien under 12 O.S. § 176 which provides for fees when enforcing
liens.   Marriage of Evans, #115,600 (Tulsa 2018).

5. DIVORCE PROCEDURE
Christian v. Christian, 2018 OK 91, 434 P.3d 941

The parties were divorced following a four-day trial. The divorce decree setting forth
the trial court's findings was filed on June 30, 2016. Both parties filed motions on July 15,
2016, requesting clarification and/or modification of the decree. The husband also filed a
motion requesting an award of attorney fees and costs.  The trial court determined that the
wife’s motion was not timely filed and therefore denied it.  The wife filed her appeal on
October 27, 2016.  The Court of Civil Appeals affirmed the trial court.

The Supreme Court granted certiorari and reversed the Court of Civil Appeals and
the trial court.  12 O.S.  §653(A) provides that a motion for a new trial must be filed not
later than ten days after the judgment has been filed.  The decree was filed on June 30,
2018. Therefore the wife had ten days from June 30, 2016, to file a motion seeking a new
trial. If this provision were read standing alone the deadline would be July 10,2016. 
However, the court said, the provisions of §653(A) must be read in conjunction with  12
O.S.§ 2006(A).

That statute requires that: “In computing any period of time prescribed or allowed
by this title, by the rules of any court of this state, or by order of a court of this state, the
day of the act, event, or default from which the designated period of time begins to run
shall not be included.”  It also provides that: [When the period of time prescribed or allowed
is less than eleven (11) days, intermediate legal holidays and any other day when the office
of the court clerk does not remain open for public business until the regularly scheduled
closing time, shall be excluded from the computation.”

The Christian decree was filed on Friday, June 30, 2016. Under § 2006(A) the date
of filing is excluded when establishing the wife's deadline. In addition, a total of five  days
must be excluded from the computation: “July 2--3, 2016 (Saturday and Sunday), the
Fourth of July holiday, and July 9--10, 2016 (Saturday and Sunday).” When these days are
omitted from the calculation, the wife's deadline for filing a motion for new trial under §
653(A) was Friday July 15, 2016, the date she filed her motion. Therefore the motion for
new trial was timely filed. The case was remanded to the trial court to hear the motion for
a new trial.

6. VICTIM PROTECTIVE ORDER; DISCOVERY
Sunderland v. Zimmerman, 2019 OK CIV APP 27, ___ P.3d ___

Mr. Zimmerman and Ms. Sunderland had a tumultuous dating relationship. 
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Ultimately Ms. Sunderland filed for a protective order against Mr. Zimmerman.  An ex parte
hearing and emergency order of Protection was issued on November 7, 2017.  The hearing
was set for November 15, at which Mr. Zimmerman requested a continuance.  The case
was continued until December 8.  He then sent discovery requests to Ms Sunderland who
failed to respond to them.  His motion to compel discovery was denied and there was no
discovery before the final hearing Following the hearing, the trial court entered a five-year
final order of protection against Mr. Zimmerman, which included the requirement that he
attend a 52-week batterer prevention program. Ms. Sunderland was also awarded attorney
fees in the amount of $6,780.

Mr. Zimmerman appealed arguing that the trial court erred when it denied him the
opportunity to conduct discovery.  The appellate panel agreed and reversed. It noted
that the discovery code at 12 O.S.§3224 provides that it applied to all civil law suits.  In
earlier cases the appellate court had opined that proceedings for a victim protective order
are civil in nature.  Marquette v. Marquette, 1984 OK CIV APP 25, 686 P.2d 990.  It
logically follows that discovery is required in a proceeding for a 
VPO.

Although discovery may be unncessary in a large number of cases under the
domestic violence act, the right to conduct discovery is necessary to protect the rights of
defendants.  And, of course, discovery  may be restricted in accordance with 12 O.S.
§3226.

Further strengthening the court’s argument is that the legislature had exempted
small claims cases from the discovery code.  If the legislature had meant victim protective
order cases to be exempt from discovery it would have said so.

On rehearing the panel struck the attorney fee award without saying why it did so. 

22



ROBERT G. SPECTOR 

Robert G. Spector is the Glenn R. Watson Chair and Centennial Professor of 
Law Emeritus at the University of Oklahoma College of Law.  He taught courses on 
Family Law, Children and the Law, Conflict of Laws, Evidence, and Child Abuse and 
Neglect.  He received his Juris Doctor degree from the University of Wisconsin in 1966. 

Professor Spector is an elected member of the American Law Institute and 
served as the Reporter for the Uniform Child Custody Jurisdiction and Enforcement Act 
and the Family Law Joint Editorial Board for the National Conference of Commissioners 
on Uniform State Laws.  He was a Expert member of the United States’ Delegation to 
the Hague Conference on Private International Law’s Sessions on negotiating a 
multilateral agreement for the recognition and enforcement of support obligations. He 
was the Deputy Head of the United States’ Delegation to the Hague conference on 
Private International Law’s Special and Diplomatic Commissions on the Protection of 
Incapacitated Adults and served as an Expert Member of the United States’ Delegation 
to the Hague Conference Special and Diplomatic Commissions for the Convention on 
the Protection of Minors, the Special Sessions on the Maintenance Convention, the 
Special Session on the working of the Abduction Convention and the Special Session 
on the working of the maintenance conventions. 

He was a member of the Governing Council of the American Bar Association’s 
Family Law Section for ten years.  He serves as a consultant to the Oklahoma Bar 
Association’s Section of Family Law.  He is the author of Oklahoma Family Law; Cases 
and Materials; Oklahoma Family Law: The Handbook and Oklahoma Family Law: 
Statutes and Rules Annotated, all published by Imprimatur Press and over 120 articles 
on family law.  He also serves as the Associate Editor of the Family Law Quarterly. 

Professor Spector writes and lectures extensively on family law topics.  He 
received the Chair’s Award from the Oklahoma Bar Association’s Family Law Section in 
1994 and 1997 for significant contributions to the development of family law and in 1990 
was named the Outstanding Family Law Attorney.  He has also received the Earl Sneed 
Award for significant contributions to Continuing Legal Education by the Oklahoma Bar 
Association in 1991, as well as the Golden Quill Award for the best article submitted to 
the Oklahoma  Bar Journal. 

Prior to joining the University of Oklahoma faculty in 1980, Professor Spector 

was a member of the faculty of Loyola University of Chicago law School for thirteen 

years.  He has served as a visiting professor at the University of Illinois, the University 

of North Carolina, and Suffolk University in Boston. 



6/13/2019

1

Drug Courts:
A Smart Approach To Ensuring Justice For All

Hon. Michael Tupper

OBA Solo & Small Firms Conference

June 21, 2019

Substance Abuse Affects On Oklahoma

• Families:

• Overdoses, divorce, child welfare, suicide, teen pregnancy, unemployment

• Businesses:

• Absenteeism, lost productivity, higher medical expenses

• Communities:

• Demand on law enforcement, local emergency rooms, juvenile delinquency, in-
school disruptions, dropouts, increase in foster care

• Criminal Justice:

• Enormous strain on court dockets

• Prison overcrowding
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What Is a Drug Court?

• A Court program given the responsibility to handle cases 

involving substance-abusing offenders through 

comprehensive supervision, drug testing, treatment services, 

and immediate sanctions and incentives. www.nadcp.org
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Who Makes Up The Drug Court Team?

• District Judge

• District Attorney

• Defense Counsel

• Treatment Providers

• Probation Officers

• Police Department

• Sheriff ’s Department

• Department of  Veterans Affairs

Who Is Eligible For Drug Court?

• Reside in Cleveland County

• Charged with a non-violent felony offense (not limited to 

drug or alcohol offense)

• Offender must admit to a substance use disorder

• Assessed as a high risk/high needs offender
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What is Recovery?

• A process of  change through which individuals improve 

their health and wellness, live self-directed lives, and strive to 

reach their potential. 

• Abstinence from intoxicating substances is a preferred 

outcome, but not absolute.

• Focus is on harm reduction, not necessarily eradication.  

Performance Contract

• Each participant must sign upon entry into Drug Court

• Sets forth rules and responsibilities of  each participant

• Requires participant to plead guilty to underlying charges

• Written agreement as to sentencing upon graduation or 

termination
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Drug Court Phases

• Phase I:    Acute Stabilization (8 weeks)

• Phase II:  Clinical Stabilization (12 weeks)

• Phase III: Pro-Social Habilitation (12 weeks)

• Phase IV: Adaptive Habilitation (16 weeks)

• Phase V:  Continuing Care (12 weeks)

Program Requirements

• Achieve/maintain recovery

• 5 phases (approx. 14 months in duration)

• Group meetings / individual therapy each week

• Weekly Self-Improvement Activities

• Regular, random drug testing

• Nightly curfews (10pm – 6am)

• Ignition interlock/Smart start devices for alcohol offenders

• Regular, random home visits from Compliance Officers

• Attend court weekly

• Maintain full-time employment (20 hrs community service weekly until employed)

• Obtainment of  goals (GED, DL, custody, etc.)
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Purpose of  SQ 780

 Implement criminal justice reforms that:

 (1) stop wasting taxpayer money keeping low-level offenders 
in prison;

 (2) saddle fewer low-level offenders with felony convictions

Effect of  SQ 780

 Elimination of drug classifications 

 Opiates, cocaine, meth, heroin, marijuana

 Elimination of enhancements

 2nd and subsequent offenses (50%, 90%)

 Elimination of aggravators

 w/in 1000 ft of park/school

 w/in presence of minor
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Reason for Concern?

 Less incentive for drug offenders to submit to treatment

 Drugs of abuse will now be processed through system as 
misdemeanors

 Less severe consequence (motivation) for failing to get 
sober

Misdemeanor Recovery Court

• Target Population:  Misdemeanor Poss. Of  CDS charges

• Phase Structure:

• Phase 1:  Orientation, Engagement, and Stabilization (2 weeks)

• Phase 2:  Intensive Care (4 weeks)

• Phase 3:  Supportive Care (12 weeks)

• Phase 4:  Aftercare (8 weeks)

• Program is designed to be completed in six (6) months, but may be extended up to 

twelve (12) months.
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Drug Court and Medical Marijuana

• Policy Statement:

• Cannabis use could threaten public safety and inhibit a participant’s ability to achieve 
recovery from their substance use disorder and/or mental illness.  

• Permitting medical marijuana use for participants would pose significant difficulties for 
Drug Court supervision and compliance monitoring.  

• Use of  medical marijuana for participants would be contrary to overall goals of  the Drug 
Court in assisting persons with a substance use disorder and/or mental illness in 
achieving recovery. 

• The Cleveland County Adult Drug Court program finds that the possession or use of  
medical marijuana by any participant shall be prohibited during participation in the 
program.   

Drug Courts and Recidivism
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Costs of  Treatment v. Incarceration
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Oklahoma Drug Courts

• 58 operational drug courts

• $14,000 avg. annual savings per participant

• 75% graduation rate

• 24% recidivism rate

• 97% of  graduates are employed 

• Monthly income rises 125.3% among drug court participants from 
admission to graduation
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A Smart Approach To Ensuring Justice For All
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Your personal opinion on the business use of text messages is probably related to a number of 
factors from your age group to your past experiences with texting, pro or con. 

There’s certainly a lot of misinformation floating around text messages—and a lot of poor 
advice to lawyers on the subject. See for example, see A Lawyer’s 7 Laws of Texting in Business, 
where a lawyer who hates text messaging first asserts that judges “don’t like” to admit text 
messages into evidence and then creates his seven laws, most of which apply equally to email 
as well as text messages. At a minimum, that lawyer hasn’t been trying cases in family law court 
the last several years. 

Whether and how you use text messages to communicate with clients is a very simple question 
that, like most things lawyers deal with, requires a detailed analysis that is far from simple.  

Among the considerations are: 

1. The digital security of communicating by text message 

2. The lawyer’s ability to document every communication with the client in the client file 

3. The clients’ need to have good communication with the lawyer in ways that make sense for 
them 

4. A lawyer’s need for certainty that the client has received a communication 

5. The negative impact on the lawyer’s personal life that giving out the lawyer’s mobile phone 
to too many clients will undoubtedly cause  

SHOULD YOU COMMUNICATE BY TEXT MESSAGES WITH CLIENTS? 

Several years ago, Jim Calloway met with a lawyer to discuss law practice management issues. 

“I expressed my concern about the fact that she made extensive use of text messaging to 
communicate with her clients and that (at the time) it was difficult for her to preserve them in 
the client file should a later dispute arise. She responded that she believed she had to make use 
of text messages because she was frequently at the courthouse all day. 

“But then she told me something I’d never considered. She believed that for at least one client, 
she was ethically required to use text messages to communicate with the client. 

“This particular client in his early 20s was facing a criminal charge and lived with his mother. His 
mother had absolutely no respect for his privacy, often opening his mail that was delivered to 
the house. A millennial, he had an email account, but never checked it— only using it for things 
like registration for new services and password recovery. His method of communicating digitally 
was to use text messages. He had a lock code on his phone, which he did change periodically 
and would never disclose to his mother after a previous incident of her looking at text messages 
between him and his girlfriend. 
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“While I had never considered it before, this lawyer did convince me that in this particular and 
somewhat unique situation, text messages were the most secure method of communicating 
with the client, particularly when considering the method that attorney client confidences 
would be most likely invaded.” 

If that situation was encountered today and the client had used an iPhone, it would be an 
additional good idea for the lawyer to advise the client on how to disable the lock screen 
preview of the text message.  

WHAT SHOULDN’T YOU TEXT? 

Let’s be very clear. Text messaging is a very limited communications method. It works great for 
letting someone know you’re running five minutes late for your luncheon meeting or to pass on 
a quick congratulations or kudos to someone. 

But it is very limited and is a poor tool for almost every complex legal discussion. So one needs 
to learn to use the medium’s strengths and avoid its weaknesses. Here are some common-
sense examples: 

Let’s not do that! Call me to discuss why. 

That’s too complicated to discuss via text message. Call my office to schedule an 
appointment. 

That’s an important strategic decision and requires more in-depth discussion. 

The above examples may sound like you are putting off your client and while that is, to some 
extent, true, we still encourage this because you have combined the immediate responsiveness 
that many clients crave today without the potential problem of discussing complicated 
situations in a medium that tends to dangerously oversimplify complex communication. 

Other concerns include texting to someone who is not your client about a legal matter and 
whether you may have inadvertently created what they believe to be an attorney-client 
relationship. Even though it is certainly a bit stuffy, don’t be hesitant to clarify that you’re not 
representing someone until they have executed a formal representation agreement. 

Likewise, one would want to be cautious about any communication that appears to be 
negotiating terms of an attorney-client relationship or billing rates via text message. Be a clear 
communicator as to why the limitations of text messages make it inappropriate to discuss 
certain topics. 

Certain areas of substantive law like possible mergers or acquisitions or other topics related to 
securities law likely mean that your text messages should be friendly but very limited in scope.  
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DISCUSSING TEXT MESSAGING WITH YOUR CLIENT 

Lawyers due to their cautious natures and training might be less likely to commit text 
messaging errors than most of our clients. It is incumbent with each new client engagement 
that the lawyer takes the time to discuss all possible challenges with all forms of digital 
communication including text messaging and email. 

As is noted in other presentations at ABA TECHSHOW 2018, it is quite likely that a law firm’s 
appropriate use of client portals will resolve many of the security issues related to 
communicating confidential information over the Internet. 

But the beginning of each attorney-client relationship must now include a discussion of 
expectations of appropriate communication and the client’s need to also be a partner in 
protecting the confidentiality of their information. 

While all lawyers are concerned about fulfilling their professional obligations to protect a 
client’s confidences, in truth it is more likely that the client will make a significant error in 
texting without proper advance direction from the lawyer. 

SAVING TEXT MESSAGES IN THE CLIENT FILE 

It is critically important to document everything in the client file to properly represent your 
client. It is also critically important for the lawyer that all client communications are 
documented in the client file in case the lawyer is later accused of misconduct. 

It is also important to appreciate that the law firm or a client might receive a document 
preservation notice as a part of the e-discovery process and so a law firm process that 
preserves every text message to the client file might help an individual lawyer avoid the 
unpleasant possibility of having to turn over one smart phone to an e-discovery processor. 

So, if you’re going to have conversations with clients via text message, the firm has to develop 
procedures to save these messages in the client’s file. This is likely easier to do with the digital 
client file (as we assume almost all TECHSHOW attendees now use) as opposed to a paper file. 
But if you have paper client files, then some printing may be involved. 

So let’s discuss various techniques. 

THE “ONE OFF”   

Even though you attended this session, you were convinced that texting with clients was a bad 
idea and you were not going to do it. And then a client who you had previously called several 
times on your mobile phone, sends you an important text message like “I have changed my 
mind. Let’s accept their last settlement offer.” 

Obviously, this is a very important message to retain as the client file up until that moment 
contains repeated entries documenting the client’s position that settlement is not an option. So 
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the simple solution is to at that moment take a screenshot of your mobile phone screen and 
transfer that to the digital client file, even if it means printing it out on paper. And because a 
part of practicing law in the digital age is a healthy skepticism, most lawyers would finalize that 
settlement or communicate with opposing counsel until they had an additional conversation 
with the client just to make certain they sent that text. So if you ask the client to email you or 
call you to confirm this direction, it may be that you do not need to retain that text message in 
the client file because you have other documentation. 

THE DO-IT-YOURSELFER  

This tutorial from Macroplant.com shows iPhone users how to Transfer & Backup Text 
Messages (SMS) to Your Mac or PC.1 

This tutorial from Digital Trends is entitled Don’t lose your texts! Here’s how to save text 
messages in Android and iOS.2  

Here is a similar tutorial from Popular Science.3 

There are other manual methods. 

The problem with any manual method is that it creates yet another task for the lawyer to do. In 
this situation it is also difficult for staff to help the lawyer because the lawyer must surrender 
her cell phone to the staff. No matter what size of law firm, if any of these do-it-yourself 
methods are done regularly and consistently, the question will arise as to whether this is an 
effective use of the lawyer’s time. 

The application IFTTT has recipes that allow you to save SMS messages to Google Sheets in 
Google Drive.4 But, of course, this will require an IFTTT account and some training. 

ENTERPRISE TEXTING SOLUTIONS  

A better solution is an automated process or an enterprise texting solution. A primary privacy 
benefit for lawyers is that an enterprise texting solution often provides an app that will allow 
the lawyer to text from their mobile devices without revealing their mobile phone number. 

While it is outside of the scope of our presentation to do an-depth review of every available 
enterprise texting solution, at least according to what we see on the Internet, ZipWhip is a 
example of these type of tools and ZipWhip could be a serious contender for any law firm 
seeking to implement this type of solution. We have both been test driving ZipWhip in 

                                                      
1 https://macroplant.com/iexplorer/tutorials/how-to-transfer-and-backup-sms-and-imessages  
2 https://www.digitaltrends.com/mobile/how-to-save-text-messages/  
3 https://www.popsci.com/how-to-save-your-text-messages  
4 https://ifttt.com/applets/166449p-save-incoming-text-messages-to-google-drives  

https://macroplant.com/iexplorer/tutorials/how-to-transfer-and-backup-sms-and-imessages
https://macroplant.com/iexplorer/tutorials/how-to-transfer-and-backup-sms-and-imessages
https://www.digitaltrends.com/mobile/how-to-save-text-messages/
https://www.digitaltrends.com/mobile/how-to-save-text-messages/
https://www.popsci.com/how-to-save-your-text-messages
https://macroplant.com/iexplorer/tutorials/how-to-transfer-and-backup-sms-and-imessages
https://www.digitaltrends.com/mobile/how-to-save-text-messages/
https://www.popsci.com/how-to-save-your-text-messages
https://ifttt.com/applets/166449p-save-incoming-text-messages-to-google-drives
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preparation for this presentation and will cover how this other enterprise texting solutions 
perform and retain all texting data. 

It is also worth noting that practice management solution Clio has developed a ZipWhip 
integration.5 

LAWYERS NEED A LITTLE PRIVACY, TOO 

One of the challenges of sending a text message to a client is that savvy clients will then save 
your mobile phone number so that they can call you anytime that they feel like it.  

This might be appropriate for the general counsel of a very significant major law firm client. In 
fact, many of those types of clients already have the attorney cell phone number. But it’s really 
unworkable for a practitioner who practices mainly in the family law arena and who may find 
their weekends and evenings interrupted by complaints about the behavior of the soon-to-be 
ex-spouse or other clients who have boundary issues. 

Enterprise texting solutions like ZipWhip provide a mobile device app so that one can text a 
client from a cell phone and use the law firm’s main landline number to receive any replies at 
the ZipWhip app. 

Hong Dao, Practice Management Advisor with the Oregon State Bar Professional Liability Fund 
(PLF) reminds us that it is generally possible to send text messages to your clients using email. 
The  blog post in Appendix 1 appears at https://www.osbplf.org/inpractice/send-text-
messages-to-your-clients-without-using-your-cell-phone/. The post is from the PLF’s blog, 
inPractice. 

THE DIGITAL SECURITY OF COMMUNICATING BY TEXT MESSAGE 

The world’s first SMS text message was sent well before your firm’s most recent class of Fall 
Associates were born,6 however it’s quite possible that — depending on the smartphone in 
question — lawyers may be sending text-based messages to clients without using SMS at all, 
which it’s why it’s important for us to understand the digital security of communicating by text 
message. 

Practically every cell phone on the market can communicate via SMS (Short Message Service) 
and many can also send MMS (Multimedia Messaging Service) messages, messages with 
pictures or video. However, smartphones may also communicate using new or emerging 
message platforms. Each of these platforms has its own advantages, and it’s important to 
understand the security implications related to each, if for no other purpose than to know 
where your text is being stored and how it’s being protected when you communicate with 
clients and others. 

                                                      
5 https://www.zipwhip.com/integrations/clio/  
6  https://en.wikipedia.org/wiki/SMS  

https://www.osbplf.org/inpractice/send-text-messages-to-your-clients-without-using-your-cell-phone/
https://www.osbplf.org/inpractice/send-text-messages-to-your-clients-without-using-your-cell-phone/
https://www.osbplf.org/inpractice/send-text-messages-to-your-clients-without-using-your-cell-phone/
https://www.zipwhip.com/integrations/clio/
https://en.wikipedia.org/wiki/SMS
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SMS 

Cell phone service providers allow phones on their networks to send 160-character plain text 
messages to other devices, usually other cell phones, on the same or some other network. 
Messages longer than 160 characters may be split into 160-character blocks and delivered 
sequentially. 

Your provider or "carrier" keeps records of your cell phone use, including calls 
and text messages, and even pictures, sent from your phone. Almost all cell 
phone carriers give detailed information about [a] phone's use in billing 
statements sent to the owner.”7 

In the United States, Federal privacy laws like the, “Consumer Telephone Records Protection 
Act of 2006”8 help to protect this data from “fraudulent acquisition” and threaten penalties for 
the “unauthorized disclosure of phone records.”  

MMS 

According to Wikipedia, “the MMS standard extends the core SMS capability, allowing the 
exchange of text messages greater than 160 characters in length. Unlike text-only SMS, MMS 
can deliver a variety of media, including up to forty seconds of video, one image, a slideshow of 
multiple images, or audio.”9 

As with SMS, MMS messages are delivered to devices by cell phone providers. 

APPLE MESSAGES  

The Messages app ships with all iOS devices. iPhones with active cellular plans can use this app 
to send SMS and MMS messages to modern phones. However, messages sent to other iOS 
users may be sent using the iMessage format, which is Apple’s secure, end-to-end encrypted 
solution for its platform. You can send messages in the iMessage format by logging into any 
modern Apple device, whether it be phone, tablet, or Mac, using your iCloud username and 
password. Message and SMS messages are backed up on iCloud for your convenience, but you 
can turn iCloud Backup off whenever you want.10 

As your intuition may be telling you, messages sent as iMessages fall outside the purview of the 
federal privacy laws that protect SMS and MMS messages; instead, they rely on iMessage 
encryption to keep that information out of hands that should not have access to it. 

                                                      
7 https://www.lawyers.com/legal-info/communications-media/privacy-law/are-your-text-
messages-and-images-private.html  
8 https://www.gpo.gov/fdsys/pkg/BILLS-109hr4709enr/pdf/BILLS-109hr4709enr.pdf  
9 https://en.wikipedia.org/wiki/Multimedia_Messaging_Service  
10 https://www.apple.com/privacy/approach-to-privacy  

https://www.lawyers.com/legal-info/communications-media/privacy-law/are-your-text-messages-and-images-private.html
https://www.lawyers.com/legal-info/communications-media/privacy-law/are-your-text-messages-and-images-private.html
https://www.gpo.gov/fdsys/pkg/BILLS-109hr4709enr/pdf/BILLS-109hr4709enr.pdf
https://en.wikipedia.org/wiki/Multimedia_Messaging_Service
https://www.apple.com/privacy/approach-to-privacy
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ANDROID MESSAGES  

People who use modern Android phones will find that their default text messaging app is 
Android Messages, Google’s SMS and MMS app. By default, the Android Messages app sends 
messages using what it hopes will become a new standard, RCS (Rich Communication Services), 
which “is more rich”11 and provides other enhanced features beyond the scope of what either 
SMS or MMS can provide. 

GOOGLE ALLO 

Allo is a smart messaging app from Google that provides rich formatting options, and delivery 
of messages over a data network — it doesn’t rely on SMS or MMS. It also lets you start secure, 
end-to-end encrypted message conversations, although messages aren’t secured by default. 

That last point bears repeating: Google Allo messages aren’t secured by default. To better 
understand the implications of this statement, read “Everything You Need to Know About 
Google Allo's Privacy Backlash”12 over at fortune.com. 

INSTANT MESSAGING 

In the previous sections we’ve discussed SMS text messaging and MMS multimedia messaging, 
as well as a few other systems that people might assume use the SMS or MMS protocols. In 
actuality, these other systems blur the line between traditional text messaging and more 
modern instant messaging. According an American Bar article published in 2008, “Instant 
messages (IMs) are transmitted via the Internet in real time, often through an account provided 
by an Internet Service Provider.”13 

Smartphones have become the default communication device for many over the last ten years. 
And with the proliferation of mobile apps that bring desktop computing power to the pockets 
and purses of the masses, instant messaging apps — or apps that contain some messaging 
capability — have become ubiquitous. In many ways, it is now easier than ever to tie electronic 
messages to the devices that send them, as well as to the location from which those messages 
were sent. 

What follows are brief descriptions of a few services that some businesses and lawyers use to 
better leverage the power of text-based communications. 

SENDHUB 

SendHub provides what it describes as “business-class texting.” The service includes an online 
messaging mailbox that collects all conversations into a web-based dashboard, support for SMS 

                                                      
11 https://en.wikipedia.org/wiki/Rich_Communication_Services  
12 http://fortune.com/2016/09/22/google-allo-nope  
13 
https://apps.americanbar.org/litigation/litigationnews/2008/april/0408_article_messages.html  

http://fortune.com/2016/09/22/google-allo-nope/
https://en.wikipedia.org/wiki/Rich_Communication_Services
http://fortune.com/2016/09/22/google-allo-nope/
https://apps.americanbar.org/litigation/litigationnews/2008/april/0408_article_messages.html
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and MMS, and mobile apps on Android and iOS. It also delivers functionality similar to that of 
email, including the ability to archive, search, as well as mark messages read and unread. It’s 
available at www.sendhub.com.  

SIDELINE  

Sideline is a service that aims to help you, “keep your personal number private.” It can 
automatically respond to unanswered calls or texts with a custom branded message, route 
inbound calls to ring at multiple devices across a team, as well as provide support for MMS. 
Arguably, this service is more about voice-based features than the text-based ones, but it 
provides a collection of features that some find valuable. Learn more about Sideline at 
www.sideline.com.  

SIGNAL  

Signal’s value proposition is privacy for calls as well as instant messages. The first two sentences 
on the website read: “Fast, simple, secure. Privacy that fits in your pocket.” The goal of this 
open source project is to provide a secure messaging experience, free. With that said, end-to-
end encryption is the cornerstone of what makes Signal great. It reproduces text messaging and 
telephone functionality, all from within a secure framework. Apps for Android, iOS, Mac, 
Windows, or Linux are available at www.signal.org.  

RINGCENTRAL  

RingCentral is a cloud VoIP phone system that includes web conferencing, team collaboration 
tools, as well as mobile texting, calling, and faxing. Some companies use RingCentral to replace 
their telephone systems. It supports multiple telephone extensions within an organization. And, 
with regard to its texting platform, there’s support for sending and receiving SMS and MMS 
messages. A powerful web-based app allows for calling or texting from within a browser. It also  
offers apps on Android and iOS, and a whole host of integrations with 3rd-party services, like 
Clio and zapier.14 The website is www.ringcentral.com.  

TEXTMAGIC  

TextMagic is an “all-in-one bulk SMS service for business.” The feature set it provides is focused 
around communicating with a large number of recipients around the world in a systematic way, 
whether text originates online, in their Android or iOS apps, as SMS, or email. This service does 
not support MMS messages. Learn more about its features on their website: 
https://www.textmagic.com/business-sms-platform.  

TXTIMPACT  

TXTImpact is an enterprise text message service that supports SMS and MMS, while also 
allowing for features like polling, surveys, message scheduling, and more. In addition, it can 

                                                      
14 https://apps1.ringcentral.com/apps?compatibility=ringcentral  

http://www.sendhub.com/
http://www.sideline.com/
http://www.signal.org/
http://www.ringcentral.com/
https://www.textmagic.com/business-sms-platform
https://apps1.ringcentral.com/apps?compatibility=ringcentral
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enable support for sending and receiving of text messages at existing landline telephones with 
any existing voice service provider. To get a better sense of available options, visit 
https://www.txtimpact.com/products.  

ZIPWHIP  

ZipWhip enables texting for your existing business phone number. The service gives you a text 
inbox that’s available online, or in the various apps it supports. Searching, scheduled messages, 
SMS, MMS, and automatic text replies are just a few of the features available. Discover all their 
features at www.zipwhip.com/features.  

RISKS ASSOCIATED WITH TEXT MESSAGING 

SMS  SPOOFING /  SMISHING  

As with any technology, there are potential risks associated with communicating using text 
messaging. For example, as with email messages, a person can forward a message — or a 
screenshot of a message — to someone else. Similarly, it’s possible for a bad actor to “spoof” or 
pretend to be someone else when sending a text message. This is called SMS Spoofing.15 While 
ne’er-do-wells often resort to SMS Spoofing to access premium services for free, it’s possible 
they could set their sights on a specific target to extract information from them, an act that’s 
half SMS Spoofing and half Phishing — Smishing.16  

Several months ago, Jared Kushner’s lawyer was fooled into forwarding a legitimate email to a 
fake address.17 It’s not hard to imagine how SMS Spoofing could, especially on small screens, 
lure someone into divulging confidential information to an untrusted party. 

CONCLUSION 

Like email, communicating by text message commonly known as “texting” is likely going to be 
with us for a while. Under the right circumstances, it is incredibly convenient and a time-saving 
tool.  

But as is true of many things related to the legal representation of clients concerning their 
confidential business and private matters, we — as members of the legal profession — have to 
look beyond the convenience factor to ensure that we are not compromising our clients’ 
interests or our professional interests by thoughtless use of text messaging communication. 

                                                      
15 https://en.wikipedia.org/wiki/SMS_spoofing  
16 https://www.mirror.co.uk/money/how-fake-text-message-trick-11439875  
17 https://www.washingtonpost.com/lifestyle/style/email-hoax-comes-back-to-haunt-jared-
kushners-attorney/2017/09/28/c2df2c4a-a490-11e7-ade1-
76d061d56efa_story.html?utm_term=.168254c01c69  

https://www.txtimpact.com/products
http://www.zipwhip.com/features
https://en.wikipedia.org/wiki/SMS_spoofing
https://www.mirror.co.uk/money/how-fake-text-message-trick-11439875
https://www.washingtonpost.com/lifestyle/style/email-hoax-comes-back-to-haunt-jared-kushners-attorney/2017/09/28/c2df2c4a-a490-11e7-ade1-76d061d56efa_story.html?utm_term=.168254c01c69
https://www.washingtonpost.com/lifestyle/style/email-hoax-comes-back-to-haunt-jared-kushners-attorney/2017/09/28/c2df2c4a-a490-11e7-ade1-76d061d56efa_story.html?utm_term=.168254c01c69
https://www.washingtonpost.com/lifestyle/style/email-hoax-comes-back-to-haunt-jared-kushners-attorney/2017/09/28/c2df2c4a-a490-11e7-ade1-76d061d56efa_story.html?utm_term=.168254c01c69
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Text and Instant Messaging Technology is continuing to evolve at a rapid rate. It’s quite likely 
that a presentation on text messaging for lawyers at ABA TECHSHOW 2023 might cover 
significantly different issues and challenges that we are not yet able to conceive.  

But OTOH maybe texting has already fully evolved. IDK. So we will TTYL. TYVM for your 
attention. EOM.  
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APPENDIX 1 

SEND TEXT MESSAGES TO YOUR CLIENTS WITHOUT USING YOUR CELL PHONE  

March 10, 2017 

by Hong Dao 

Have you ever wanted to text an appointment reminder or a quick message to your clients 
without having to use your cell phone? Many clients are faster at reading and responding to 
their text messages than to their emails. There is an easy and free way to do this. It’s called 
Email-to-SMS Gateway. You just use your email program on your computer to send a short text 
message to your clients. No need to use a third-party service that you don’t know and trust. No 
need to install an application.  

WHAT IS SMS  GATEWAY? 

 An SMS gateway allows your computer to send Short Message Service (SMS), which is generally 
known as a “text message,” to a cell phone. However, the text message cannot be more than 
160 characters and cannot include media. 

If you want to send a longer text message with an image, video or audio, you’d need to use the 
MMS (Multimedia Messaging Service) gateway. MMS is a type of messaging that has no 
character limit and allows media files. Most cell phones support both SMS and MMS. But keep 
in mind that if your client's phone plan doesn't have MMS, he or she won't receive the 
message. 

The SMS gateway texting method requires you to know three things: 

1. Your client’s cell phone number. 

2. The name of the client’s phone carrier. You can look up the carrier at this website. 

3. The SMS gateway address that corresponds with the carrier. The gateway addresses for 
major U.S. phone service providers are listed below for your convenience: 

 

U.S. Carriers SMS Gateway (text only) MMS Gateway (text and media) 

AT&T @txt.att.net @mms.att.net 

Boost Mobile @sms.myboostmobile.com @myboostmobile.com 

Sprint @messaging.sprintpcs.com @pm.sprint.com  

https://www.carrierlookup.com/
https://www.carrierlookup.com/
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T-Mobile @tmomail.net 
(Include “1” before the phone 
number) 

@tmomail.net 
(Include “1” before the phone 
number) 

U.S. Cellular @email.uscc.net @mms.uscc.net 

Verizon @vtext.com @vzwpix.com 

Virgin Mobile @vmobl.com @vmpix.com 

 

Follow these steps to send text messages from your email program: 

1. Compose a new email. 

2. In the “To” field, insert the client’s 10-digit phone number followed by the appropriate 
@gateway address. Do not include hyphens or dashes in the phone number. 

For example, if your client’s phone number is 503-123-4567 and the carrier is AT&T, this is the 
SMS gateway address: 5031234567@txt.att.net. 

If the carrier is T-Mobile, make sure you include the number “1” before the 10-digit phone 
number. 

3. Write your message. Keep the message to fewer than 160 characters. If you need to 
write a longer message or want to include media, use the MMS gateway address or 
regular email.  

4. Hit “Send.” 

Your client will receive your email in the form of a text message on his or her cell phone. If the 
client responds to your text, the message will be sent to your email inbox. 

There are other options to send text messages from your computer, including using Google 
Voice and third-party online services. But SMS gateway is simple, reliable and free. You can test 
it right now by sending a text from your email to your cell phone. 

The above blog post (Appendix 1) is from the PLF’s blog, inPractice, Copyright by the PLF and is 
reprinted here with permission of the PLF and the author Hong Dao. 

© 2017 Oregon State Bar Professional Liability Fund.  

mailto:5031234567@txt.att.net
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solo to mid-sized law firms operate. From building legal technology products for lawyers, 
such as case management and payment processing software to serving as a practice 
management advisor and technology trainer for the Chicago Bar Association. 

Don’t be surprised if you run into one of Chelsey’s various online courses, or at one of the 
local Tulsa Legal Hackers meetups. She’ll travel far and wide to fulfill her mission to help 
law firm entrepreneurs build better businesses so they can improve the quality of their life 
at home. 

www.lextechreview.com | @ChelseyLambert | facebook.com/lextechreview 

http://www.lextechreview.com/
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technology, ethics and legal business operations and has been inducted as a Fellow of 
the College of Law Practice Management. His Twitter account is @JimCalloway and his 
blog is at www.lawpracticetipsblog.com.  

http://legaltalknetwork.com/podcasts/digital-edge/
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CANNABIS LAWS IN OKLAHOMA1 
By: Miles Pringle 

On June 26, 2018, Oklahomans passed State Question 788 making Oklahoma the 30th 
states to approve medical marijuana. As you are likely aware, the possession, use, and 
distribution of marijuana of any kind, medical or otherwise, remains a felony under 
federal law. This purpose of this presentation is to educate on the legal framework of 
medical marijuana in Oklahoma.  

Background 

Cannabis, or cannabis sativa, is an annual flowering plant grown around the world. It is 
difficult to ascertain its exact origins, but “[e]vidence suggesting its use more than 5,000 
years ago in what is now Romania has been described extensively.”2 In the United States, 
cannabis was cultivated by European colonists soon after settlement. More commonly 
referred to as hemp, colonists used the plant to produce rope, sails, and clothing. The 
Colonies considered its cultivation vital. For example, in 1619 the Virginia Assembly 
passed legislation requiring every farmer to grow hemp.  

American cultivation of hemp for industrial purposes continued until after the Civil War, 
when it was eventually replaced by other products. Cannabis, however, became a 
popular ingredient in medicinal products in the late 19th Century. Coinciding with this 
development was the industrial revolution, which changed how many foods and drugs 
were produced. Some foods and drugs were unsafe for human consumption. In response, 
there was strong public concern regarding the manufacturing and labeling process 
(exemplified by Upton Sinclair’s The Jungle).  Efforts to improve these products lead to 
the passage of the Pure Food and Drug Act of 1906, one of the United States’ first 
consumer protection laws.  

Signed by Teddy Roosevelt, the Act assigned enforcement to the Bureau of Chemistry 
(within the Department of Agriculture). Eventually this entity became the Food and Drug 
Administration (FDA). More importantly for our purposes, the Act required drug 
manufactures to label products containing “addictive” and/or “dangerous” ingredients. 
Cannabis was identified as such an ingredient, along with alcohol, morphine, and opium.  

In 1934 the National Conference of Commissioners on Uniform State Laws finalized the 
Uniform State Narcotic Drug Act. Initially it failed to be enacted by the states. Harry J. 
Anslinger, then Commissioner of the Federal Bureau of Narcotics, took up a nationwide 

                                                           
1 These materials are for educational purposes only and are not intended to be used as legal advice. Any opinions 
contained herein are only those of the author and not of the Oklahoma Bar Association or The Bankers Bank. 
2 Bridgeman MB, Abazia DT. Medicinal Cannabis: History, Pharmacology, And Implications for the Acute Care Setting. 
P T. 2017 Mar;42(3):180-188. PubMed PMID: 28250701; PubMed Central PMCID: PMC5312634 (available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5312634/).  

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5312634/
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promotional campaign during which he stated that marijuana causes temporary insanity. 
The campaign moved all states to enact the bill. Cannabis was eventually criminalized 
federally in 1937 via the Marihuana Tax Act.  

In 1970, Congress passed the Controlled Substances Act (21 U.S.C. §§ 801 et seq.). It 
created five schedules of controlled substances. Tetrahydrocannabinols, the principal 
psychoactive element of cannabis, was and continues to be identified as a Schedule I 
substance. Schedule I substances are defined as those that have: i) a high potential for 
abuse; ii) no currently accepted medical use in treatment in the United States; and iii) a 
lack of accepted safety for use of the drug or other substance under medical supervision. 

Current Federal Policy 

Since 1970, the Untied States has seen a shift in public attitudes toward cannabis. 
According to a 2017 Gallop Poll, 64% of Americans support the legalization of 
Marijuana.3 States have begun taking steps to address this change. In 1996, California 
passed Proposition 215 legalizing the use of medical marijuana. In 2009, in response to 
several other states passing laws legalizing the use of medical marijuana, the Department 
of Justice (“DOJ”) issued a memorandum authored by David Ogden instructing DOJ to 
comply with state laws in certain circumstances. In 2012, Colorado and Washington 
legalized the use of recreational marijuana, which was followed in 2013 by a new DOJ 
memorandum authored by James Cole instructing DOJ to comply with these laws as well.  

In January 2018, then Attorney General Jeff Sessions revoked the Cole and Ogden 
memorandums. Nevertheless, since 2014 Congress has been attaching the Rohrabacher–
Farr Amendment to funding bills preventing DOJ from using funds to prevent certain 
“States from implementing their own State laws that authorize the use, distribution, 
possession, or cultivation of medical marijuana”. (emphasis added). The Amendment 
temporarily expired in December during the government shutdown, but was renewed 
through September 30, 2019 via the Consolidated Appropriations Act, 2019.4  

 

                                                           
3 See McCarthy, Justin, “Record-High Support for Legalizing Marijuana Use in U.S.”, Gallup, published October 25, 
2017 (available at https://news.gallup.com/poll/221018/record-high-support-legalizing-marijuana.aspxb).   
4 Public Law 116-6, § 537: None of the funds made available under this Act to the Department of Justice may be 
used, with respect to any of the States of Alabama, Alaska, Arizona, Arkansas, California, Colorado, Connecticut, 
Delaware, Florida, Georgia, Hawaii, Illinois, Indiana, Iowa, Kentucky, Louisiana, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Mississippi, Missouri, Montana, Nevada, New Hampshire, New Jersey, New Mexico, New York, 
North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee, 
Texas, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin, and Wyoming, or with respect to the District 
of Columbia, the Commonwealth of the Northern Mariana Islands, Guam, or Puerto Rico, to prevent any of them 
from implementing their own laws that authorize the use, distribution, possession, or cultivation of medical 
marijuana. (emphasis added). 

https://news.gallup.com/poll/221018/record-high-support-legalizing-marijuana.aspxb
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Oklahoma Medical Marijuana 

State Question 788 passed a very loose medical marijuana regime. There are no qualifying 
conditions, no cap on licensing or plant growth, and individuals in possession of 
marijuana without a license are only subject to a fine if he/she can state a medical 
purpose. The Oklahoma Department of Health initially drafted very strict regulations. 
For example, the initial rules prohibited smokable marijuana, required a pharmacist, and 
limited the amount of THC. The Oklahoma Attorney General issued a letter concluding 
that “the Board acted outside of its statutory authority in promulgating several rules.” 
The Department of Health then issued new rules with fewer restrictions, and the 
Oklahoma Medical Marijuana Authority (“OMMA”) was created to administer the new 
laws. 

State Question 788, codified at 63 O.S. §§ 420 et seq., creates a licensing system for medical 
marijuana. Licenses include: i) a user License for people to possess and consume 
marijuana which must be a signed by a board certified physician; ii) a caregivers license 
to bring marijuana to homebound medical license holders; iii) a dispensary license; iv) a 
marijuana processing license (to distill or process plants into concentrates, edibles, and 
other forms for consumption); v) a transportation license; vi) a research license; and, vii) 
a temporary license for visitors.  

In this past session, the Legislature passed HB 2612, also known as the Medical Marijuana 
Unity Bill. This bill fills out more of the framework for the medical marijuana industry. 
For example, it defines physicians able to sign marijuana licenses as those licensed by the 
State Board of Medical Licensures and Supervision or the State Board of Osteopathic. HB 
2612 also grants the OMMA authority to investigate and enforce medical marijuana laws. 
To do that OMMA has the authority to: issue subpoenas; apply for injunctive relief; 
collect fees; revoke, suspend or deny of an application for license or final authorization; 
issue monetary fines; and, take other action deemed appropriate by OMMA.  

Regarding employment, unless otherwise required by federal law, no employer may:  1) 
refuse to hire, discipline, discharge or otherwise penalize an applicant or employee solely 
on the basis of such applicant’s or employee’s status as a medical marijuana licensee; and 
2) refuse to hire, discipline, discharge or otherwise penalize an applicant or employee 
solely on the basis of a positive test for marijuana components or metabolites (unless the 
licensee possesses, consumes or is under the influence of medical marijuana or medical 
marijuana product while at the place of employment or during the fulfillment of 
employment obligations, or the position is one involving safety-sensitive job duties). 
While there are protections, the Act does not require an employer to permit or 
accommodate the use of medical marijuana on the property or premises of any place of 
employment or during hours of employment; provide worker’s compensation benefits to 
reimburse a person for costs associated with the use of medical marijuana; or prevent an 
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employer from having written policies regarding drug testing and impairment in 
accordance with the Oklahoma Standards for Workplace Drug and Alcohol Testing Act. 

It appears that medical marijuana products are popular in Oklahoma. May sales topped 
$23 million.5 “To date, medical marijuana sales have generated nearly $10.7 million for 
state coffers.”6 According to OMMA, it has licensed more than 80,000 patients and is on 
track to pass 150,000 in the first year  (avg. 5,000/week).7 That would mean 
approximately 3.8% of the population of Oklahoma has a license for medical marijuana.  

Issues to Consider 

The fact that marijuana continues to be illegal federally means that licensees and 
operators are at risk of federal prosecution. Unless it is renewed again, the Rohrabacher–
Farr Amendment expires in September. With the revocation of previous DOJ 
memoranda, it appears that each U.S. Attorney will have discretion on whether or not to 
bring charges for violating the Controlled Substances Act.  

Additionally, banks and other financial institutions are reluctant to serve marijuana 
related accounts. In addition to potential exposure under the Controlled Substances Act, 
financial institutions are subject to the Bank Secrecy Act and the USA Patriot Act, which 
require them to implement certain programs and report suspicious activities. 
Additionally, financial institutions are required to submit currency transaction reports 
for cash transactions over $10,000. It is important for practitioners to be aware that some 
of these provisions extend beyond traditional banks and cover entities such as insurance 
companies, pawnbrokers, travel agencies, and persons involved in real estate closings. 

Lawyers should also be aware that Rule 1.2 of the Rules for Professional Conduct states 
that “[a] lawyer shall not counsel a client to engage, or assist a client, in conduct that the 
lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences 
of any proposed course of conduct with a client and may counsel or assist a client to make 
a good faith effort to determine the validity, scope, meaning or application of the law.” 
Some representations of clients engaging in the medical marijuana industry my violate 
this provision. Several states have addressed this by issuing advisory opinions or 
modifying Rule 1.2. Oklahoma has yet to undertake any such action.   

 

                                                           
5 Associated Press, “Medical marijuana sales soaring in Oklahoma, top $23M in May”, published June 8, 2019 
(available at https://kfor.com/2019/06/08/medical-marijuana-sales-soaring-in-oklahoma-top-23m-in-may/).  
6 Id.  
7 Vincent, Samantha, “Authority estimated licensing 80,000 patients in year one. It's on track for 150,000”, Tulsa 
World, published April 13, 2019 (available at https://www.tulsaworld.com/news/local/marijuana/oklahoma-
medical-marijuana-authority-estimated-licensing-patients-in-year-one/article_9cb5858e-1fc3-59b2-a188-
112329e682f4.html).  

https://kfor.com/2019/06/08/medical-marijuana-sales-soaring-in-oklahoma-top-23m-in-may/
https://www.tulsaworld.com/news/local/marijuana/oklahoma-medical-marijuana-authority-estimated-licensing-patients-in-year-one/article_9cb5858e-1fc3-59b2-a188-112329e682f4.html
https://www.tulsaworld.com/news/local/marijuana/oklahoma-medical-marijuana-authority-estimated-licensing-patients-in-year-one/article_9cb5858e-1fc3-59b2-a188-112329e682f4.html
https://www.tulsaworld.com/news/local/marijuana/oklahoma-medical-marijuana-authority-estimated-licensing-patients-in-year-one/article_9cb5858e-1fc3-59b2-a188-112329e682f4.html
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Conclusion 

When signing the Medical Marijuana Unity Bill governor Stitt stated that, “[t]his is a work 
in progress… I’m sure we will learn more and learn how to regulate this as the years go 
by.” While true, practitioners should be aware of and advise clients of the ongoing risk 
of federal prosecution and potential conflicts with other federal laws.  







































































































































































































































































































































































Miles Pringle 

Miles Pringle is a native Oklahoman and 3rd generation attorney. He currently serves as 

In-House Counsel for The Bankers Bank in Oklahoma City. Prior to that Miles was a 

partner in the firm Pringle & Pringle where the majority of his clients were financial 

institutions which he counseled on regulatory compliance issues, mergers and 

acquisitions, and vendor contracting. 

Miles obtained his undergraduate degree from the University of Kansas, and his J.D. from 

the University of Missouri – Kansas City. Miles was a member of the National Moot Court 

Team and was awarded the Best Brief for the Petitioner at the regional competition. He 

is licensed to practice law in Oklahoma, Missouri, and Texas. 

Miles currently serves on the Board of Governors for the Oklahoma Bar Association, Chair 

of the Financial Institution and Commercial Law Section, and Vice-Chair of the Legislative 

Monitoring Committee. He has presented at multiple OBA events and had two articles 

published in the Oklahoma Bar Journal (“Joint Account Basics” and “Citizenship and 

Jurisdiction of Federally Chartered Companies”). Miles also serves on the Briefcase 

Committee of the Oklahoma County Bar 
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