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FromMm THE PRESIDENT

20 Years Later: Time for an

OBA Dues Increase

By Miles Pringle

N MY JANUARY ARTICLE, I laid out three main

goals for the year. One of them was to evaluate the
financial future of the Oklahoma Bar Association and
the appropriateness of a dues increase. The House of
Delegates last voted to raise dues 20 years ago, in 2004,
to the current $275 amount, which would equate to
approximately $445 in 2023 and likely more today as
inflation persists.

In 2004, the OBA dues increased by $100, from $175
to $275. That 57% increase was the first increase in 15 years.
Then-OBA President Harry Woods commented, “It is
remarkable that the association has gone as long as
it has without a dues increase.” At the time, the 57%
increase was viewed as necessary to “maintain or
modestly improve the level of programs and services.”

I think the 2004 House of Delegates would be pleased
with the results of their investment in the OBA. With

that investment, which has lasted
20 years, the OBA has been able to
advance its technology and pro-
grams that improve the adminis-
tration of justice in this state, and
the quality of services provided to

attorneys has been greatly improved.

Based on the information pro-
vided by the professionals on the
OBA staff, the Board of Governors
is making a recommendation to the
House of Delegates that the OBA
dues be raised by $125 (from $275 to
$400). This 45% increase is a lesser
percentage increase from 2004 and
below the value of $275 in 2004. The
OBA has been able to do more with
less over the past several years, but

Miles Pringle i ti .
fes TTINg'e 1S Executive the time has come when there are

vice president and general

counsel at The Bankers Bank no practical efficiencies to be gained,
in Oklahoma City. : : sl
405.848.9877 and we ]eopar§h'ze the mission of the
mpringle@tbb.bank OBA by not raising dues.
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The Board of Governors was presented
with four different dues increase scenarios:

1) $25, 2) $75, 3) $125 and 4) $175. To be blunt,
the first two scenarios were not reasonable
options. Cash flow projections for a $75
increase showed the OBA losing money (i.e.,
drawing on its strategic reserve) every year.
In the best projected year, 2025, the OBA was
predicted to lose $218,534. There is no point
in raising dues that do not put the OBA in a
financially stable position.

The board had a very robust discussion
regarding a $125 increase as opposed to a
$175 increase. A $125 increase puts the OBA in
what I would categorize as a financially stable
position through at least 2029 (barring unfore-
seen circumstances). The $175 increase would
put the OBA in a positive position through
2031 and potentially allow for investments in
big-ticket items.

The first motion for the board to vote on was
for a $175 increase, which failed by one vote.
While I personally supported a $125 increase,
there were many strong arguments that a $175
increase was the better and more prudent
option. I voted for a $125 increase because it
stabilizes the OBA's financial position with the
least amount of cost to lawyers in the medium
term. Also, if there are big-ticket items in the
next three to five years, we can discuss how to
properly fund those investments at that time.

Regardless, future Board of Governors
members will need to be very mindful of the
OBA's finances. We have more members over
the age of 80 than under the age of 30, which
will cause increased pressure on the OBA.
Additionally, while we hope that inflation
continues to be controlled, there is no doubt

(continued on page 79)
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NATURAL RESOURCES LAw

Reexamining Nesbitt: How
Horizontal Wells Have Changed
Pooling in Oklahoma Oil and

Gas Law

By Ronald Merrill Barnes, Grayson Merrill Barnes and Denver Morrissey Nicks

N 1979, THE OKLAHOMA BAR JOURNAL PUBLISHED AN ARTICLE titled “A Primer
on Forced Pooling of Oil and Gas Interests in Oklahoma,” which detailed the intricacies
and applications of the state’s forced pooling statute. Authored by Oklahoma attorney Charles
Nesbitt, the article may have had an unassuming title, but its effect was anything but modest. In
the years since it first appeared, Mr. Nesbitt’s primer on forced pooling has become extremely
influential. Decisions of the Oklahoma Corporation Commission (Corporation Commission)
on pooling matters frequently cite the piece and generally mirror Mr. Nesbitt’s positions.

Reports of administrative law
judges and referees routinely cite
Mr. Nesbitt’s article as the author-
ity for decisions on fair market
value determinations, selections
of operators and other matters
related to forced pooling. Thus,
when appellate courts cite the
Corporation Commission in their
decisions, they are very often
adopting Mr. Nesbitt’s positions
into case law. Perhaps that level of
impact was to be expected from
an article authored by a Yale-
educated lawyer who served as
the state’s attorney general before
spending seven years as a member
of the Corporation Commission,
nearly all of them as its chair.

Mr. Nesbitt defined forced
pooling thusly: “The law provides
that where there are separately
owned tracts, or undivided inter-
ests, or both, within an established
spacing unit, and the owners have
not voluntarily agreed upon joint
development, and one owner pro-
poses to drill a well on the unit,
the Corporation Commission may
‘require such owners to pool and
develop their lands in the spacing
unit as a unit.”

While that description remains
as serviceable today as ever, and
Mr. Nesbitt’s 1979 article has
remained influential, the energy
industry has changed considerably
in the 40-plus years since the article

first appeared in print. Many of
those changes have direct rami-
fications on some of Mr. Nesbitt’s
assumptions and conclusions,
particularly with respect to well
spacing, correlative rights, operator
selection and, most importantly, the
doctrine of waste. Some of these
changes relate to the development
of case law, in which questions of
law that had not been definitively
answered in 1979 are settled today,
while others reflect changes to
the standard terms now common
in pooling orders and operating
agreements reached privately
between the parties. Technological
changes since Mr. Nesbitt wrote
his seminal article — most notably

Statements or opinions expressed in the Oklahoma Bar Journal are those of the authors and do not necessarily reflect those of the Oklahoma Bar Association, its officers,

Board of Governors, Board of Editors or staff.
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the advent of horizontal drilling —
have upended some of his basic
presuppositions, which warrants
reconsideration of his core con-
clusions. This article will revisit
the landscape of forced pooling in
Oklahoma, see where Mr. Nesbitt’s
piece remains relevant and explain
where it’s in need of an update.

But first, let us consider a
question, the answer to which will
form the foundation for the rest of
this article:

WHY DOES THE CORPORATION
COMMISSION REGULATE
OIL AND GAS IN THE FIRST
PLACE?

The mayhem in the early years
of oil and gas production in
Oklahoma was aptly captured by
one historian describing the scene
after an oil field was discovered
under Oklahoma City in 1928:
“wild wells, floods of crude, and
almost uncontrollable flows of
natural gas.”

It is this state of affairs that
the Corporation Commission
was tasked with bringing under
control — massive overproduction,
barrels of wasted o0il, mere black
sludge on the ground, some untold
amount left unrecoverable beneath
the surface and natural gas escap-
ing freely into the air.

The power of the Corporation
Commission to regulate the
exploitation of subsurface oil and
gas deposits is premised upon the
United States Supreme Court’s
1877 decision in Munn v. People
of State of Illinois, in which the
court recognized the sovereign
authority of state governments to
regulate private industry within
their borders when that industry
is of a kind that affects the pub-
lic interest.> Munn & Scott had
been found liable for violating a

properly enacted statute that set
maximum rates for the storage
and transportation of grain.’ In
upholding Munn & Scott’s convic-
tion, the court held that the state of
Illinois had properly exercised its
inherent police power to regulate
the use of private property when
such use will be “of public conse-
quence, and affect the community
at large.” Chief Justice Morrison
Waite — a former corporate and
railroad lawyer® — wrote for the
court, stating, “When one devotes
his property to a use in which the
public has an interest, he, in effect,
grants to the public an interest
in that use, and must submit to
be controlled by the public for the
common good, to the extent of the
interest he has thus created.”

Importantly, Justice Waite
found support for the court’s posi-
tion in the very foundations that
underlie all human society and
governance. The social contract,
he wrote, implicitly authorizes
“the establishment of laws requir-
ing each citizen to so conduct
himself, and so use his own
property, as not unnecessarily to
injure another. This is the very
essence of government and has
found expression in the maxim
sic utere tuo ut alienum non laedas,”
the Latin maxim meaning that
one ought not use that which is
his in such a way as to harm that
which is someone else’s.” “From
this source,” writes Justice Waite,
“come the police powers.”

For the founding generation
of the early republic who laid the
foundations of our legal traditions
and political culture — most of it
imported wholesale from Britain —
the terms police and economy were
effectively interchangeable.’” As is
ever the case, we can look to the
same place the founders looked -

the authoritative English jurist

Sir William Blackstone — to better
understand the concept of the police
power and how it is meant to fit into
the greater American polity, to wit:
“By the public police and oecon-
omy I mean the due regulation and
domestic order of the kingdom:
whereby the individuals of the state,
like members of a well-governed family,
are bound to conform their general
behaviour to the rules of propriety,
good neighbourhood, and good
manners; and to be decent, indus-
trious, and inoffensive in their
respective stations.”"

Mr. Blackstone’s deployment of
the metaphor of a well-governed
family is no accident. As Mr. Blackstone
well knew," the very idea of econ-
omy comes to us from the ancient
Greeks, for whom economy meant
“government of the household for
the common good of the whole
family.”"*> Hence Mr. Blackstone’s
odd-to-modern-eyes spelling of the
word with an “0” up front: oecon-
omy, from the Greek oikos, meaning
house, and nomos, meaning law.

Thus, the government’s power
over police and economy is essen-
tially and inextricably paternalis-
tic, albeit in a rather more positive
sense of the word than that to
which the modern ear is accus-
tomed; the police power is a power
that, according to the very most
fundamental ideas that underpin
Western civilization, ought ever
to be directed toward the better-
ment of the common good, in the
same way a father looks after the
well-being of his entire family.”

The Corporation Commission
was created by Article 9 of the
Oklahoma Constitution to exer-
cise the state’s police power — the
power to regulate private industry
for the public good.

Statements or opinions expressed in the Oklahoma Bar Journal are those of the authors and do not necessarily reflect those of the Oklahoma Bar Association, its officers,
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The Oklahoma Legislature
gave teeth to this purpose in the
domain of oil and gas when, in
1915, it passed the Oil and Gas
Conservation Act, specifically
conferring upon the Corporation
Commission the power to regulate
oil and gas drilling in the state for
“the protection of the rights of all
parties entitled to share in the ben-
efits of oil and gas production.”™

To the 21st-century reader, the
Oil and Gas Conservation Act of
1915 has a rather misleading name
in that its purpose is not to conserve
resources in the sense of preventing
their exploitation but to conserve
them in the sense of ensuring
their full — i.e., not wasteful —
exploitation. The act directs the
Corporation Commission to reg-
ulate the industry so as to ensure
that oil and gas stays in the ground
until it “can be produced and
utilized without waste.””” The act is
careful to establish that, in addi-
tion to its ordinary meaning, the
word waste in the statute refers also
to “economic waste, underground

waste, surface waste, and waste inci-
dent to the production of crude oil
or petroleum in excess of transpor-
tation or marketing facilities or rea-
sonable market demands.”® Waste,
as defined by the statute, is not only
oil that may spill onto the ground
or gas that escapes into the air, it is
also underground waste, oil and gas
that could technically be extracted
but instead is left in the ground
by a producer, as well as economic
waste, hydrocarbons extracted at
too high a cost or sold at too low a
price to be financially advantageous
to mineral owners, operators and
the tax-funded state coffers.

In 1947, as part of the ongoing
effort to minimize waste and
encourage the full development
of the state’s mineral resources,
the Oklahoma Legislature passed
the forced pooling law.”” The law
provides that where there are sep-
arately owned tracts or undivided
interests within a spacing unit and
the mineral and/or leasehold own-
ers have not agreed on joint devel-
opment and one owner proposes to

drill, the Corporation Commission
can require owners to pool and
develop their interests all together,
as a unit.®®

In 1943, in the case of Hunter
Co. v. McHugh, the United States
Supreme Court upheld the con-
stitutional power of a state “to
regulate production of oil and
gas so as to prevent waste and to
secure equitable apportionment
among the landholders.””” Here, we
have an instance of an extremely
important three-letter conjunction:
and. The purpose of the power is
to prevent waste and secure bene-
tits to landholders — two separate
purposes. If the latter is a benefit to
landholders, then to whom is the
former a benefit?

The Oklahoma Supreme Court
provided a direct answer to that
question in 1957 when it held, “To
curtail over-production and waste
for the benefit and protection of the
general public, restraints had to be
placed around the individual’s
rights to develop and produce
[oil and gas].”* The curtailment

To the 21st-century reader, the Oil and Gas

Conservation Act of 1915 has a rather misleading

name in that its purpose is not to conserve

resources in the sense of preventing their

exploitation but to conserve them in the sense of

ensuring their full — i.e., not wasteful — exploitation.
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of waste in the production of
hydrocarbons, the Supreme Court
said, is a benefit conferred on the
general public of the state.”!

This position is consistent with
the purpose of the Corporation
Commission: to exercise the state’s

police power, which is to say, the
state’s power to regulate the use of
private property in the interest of
the common good. While mineral
owners and oil and gas compa-
nies have an obvious pecuniary
interest in the development of
hydrocarbons, the doctrine of
waste points to the interest that all
citizens of Oklahoma have in the
full development of the mineral
resources of the state.

Even decisions that circum-
scribe the rights and interests of
the state acknowledge the state’s
underlying interest in prevent-
ing waste for the common good,
including in instances where it has
no other claim to a right or interest,
to wit: “The state has no title to oil
and gas in place, and is without
power to appropriate the oil and

gas in and under the lands of one
owner to the use and benefit of
another owner. The only interest the
state has under its police power is to
prevent actual waste and to provide
equal privileges to every land-
owner to reduce such products to
possession and place them in the
channels of legitimate commerce.”*
The United States Supreme Court
has similarly endorsed the idea
that, where they are in conflict,
certain public interests (such as the
prevention of waste in o0il and gas
production) take precedence over
private property interests.”

The plain fact that the doc-
trine of waste exists to protect the
interests not merely of mineral
owners but of all Oklahomans was
once self-evident. The Oklahoma
Supreme Court said as much in
terms that could hardly be clearer
when it held in 1933: “Gas energy
should be preserved and properly
utilized in order to extract all of
the oil from oil-bearing sands. This
theory recognizes the interest of the
state in the proper utilization of all

its resources. After all, such theory
is particularly proper in Oklahoma,
because oil and gas constitute to a
large degree the basic wealth of the
state. This basic wealth and basis of tax-
ation and income should not be wasted.
The waste of any natural resource that
cannot be replaced should be and is
against public policy.”*

Resting, as it does, on the
police power, the mandate of the
Corporation Commission is thus to
regulate those businesses in which
the general public has an interest
in such a way as to benefit the
general public. With respect to the
Corporation Commission’s jurisdic-
tion over the oil and gas industry, that
amounts to the prevention of waste
and protection of correlative rights.>

SPACING AND
POOLING ORDERS

In some respects, little has
changed since 1979 concerning the
pooling of hydrocarbons for devel-
opment. Mr. Nesbitt wrote that in
“simplest terms, the pooling order
offers the non-consenting owner
of oil and gas rights a choice either
1) to pay his proportionate share
of the cost of the well and receive
the same share of the working
interest; or 2) to receive a bonus in
lieu of the right to participate in
the working interest of the well.”
That remains broadly true, though
these days, an irrevocable letter
of credit satisfactory to the opera-
tor securing the payment is often
included among the options, as is a
no-cash, higher royalty alternative.
Pooled mineral owners are entitled
to know how much it will cost to
participate in the well if they elect
to do so and what bonus (or other
consideration) they will receive
if they do not. Though so-called
“back-in” interest arrangements
were once an option commonly

Statements or opinions expressed in the Oklahoma Bar Journal are those of the authors and do not necessarily reflect those of the Oklahoma Bar Association, its officers,
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offered to owners, they are virtu-
ally nonexistent these days.*

Pooling orders specify the
deadlines for certain events, like
the number of days in which an
owner must elect to participate or
not, and many of these time frames
have changed since Mr. Nesbitt’s
article was published over 40 years
ago. A pooled mineral owner now
has 20 days (formerly 15) in which
to elect to participate in the well or
receive an option in lieu of partici-
pation, a participating owner now
has 25 days (previously 20 days) to
pay their portion of the well cost,
and an operator now has 35 days
(formerly 30 days) to pay the bonus
to a non-participating owner. In the
1970s, the Corporation Commission
very seldom allowed an operator to
begin drilling a well more than 120
days from the issuance of a pooling
order, but because of the technical
complexity involved, fractional
ownership and the unpredictable
availability of rigs and rig hands,
operators today are frequently
allowed up to a full year to com-
mence the initial horizontal well.
Even that deadline can be extended
for good cause, though if an exten-
sion is granted, the operator is typ-
ically required to increase the size
of the bonus by an amount propor-
tionate to the number of days the
order is extended as compared to
the total days to commence opera-
tions under the original order.
Also, no new election is authorized
under the extension.

Well into the 1980s, it was uncer-
tain whether each pooling order
covered only a single wellbore or
an entire spacing unit, regardless
of how many wells were drilled
within the unit into the pooled
common sources of supply. In
order to clarify its position on this
issue, the Corporation Commission

enacted a policy declaring each
pooling to be for a single well-
bore, not the unit. The Court of
Civil Appeal’s decision in Amoco
Production Company v. Corporation
Commission put an end to that prac-
tice, holding that a pooling must be
done by the unit, not the wellbore,
which remains the law today.*”
Because the courts have concluded
that poolings are by the unit, not
the wellbore, pooling orders subse-
quent to the Amoco decision include
language concerning elections in
subsequent wells.

During the turbulent early
years of Oklahoma’s 0il boom,
oilmen drilled wells nearly on top
of one another in a mad race to
suck as much black gold from the
ground as possible faster than the
competition. Thus, in Mr. Nesbitt’s
day, as it is today, one of the chief
ways regulators went about
preventing waste was by limiting
the number of wells allowed in
any given area. Spacing units for
oil formations less than 4,000 feet
deep were capped at 40 acres and
80 acres for formations between
4,000 and 9,990 feet deep.

Properly spacing wells is still
an important consideration, but
horizontal drilling has radically
changed the calculus by adding
to the types of reservoirs that
can be developed and increasing
the amount of reserves that can
be recovered by a single well.
Consequently, spacing units in
today’s energy environment have
dramatically increased in size — up
to 1,280 acres for horizontal wells
comprised of multiple sections.

Horizontal drilling has intro-
duced novel challenges too numer-
ous to address in full in this article,
but one challenge of particular
concern is what is known as the
“parent-child effect,” which can

have a detrimental impact on all
wells throughout an entire spacing
unit. This pernicious phenome-
non can occur when an operator
does not drill, frack and open for
production multiple horizontal
wells in a spacing unit all at once
(“batch drilling” is the industry
term for the practice of drilling
multiple wells together, and “simul-
taneous completion” is the industry
term for completing, fracking and
producing the wells at the same
time) and instead waits to assess
the productive capacity of the first
well before drilling additional wells.
When drilling horizontally in this
way, the first well can alter subsur-
face conditions — for example, by
depressurizing the area around the
“parent” well — such that the effi-
cacy of fracks on subsequent “child”
wells is reduced. The “child” wells,
in turn, sap the vitality of the preex-
isting “parent” well. The productive
capacity of all wells in a spacing
unit is thus likely to be diminished
when wells in the unit are not
drilled and fracked together so as
to maintain underground pressure
until the wells are turned on in
unison. The net result is a waste of
hydrocarbons left in the ground
that would have been recovered had
the wells been batched drilled and
simultaneously completed.”

Due to the potential harm of the
parent-child effect, merely ensur-
ing that wells are spaced a certain
distance from one another can be
an insufficient means of fulfilling
the Corporation Commission’s
all-important directive to minimize
waste. Instead, a comprehensive
development plan may be required,
wherein all the wells planned for a
spacing unit are batch drilled and
simultaneously completed, which
can affect how well cost is tabu-
lated and allocated.

Statements or opinions expressed in the Oklahoma Bar Journal are those of the authors and do not necessarily reflect those of the Oklahoma Bar Association, its officers,
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Mr. Nesbitt wrote that a pool-
ing order “specifies the individual
formations pooled and the well
cost ordinarily is calculated to the
deepest formation to be tested.””
Though that remains broadly true,
when a unit is batch drilled, calcu-
lations of well cost in the pooling
order must take into account all
of the planned wells at the outset.
On the other hand, batch drilling
generally results in significant
cost savings on the whole, an
additional consideration today’s
pooling orders must consider.

Horizontal drilling and the
creation of multiunit horizontal
wells have also changed the way
royalties are allocated. When a
multiunit horizontal well crosses a
section line, the amount of royalty
allocated to royalty owners in a
section corresponds to the propor-
tion of the completion interval — the
segment of a horizontal pipe that is
perforated to allow for the flow of
hydrocarbons — in the lateral in that
section. So, for example, if a hypo-
thetical horizontal well cuts across
two units and three-fourths of the
completed lateral portion of the
well is in one unit and one-fourth
is in the adjacent unit, royalties and
costs alike would be allocated in
equivalent proportions (75% and
25%, respectively).

Another novel issue that did
not exist before the introduction of
horizontal drilling is the practice
of drilling the downhole portion
of the well by starting outside the
unit. This presents the question
of whether or not it is necessary
to lease some part of the minerals
drilled offsite and the question of
whether information learned from
the offsite hole is the property of
the mineral owner(s) to whom
none of the well’s actual produc-
tion will be attributed. This matter

Because of the complexity involved in horizontal

drilling and, in many cases, efforts to curtail the

parent-child effect, the relative competence of

an operator is a more important consideration

today than it was in the days when wells were

only drilled vertically.

remains unresolved but is likely
to be taken up by courts in the
coming years.

Fair market value (FMV) as a
legal term has the same meaning
it did when Mr. Nesbitt defined
it as “the bonus which would be
paid for a lease between willing
contracting parties, neither under
compulsion.”* However, the advent
of multisection units has necessi-
tated changes in how FMV is calcu-
lated. For instance, the sheer size
of today’s spacing units encom-
passes more units in the calcula-
tion. Traditionally, FMV takes into
consideration the amounts paid
to mineral owners in a unit and
the surrounding units in the past
year. Larger spacing units have
a larger perimeter, which means
there are more surrounding units
to bring into the calculus. Multiunit
transactions are excluded from
the determination of FMV, as are
transactions made by third parties
for lands in the unit to be pooled
after the filing of the pooling. Any
transactions that do not qualify as
“arm’s-length transactions” under

the law likewise are not considered
when determining FMV.

The mechanics of horizontal
drilling have also led to a change
in what exactly is pooled in a pool-
ing order. In a vertical well — which
is to say all wells in Mr. Nesbitt’s
day — all the subsurface spaced
and named zones in the pooling
above the deepest point of the
well (uphole zones) are included
in the pooling, and the operator
is thus able to complete whatever
uphole portions of the well they
choose to. But horizontal wells
work differently. They are rarely,
if ever, constructed in a manner
such that it is technically feasible
to complete for production the
uphole zones from the target zone
of the lateral component of the
well. Thus, in a pooling for a hori-
zontal well, operators are only per-
mitted to pool, at most, the target
zone and the zones directly above
and below it. Unlike the opera-
tors in Mr. Nesbitt’s day, today’s
operators do not get to hold all the
uphole zones in a well. Because a
pooling order for a horizontal well
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does not automatically include
every zone spaced between the
surface and the target zone, when
a unit has prior production, par-
ties being pooled have the option
of electing in or out of pooled
zones. For example, if zones one
and two are pooled, parties have
the option of electing to partici-
pate in zone two (the deeper zone)
while electing out of zone one, or
they can elect out of both zones.
A party is only entitled to receive
the portion of the FMV allocated
to zones they elect out of. So, in
the above scenario, if zone one is
allocated 40% of the bonus and
zone two is allocated 60% of the
bonus, the party electing out of
zone one and participating in
zone two would receive 40%

of the FMV bonus.

Because of the size of today’s
spacing units and the fact that
pooling is done by the unit rather
than the wellbore, more often than
not, operators know before they
ever start drilling in a unit that it
will require multiple wells to fully
develop the unit. Operators may
reduce the bonus associated with
subsequent wells, as each well
reduces the remaining reserves
available to wells that follow. Only
a party that participated in the ini-
tial well has the right to elect dif-
ferently in a proposed subsequent
well. Additionally, only an owner
who continues to elect and prop-
erly participate in a subsequent
well maintains the right under a
pooling order to elect differently
in future wells. Once a party elects
out of a subsequent well, that
party is out of that well and any
subsequent wells that may follow,
but they remain in any well they
properly elected to participate in,
assuming they also properly paid
their share of costs.

DESIGNATING THE OPERATOR

One aspect of Mr. Nesbitt’s
article that is ripe for wholesale
reappraisal, in light of the mon-
umental changes in the way the
industry drills for hydrocarbons, is
the designation of the operator of
a spacing unit subject to a pooling
order. In Mr. Nesbitt’s time, as
he put it, “[a]ll other things being
equal, the owner of the largest
share of the working interest has
the best claim to operations.”*
Other factors to consider, Mr. Nesbitt
added, include the extent of an
operator’s activity in the area, the
availability of personnel and
facilities, cost comparisons “and,
rarely, the relative experience and
competence of the contenders for
operating rights.”*

Due to the innovation of hor-
izontal drilling — with its added
complexity and the potential of
triggering the parent-child effect —
this is no longer necessarily true.
While the relative size of a pro-
posed operator’s ownership stake
in the working interest is still an
important consideration, all other
things are rarely equal.

Because of the complexity
involved in horizontal drilling
and, in many cases, efforts to
curtail the parent-child effect, the
relative competence of an operator
is a more important consideration
today than it was in the days when
wells were only drilled vertically.
Furthermore, taking waste into
account, it works differently today
than it once did.

In Mr. Nesbitt’s list of factors
to consider when designating an
operator, the primacy of waste as a
consideration was merely implied.
In 1979, it could be presumed that
the operator with the greatest
working interest ownership (i.e.,
the greatest investment in the

outcome), the most wells in the
vicinity, the highest availability

of personnel, etc. would operate
the well most effectively and
efficiently — which is to say, with
the least amount of waste. Today,
however, because of horizontal
drilling, the parent-child effect
and other potential problems, an
operator often must devise a plan
that accounts for waste from the
very beginning and make highly
consequential decisions that weigh
the cost of extracting reachable
hydrocarbons against the value
of doing so in light of the opera-
tor’s unique financial situation.
One operator may assess that the
return on investment of extracting
a certain amount of recoverable

oil and gas, though still profitable,
would not be profitable enough and
choose to leave it in the ground,
whereas for another operator,
extracting that extra amount
might be a worthwhile investment.
Here, waste becomes a consider-
ation unto itself in a way it was not
before. Mr. Nesbitt’s other factors
should still be taken into account
when designating an operator,

but because the Corporation
Commission’s reason for being —
as it relates to hydrocarbons —is to
minimize waste for the benefit of
all Oklahomans, the proposal that
will result in the least amount of
waste naturally ought to receive
preferential consideration.

The role of private agreements
in selecting the operator following
a pooling is another subject ripe
for appellate review. At the outset
of a pooling, it is the Corporation
Commission’s responsibility to
select an operator based on the
various considerations detailed
above. But it has long been indus-
try practice that a pooling order
is a bare-bones document, lacking
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many terms that may be included
in a more detailed private agree-
ment executed after the pooling
order is in place, such as, for
instance, terms that govern suc-
cession of operator. As Mr. Nesbitt
wrote, “Such an operating agree-
ment will effectively supersede
the pooling order, especially as
to its many detailed provisions
which are not detailed in a pool-
ing order.”* As stated previously,
private agreements are contracts
that implicate the private rights
and obligations of parties to the
agreement, and the power to adju-
dicate matters related to private
agreements properly belongs to
the district courts, as expressed
by the Oklahoma Supreme Court
in Tenneco Oil Co. v. EI Paso Nat.
Gas Co. Though this remains true,
in recent years, reports of the
Corporation Commission have at
times asserted that the power to
select an operator belongs solely
to the Corporation Commission in
every instance, regardless of the
existence of a private agreement
that dictates the succession of
operator between the parties to the
agreement. This position would
seem to contravene Mr. Nesbitt’s
assertion — as true today as it was
when he made it in 1979 — that pri-
vate operating agreements super-
sede the pooling order with respect
to terms not addressed in the order,
as well as exceed the Corporation
Commission’s jurisdictional man-
date to decide matters involving
public, not private, rights.

JURISDICTION

Identifying the precise
boundaries of the Corporation
Commission’s jurisdiction is a
persistent and recurring point of
controversy, and for good reason.
Determining whether the power to

decide an issue properly belongs to
the district courts, tribunals of gen-
eral jurisdiction that exist to resolve
controversy, or the Corporation
Commission, an administrative
body with quasi-judicial authority
of limited jurisdiction that exists
to exercise the state’s police power,
can have a significant influence on
the outcome of a dispute.*

Mr. Nesbitt notes that certain
legal questions around orders
and costs — namely regarding the
enforceability of the Corporation
Commission’s judgments and
whether or not they are binding on
district courts in litigation arising out
of a dispute over costs — remained,
at the time, unsettled. Oklahoma’s
appellate courts have since issued
decisions to offer some clarity
around these and other issues.

In Gulfstream Petroleum Corp. v.
Layden, the Oklahoma Supreme
Court stated with refreshing finality
that the Corporation Commission’s
decisions regarding costs are indeed
binding on district courts, hold-
ing that, except with respect to
inquiries into the Corporation
Commission’s jurisdiction,
“[glenerally, the district courts
of this state lack the jurisdiction
to even inquire into the validity
of [Corporation Commission]
orders.”®

This is not to say that the
district courts are powerless in
matters related to the Corporation
Commission. In Tenneco and other
cases in its lineage, the Oklahoma
Supreme Court delineated the
boundaries of the jurisdictional
tug-of-war between these two fonts
of judicial authority. In keeping
with the Corporation Commission’s
essential purpose as it relates to oil
and gas — that being, in simplest
terms, the protection of correlative
rights and prevention of waste —

the Corporation Commission
holds sway when public rights
are at issue, such as in questions
regarding spacing orders, pooling
orders and other “enactments for
the conservation of oil and gas.”*
Furthermore, “the power to clarify
or interpret any Commission
order” in its aspects that implicate
public rights rests squarely with
the Commission.” Meanwhile,
private rights, including — in at
least some respects — interpreting
Corporation Commission orders,
are the province of the district
courts, to wit: “Respective rights
and obligations of parties are to be
determined by the district court.”®
In Toklan Oil & Gas Corp. v.
Citizen Energy 111, LLC, one party
accused the other of transferring
ownership of a sizable overriding
royalty interest to a third party
with the purported intention of
so burdening the leasehold as to
make developing it financially
nonviable for the other party.
Without addressing the ultimate
issue of whether or not the party
was hindering development (i.e.,
causing waste) by transferring
ownership of an override for a
dubious purpose, the Oklahoma
Court of Civil Appeals held that
“the Commission does not have
jurisdiction to alter the ownership
of royalty or to shift royalty away
from the party taking the work-
ing interest pursuant to a pooling
order.”* Were the Corporation
Commission to do so, it would be
adjudicating matters of contract,
which is to say matters of private
rights, which would exceed the
bounds of its limited jurisdiction.

NOTICE

One significant and conspic-
uous change in the law since
Mr. Nesbitt’s article was published
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has to do with notice requirements.
Mr. Nesbitt wrote in 1979 that
“[n]either law nor policy requires
prior contact to other lease owners”
before initiating a pooling proceed-
ing.* Today, 52 O.S. §87.1(e) requires
that an applicant first make a bona
fide effort to reach an agreement
with lease owners and explicitly
requires that notice be attempted
by mail with return receipt
requested as well as published in
a newspaper of general circulation
in Oklahoma County and in some
newspaper, at least 15 days prior
to the date of the hearing, in the
county (or in each county if there is
more than one) in which the lands
embraced within the spacing unit
are situated. Furthermore, efforts
to give notice to landowners must
be more than merely perfunctory.
In Harry R. Carlile Tr. v. Cotton
Petroleum Corp., a case involving
notice requirements in a spacing
proceeding before the Corporation
Commission, the Oklahoma
Supreme Court held that notice
by publication in a periodical

was inadequate in that instance.*
Today, it may be inadequate for any
purpose, at least in the absence of

more robust attempts to contact a
landowner. In 2020, the Oklahoma
Supreme Court held in Purcell v.
Parker that when “affected land-
owners are known, or reasonably
discoverable, notice provided by
publication results in an uncon-
stitutional exercise of jurisdiction
and a denial of due process.”**
What precisely happens once
notice has been given — or is
supposed to happen, particularly
with respect to the offer of a private
agreement versus forced pooling —
has become a tricky question of late,
and an apparent conflict between
law and custom suggests that
the matter may require judicial
attention in the coming years.
However, the law appears on its face
to require that operators make a
good faith attempt to reach a private
accord with mineral owners before
subjecting them to forced pooling.
Since the early 2000s, operators have
tended to make less than vigorous
efforts to reach such agreements
before resorting to pooling, and the
joint operating agreement (JOA)
of old is rarely seen today. Instead,
operators often send owners a
bare-bones well proposal with

terms identical to those in the forced
pooling, in effect offering mineral
owners the option of being pooled
by election or pooled by force, a
distinction without a difference

if ever there was one. Appellate
courts have yet to weigh in on

the validity of the practice.

COMMISSION PROCEDURE

The procedure followed during
proceedings at the Commission
is, in broad strokes, largely the
same as it was in Mr. Nesbitt’s day,
but there have been significant
changes as well.

As in Mr. Nesbitt’s day, the
majority of conservation appli-
cations are still uncontested, and
procedure, as it regards uncontested
applications, is little changed —
uncontested cases are heard the
day the notice sets them for hear-
ing. Contested cases, on the other
hand, are another matter.

Today, contested cases are
heard Wednesday through
Friday on a docket dedicated
solely to protests — an innova-
tion that allows more time for
the responding party to prepare
for a protested proceeding. Prior
to the hearing, a pre-hearing
conference agreement is filed
setting out the issues, stipulations,
timeline for exhibit exchanges
and witness lists. In many cases,
once an application has been
heard as a protest, the prevailing
party prepares the initial draft of
the report and submits it to the
administrative law judge (ALJ, a
position called the trial examiner
in Mr. Nesbitt’s day), who reviews
the report, makes changes as they
may deem appropriate and then
files it. A nonprevailing party can
still take exception to the report,
in which instance the commission-
ers usually remand the case to an
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Thanks to the companies and individuals

who spend hundreds of millions of dollars

drilling horizontal wells within our state and

groundbreaking advancements in drilling

technology in recent years, we have seen

a wonderful resurgence of productivity in

Oklahoma’s hydrocarbon deposits.

appellate referee. If the nonpre-
vailing party is unsuccessful at
that stage, they can again request
that the Corporation Commission
take up their appeal for an en banc
hearing, though the commission-
ers rarely grant such requests.
Unlike the ALJs and referees,
when the commissioners do take
up an appeal, they can make a
decision without hearing new
arguments from either side.

CONCLUSION

The Oklahoma Corporation
Commission has an enormous job
with great responsibility. Those
who come to the Corporation
Commission to do their business
have invested millions of dollars
in oil and gas exploration, and the
success or failure of their invest-
ment depends, in part, on deci-
sions made by the Corporation
Commission on a daily basis. The
Corporation Commission helps
generate millions of dollars of reve-
nue for owners of oil and gas rights

and millions more in taxes that
fund Oklahoma'’s state coffers. The
Oklahoma Policy Institute reported
in August of this year that, from
May 2022 to May 2023 alone, taxes
collected from oil and gas produc-
tion totaled $1.91 billion, provid-
ing a vital source of funding for
schools and state and local govern-
ment alike. One percent of all gross
production taxes is returned to the
counties and schools where the
wells are located, and the remain-
ing revenue goes to the state.** The
Corporation Commission is tasked
with making decisions that encour-
age oil and gas development, all
the while endeavoring to prevent
waste and ensure that this precious
nonrenewable resource is used
for the benefit of all Oklahomans
today and in the future.

The other most basic charge
to the Corporation Commission
is to ensure that all owners get
their fair share of proceeds from
the production of hydrocarbons
produced from minerals owned

by leasehold owners as well as
mineral owners. The Corporation
Commission works tirelessly to
protect the correlative rights of
all owners whose minerals are
affected by drilling operations.

Thanks to the companies and
individuals who spend hundreds
of millions of dollars drilling hor-
izontal wells within our state and
groundbreaking advancements
in drilling technology in recent
years, we have seen a wonderful
resurgence of productivity in
Oklahoma’s hydrocarbon depos-
its. Thanks to the Corporation
Commission — including commis-
sioners, technical experts, lawyers,
administrative courts and staff —
that resurgence of productivity is
responsibly managed to prevent
waste of hydrocarbons and ensure
they are efficiently exploited. Our
state continues to be a national
leader in both endeavors. With the
incredible innovations made over
the past 50 years and new inno-
vations sure to be just over the
horizon, Oklahoma will remain
a leader in bringing dependable
energy to the citizens of our state
and beyond. We have come a long
way since the Oklahoma conser-
vation statutes were first codified,
and we expect there remains
a long and bright future for
Oklahoma’s oil and gas industry
for many years to come.

It is hard to believe how far the
oil and gas industry, in partnership
with the Oklahoma Corporation
Commission, has come since
Mr. Nesbitt’s article was published
in 1979. In his recent book, Game
Changer, founder of Continental
Resources and pioneering innova-
tor in horizontal drilling Harold
Hamm aptly summed up the
significance of the horizontal drill-
ing revolution and its effect on all
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our lives: “The horizontal drilling
phenomenon has been referred to
as a miracle, and it will go down
in history as one of the top 10
technological achievements of the
20th century. Horizontal Drilling
transformed everything connected
to energy.”
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NATURAL RESOURCES LAw

Tribal Regulation of the

Environment and Natural
Resources Under Federal
Environmental Laws

By Conor P. Cleary

OVERNMENTAL REGULATION OF THE ENVIRONMENT and natural resources

traditionally has been described as one of “cooperative federalism.”* The federal gov-
ernment is the default administrator of federal environmental statutes like the Clean Air
Act or Clean Water Act. But these statutes, and others like them, authorize states to step
into the shoes of the federal regulatory agencies and assume responsibility for administer-
ing environmental laws. The federal government maintains a supervisory role to ensure
the state meets the minimum standards of the federal environmental laws, but otherwise,
the state is the primary regulatory sovereign. In this way, the federal and state governments
work cooperatively to achieve the goals of federal environmental statutes.

This model of federal-state
cooperation, however, can obscure
the role of a third sovereign with
the power to regulate the environ-
ment and natural resources — tribal
governments. As this article will
explain, most federal environmen-
tal laws now contain provisions
treating Indian tribes as states
and authorizing tribes to be the
primary regulators of the environ-
ment and natural resources within
a tribe’s Indian Country. And even
where an environmental law does
not treat a tribe as a state or is
ambiguous about its application,

tribes still have inherent authority
to regulate some uses of natural
resources in areas within their
jurisdiction.?

THE ENVIRONMENTAL
MOVEMENT AND FEDERAL
ENVIRONMENTAL LAWS
Congress enacted most of the
major environmental laws in the
late 1960s and 1970s. Prior to that
time, environmental law was a
“highly decentralized system built
on private law principles.” “[T]he
common law was the legal system’s
primary vehicle for responding to

environmental disputes|] ... [relying]
largely on doctrines of nuisance law
to resolve these conflicts[.]™

By the early 1960s, however, an
emerging “[a]wareness that pollut-
ants do not respect state, or even
national boundaries, grew rap-
idly.”> Rachel Carson’s Silent Spring
“began to shift public discourse
about the environment ... and was
a significant driver in the 1970 for-
mation of the U.S. Environmental
Protection Agency.” In the 1970s —
known as the “environmental
decade” — Congress passed several
comprehensive federal environmental
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laws that “established the ground
rules for national environmental
protection efforts.”” For exam-
ple, the National Environmental
Policy Act (NEPA) required federal
agencies to evaluate the environ-
mental effects of their actions.® The
Endangered Species Act prohibited
actions that jeopardized threat-
ened and endangered species.’
The Clean Air Act and Clean
Water Act placed limits on air,
water and other pollutants.” And
the Resource Conservation and
Recovery Act regulated the dis-
posal of hazardous wastes.!
These statutes all have a similar
framework. They establish mini-
mum standards for the protection
of the environment. The federal

government — typically the
Environmental Protection Agency
(EPA) —is the default regulator that
administers the federal statute and
its implementing regulations. The
statutes contain an option for states
to apply for and receive approval
to develop and implement their
own environmental regulatory
programs. State programs must
meet the minimum standards set
forth in the federal statute but can
impose more stringent regulations
if desired. A state that assumes the
role of primary regulator “is said to
have achieved “primacy.”'?

The first iterations of these stat-
utes did not address their appli-
cation in Indian Country, nor did
they contain an option for tribes to

assume the role of primary regula-
tor as they did for states. This omis-
sion prompted litigants to initially
challenge the authority of the EPA
to enforce environmental statutes
in Indian Country. For example, the
Safe Drinking Water Act (SDWA),
which “establishes a regulatory
mechanism to insure the quality of
publicly supplied drinking water
[and] ... a regulatory program
designed to prevent the endanger-
ment of underground drinking
water sources|] ... did not expressly
address the questions of Indian
lands or Indian sovereignty” when
it was first enacted.” In Phillips
Petroleum Company v. United States
Environmental Protection Agency,
Phillips Petroleum argued that this
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During the 1980s, Congress amended most

of the federal environmental statutes to make

clear that they applied in Indian Country.??

omission “preclude[d] any interpre-
tation of the statute which would
allow it to apply to Indian lands[.]”*
At issue was the EPA’'s promulga-
tion of an underground injection
control (UIC) program regarding
the Osage Nation mineral estate.””
The 10th Circuit Court of Appeals
rejected this argument. It reasoned
that the SDWA applied to “per-
sons,” which the statute defined
to include Indian tribes, and
that there is a “presumption that
Congress intends a general statute
applying to all persons to include
Indians and their property inter-
ests.”’¢ It also concluded that the
purpose of the SDWA was to enact
minimum national standards for
the protection of drinking water,
and the exclusion of Indian lands
from the reach of the statute would
undermine this congressional pol-
icy.” It also afforded deference to
the EPA’s interpretation of the stat-
ute as applying to Indian lands.”®
States also argued that to the
extent the federal environmental
statutes applied in Indian Country,
states should be the primary
regulator there. The EPA, however,
interpreted the statutes to not
authorize state regulation in Indian
Country. Several federal appellate
court rulings upheld the EPA’s
interpretation. For example, in

State of Washington Dep't of Ecology v.
EPA, the EPA had “refused to
permit the State of Washington
to apply its state hazardous waste
regulations ... on ‘Indian lands”
under the Resource Conservation
and Recovery Act (RCRA).”
Although the state and legislative
history were “totally silent on the
issue of state regulatory jurisdic-
tion on the reservations,”? the
court concluded that the EPA had
reasonably interpreted the RCRA
not to authorize state jurisdiction
based on “well-settled principles of
federal Indian law” that “States are
generally precluded from exercis-
ing jurisdiction over Indians in
Indian Country unless Congress
has clearly expressed an intention
to permit it.”*'

APPLICATION OF
ENVIRONMENTAL LAWS
TO INDIAN COUNTRY
AND TREATMENT OF
TRIBES AS STATES

During the 1980s, Congress
amended most of the federal
environmental statutes to make
clear that they applied in Indian
Country.”? The amendments also
included what are known as “treat-
ment as a state” provisions (TAS)
that authorized Indian tribes to be
treated as states and gain primacy

to administer tribal environmental
programs.” The statutes define the
geographic area in which tribes
may administer the environmental
programs — typically within the
tribe’s reservation or other areas
within the tribe’s jurisdiction.*
When the environmental laws
were first amended to treat tribes
as states, there were questions
about the scope and extent of that
authority. At a minimum, tribes
could administer the environ-
mental laws to the extent of their
inherent authority as a sovereign
government. Tribes can even
administer provisions of federal
environmental laws when the law
does not expressly authorize tribal
regulation. For example, in City
of Albuquerque v. Browner, the 10th
Circuit held that a tribe had the
inherent authority to issue water
quality standards more stringent
than those provided in the Clean
Water Act despite the fact that the
TAS provision of the CWA did not
expressly include the section of the
CWA dealing with promulgation
of water quality standards.” The
court found that this did not “pre-
vent Indian tribes from exercising
their inherent sovereign power to
impose standards or limits that are
more stringent than those imposed
by the federal government.”*
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On reservations where there
are significant amounts of land
owned by non-Indians, however, a
tribe’s inherent authority is greatly
limited. Due to rulings by the U.S.
Supreme Court, tribes have been
largely divested of their inherent
authority to regulate land owned
by non-Indians and can only
regulate non-Indian land if they
meet one of two relatively narrow
exceptions. Because within many
Indian reservations today there is a
checkerboard pattern of Indian and
non-Indian ownership of individ-
ual tracts of land, a tribe’s ability to
implement a uniform environmen-
tal policy within the reservation
is frustrated by these limits on its
inherent authority. In this circum-
stance, Congress can delegate to
tribes powers above and beyond
those that tribes possess inherently,
including the authority to regulate
all land within a reservation — even
land owned by non-Indians.”

INHERENT VS. DELEGATED
AUTHORITY AND NON-
INDIAN FEE LAND

In the late 1800s and early
1900s, Congress enforced a policy
of allotment whereby it “sought to
pressure many tribes to abandon
their communal lifestyles and
parcel their lands into smaller lots
owned by individual tribe mem-
bers.”?® As a result of this policy,
“individual Tribe members were
eventually free to sell their land,””
and many “individual parcels have
passed hands to non-Indians.”*
These non-Indian-owned lands are
often referred to as “non-Indian
fee lands” or just “fee lands.” It is
not uncommon, then, for there to
be many tracts of non-Indian fee
land within the exterior boundaries
of an Indian reservation. In many
cases, the vast majority of land

within a reservation is owned in
fee by non-Indians. The reserva-
tions of the Five Tribes affirmed by
McGirt and its progeny are good
examples of this phenomenon.
After Congress amended the vari-
ous federal environmental statutes to
allow tribal primacy,” the EPA pro-
mulgated regulations interpreting
the statutes and defining the extent
of the tribes’ geographic jurisdiction.
One of the most vexing questions
the EPA encountered was whether
a statute’s authorization of tribal
regulation within a “reservation”
included all land within the reserva-
tion, including non-Indian fee land.
Initially, the EPA took a cautious
approach and generally required
tribes to demonstrate inherent
authority to regulate non-Indian
fee lands before allowing tribes to
administer federal environmen-
tal programs on all lands within
a reservation. This required the
tribe to satisfy what is known as
the Montana test. In 1981, the U.S.
Supreme Court held that an Indian
tribe presumptively lacks the
inherent power to regulate conduct
on non-Indian fee lands located
within a reservation unless it sat-
isfies one of two exceptions.® First,
tribes can regulate the conduct of
non-Indians “who enter consen-
sual relationships with the tribe or
its members, through commercial
dealing, contracts, leases, or other
arrangements.”* This is known as
the “consensual relations” excep-
tion. Second, a tribe may regulate
the conduct of non-Indians on fee
lands “when that conduct threatens
or has some direct effect on the
political integrity, the economic
security, or the health or welfare of
the tribe.”** This is often referred to
as the “direct effects” exception.
Although the EPA required
tribes to satisfy a Montana exception

before granting them authority to
regulate non-Indian fee lands, the
EPA generally concluded that the
regulation of things like air and
water pollutants satisfied the second
Montana exception since pollution
threatened the health and welfare
of the tribe.* However, requiring
tribes to demonstrate jurisdiction
by satisfying the Montana test on

a case-by-case basis was a time-
consuming and resource-intensive
process that delayed approval of
tribal regulation.*

Later, the EPA concluded that
statutes like the Clean Air Act and
Clean Water Act expressly delegated
authority to the tribes to regulate
all land within their reservations,
including non-Indian fee land, obvi-
ating the need for the tribe to satisfy
a Montana exception on a case-by-
case basis. These interpretations
were upheld by the federal courts.
For example, in Arizona Public
Service Company v. EPA, the U.S.
Court of Appeals for the District of
Columbia Circuit concluded that the
Clean Air Act constitutes an express
delegation of regulatory authority
over non-Indian fee lands within
a reservation.” The Clean Air Act
authorizes tribal regulation “within
the exterior boundaries of a reserva-
tion or other areas within the tribe’s
jurisdiction.” The EPA interpreted
“[t]he statute’s clear distinction
between areas ‘within the exterior
boundaries of the reservation” and
‘other areas within the tribe’s juris-
diction’ [as] carry[ing] with it the
implication that Congress consid-
ered the areas within the exterior
boundaries of a tribe’s reservation to
be per se within the tribe’s jurisdic-
tion.”* The court, therefore, found
that the Clean Air Act authorizes
tribal regulation of all land within
a reservation, including non-Indian
fee land.*
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CONCLUSION

Discussions of environmental
regulatory jurisdiction too often
ignore the inherent sovereignty of
Indian tribes and the role of tribes
in administering federal environ-
mental laws. When analyzing the
allocation of jurisdiction to regu-
late the environment and natural
resources in Indian Country,
elected officials, agency personnel
and attorneys would be wise to
foreground rather than footnote
questions of tribal authority.

Author’s Note: The views expressed in
this article are those of Mr. Cleary and
do not necessarily represent the views
of the Department of the Interior or
the United States government.
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NATURAL RESOURCES LAw

Prevailing Wage and
Apprenticeship Requirements

of the Inflation Reduction Act:
Compliance and Implementation

By Crystal F. Lineberry

HE RENEWABLE ENERGY SECTOR IN OKLAHOMA and the entire United States is

noticeably in a season of remarkable growth. State and federal governments continue to
pass generous amounts in tax incentive legislation to advance these opportunities, bringing
forth large-scale investments in clean power generation. Most taxpayers seeking to obtain
these substantial tax credits must adhere to strict labor standards.

Such incentives will generate
various apprenticeship opportu-
nities and well-paying jobs while
fueling a renewable energy boom
in the U.S.

THE INFLATION
REDUCTION ACT

The Inflation Reduction Act of
2022 (IRA) enacted and amended
a variety of federal clean energy
tax incentives.! For most IRA
tax credits, a five times multiplier
bonus is added to the base amount
of the tax credit and is available
for certain projects® that satisfy
certain prevailing wage and
apprenticeship (PWA) require-
ments set forth in (26 CFR part 1)
Section 45(b)(6), (7) and (8) of the
Internal Revenue Code. Taxpayers

seeking to obtain this enhanced
credit must ensure that contrac-
tors and all tiers of subcontractors
comply and maintain sufficient
records to receive the enhanced
credit, with certain limited excep-
tions. In many instances, a failure
to comply can result in a loss of
millions of dollars in tax credits
unless certain penalty and cure
provisions are timely satisfied. For
example, a PWA-compliant tax-
payer’s investment tax credit (ITC)
will qualify for a 30% enhanced
credit (6% base ITC plus the five
times PWA multiplier’), whereas a
taxpayer’s ITC will be reduced to
only the 6% base credit if the PWA
requirements are not satisfied.

IRS AND TREASURY’S
GUIDANCE

On Nov. 30, 2022, the U.S.
Department of the Treasury and
the Internal Revenue Service (IRS)
published Notice 2022-61,* pro-
viding guidance and establishing
a 60-day period for determining
the applicability of the beginning
of construction exception. Notice
2022-61 provides that taxpay-
ers seeking to obtain the PWA
enhanced credit must have begun
construction or installation of
a facility before Jan. 29, 2023, to
be considered grandfathered for
purposes of complying with the
PWA requirements. Further, on
Aug. 30, 2023, the U.S. Department
of the Treasury and the IRS
published proposed regulations®
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expanding on the prior guidance.
Until the date the final regulations
are published and “beginning
after the date that is 60 days after
August 29, 2023,” taxpayers must
follow the proposed regulations
with respect to the construction or
installation of a facility or project
in their entirety and in a consis-
tent manner.® This means the PWA
requirements within the pro-
posed regulations are currently
in effect and must be followed for
taxpayers seeking the enhanced
credit for renewable energy proj-
ects that began construction after
Jan. 29, 2023.

PREVAILING WAGE
REQUIREMENT UNDER
SECTION 45(B)(7)(A)

The prevailing wage require-
ments provide that for any qual-
ified facility, the taxpayer shall
ensure that any laborers or mechan-
ics employed by the taxpayer or
any contractor or subcontractor in
the construction of such facility
and, with respect to any taxable
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year, the alteration or repair of
such facility:

(A)(ii) ... shall be paid wages at
rates not less than the pre-
vailing rates for construction,
alteration, or repair of a simi-
lar character in the locality in
which such facility is located
as most recently determined
by the Secretary of Labor, in
accordance with subchapter IV
of chapter 31 of title 40, United
States Code.”

Section 1.45-7 of the proposed
regulations define the terms laborer
and mechanic as meaning;:

(d)(7) ... those individuals
whose duties are manual or
physical in nature (including
those individuals who use
tools or who are performing
the work of a trade). The terms
laborer and mechanic include
apprentices and helpers. The
terms do not apply to individu-
als whose duties are primarily
administrative, executive, or
clerical, rather than manual.
Persons employed in a bona
fide executive, administrative,
or professional capacity as
defined in 29 CFR part 541 are
not deemed to be laborers or
mechanics. Working foreper-
sons who devote more than

20 percent of their time during
a workweek to laborer or
mechanic duties, and who do
not meet the criteria for exemp-
tion of 29 CFR part 541, are con-
sidered laborers and mechanics
for the time spent conducting
laborer and mechanic duties.

The U.S. Department of
Labor (DOL) approved web-
site for obtaining general wage

determinations is www.sam.gov.
A taxpayer must ensure all labor-
ers and mechanics performing
“construction, alteration, or repair”
of a renewable energy project are
paid at rates not less than the most
recently DOL-published rates for
the specific geographic area, type
of construction and precise labor
classification. The applicable rates
will generally apply throughout
the duration of the construction
of the project.

Owners and developers of
renewable energy projects seek-
ing to obtain these enhanced
credits should take certain mea-
sures at the contract negotiation
stage and on a continual basis to
ensure the success of claiming the
PWA bonus credit. In general, for
prevailing wage compliance, the
applicable wage determinations
should be incorporated within
the contract that is awarded to the
contractor employing the laborers
or mechanics. Further, taxpayers
must maintain sufficient evidence
demonstrating PWA compliance.
The proposed regulations pro-
vide that contracts should include
provisions requiring contractors
to submit certified payroll records
reflecting the hours worked in
each classification, the location
and type of facility, the hourly
rates of wages paid to each laborer
and mechanic (including any cor-
rection payments made) and the
total wages paid to each worker.
Limited exceptions are afforded
in the regulations to allow for
timely corrective payments to be
made. Implementing procedures
to maintain and preserve accurate
records on a continual basis will
enable taxpayers to evidence their
compliance more efficiently with
the PWA requirements during tax
filing periods.

7

APPRENTICESHIP
REQUIREMENTS

The IRA apprenticeship
requirements include three com-
ponents: 1) labor hours, 2) appren-
ticeship ratio and 3) participation.

The Labor Hours Requirement
Under the labor hours require-
ment, the taxpayer shall ensure that:

with respect to construction of
any qualified facility, not less
than the applicable percentage of
the total labor hours of the con-
struction, alteration, or repair
work (including such work
performed by any contractor
or subcontractor) with respect
to such facility shall, subject to
[Section 45(b)(8)(B)] be per-
formed by qualified apprentices.®

The IRA defines “labor hours” as:

the total number of hours
devoted to the performance
of construction, alteration, or
repair work by any individual
employed by the taxpayer or
by any contractor or subcon-
tractor and exclude[ing] any
hours worked by foremen,
superintendents, owners, or
persons employed in a bona
fide executive, administra-
tive, or professional capacity
(within the meaning of those
terms in part 541 of title 29,
Code of Federal Regulations).’

The IRA defines “qualified
apprentices” as:

an individual who is employed
by the taxpayer or by any
contractor or subcontractor and
who is participating in a regis-
tered apprenticeship program,
as defined in section 3131(e)(3)(B).
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Section 3131(e)(3)(B) defines

a registered apprenticeship
program as an apprenticeship
program registered under the
Act of August 16, 1937 (com-
monly known as the National
Apprenticeship Act, 50 Stat. 664,
chapter 663,29 US.C. 50 et seq.).”°

The total labor hours that must
be performed by qualified appren-
tices is dependent upon when
construction of a qualified facility
has commenced. For construction
beginning before Jan. 1, 2023, the
requirement was that 10% of the
total labor hours must be per-
formed by qualified apprentices.
Construction beginning after
Dec. 31, 2022, and before Jan. 1,
2024, will be subject to a 12.5%-
hour requirement. For any qual-
ified facility that commences
construction after Dec. 31, 2023,
the labor hours requirement will
be increased to 15%."

The proposed regulations
provide that the apprentice must
be participating in a registered

apprenticeship program as evi-
denced by a written apprentice-
ship agreement. Such agreement
should set forth the terms and
conditions of the employment,
the apprentice pay rate and the
training program of the appren-
tice. Qualified apprentices may
be paid less than the prevailing
wage rates in accordance with the
registered apprenticeship pro-
gram agreement; however, if an
apprentice is working in a clas-
sification that is not prescribed

in the registered apprenticeship
program, then to satisfy the PWA
requirements, the full prevailing
wage for such laborers or mechan-
ics must be paid.”?

The Ratio Requirement
Under Section 45(b)(8)(B), the
labor hours requirement is subject

to an apprentice-to-journeyworker
ratio requirement prescribed

by the DOL or the applicable
approved state apprenticeship
agency. The DOL or state-approved
apprenticeship programs are

required to assign a numeric ratio
of apprentices to journeyworkers
in their occupational standards for
apprenticeship training. This ratio
is primarily intended to ensure
there are adequate journeyworkers
present on the jobsite to supervise
the work of apprentices.

The proposed regulations
require the ratio requirement to be
met on a daily basis. This means
the number of apprentices on any
given day is not allowed to exceed
the ratio standards. Any hours in
excess of the ratio requirement
are excluded from the total labor
hours calculation for purposes
of meeting the qualified appren-
tice’s applicable percentage.
Implementing standards to meet
the daily ratio requirement is cru-
cial for a contractor or subcontrac-
tor who is seeking to comply with
the PWA requirements.

The Participation Requirement

The participation requirement
requires that each taxpayer,
contractor or subcontractor who
employs four or more individuals
to perform construction, alteration
or repair work with respect to the
construction of a qualified facility
must employ one or more quali-
fied apprentices to perform such
work. This requirement is not a
daily requirement and will be met
as long as the taxpayer, contractor
or subcontractor employs at least
one apprentice to perform work
on a facility when four or more
employees have been hired."”

Taxpayers, contractors and
subcontractors should carefully
review their scope of work and
labor requirements for each job
to proactively plan for the hiring
of qualified apprentices. These
apprenticeship requirements are
more involved than the prevailing
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wage requirements. When appli-
cable and required, taxpayers,
owners, contractors and all tiers
of subcontractors may be required
to contact at least one DOL or
state-approved apprenticeship
program that has a presence in
the geographic area of operation
or that can be reasonably expected
to transfer apprentices to the
location of the facility and train
apprentices in the specific occu-
pation needed and has a “usual
and customary business practice’
of entering into apprenticeship
agreements with employers." The
proposed regulations specifically
require apprenticeship requests
to be in writing and include
information concerning the dates
of employment, occupation or
classification requested, location
and type of work to be performed,
number of apprentices needed,
number of hours the apprentices
will work, name and contact
information of the person submit-
ting the request and a statement
that the request for apprentices

is made with an intent to employ
apprentices in the occupation for
which they are being trained and

7

in accordance with the registered
apprenticeship program require-
ments. There are limited excep-
tions where a taxpayer will be
treated to satisfy the apprentice-
ship requirements if the taxpayer
satisfies the “Good Faith Effort
Exception” or if the taxpayer
makes certain penalty payments
to the secretary of labor for
the failure of satisfying the total
qualified apprentice labor hours
or participation requirements.”
Similar to the prevailing wage
requirements, taxpayers must
maintain sufficient records to
demonstrate compliance with
the apprenticeship requirements.
Taxpayers, owners, contractors
and all subcontractors should
implement processes to obtain
and maintain records, including,
without limitation, the regis-
tered apprenticeship program
agreements for each qualified
apprentice, the hours worked and
the rates paid to each apprentice,
written requests made to regis-
tered apprenticeship programs,
correspondence with registered
apprenticeship programs, correc-
tion or penalty payments made, if

any, and any other documentation
that may substantiate or extend a
good faith effort extension.

ADDITIONAL CLARITY
FORTHCOMING

The final rule is expected to
be published during 2024, and
industry leaders are optimistic
the final regulations will pro-
vide additional clarity relating to
satisfying the PWA requirements.
On Nov. 21, 2023, the IRS held a
public hearing where 25 industry
witnesses suggested improve-
ments to provide further clarity
for taxpayers seeking to satisfy
these requirements. Namely,
the concerns expressed centered
on recordkeeping burdens and
potential abuse with the good
faith effort exceptions.

CONCLUSION

The primary goal of the PWA
enhanced tax incentive is to
increase clean energy production
and ensure construction work-
ers on renewable energy projects
receive fair wages while stimulat-
ing local economies. Critics argue
the PWA requirements will raise

The primary goal of the PWA enhanced tax

incentive is to increase clean energy production

and ensure construction workers on renewable

energy projects receive fair wages while

stimulating local economies.

Statements or opinions expressed in the Oklahoma Bar Journal are those of the authors and do not necessarily reflect those of the Oklahoma Bar Association, its officers,

Board of Governors, Board of Editors or staff.

28 | MAY 2024

THE OKLAHOMA BAR JOURNAL



project costs by mandating pay-
ments of higher wages, onerous
apprentice training programs

and burdensome recordkeeping
requirements; however, the benefits
to the environment, the working
class and the construction industry
clearly outweigh the administrative
burdens and higher project costs.
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NATURAL RESOURCES LAw

Overcoming Oklahoma’s

Orphaned and Abandoned
Well Problem

By Niles Stuck

IL AND GAS-PRODUCING STATES, including Oklahoma, are dotted with aban-

doned wells that risk the health and safety of those who live and work near them.
Oklahoma Statutes create a regulatory framework intended to balance the interests of
oil and gas operators who manage marginal wells with the public’s interest in ensuring
those wells do not pollute the environment and are ultimately plugged. The Oklahoma
Corporation Commission (the Commission) is tasked with enforcing these 30-year-old
laws, but as we will see in the case study below, their ability to prevent the abandonment
of wells is limited by statute. While Oklahoma law has struggled to discourage operators
from abandoning wells, new and inventive efforts to plug these abandoned wells have

been promoted both in legislation and at the Commission.!

There are 16,978 wells listed on
the “Orphan Well List” available
from the Oklahoma Corporation
Commission.? These are wells that
have been managed by operators,
but those operators have either
ceased to exist or the Commission
has ordered their surety forfeited.
Oklahoma law provides:

The Corporation Commission

is hereby authorized to pro-
mulgate rules for the plugging
of all abandoned oil and gas
wells. Abandoned wells shall
be plugged under the direction
and supervision of Commission
employees as may be prescribed

by the Commission. Provided,
however, the Commission shall
not order any oil or gas well to be
plugged or closed if the well is
located on an otherwise produc-
ing oil or gas lease as defined
by the Commission, unless such
well poses an imminent threat
to the public health and safety
which shall be determined by
the Commission after conducting
a public hearing on the matter.®

Statute further requires all oper-
ators to post a $25,000 Category B
surety that is intended to ensure
funds are available to satisfy
plugging costs.* The Commission is

authorized to augment the surety
solely upon demonstrating good
cause concerning pollution or
improper plugging, following an
application initiated by the director
of the Oil and Gas Conservation
Division and subsequent to notice
and hearing.” Category B sureties
are capped at $100,000.° In the event
a well poses the risk of pollution
and the responsible operator
cannot be found or is financially
unable to pay for plugging, the
Commission may plug that well
using its plugging fund.’

As a practical matter, the
plugging liability of most opera-
tors is greater than $25,000. The
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Commission’s threat to force an
operator to remediate pollution
and plug a well or have their
surety revoked is hollow if the
operator can avoid the plugging by
agreeing to forfeit a surety that is
less than the plugging liability. It
makes economic sense to forfeit a
surety if the cost of compliance is
more expensive. The operator will
lose the ability to operate wells

in Oklahoma, but that is only an
incentive so long as the value of
the wells they own is greater than
their plugging liability. Once the
operator has been found to be out
of compliance with Commission
regulations, the Commission can
raise the operator’s surety; how-
ever, in many instances, the opera-
tor has already chosen to abandon
their wells. Once an operator puts
themselves in this position, there
is no reason for them to pay any
additional surety. While raising a
surety decreases the likelihood an
operator may plug their wells, the
Commission has few other options
to encourage responsible opera-
tion. If the Commission does not
raise the surety, an operator would
repeatedly abandon specific wells
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with a plugging liability greater
than $25,000. An increased surety
prevents a bad actor from continu-
ing to operate oil and gas wells but
also incentivizes those bad actors
to abandon wells.

ILLUSTRATION

The best way to illustrate this
regulatory scheme regarding
orphaned wells in Oklahoma is to
review an actual case. For illus-
tration purposes, we will review
SF 2023-000001, the first appli-
cation filed in 2023 in which the
Commission sought to use public
funds to plug a well filed on Jan. 4.
The well at issue was the Smith
No. 1 Well in Section 19, Township
7 North, Range 4 West, McClain
County, Oklahoma. There was
nothing unusual or special about
this well or the application to plug
it. It was chosen because it was the
tirst well the Commission sought
to plug last year.

Jones & Pellow Qil Co. drilled
the Smith well in 1965. It was
bought and sold a few times until
it was ultimately purchased by
Southcreek Petroleum Co., officing
in Blanchard in 1995. There is noth-
ing in the Commission’s records to
suggest the Smith well was a prob-
lem between 1965 and 2023, but
Southcreek operated another well,
the Peters #1-28 Well in Section 28,
Township 4 North, Range 1 West,
Garvin County, Oklahoma.

The Peters well was drilled
in 1969, but production ceased
in 2009. On Nov. 12, 2020, Robyn
Strickland, director of the Oil and
Gas Conservation Division, filed
a complaint for contempt of rules
and regulations, claiming that
Southcreek had failed to remove
materials that might constitute a fire
hazard, failed to post proper lease
signs and failed to plug the well

properly. The Commission sought
to raise or revoke Southcreek’s
surety and assess fines.

On Dec. 30, 2020, a hearing was
held before an administrative law
judge where a Commission field
inspector testified that Southcreek
had stopped mowing around the
well and had not posted proper
signs. He testified that he com-
plained to Southcreek in May 2019,
but the operator had not taken any
action. The field inspector also
testified there was a hole in the
production casing, and the well
posed a risk of water pollution.
Southcreek’s managing partner
testified they were experiencing
financial difficulties and could not
afford to maintain their wells.

Ultimately, the Commission
ordered Southcreek’s surety to
be forfeited and used to plug
the Peters well. It also required
Southcreek to post a new $100,000
surety before it could operate
any wells in Oklahoma. While
Southcreek forfeited its $25,000
surety, the field inspector testi-
fied it would cost approximately
$28,000 to plug the Peters well.

In addition to the Peters well,
Southcreek operated 29 other
wells, including the Smith well.
Southcreek did pay a $1,000 fine
but did not pay the increased
surety, and those 29 wells became
abandoned or “orphaned.” The
Peters well was plugged in 2022.

By 2023, the Smith well had
become a problem. On Jan. 4,
Director Strickland filed an
application requesting an emer-
gency order to plug it. On Jan. 13,
a field inspector testified the well
was surrounded by pollution and
threatened the surrounding cattle
and water. The well site was so
polluted the inspector could not
gain access to the wellhead to

determine pressure. The inspector
estimated the cost of plugging the
well would be $48,200. The Smith
well was plugged using state
funds pursuant to an emergency
order on July 18, 2023, but by then,
the cost of plugging had ballooned
to $70,852. The original order
increasing Southcreek’s surety
references 28 other wells in addi-
tion to the Peters and the Smith
wells, six of which remain on the
orphaned well list waiting to be
plugged at taxpayers” expense.

EFFORTS TO ADDRESS
ORPHANED OIL AND
GAS WELLS

As we have seen, the Commission
may increase surety to discourage
operators from operating wells that
risk pollution, but the Commission
is limited by statute to only address
this issue after operators fall out
of compliance. Absent a hearing
and order determining that an
operator has caused pollution or
refused to properly plug wells, the
Commission may not increase its
surety beyond $25,000.® Notably,
the Commission cannot consider
an operator’s plugging liability
when requesting an increase in
surety absent an order addressing
pollution or plugging. In other
words, an operator may acquire
an unlimited number of marginal
wells and the associated plugging
liability, and the Commission is
prohibited by statute from increas-
ing their surety until they cause
pollution or refuse to plug wells.
By the time an event occurs that
would result in increased surety,
plugging liability may very well
be greater than the maximum
$100,000 surety, and the opera-
tor is incentivized to abandon
those wells rather than pay the
increased surety, fines and cost
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of plugging. Statute does allow
the Commission to consider total
plugging liability but only upon
an application brought by an oper-
ator to reduce their bond upon a
determination that their plugging
liability is less than $25,000.

Efforts to address the surety
scheme and use it to encourage
responsible operation of oil and
gas wells have stalled, but more
success has been made in efforts
to plug and remediate wells after
they have been orphaned.

The $25,000 Category B surety
requirement scheme dates back
to June 7, 1989. In 2022, Sen. Zack
Taylor and Rep. Brad Boles intro-
duced legislation to increase
surety requirements to as much as
$150,000 for operators with more
than 200 wells. That legislation
died in the House Energy and
Natural Resources Committee.

On Nov. 15, 2021, the
Infrastructure Investment and Jobs

Act (ITJA) was passed, providing
federal funds to plug abandoned
and orphaned wells. As a result, the
Commission received $25 million
to begin plugging in 2022. After an
initial delay to ensure compliance
with the program, the Commission
began plugging abandoned wells
in April 2023. In the 2023 fiscal year
ending on June 30, the Commission
contracted to plug 106 abandoned
wells using federal funds. The first
four of those wells were plugged
at an average cost of $20,125. At
that average cost, the first payment
of federal funds can plug 1,242
orphaned wells. An additional $560
million is available from the IIJA,
divided amongst various states.
The U.S. Department of the Interior
estimates Oklahoma’s share of
that money to be as high as $281
million. Wells plugged pursuant

to the IIJA include requirements,
such as methane testing, that are
not required by the state-funded

plugging program. In fiscal year
2023, the state program resulted
in the plugging of 376 wells at an
average cost of $17,861.°

Oklahoma has most recently
attempted to use carbon offset
credits to incentivize the plugging
of abandoned or orphaned wells. A
carbon offset credit, in this con-
text, can become available when a
party that is not otherwise liable to
plug a well does so and prevents
a measurable amount of harmful
gas, usually methane, from being
released into the atmosphere. Such
a credit becomes profitable when
another party purchases it to offset
its carbon footprint.

In 2023, Gov. Stitt signed SB
852 into law. Authored by Sen. Dave
Rader and Rep. Brad Boles, this
bill amended 52 O.S. §310 to allow
the Commission to establish
a framework by which carbon
offset credits can be created by
plugging abandoned wells. The
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law allows the Commission itself
to obtain these credits and use
funds generated from their sale
to pay for additional funding. The
Commission may also establish a
method by which it can transfer
these wells and the associated
credits to a third party."” While
these Commission rules are being
negotiated, many companies and
nonprofits have expressed interest
in participating in this emerging
marketplace."

CONCLUSION

The Oklahoma Corporation
Commission is tasked with reg-
ulating the operation of wells in
a manner that both discourages
their abandonment and ensures
abandoned wells are properly
plugged. Oklahoma Statutes
limit the Commission’s authority
to use surety requirements to

discourage abandonment, but
recently, legislative action at both
the state and federal levels has
provided new and creative incen-
tives intended to ensure that such
wells are properly plugged and
public safety preserved.

ABOUT THE AUTHOR
Niles Stuck is a 2008
graduate of the OU
College of Law who
practices energy
regulation law at A New
Energy LLC and previously served
as an administrative law judge at the
Oklahoma Corporation Commission.
Since leaving the Commission, he
developed a practice at both the
Commission and in district court.
When not practicing law, Mr. Stuck
enjoys time with his wife and two
children in Edmond.

ENDNOTES

1.  would like to thank my colleagues at A
New Energy LLC, especially attorneys Jim Roth
and Lindsey Pever and intern Chris Contreras.
Their advice and edits have been invaluable.

2. https://bit.ly/3PFIEWW.

3.17 O.S. §53.

4.52 0.S. §318.1(A)(2).

5.52 0.S. §318.1(C).

6./d.

7.52 0.S. §52.

8.52 0O.S. §318.1(C).

9. Mike W. Ray, “Federal well-plugging program
now underway in Oklahoma,” Southwest Ledger
News, June 13, 2023. https:/bit.ly/3x9oUgn.

10. 52 O.S. §310(B).

11. The Orphan Well Management Association,
which my firm and | represent, has been created
as a 501(c)(6) trade association to promote the
interest of these participants.

Statements or opinions expressed in the Oklahoma Bar Journal are those of the authors and do not necessarily reflect those of the Oklahoma Bar Association, its officers,

Board of Governors, Board of Editors or staff.

34 | MAY 2024

THE OKLAHOMA BAR JOURNAL



SHOW YOUR CREATIVE SIDE ON THE BACK PAGE

We want to feature your work on "The Back Page” of the Oklahoma Bar Journal! Submit articles
related to the practice of law, or send us something humorous, transforming or intriguing.
Poetry, photography and artwork are also welcomed.

Email submissions of about 500 words or high-resolution images to OBA Communications
Director Lori Rasmussen at lorir@okbar.org.

N
.IJ j-‘

=
¢



NATURAL RESOURCES LAw

‘Washing Out’ an Overriding
Royalty Interest: An Overview
of Oil Valley Petroleum v. Moore

By Kraettli Q. Epperson

N THE OCT. 3, 2023, OKLAHOMA SUPREME COURT CASE of Oil Valley Petroleum v.

Moore, 2023 OK 90, the court considered the question of “whether a lessee’s release of a
lease may extinguish another’s interests [e.g., an overriding royalty interest] in the base oil
and gas lease when a claim is made of continuing production holding the lease.””

The answer given by the
Oklahoma Supreme Court was
that “an overriding royalty inter-
est may be extinguished by an
extinguishment of the working
interest from which it was carved
by a lessee’s surrender of the lease
in substantial compliance with
the lease, unless the surrender is
the result of fraud or breach of a
fiduciary relationship.”

By way of background, the
trial court considered competing
motions for summary judgment
between the plaintiff (Oil Valley)
holding a “top lease,” seeking to
quiet title to their “top lease,” and
the defendant (Clay Moore) hold-
ing an overriding royalty interest
(ORRI) and seeking to preserve
it. The trial court ruled in favor of
Mr. Moore, preserving his ORRI
in the face of a recorded release of
the underlying oil and gas lease
by relying on the continuation of

production in paying quantities.
On appeal, the Oklahoma Court
of Civil Appeals reversed the trial
court ruling and ruled for the
plaintiff, Oil Valley, extinguishing
the ORRI. After granting certio-
rari, the Oklahoma Supreme Court
ruled: “Opinion on the Court of
Civil Appeals Vacated; Order of
the District Court Reversed; and
Cause Remanded for Additional
Proceedings.” This matter was
“remand[ed] [to the trial court] for
additional proceedings consistent
with this opinion.”

This article focuses on the
Supreme Court’s holding as to if
and when an ORRI may be extin-
guished, aka “washed out.” What
is considered herein is 1) how did
the court get to this conclusion
that an ORRI can be washed out
and 2) which related questions
remain unresolved.

RELEVANT TERMINOLOGY
To address the first question,
we need to briefly explore what
the Supreme Court said about the
meaning of the relevant albeit basic
terms in this case, such as “oil and
gas lease,” “
riding royalty interest,” “surrender”
of an oil and gas lease, “base oil
and gas lease,” “top lease,” “paying
quantities” and related phrases.
Oil and gas lease. An oil and gas
lease “does not operate as a convey-
ance of oil and gas in situ but consti-
tutes merely a right to search for and
reduce to possession such of these
substances as might be found ... it
is really a grant in praesenti of oil
and gas to be captured in the lands
described during the term demised
and for so long thereafter as these
substances may be produced.”
Working interest. “Generally,
the phrase ‘working interest’
“‘unequivocally implies the right to

Uy

working interest,” “over-
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“work” or do the things necessary
to producing, the lease and helps
distinguish such an interest from
one which does not carry with it
that right.” A working interest is
one of those rights usually created
as part of a cluster of rights granted
to a lessee in an oil and gas lease.”
Overriding royalty interest.
“An overriding royalty interest
is often defined as: ‘a certain
percentage of the working interest
which as between the lessee and the
assignee is not charged with the cost
of development or production.””
Primary term and habendum
clause (secondary term). The
Supreme Court said:

The phrases “primary term”
and “habendum clause” have

well-known meanings in our
jurisprudence.”

One court has explained an
incomplete but useful defini-
tion for a “primary term” as
the period of time stated in the
lease “during which the lease
may be kept alive by a lessee
by virtue of drilling operations
or the payment of rentals, even
though there is no production
in paying quantities, ... [and] is
also a period of time at the end
of which the estate granted
will terminate but which estate
may be extended by some
other provision, usually one
for production.”

In Hall v. Galmor, 2018 OK
59, 427 P.3d 1052, we noted the
habendum clause in an oil and

™

gas lease defines the lease’s pri-
mary term and usually extends
the lease for a secondary term of
indefinite duration as long as oil,
gas, or other minerals are being
produced. After the primary
term, a lease is effective based
upon a well capable of produc-
tion in paying quantities such
that the lease remains viable
under the habendum clause,
which defines the duration of
the lease in relation to the pro-
duction life of the well. Id. 2018
OK 59, 21, 427 P.3d at 1063.°

Surrender. “We have explained
a surrender or release of a lease in
substantial compliance with the terms
of the lease will be given effect. We have
also explained a lessee>s interests in a
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lease may be extinguished with a sur-
render by delivery to a lessor or filing
on the record in the proper county when
allowed by the terms of the lease.”"°

Paying quantities. “Paying
quantities means not only discovery
but taking out oil or gas in pursuance
of the covenants and purposes of the
lease in such quantities as will pay a
profit to the lessee over the operating
expenses.”"!

Base lease and bottom lease.
“The phrases ‘base lease” or ‘bottom
lease’ are often used to identify an
earlier oil and gas lease which con-
trols or defines oil and gas rights in
subsequent conveyances involving
the same leased premises.”*?

Top lease. “A ‘top-lease’ is a
lease subject to a pre-existing lease
that has not expired.”*?

MEANING OF “WASHOUT’

As noted above, one of the basic
questions considered by the court
in the present case is: Can an exist-
ing ORRI be extinguished - or, in
other words, “washed out” —and
if so, under what circumstances?

In explaining the common use
of this term, this court said:

The term “washout” may be
used to refer to extinguishing

a nonoperating interest, such

as an overriding royalty, by
another’s surrender or release
of a lease. However, the term

is often used when a party
intentionally surrenders the
lease and then reacquires the
same lease free of the nonop-
erating interests which are
“washed out” by the surrender.
For example, one court has
explained: “The intentional ter-
mination of a lease to destroy a
nonoperating interest is a wash-
out tactic. A washout is conduct
by an operator designed to

extinguish the overriding roy-
alty interest while at the same
time preserving the operator’s
interest.” One author has stated
that in addition to overriding
royalty interests, “washouts
can happen to any type of
non-operating interest in an oil
and gas lease, such as a back-in
option, net profits interest,
security interest, or a non-
operating working interest.”*

PROTECTING AGAINST
WASHOUT OR
EXTINGUISHMENT

This court, in this opinion, has
supported the policy of expect-
ing the holder of the leasehold
or ORRI interest to protect itself
against a washout:

For several decades, including

a time prior to Moore obtaining
his assignment, model operating
agreements for those possess-
ing an operating interest have
often included provisions for
abandonment and surrender

of a lease as well as renewal or
extension of a lease to prevent

a washout. ... Similar language
indicating the availability of
contractual extinguishment
protection is found in Rees v.
Briscoe, 1957 OK 174, 315 P.2d
758. One party expected the
opposing party to protect a
reserved override when new
leases were created, and the
Court noted “it would have
been easy to have added a few
words to the effect that the
reservation [of the override]
should apply to renewals

or extensions of the leases
assigned.” Id. 315 P.2d at 761
(explanation added). Some
courts have viewed a washout
as not necessarily wrongful and
prohibited by an oil and gas
lease, but should be prohibited
by express anti-washout provi-
sions if desired by the parties.”

If the interest holder fails to
protect itself by including such
anti-washout language in its agree-
ments, there are several other
defenses to assert that would
attempt to defeat the washout,
as discussed below.
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TYPICAL STEPS TO ACHIEVE
A WASHOUT

Two typical methods used
to achieve a washout include
the lessee — who holds the lease
(which supports the ORRI) - signing
and, for constructive notice pur-
poses, filing in the local county
land records, an instrument that
releases or surrenders the lease
rights. This action restores the
right of the lessor/mineral owner
to either directly explore for and
extract the oil and gas or indirectly
do it through granting a new oil
and gas lease. The second option
involves the lessee establishing the
absence of production in paying
quantities (roughly meaning
revenue fails to exceed expenses),
thereby terminating the lease by
its terms. In the present case, both
methods were asserted.

As to the use of an affirmative
release by the lessee, the Supreme
Court stated:

The Athan lease [the lease
from which the subject ORRI
was carved] provides in part
the following: “Lessee may

at any time and from time

to time surrender this lease
as to any part or parts of the
leased premises by delivering
or mailing a release thereof to
lessor, or by placing a release of
record in the proper County.”
We have explained a surrender
or release of a lease in substan-
tial compliance with the terms
of the lease will be given effect.
We have also explained a les-
see’s interests in a lease may be
extinguished with a surrender
by delivery to a lessor or filing
on the record in the proper
county when allowed by the
terms of the lease.'

It should be noted that this court
held, “The parties did not specifi-
cally seek an adjudication whether
‘execution of the release” satisfied
the lease language for a surrender.
We need not make this first-instance
adjudication in an appeal.”"”

The second justification to
extinguish the lease (lack of paying
quantities) and the dependent ORRI
arises if the lessee fails to complete
a well during the primary term of
the lease (varying in time from
one to five years) and, thereafter,
to produce continuously in paying
quantities. Such termination could
occur by the lessee surrendering
or releasing the lease in writing
or by the lessor or a new lessee
completing a quiet title action to
prove a lack of paying quantities.
After such termination, a differ-
ent lessee could take a lease free
from the prior ORRI Sometimes,
as occurred in this present case,
another lessee, often waiting on the
sidelines, takes a top lease, which
would become effective only upon
the termination of the base lease.

The determination as to
whether production in paying
quantities either never began or,
after beginning, ceased (without
being restored within a reasonable
or stipulated period, such as under
a 60-day cessation clause in the
lease) is a fact-specific matter.

When the lease ends, so does
the ORRI that was “carved” from it:

[A]n overriding royalty may be
lost entirely by expiration of
the primary lease since, absent
fraud or breach of fiduciary
relationship, the interest does
not continue and attach to a
subsequent lease secured, in
good faith, by the lessee. ...
Neither does an overriding
royalty survive cancellation,

surrender, abandonment
resulting from diminution of
production beyond economic
feasibility, nor total failure to
secure production in paying
quantities.’®

OTHER DEFENSES
TO A WASHOUT

This court takes time to explain
that the holder of an ORRI can
assert other defenses when there
is an attempt to extinguish an
ORRI by a release, either with or
without a top lease being in place.
This court emphasizes that the
defending party must first assert/
plead and then prove, in court, the
essential elements of the defenses.
Such defenses could include equity,
fraud (actual or constructive) and
breach of fiduciary duty, and pro-
duction in paying quantities.

Equity is Relevant

In order to extinguish the
underlying base lease and, thereby,
washout the related ORRI and
consequently quiet the title, the
claimant must prove such action is
supported by equitable principles:
“Qil Valley did not address ele-
ments to a claim in equity to cancel
an oil and gas lease based upon all
of the circumstances in the con-
troversy.”"” And, “We agree that
a trial court proceeding in equity
must consider all circumstances
when parties seek to cancel an oil
and gas lease and adjudicate title.”*
And, “Oil Valley argues Moore has
no claim in equity. Oil Valley is
mistaken. We have reaffirmed for
several decades a party possessing
an overriding royalty may chal-
lenge a surrender or release when
alleging in an equitable proceed-
ing the release or surrender was
a result of fraud or a breach of a
fiduciary duty.”*
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The gist of the ruling was that the best way for a

holder of an ORRI to protect their interest against

being washed out is to include an anti-wash

provision in their agreement or assignment with

the lessee.

Breach of Fiduciary Duty
or Fraud Are Defenses

This court held, “An overrid-
ing royalty interest may be extin-
guished by an extinguishment of
the working interest from which
it was carved by lessee’s surrender
in substantial compliance with
the lease, unless the surrender is
the result of fraud or breach of a
fiduciary relationship.”? And, “We
have reaffirmed for several decades
a party possessing an overriding
royalty may challenge a surren-
der or release when alleging in an
equitable proceeding the release or
surrender was a result of fraud or a
breach of a fiduciary duty.”*

A simple release of an ORRI is
not typically deemed to automati-
cally constitute constructive fraud,
logically meaning it would not be
considered actual fraud either:

In summary, our opinions
spanning several decades in
XAE, De Mik, Thornburgh, and
Kile explain an overriding
royalty interest being lost or
extinguished when the lessee’s
working interest that was used
to carve out the override was

itself lost or extinguished. These
opinions indicate an overriding
royalty extinguished by extin-
guishing its related working
interest is not within the tra-
ditional class of constructive
frauds when these frauds are
defined by the nature and sub-
ject of the transaction itself.?

Further, the Supreme Court said,
“We explained in Krug v. Helmerich &
Payne, Inc., 2013 OK 104, 320 P.3d
1012, that our prior opinions could
not support a general proposition that
Oklahoma law recognizes a fiduciary
duty between lessors and lessees in an
oil and gas lease. Id. 2013 OK 104, n. 7,
320 P.3d at 109.%

In another case, it was stated
that there is not a fiduciary duty
based solely on the existence of a
lease: “In Bunger v. Rogers, 1941 OK
117, 9 5, 188 Okla. 620, 112 P.2d 361,
363, the plaintiff sought damages
for underpayment of royalty. This
Court stated that the producer’s
‘liability was purely a contractual
one and in no sense fiduciary.”’*
And, “In Goodall, 1997 OK 74 at
q 11, 944 P.2d at 295, this Court
refused to find an operator owed

a fiduciary duty to an overriding
royalty interest owner based solely
on the lease.””

Production in Paying Quantities
Might Be a Defense

The court said, “Amicus curiae
on certiorari correctly identifies the
issues presented to us by the parties:
Whether a lessee’s release of a lease
may extinguish another’s interests
in the base 0il and gas lease when a
claim is made of continuing produc-
tion holding the lease, and whether
this production can be used to
show a party’s ‘unclean hands’ or
constructive fraud in obtaining the
release.””® However, a lease is not
continued under the habendum
clause “by mere production, but a
commercially profitable production
which is often referred to as ‘pro-
duction in paying quantities.””

“We have reaffirmed for several
decades a party possessing an
overriding royalty may challenge a
surrender or release when alleging in
an equitable proceeding the release or
surrender was a result of fraud or a
breach of a fiduciary duty.”*

The court failed to state whether,
in this instance, the release that
was given by the lessee at a time
the well was allegedly producing
in paying quantities constituted
fraud or breach of a fiduciary
duty. This was because the facts
presented by the defendant were
insufficient to establish whether
there were paying quantities.”

CONCLUSION

The court refused to affirm the
decisions of the trial court or the
Court of Civil Appeals but instead
remanded it to the trial court for
further proceedings following the
guidance provided in this opinion.

The gist of the ruling was that
the best way for a holder of an ORRI
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to protect their interest against
being washed out is to include an
anti-wash provision in their agree-
ment or assighment with the lessee.
In the absence of such an express
protection, the holder can offer as
defenses claims of equity, fraud
and breach of fiduciary duty, and
production in paying quantities.

Author’s Note: Kraettli Q. Epperson
was the author of an amicus brief in this
case and supported the losing side on
appeal, the defendant, Larry E. Moore;
this matter has been “remand|ed] [to
the trial court] for additional proceed-
ings consistent with this opinion.” Oil
Valley, para. 92.
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NATURAL RESOURCES LAw

Here Comes the Sun:
Oklahoma’s Bright Solar Future

By Lindsey Pever
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UR SOLAR FUTURE IS BRIGHT IN OKLAHOMA! Some of you may be wondering

whether you should go solar, what is the law and what is the risk. I get these questions
often. As a co-founder of the Oklahoma Solar Association, I am familiar with Oklahoma'’s
solar potential, and I agree with what Thomas Edison said: “I'd put my money on the sun
and solar energy. What a source of power! I hope we don’t have to wait until oil and coal

run out before we tackle that. I wish I had more years left.””

Let me share some facts,
and let’s start at the beginning.
Oklahoma, widely known for its oil
and natural gas industries, also has
abundant natural energy resources
such as wind and solar. But since it
is not feasible for everyone to have
an oil or gas well or even a wind
turbine at home, solar energy can
benefit any Oklahoman. According
to data from the National Renewable
Energy Laboratory, Oklahoma is
tied for No. 6 in the nation for its
solar potential. > Oklahoma is ranked
No. 8 in peak sun hours, which
is an hour in the day when the
intensity of the sunlight (or solar
irradiance) generates approxi-
mately 1,000 watts (or one kilo-
watt) of energy per square meter
of surface area.’ This means
Oklahoma is a top 10 state in solar
irradiance and solar potential, yet
we find our state in the bottom 10
for solar deployment. Put simply,
we can do better.

In our country, ideas we value
are typically followed by capi-
tal to support further research
and development, but some-
times politics get in the way of
this pursuit. Take, for instance,
the White House solar panels.
Although President Nixon first
inquired about the possibility, it
was President Carter who, in 1979,
installed the White House solar
panels and established funding
for the then-nascent Department
of Energy (DOE). However, by
1986, President Reagan removed
the panels and slashed renew-
ables in the DOE budget in favor
of continuing to fund oil and coal
production.* The result of this
political tug-of-war begs the ques-
tion, how much more advanced
and inexpensive could rooftop
solar be today if the technology
and policies had nearly four
additional decades to develop?
Even despite losing that extra

time, technological improvements
and declining solar costs make
it financially feasible to install
solar today. This fact helps solar
rise above politics. After all, good
investments are favored by all
political sides.

As consumers become better
educated and more thoughtful
about their energy choices, elec-
tric utilities across the country
are shifting business models in
efforts to adjust to the chang-
ing marketplace for consumers.
Consequently, the laws and
regulations around solar are
changing. Now more than ever,
people understand their electric
consumption, the different tech-
nologies that supply their energy
and the associated costs and fees,
and they want more control over
the sources of their energy and
a hand in efforts to contain costs
from rising utility rates.
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SOLAR ENERGY 101

When discussing solar, a
few definitions are important.
Distributed generation (DG), often
called “behind the meter” solar,
is comprised of “technologies that
generate electricity at or near where
it will be used, such as solar panels
and combined heat and power.”> For
simplicity purposes, solar devel-
opments can be divided into three
categories: utility-scale, commu-
nity and rooftop. First, utility-scale
solar consists of very large projects
located “in front of the meter,”
where power is generated and then
fed directly onto the transmission
grid and sold to wholesale buyers.
Second is community solar, which
is sometimes referred to as a solar
garden or shared solar. These are
smaller than utility-scale projects
but still large in size. Community
solar has the ability to power whole
neighborhoods. These systems
are located “behind the meter”
and are connected to the grid
through distribution lines similar
to the ones you might find in your
neighborhood. Third, rooftop solar
installations can be commercial
or residential, are also behind the
meter and are located onsite —
mounted onto the ground or the
roof, as the name suggests.

For the purposes of this arti-
cle, much of the discussion is
focused on rooftop solar. Although
Oklahoma boasts considerable solar
potential, its current policy deci-
sions and less-than-welcoming
laws have hindered the state from
capitalizing on its rooftop solar
potential, resulting in a lower
ranking among states maximizing
solar capacity.® In fact, many states
have far less solar irradiance than
Oklahoma yet are still ranked
much higher” Among its many
benefits, solar generates power

without greenhouse gas emissions,
which are known to contribute
to climate change.® For power
generation, solar is an alternative
to and decreases reliance on our
fossil fuel resources, which are
finite. Furthermore, solar provides
power generation at the source,
which limits the need to transport
fuels such as coal and natural
gas across long distances. But
this is no anti-fossil fuel article.
Oklahoma will undoubtedly
maximize its energy resources,
such as oil and natural gas, for its
many non-power generation uses
long into the future. But the state
should also recognize the addi-
tional benefits solar can offer all
Oklahomans, and the laws should
reflect how to also maximize
another of Oklahoma’s ample and
renewable resources — sunlight.

There are many reasons to
use more solar power, but there
seems to be only one perennial,
non-political argument against its
increased use: Solar systems are
costly. Encouragingly, cost concerns
have decreased due to the dramatic
decline in the price of solar equip-
ment over the last decade.’ Cost
aside, before a system can be added
to a home or business, one must
consider the applicable state law
and utility rate options.

The majority of Oklahomans
live in monopolistic territories for
their retail electricity. There are
other types of utilities, however,
each with varying abilities to alter
rates across the state. Oklahoma’s
electric utilities include publicly
traded investor-owned utilities
(IOUs), electric co-ops and munic-
ipally owned electric utilities.
IOUs with monopoly territories
are subject to the jurisdiction
of the Oklahoma Corporation
Commission to make changes

to rates and tariffs. Municipally
owned electric systems garner
their oversight from elected bodies
of the municipality, typically the
mayor and city council or a utility
trust authority. Electric coopera-
tives are run by an elected Board
of Directors composed of mem-
bers within that utility’s territory.
Utilities modify rates when they
deem changes are necessary. Take
net metering for example: Net
metering is a billing mechanism
that credits and/or compensates
solar energy system owners for
the electricity they produce and
add to the grid against the energy
they consume. Net metering
rates vary widely by jurisdiction
and can be adjusted in different
ways depending on the utility.
Net metering rates have changed
often in the last decade as more
people install solar and utilities
grapple with how to shift finan-
cial losses and address additional
power on the grid. According to
the North Carolina Clean Energy
Technology Center, an advocacy
center for a sustainable energy
economy, there has been an uptick
in new and increased fees and
charges, such as grid access fees
or solar customer fees."” All of
these variations in type of utility,
oversight and sometimes unex-
pected changes in rates and fees
are a barrier to increased solar in
Oklahoma because it can be con-
fusing and frustrating for some-
one looking to take control of their
energy use by installing solar.

SOLAR FINANCING

Rooftop solar companies and
their customers rely on a vari-
ety of financing options as solar
energy develops and endures as
an industry. Financing mecha-
nisms available to those installing
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solar depend on location, such as
the state, municipality and utility
where the system will be located.
Regardless of location, customers
installing solar can benefit from
a 30% federal tax credit; however,
there are no other state, municipal
or utility-level credits or rebates
currently available in Oklahoma
law. In other states where credits,
refunds or rebates exist at the state
and local levels, there are unsur-
prisingly higher levels of solar
installed, which demonstrates
how a lack of these incentives in
Oklahoma is another barrier to
more solar development. To offer a
general example, while an invest-
ment in a rooftop solar installation
can typically pencil out in around
five to 10 years, not everyone
interested in this investment has
the upfront capital."! Therefore,
those looking to deploy solar on
their roof must have financing
options. People with equity in
their homes or those with good
credit could take advantage of a
home equity loan or line of credit,
but these options are not available
to everyone.

Third-party financing is a com-
monly used tool for consumers who
lack the upfront funds necessary
for solar installation. But when a
third party finances a solar sys-
tem, which ultimately provides the
customer with electricity, it must be
determined under Oklahoma law
whether that company is behaving
as a utility to be regulated. Third-
party financing comes in the form of
power purchase agreements (PPAs)
or solar leases. PPAs allow com-
panies to install and own rooftop
solar equipment, and the customer
pays for the output generated by
the system. Leases allow a company
to install but own the rooftop solar
equipment and lease that equip-
ment and the power it produces to
the customer on whose roof it is
installed. Having more options in
the market for financing provides
more people of varying income
levels an opportunity to finance
solar. A shortage of companies pro-
viding these financing mechanisms
means less competition and higher
rates, which serves as an additional
barrier to the development of more
solar energy in Oklahoma.

One reason fewer companies
that provide third-party financing
options exist in Oklahoma is a lack
of clarity in the law on this topic.
Third-party financing companies
do not want to be accused of being
a “utility” in the eyes of the law.
At one time, interpretation of the
Retail Electric Supplier Certified
Territory Act (RESCTA) varied on
this question of whether customers
were permitted to enter agreements
such as PPAs and leases with an
entity other than the utility. This
is because RESCTA gives retail
electric suppliers exclusive rights to
“turnish retail electric service” to
customers within a certified terri-
tory.? By definition, “retail electric
supplier” is “any person, firm, cor-
poration, association or cooperative
corporation, exclusive of municipal
corporations or beneficial trusts
thereof, engaged in the furnish-
ing of retail electric service.”” The
debate was whether a company
that offers to lease or sell rooftop
solar systems to individuals as
described above was “furnishing
retail electric service” in violation
of state statute. In 2018, the attor-
ney general said ... it depends.* AG
Opinion 2018-5 distinguished that
in incorporated areas, PPAs and
leases are both permitted, while
in unincorporated areas, PPAs are
prohibited, and only leases are
permitted. In my experience, this
helped to clarify some market con-
fusion, but since the clarity came
in the form of an attorney general’s
opinion and not through statute,
some companies that specialize in
these financing mechanisms have
been loath to invest in the state for
fear of running afoul of RESCTA. A
lack of clarity has resulted in fewer
options for Oklahomans interested
in using financing to install solar.
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OBSTACLES TO INCREASED
SOLAR IN OKLAHOMA

A number of uncertainties in
law and policy serve as obstacles to
more solar in the state. Across the
country, consumers are learning
that their utilities are changing tar-
iffs and fees to mitigate the effects
on their bottom lines caused by an
increase in rooftop solar deploy-
ment."” Some of these rate and tariff
changes come as a surprise to cus-
tomers and negatively impact the
established pro forma of an installed
system. In Oklahoma, a 2014
legislative action seemingly aimed
at maintaining parity between
distributed generation (solar)
customers and regular (non-solar)
customers resulted in a bill allow-
ing utilities to levy a usage fee on
new solar customers who remained
connected to the grid."

In an attempt to address the pre-
sumption that solar customers did
not pay their share of grid main-
tenance and infrastructure costs,
the law purports to protect non-
solar customers from subsidizing
solar customers’ grid expenses.”
This parity argument assumed
that as solar energy became more
popular, eventually, the exclusive
burden of paying for grid main-
tenance would fall to non-solar
customers since those with solar
might be able to provide enough
of their own energy to eliminate
their electric bills.'®* However, at
the time of the bill’s passage, one
utility official indicated that only
200 to 400 of the 800,000 customers
had installed solar or wind.”” (The
author notes the age of the law
and articles referenced here, but
there has been no meaningful legal
change). Therefore, the argument
purportedly in favor of protecting
non-solar customers from (even-
tually) footing the bill of grid fees,

while valid, was hardly urgent.?
The parity argument also failed to
acknowledge the value of power
that was placed back onto the
grid through the solar customer’s
excess production.” Although the
adoption of this law received much
negative attention nationally, it has
yet to have an impact on custom-
ers.” That is because for the law
to be implemented, a utility must
submit a tariff to the Oklahoma
Corporation Commission (OCC)

to analyze whether non-solar
customers are somehow subsidiz-
ing solar customers. The one time
a utility underwent this process,
the OCC determined the data used
was outdated and did not prove
subsidization was occurring.”® No
utility has made a second attempt
at establishing fees pursuant to this
law. Having this law on the books
has made a more confusing market
for potential rooftop solar custom-
ers in Oklahoma.

OPPORTUNITIES FOR
INCREASED SOLAR
IN OKLAHOMA

Utilities can look to themselves
to be leaders in the ever-changing
world of power generation. But
where the utilities do not lead the
way to find solutions, states are
known to step in. In states where
renewable energy is flourishing,
the developments came, in part,
from strong mandates on the power
industry to incorporate renewables
like solar.* Distributed generation,
such as solar, decreases the need
for fuel to travel long distances to
power plants on the grid, which is
expensive to maintain and can be
more vulnerable to extreme weather
and cyberattacks.” However, even if
more Oklahomans took advantage
of these benefits by installing solar
systems, not all utilities are required

to purchase the excess generation
produced by the systems from those
customers. This is one risk factor
in installing a solar system that is
mostly out of the consumer’s control.
As mentioned, there are three types
of electric utilities in the state, all
with different requirements — some
easier than others — to change tariffs
and rates. Each utility also has differ-
ent net metering rules and rates. Rate
consistency is very important for

a solar customer since systems are
often built using some sort of financ-
ing product. If the rates change
before the rooftop solar system is
paid off, it changes the planned pay-
back time for that system. Utilities
have an opportunity to get creative
to ensure they can deliver enough
power to the grid at prices that are
fair for all customers amid chang-
ing consumer demands.

The fact is, rates have been
changing and will continue to
change — sometimes for utility’s
economic concerns and some-
times due to outside forces. One
such outside force is the influx of
electric vehicles into the market.
Electric vehicle sales are now 16%
of U.S. light-duty auto sales.® Rapid
growth in EV sales necessitates
new considerations for the grid
and utility business models. This is
because EVs place new, additional
load on the grid and provide new
income streams for utilities. But EVs
could also eventually shift peak
demand times since most charge
their vehicles at night. Currently,
the demand for electricity is lower
at night while most of us are asleep,
but if suddenly a large number of us
were charging our cars at night, EVs
could lead to a shift in that peak.
Electric car sales exceeded 10 mil-
lion in 2022, which equated to 14%
of all new cars sold according to the
Global Electric Vehicle Outlook Report
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by the International Energy Agency
(IEA).”” Three Million and Counting
was IEA's title of the same report
just five years ago.”® That number
is sure to grow, as every major auto
manufacturer is offering or will
soon offer electric or hybrid models.
Utilities have created EV divisions
and are examining and forecast-
ing how EVs will influence their
delivery of power in the future.
Moreover, EV technology contin-
ues improving — batteries hold a
charge longer and recharge quicker
than ever. Therefore, depending on
consumer motivation —be it to save
the environment, to save money
on gas or simply to own the latest
in automobile technology — more
EVs in the market will equate to

a higher demand for electricity,
which will become an opportunity
for the electric power sector. In the
U.S,, especially compared to other
countries, our reliable power allows
us to recharge EVs at home, adding
one more benefit — convenience. It
is becoming more commonplace
for people to use the electricity
harnessed during the day via
rooftop solar panels to charge
their electric vehicles.

CONCLUSION

Oklahoma — which is widely
known for its oil, natural gas and
wind industries — should max-
imize all its natural resources,
including solar. More Oklahomans
could benefit from the clarification
and modernization of the laws
surrounding solar. Among the
many reasons to increase the mix
of clean power, which includes
solar, are its reduced impact on the
environment, the safety provided
by power generation at or near the
source and consumer demand. As
consumers better understand their
electric consumption, available

technologies and the associated
costs and fees, and as they seek
more control over both the sources
of their energy and rising utility
rates, they should not be held cap-
tive with their options restricted.
Oklahoma should increase its
mix of solar energy as it is a good
long-term financial investment,

it provides security benefits that
other sources of power lack and,
finally, consumer demand for
solar and more sustainable elec-
tricity sources will eventually be
too great to ignore.”

Author’s Note: The author expresses
appreciation to attorneys Jim Roth
and Peter Wright and OCU School
of Law student Chris Contreras for
assistance in editing this article.
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NATURAL RESOURCES LAw

Navigating Mineral Interest
Valuation Pathways for Medicaid
Long-Term Care Applications

By Shannon D. Smith

NDERSTANDING THE VALUATION OF MINERAL INTERESTS is crucial for

Medicaid eligibility for long-term care services but is useful in other regards as well.
This asset can be easily overlooked as clients might not be aware of the sometimes sig-
nificant attributed value. This article provides a comprehensive overview, from the basic
valuation formulas to the specific exclusions that can affect eligibility. It highlights the
importance of accurate documentation and understanding the potential value of both pro-
ducing and nonproducing mineral interests and aims to clarify the process for attorneys
working in elder law, estate planning, oil and gas and other areas.

Applying for Medicaid benefits
for long-term care is a complex and
time-sensitive endeavor. Families
often face special challenges in
assisting loved ones during difficult
times, especially when medical con-
siderations contribute to stress and
urgency. Whether records are well
maintained or not, even organized
files can require supplementation
when applying for Medicaid. This
is where a guide or “roadmap”
can be very helpful. It not only
explains and eases the frustrations
applicants and their families might
experience, but it also streamlines
the application process, increasing
the likelihood of initial approval.

It can also help ensure that tasks
associated with the mineral interest

valuation process are accomplished
efficiently and effectively, making
it more manageable for everyone
involved. Even with such a road-
map, unexpected speed bumps can
pop up along the way. The roadmap
set forth herein will address both
guideposts and speed bumps — an
understanding of which can be
helpful in getting clients from appli-
cation to valuation while reducing
friction and making the journey less
stressful along the way.

For Medicaid eligibility, all
mineral interests are considered to
have value. Mineral interests owned
separately from real property are
attributed a resource value as part
of the Medicaid eligibility determi-
nation process in Oklahoma — a fact

that sometimes surprises applicants,
especially those who own only
nonproducing or open (unleased)
interests. On this path, it is helpful
to assist applicants in developing an
understanding of why all mineral
interests — whether leased, royalty-
producing or open (unleased) —
have value and why appropriate
documentation must be submitted
for each interest owned.
Applicants may provide
appraisal valuations from estab-
lished professionals who are
knowledgeable in the area or may
request that Oklahoma Human
Services provide a resource val-
uation based on the submittal of
documentation of mineral inter-
est ownership information. For
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the purposes of providing such
valuations, Oklahoma Human
Services addresses three basic cat-
egories of mineral interests and
applies a set formula for valuing
each. Being aware of these val-
uation formulas and potential
resource exclusions can make the
valuation process much easier to
navigate. Beginning with exclu-
sions and proceeding through
specifics for each valuation cate-
gory, guideposts, pathways and
speed bumps follow.

GUIDEPOST 1 - EXCLUSION
OF MINERAL INTERESTS
AS A RESOURCE

Exclusions of mineral interest
resource value fall into two basic
categories: 1) exclusion associated

with location and 2) exclusion
associated with status.

Exclusions Associated With Location
Home property exclusion.
In the home property exclusion,
mineral rights associated with
the home property are consid-
ered along with the surface rights
and are excluded as a separate
resource.! Their valuation is
concurrent with that of the home
property, such that if the home
property is valued as a resource,
the value of the mineral interest
is already considered included; if
the home property is excluded as a
resource, so is the mineral interest.
Tribal lands exclusion. In the
tribal lands exclusion, for any indi-
vidual (and spouse, if any) who is

of Indian descent from a feder-
ally recognized Indian tribe, any
interest in land that is held in trust
by the United States for an individ-
ual Indian or tribe — or that is held
by an individual Indian or tribe
and can only be sold, transferred
or otherwise disposed of with the
approval of other individuals, their
tribe or an agency of the federal
government — shall be excluded
from resource determinations.?

Exclusions Associated With Status
Royalty-producing mineral

interest exclusion (up to $6,000).
In the 6%/$6,000 royalty-producing
interest exclusion, up to a $6,000
resource value of the mineral
interest is excluded from con-
sideration. Mineral rights not
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Valuations take into consideration not only

the interests’ current production but also the

future potential for production. Because of this,

open (or unleased) mineral interests that have

never produced are often attributed a higher

resource value than some currently producing.

associated with home property
that are income-producing are
considered in the same way as
income-producing property.> Where
mineral rights are nontrade or
nonbusiness property, up to $6,000
of the equity value is excluded as a
resource if the property produces
a net annual return equal to at
least 6% of the excluded equity,
and any portion of the property’s
equity value in excess of $6,000 is
a countable resource.* (This exclu-
sion applies to royalty-producing
mineral interests, but not mineral
interests that are leased and have
never been royalty producing,)
Legal impediment exclusion.
In the legal impediment exclusion,
only those resources available
for current use or those that the
member can convert for current
use (no legal impediment involved)
are considered countable resources.
Legal impediments include but
are not limited to clearing an
estate, probate, petition to sell or
appointment of legal guardian and
present subject assets to exclu-
sion from resource calculations,

with the caveat that, “Generally, a
resource is considered unavailable
if there is a legal impediment to
overcome. However, the member
must agree to pursue all reasonable
steps to initiate legal action within
thirty (30) days. While the legal
action is in process, the resource
is considered unavailable.”
Especially with regard to mineral
interests in which ownership may
be extensively divided into very
small interests over the years, it is
important to note that if a determi-
nation is made and documented
that the cost of making a resource
available exceeds the gain, the
member will not be required to
pursue action to make it available.

GUIDEPOST 2 - EXTERNAL
PROFESSIONAL MINERAL
INTEREST VALUATION
Applicants have the opportunity
to present mineral interest valuations
from professionals knowledgeable in
the area, pursuant to the Oklahoma
Administrative Code, which
designates not only that “since
evaluation and salability of mineral

rights fluctuate, the establishment
of the value of mineral rights are
established based on the opinion of
collateral sources,” but also, “actual
offers of purchase are used when
established as a legitimate offer
through a collateral source.”
When considering this path
for valuation, it is also important
to weigh the investment of client
funds in a paid valuation from an
external professional against the
anticipated attributable resource
value expected in accordance with
Oklahoma Human Services’ cur-
rent formulas for calculation.

GUIDEPOST 3 - AGENCY
MINERAL INTEREST
VALUATION

When an applicant does not
supply an external mineral inter-
est valuation, they may submit
mineral interest ownership doc-
umentation so that Oklahoma
Human Services may provide
them with a valuation. These
valuations employ formulas for
calculating the fair market value
of mineral interests in three cate-
gories or, for the purposes of this
article, “pathways.” Valuations
take into consideration not only
the interests’ current production
but also the future potential for
production. Because of this, open
(or unleased) mineral interests
that have never produced are often
attributed a higher resource value
than some currently producing.
This can be quite surprising to
applicants, especially those who
have held mineral interests for
several decades with no offers
of lease or purchase.

Pathway 1 — The Royalty-Producing
Mineral Interest Valuation Formula
Fair market value = (gross

royalties/12) x 36. For example,
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a single mineral interest wholly
owned by an individual applicant
documented by a Form 1099 to be
producing royalties of $1,200 in the
most recent year would be viewed
as having a fair market value of
$3,600 ((gross royalties/12) x 36 =
fair market value) but would result
in an attributable resource value of
$0 due to the 6%/$6,000 exclusion
for nonbusiness income-producing
property.

On the other hand, a single
mineral interest wholly owned
by an individual applicant doc-
umented by a Form 1099 to be
producing royalties of $4,000 in
the most recent year would be
viewed as having a fair market
value of $12,000 and an attrib-
utable resource value of $6,000
(assuming no other nonbusiness
income-producing property con-
tributed countable income toward
the $6,000 exclusion limit).

Important documentation required
for pathway 1: documentation that
contains the legal description of the
mineral interest, the Form 1099
issued by the oil company in the year
preceding the client’s application or
the year preceding the annual review
and documentation of any royalties
currently held in suspense.

Pathway 2 — The Open (Unleased)
Mineral Interest Valuation Formula

Fair market value = (most
common lease bonus per acre x
number of net mineral acres). On
the other hand, for open (unleased)
mineral interests, the fair market
value is determined by multiplying
the number of net mineral acres
and the most common lease bonus
for the county as reported by the
corresponding issue of the U.S.
Lease Price Report. For example,
a 40-net-mineral-acre interest that
has never been leased in a county

with a most common lease bonus of
$1,200 would be evaluated to have a
fair market value (and attributable
resource value) of $48,000.

A similar never-leased mineral
interest in another county, how-
ever, with a most common lease
bonus of $25 per acre, would be
evaluated to have a fair market
value (and attributable resource
value) of $1,000.

For the calculation of fair market
value of open mineral interests,
providing accurate documentation
of the number of net mineral acres
is especially important. It is not
uncommon for mineral interests
to be acquired through estate and
familial distribution leading to
divisions into smaller and smaller
interests and for transfer documents
to be silent in regard to the number
of net mineral acres being trans-
ferred. Locating and providing this
information can require additional
work but can prove worthwhile.
For example, if the 40-acre min-
eral interest in the county with the
$1,200 lease bonus was actually
inherited by and divided equally
among 10 heirs, this would reduce
the number of net mineral acres to
four each and consequently reduce
the applicant’s associated resource
value to $4,800 rather than $48,000.

Important documentation required
for pathway 2: documentation that
contains the legal description of the
mineral interest, inclusive of the num-
ber of net mineral acres. Presenting
accurate information regarding the
number of net mineral acres is espe-
cially important for accurate valuation
in this type of interest.

Pathway 3 — The Leased Mineral
Interest Valuation Formula
Fair market value = (gross lease
bonus x 1.5). For leased mineral
interests, as a general rule, the fair

market valuation formula is the
product of 1.5 times the most recent
lease bonus. (The agency might
retain the ability to exercise some
discretion in contemplation of the
occurrence of a zero-dollar lease
bonus, though this has not been well
established as of the writing of this
article.) In general, a mineral interest
wholly owned by an individual
applicant most recently leased for
$1,600 would be evaluated to have a
fair market value (and attributable
resource value) of $2,400.

The 6%/%$6,000 resource value
exclusion does not apply to min-
eral interests that are leased but
have never paid royalties.

Important documentation required
for pathway 3: documentation that
lists the legal description of the min-
eral interest and the Form 1099 issued
by the oil company in the year the
lease bonus was paid.

A Road Less Traveled — The Life

Estate Impact Valuation Formula

Fair market value = (full
resource value x life estate decimal
amount). Notably, if an applicant
owns only a life estate in a mineral
interest, the evaluated fair market
value is reduced by a specified
formula multiplying the fair market
value of the mineral interest by the
decimal amount listed for the age of
the applicant in accordance with the
State Medicaid Manual - Life Estate
and Remainder Interest Table.®

For example, if Ms. Jones, age
78, owns only a life estate inter-
est in an open mineral interest
that would otherwise have a fair
market value of $10,000 and the
corresponding decimal amount
for age 78 is 0.47049, the resulting
resource value for this interest
would be $4,704.90.
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ADDITIONAL MAPPING
FOR ALL PATHS

Situations do sometimes occur in
which valuations are submitted on
behalf of applicants that are actu-
ally higher than what the agency-
determined resource value would
have been. For this reason, review-
ing current valuation standards
and, if applicable, the relevant
U.S. Lease Price Report can be of
significant benefit to applicants.
Additionally, collection and submis-
sion of associated documentation
should be started as early as pos-
sible in case challenges in finding
information, such as the number of
net mineral acres, should arise.

Should an applicant disagree
with an evaluated mineral interest
resource value, they may submit
an external valuation or additional
documentation for review or, if the
valuation negatively impacts their
eligibility for benefits, request a
fair hearing.

AVOIDING SPEED BUMPS

B Written documentation of
the legal description is nec-
essary for each mineral inter-
est (i.e., leases, deeds, wills,
division orders). Copies are
often obtainable from the
county clerk or online at
www.OKCountyRecords.com.

B Resource valuation is based
on royalty production. So
even when there is no Form
1099 issued, if royalties were
produced, documentation
should be obtained and
supplied.

B Royalty owners” accounts
can go into “suspense”
if they fail to cash their
checks, meaning the com-
pany might stop sending the
royalty checks. For example,
if someone moves, checks

may be marked “do not
forward,” preventing them
from being delivered even
if a change of address has
been filed with the Postal
Service. A change of address
is generally required to be
submitted directly to the oil
and gas company. Accounts
may even have thousands of
dollars in suspense that, if
discovered, may be distrib-
uted to an applicant.

B Requests for information
from oil and gas companies
can be made via email,
often with quick response.”

B Communication with oil
and gas companies is often
most effective and efficient
when done by email.?

® QOil and gas companies do
respond to owner inquiries,
but they often work with
thousands of (or more)
royalty owners. Sometimes
it takes time, but almost
always, a response should
be obtainable. In unusual
circumstances where a
company is unreachable,
contacting the Oklahoma
Corporation Commission
for additional information
can often be helpful.

CONCLUSION

Oklahoma’s history is steeped
in stories of families pulled out of
hard times — some even catapulted
to wealth — through mineral
interest ownership. Interests are
often passed from generation to
generation in hopes that the legacy
will someday be a producing well,
and mineral interest ownership is
not uncommon in our state, even
for those with modest resources.
Understanding the valuation of
mineral interests is crucial for

Medicaid eligibility for long-term
care services, but it is useful in
other regards as well. Through
this comprehensive overview,
practitioners can help clients navi-
gate a path ensuring their mineral
interests are managed well.
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8. A partial list of oil and gas company email
addresses can be found at https://bit.ly/3vId85L.
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NATURAL RESOURCES LAw

The Role of the General
Counsel in Managing Risk

By Charlene Wright

NERGY AND CRITICAL INFRASTRUCTURE COMPANIES are among the most

highly regulated entities in the United States. In addition to multilevel regulatory
oversight, these companies face ever-increasing scrutiny from investors, customers and
the public at large. Stakeholders expect these companies to implement robust processes to
effectively manage risk. With mounting pressure for increased transparency, it is crucial
that companies adopt integrated risk management throughout their enterprise, where the
general counsel plays a key role.

GENERAL COUNSEL IS
UNIQUELY QUALIFIED
TO UNDERSTAND THE
IMPORTANCE OF NOTICE
OF RISK

A company’s failure to ade-
quately address known risks or to
avoid foreseeable consequences
can have devastating results. The
industry’s collective experience is
littered with examples of escalated
enforcement and litigation arising
from allegations that a compa-
ny’s leadership did not properly
address known risks. Consider
the following examples.

PG&E Camp Fire
In November 2018, the deadliest
wildfire in California’s history was
started by a failure of a 99-year-
old electrical tower (Tower 27/222),
killing 85 people and destroying
19,000 buildings. In 2020, Pacific

Gas and Electric Co. (PG&E) plead
guilty to 84 separate counts of
involuntary manslaughter and
one felony count of unlawfully
starting a fire. PG&E received

the maximum allowable fine of
$3.5 million and agreed to a

$25.5 billion settlement fund.!

A year-long investigation
conducted by the Butte County
district attorney concluded that
outdated power lines had sparked
the fire known as the “Camp Fire.”
The focus of the investigation and
subsequent public outcry centered
on allegations that the company
had ignored known risks. The
media reported: “Long before the
failure suspected in the Paradise
fire, a company email had noted
that some of PG&E’s structures in
the area, known for fierce winds,
were at risk of collapse. It reported
corrosion of one tower so severe

that it endangered crews trying to
repair the tower. The company’s
own guidelines put Tower 27/222 a
quarter-century beyond its useful
life — but the tower remained.”

Colonial Pipeline Cyberattack

Throughout 2020, the Pipeline
and Hazardous Materials Safety
Administration (PHMSA) con-
ducted an inspection of Colonial
Pipeline’s customer relationship
management (CRM) procedures
and records for locations in New
Jersey, Louisiana, North Carolina
and Georgia. Shortly after the
inspections concluded, PHMSA
gave notice to Colonial that it was
in probable violation of several
pipeline safety regulations. Among
the findings noted in PHMSA's
Notice of Probable Violation
(NOPV) were Colonial failed to
conduct proper point-to-point
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verification and failed to prepare
an adequate communication plan
for manual operation of the pipe-
line.? Less than a year later, the
lack of a plan for manual opera-
tion is alleged to have contributed
to the national impacts when the
pipeline remained out of ser-
vice after a cyberattack. PHMSA
proposed a civil penalty close to
$1 million.* “The 2021 Colonial
Pipeline incident reminds us all
that meeting regulatory standards
designed to mitigate risk to the
public is an imperative,” said
PHMSA Deputy Administrator
Tristan Brown.”

Hawaiian Electric Co.
(Maui Wildfires)

In August 2023, a wildfire broke
out on Maui that killed over 100
people, and rescue efforts were
still underway in Hawaii as of
September 2023. Maui County
filed a lawsuit against Hawaii
Electric Co. (HECO). The lawsuit
alleges that HECO was warned
of the circumstances that caused
the fire a year earlier, referring to
a 2022 shareholder report stating
that climate change and the result-
ing effects would be a substantial
factor to consider as wildfires
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increased across the state. Maui
County has argued that HECO
should have de-electrified many
of its electrical wires as Hurricane
Dora neared Hawaii with Category
4 winds forecast to hit Maui the
day of the fire. The expected cost of
the Maui wildfires is estimated at
around $5.52 billion to rebuild and
does not include any lawsuits that
may arise in the coming months
and years. HECO has denied
responsibility, but the full impact
of this incident may not be known
for years.

Navitas Pipeline Incident

In 2018, a gas line owned
by Navitas Midstream LLC in
Midland, Texas, exploded and
caused a fire that burned for over
an hour, impacting another gas
line directly above the Navitas
line, which then caused another
explosion that killed one Navitas
employee and grievously injured
first responders. Navitas had 300
leaks reported in the three years
they had owned the line prior to
the incident, giving rise to alle-
gations of ample notice without
mitigating the risk.

These and similar incidents
highlight the need for companies
to properly identify inherent risks,
implement controls and actively
monitor and manage residual risk.
Enterprise risk management is
ineffective if the process happens
once a year and sits on a shelf.
General counsel has a unique role
in this process. As a member of
senior management and an advi-
sor to the board, the general coun-
sel’s role entails more than merely
managing legal risks. General
counsel also validates their enter-
prise’s risk framework, governs
risk processes, understands their
company’s material risks and

controls and verifies that external
facing statements are accurate, rea-
sonable and consistent with their
company’s actions.

GENERAL COUNSEL ADDS
PERSPECTIVE THAT
TECHNICAL SUBJECT
MATTER EXPERTS (SMES)
MAY LACK

Functional groups tend to view
risk from tactical and siloed per-
spectives. While general counsel
cannot, and would not desire to,
replace SMEs, the nature of the
general counsel’s role provides
an enterprise-wide field of vision.
Some legal departments treat risk
management as a compliance issue,
but not all risks can be managed
through a rules-based paradigm.
Additionally, not all risks an enter-
prise faces will fit neatly into a
predefined compliance program.

Asking the right questions
can help in avoiding unintended
consequences. For example,
prioritizing work or replacement
of assets involves technical exper-
tise, but justifying which assets are
prioritized and documenting how
those decisions were made can
save a company from allegations
of ignoring risk or failing to evalu-
ate consequences. Companies can
survive mistakes but will have a
more difficult time defending action
or inaction absent a robust process
supporting the approach taken. The
reasonableness of that process can
be the difference between a regret-
table incident and a devastating,
company-ending failure. Beyond
asset management and integrity
management, the general counsel
has a view into operational, bud-
getary and regulatory workforce
management. This enterprise-
wide perspective uniquely
avails the general counsel of the

opportunity to anticipate risks and
threats, allowing the company to
respond more efficiently and eco-
nomically than when it must rely on
after-the-fact issue management.

GENERAL COUNSEL IS
THE BEST POSITION TO
UNDERSTAND THAT
WORDS MATTER

The stakes have never been
higher for ensuring clear and
effective communication.

Environmental, social and
governance (ESG) disclosures,
corporate responsibility messag-
ing and environmental reporting
continue to be under a bright
spotlight. In some cases, the
desire of companies to jump on
the ESG bandwagon put messag-
ing before actual programs and
created risk for companies whose
commitments were principally
aspirational. ESG ratings, with
varying models and unvalidated
scoring, gave rise to a proliferation
of sustainability messaging and
broad commitments to green and
clean practices without a solid
connection to process, practices
and measurable progress.

In response to wide-ranging
variations in disclosures and the
perceived difficulty for investors to
assess climate-related financial risks,
the U.S. Securities and Exchange
Commission (SEC) published a final
rule to standardize climate-related
disclosures for investors on March 6,
2024. The rule was built upon
the Taskforce on Climate-Related
Financial Disclosures (TCFD)
framework and requires disclosure
of material information related to
the management of climate-related
risks, with metrics including green-
house gas emissions.®

Greenwashing is now a dictionary-
defined term’” and part of our
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vernacular. From unsupported
claims to overexaggerated envi-
ronmental benefits, corporations
have been called out for allega-
tions of deceptive and misleading
messaging in advertising and
mainstream corporate reporting.
Until 2017, the total number of
climate litigation cases was 884
across a total of 24 countries, with
654 of these cases being in the
United States.® As of July 1, 2020,
the number of cases has nearly
doubled, with 1,200 cases filed
in the United States and 350 filed
in 37 other countries combined.’
The litigation includes both claims
around failure to adequately dis-
close material climate change risks
to investors and claims of false
or misleading statements about
efforts to address environmental
and climate-related impacts.
Even well-intentioned environ-
mental commitments can backfire
if they are not tied to demonstra-
ble investment and measurable
progress. In the context of hyper-
politicized attention being paid to
fossil fuel companies, messaging
must be examined with a critical
eye. The general counsel is often
in the best position to ask the right
questions to map messaging to
programs, practices and metrics.
Simply put, the general counsel
should evaluate whether the mes-
saging passes the red-face test.

GENERAL COUNSEL
UNDERSTANDS HOW
TO MANAGE ETHICAL
OBLIGATIONS

Effective communication and
transparency with regulators
are essential. However, multiple
channels for communication may
create risk, particularly where
personal and professional lines
become blurred. Emails and texts

In the context of hyperpoliticized attention being

paid to fossil fuel companies, messaging must

be examined with a critical eye. The general

counsel is often in the best position to ask the

right questions to map messaging to programs,

practices and metrics.

can trend toward more informal
communication than traditional
correspondence. Without guard-
rails in place to define and enforce
rules of engagement, agency staff
and company personnel may inad-
vertently step over ethical lines.

There have been several
instances covered in the media
purporting to demonstrate inappro-
priate familiarity between regulated
companies and regulators. For
example, in the aftermath of the
PG&E San Bruno pipeline incident,
thousands of emails were uncovered
between high-ranking California
Public Utilities Commission (CPUC)
staff and PG&E regulatory affairs
officers. Some of the emails included
PG&E asking for off-the-record
favors, such as a change of focus for
commission audits. Other emails
included PG&E’s former vice pres-
ident of regulatory affairs making
dinner invitations and discussing
sharing bottles of wine with the
CPUC president. The communica-
tions led to significant penalties for
PG&E and forced resignations for
PG&E and CPUC."

In 2018, texts were disclosed
between an Arizona corporation
commissioner and Arizona Public
Service lobbyists, where the com-
missioner appeared to commiser-
ate and strategize with the utility.
The texts were characterized by
the media as “playing digital
footsie with those they regulate.”"!
The long-term consequences for
the energy industry are that these
cases shake the public’s trust and
create avoidable obstacles to
achieving corporate goals.

No one is positioned better than
the general counsel to provide
governance for regulatory interac-
tions and, in doing so, advise on
how to avoid these potential ethical
conflicts. Controls to address this
risk should include training, writ-
ten policy and internal oversight.

GENERAL COUNSEL CAN
DETECT SHINY OBJECT
SYNDROME

The development of novel ideas,
programs and practices are good,
but they can have unintended con-
sequences. Where company action
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is driven by a perceived need to
match or outpace efforts taken at
peer companies, the risk of pro-
ducing unintended consequences
rises dramatically. Assessing risk
in advance of pursuing a change
allows for the evaluation of the
true cost against anticipated
benefits for the specific enterprise
contemplating the change. What
works well for one company may
not work well for another, and
identifying the risks related to a
new project or commitment from
an organizational, operational and
stakeholder perspective is critical.
Committing to a sea change is
easy to say but hard to properly
implement. Multiyear commuit-
ments of resources can compete
with other corporate goals and
objectives. General counsel should
be asking critical questions on the
management of change in advance
of any bold statements committing
to a path forward. Understanding
who will be impacted, what work
will change and what the potential
risks are will be the key to success.
Establishing and maintaining
realistic expectations around how

long a program will take to imple-
ment and planning stage gates to
determine next steps safeguards
against prematurely abandoning
an initiative for the next shiny
object. A fulsome analysis of the
project components and budget
variables is needed to manage
messaging so the company does
not have to walk back commit-
ments or projections in response
to foreseeable complications.

HOW TO ENGAGE WITH
INTERNAL CLIENTS ABOUT
RISK MANAGEMENT

It is important for the general
counsel to consistently think
beyond defensibility to strategic,
holistic, integrated risk manage-
ment. The first step in that process
is to gather information to deter-
mine the current state of your
company’s risk management. Start
with the basics. Determine how
many risk registers the company
currently maintains. The answer
may surprise you. Many compa-
nies have multiple risk registers
that have been created in func-
tional departments or corporate

divisions. Multiple risk registers
may include conflicting data and
competing priorities. These siloed
risk registers are evidence of the
company’s notice of risks that
may never have been escalated to
senior leadership in a meaningful
way. They may demonstrate a lack
of understanding about relative
risk, use over or underrated risk
scoring and may have been cre-
ated to make a case for funding,.
Importantly, they are generally discov-
erable, and the siloed nature in which
they are maintained does nothing to
absolve the company of having been
on notice about the entire contents of
each risk register.

Dive into the process to deter-
mine the effectiveness of the com-
pany’s risk management process.
Here are some questions to get
you started:

B What is the current risk
process for identifying,
assessing, scoring, prioritiz-
ing and managing risk?

B How are changes to risk
management — including
controls — evaluated,
communicated and
implemented?

B How integrated are risk
decisions?

B Who s involved and at
what level?

B How is the risk-management
process governed? Are the
doers also accountable for
governance?

B Are there multiple pro-
cesses to determine mate-
riality, and who manages
that process?

B What does assurance look
like enterprise-wide? Are
there independent pro-
cesses in place to determine
whether existing controls
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have been implemented as
designed and are effectively
addressing risk?

m Effective risk management
does not happen once a
year. Ask questions to verify
how risk is managed and
monitored on a daily, weekly,
monthly and quarterly basis.
How is it documented?
What tools facilitate mon-
itoring of risk by senior
leadership?

CONCLUSION

Regardless of whether your
company is taking the first step
or the 100th step at maturing
an integrated risk management
process across the enterprise, the
work is valuable. At every stage,
it is worth the time and resources
to affect outcomes proactively
and safeguard strategic goals. By
implementing and monitoring
controls, the company can reduce
the likelihood of a risk event as
well as mitigate potential conse-
quences. For a general counsel who
has not historically had a seat at the
table to discuss the company’s risk

processes, consider this your call to
action. Your duties to the company
as a member of senior management
and as an advisor to the board
require you to have visibility of
potential vulnerabilities across the
enterprise. It is no longer enough
to validate compliance and manage
litigation. Stakeholders are more
sophisticated than ever before.
They know the questions to ask. Be
prepared to answer the question,
“How do you know the company is
effectively managing risk?”
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i i) REGISTRATION
SUMMER PUL

N/

Summer school is in session! Join your peers July 10-12 in a relaxed, intormal setting for great CLE, camaraderie, networking and fun
events at this year's Annual Meeting. See what's included with your Annual Meeting registration below, Plus, choose from optional
CLE courses with nationally recognized speakers and add-on events and luncheons. Your Annual Meeting registration includes:

Conference gift for in-person attendees Wednesday and Thursday CLE sessions
OBA continental breakfast and hospitality

refreshments daily

Thursday Plenary Session
Thursday evening President's Barristers' Ball

Wednesday evening Reception (resort casual dress)

HOW TO REGISTER

a

ONLINE MAIL PHONE FAX/EMAIL
Register online at 0BA Annual Meeting Call Ben Stokes Fax the form to
www.okbar.org/ P.0. Box 53036 at 405-416-7026 or 405-416-7092 or email
annualmeeting Oklahoma City, 0K 73152 800-522-8065 it to bens@okbar.org
LOCATION HOTEL CANCELLATION POLICY

Most activities will take place at the Em-
bassy Suites in Norman, 2501 Confer-
ence Drive.

PARKING
The Embassy Suites offers free on-site
self-parking.

Fees do not include hotel accommoda-
tions, which must be booked separately. To
reserve a room, call 1-800-EMBASSY and
mention the Oklahoma Bar Association
2024 Conference (or group code OBA) or
visit https://bit.ly/3UdWW4B to book on-
line. The deadline to reserve a room under
the room block is June 17.

A partial refund may be available after
the conclusion of the Annual Meeting.
Contact Ben Stokes at bens@okbar.org.

SPECIAL NEEDS AND REQUESTS

Please notify Ben Stokes at bens@okbar.org
at least one week in advance if you have a
special need and require accommodation.

CHECK WWW.0KBARORG/ANNUALMEETING FOR UPDATES







SUMMER FUN

DON'T MISS OUT ON THIS YEAR'S ANNUAL MEETING

CONTINUED LEGAL 0BA ANNUAL SOCIAL
EDUCATION a AWARDS LUNCHEON . EVENTS
NETWORKING BAR SECTION AND
OPPORTUNITIES BUSINESS COMMITTEE MEETINGS

REGISTER AND VIEW EVENT DETAILS AT WWW.OKBARORG/ANNUALMEETING



OkLakoMA BAR ASSOCIATION

SUMMER SCHOOL

&

SPONSOR THE 0BA ANNUAL MEETING!

The OBA is excited for you to join us
for the 2024 OBA Annual Meeting!

Connect with attorneys from across the state
" by becoming a sponsor or vendor. ;
This is a great way to network and share your product or service.

- The deadline to apply is Saturday, June 1.
Please note that space is limited.

Visit .w.okbar.org!annualmeetii'ig for more information.

SPECIAL THANKS T0 OUR SPONSORS AND VENDORS
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MUTUAL INSURANCE COMPANY
DDAMTE CDALMOND
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Beyond Square One | Clear Numbers Bookkeeping | Coparent Academy
Imprimatur Press
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2025 OBA BOARD

OF GOVERNORS
VACANCIES

Nominating Petition

OFFICERS

President-Elect

Current: D. Kenyon Williams Jr.,
Sperry

Mr. Williams automatically becomes
OBA president Jan. 1, 2025.
(One-year term: 2025)

Nominee: Kara Vincent, Tulsa

Vice President

Current: Amber Peckio, Tulsa
(One-year term: 2025)

Nominee: Richard D. White Jr., Tulsa

BOARD OF GOVERNORS
Supreme Court Judicial District 3
Current: S. Shea Bracken, Edmond
Oklahoma County

(Three-year term: 2025-2027)
Nominee: Vacant

Supreme Court Judicial District 4
Current: Dustin E. Conner, Enid
Alfalfa, Beaver, Beckham, Blaine,
Cimarron, Custer, Dewey, Ellis,
Garfield, Harper, Kingfisher, Major,
Roger Mills, Texas, Washita, Woods
and Woodward counties
(Three-year term: 2025-2027)
Nominee: Vacant

Supreme Court Judicial District 5
Current: Allyson E. Dow, Norman
Carter, Cleveland, Garvin, Grady,
Jefferson, Love, McClain, Murray
and Stephens counties

(Three-year term: 2025-2027)
Nominee: Vacant
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Deadline: 5 p.m. Wednesday, May 8

Member at Large

Current: Angela Ailles Bahm,
Oklahoma City

Statewide

(Three-year term: 2025-2027)
Nominee: Rhiannon K. Thoreson,
Broken Arrow

SUMMARY OF
NOMINATIONS RULES

Not less than 60 days prior to
the annual meeting, 25 or more
voting members of the OBA within
the Supreme Court Judicial District
from which the member of the
Board of Governors is to be elected
that year, shall file with the exec-
utive director, a signed petition
(which may be in parts) nominating
a candidate for the office of mem-
ber of the Board of Governors for
and from such judicial district, or
one or more county bar associa-
tions within the judicial district may
file a nominating resolution nomi-
nating such a candidate.

Not less than 60 days prior to
the annual meeting, 50 or more
voting members of the OBA from
any or all judicial districts shall file
with the executive director a signed
petition nominating a candidate to
the office of member at large on
the Board of Governors, or three or
more county bars may file appro-
priate resolutions nominating a
candidate for this office.

Not less than 60 days before
the opening of the annual meeting,
50 or more voting members of the
association may file with the execu-
tive director a signed petition nom-
inating a candidate for the office of
president-elect or vice president,
or three or more county bar associ-
ations may file appropriate reso-
lutions nominating a candidate for
the office.

If no one has filed for one of the
vacancies, nominations to any of
the above offices shall be received
from the House of Delegates on a
petition signed by not less than 30
delegates certified to and in atten-
dance at the session at which the
election is held.

See Article Il and Article lll of the
OBA bylaws for complete informa-
tion regarding offices, positions,
nominations and election procedure.

Elections for contested posi-
tions will be held at the House of
Delegates meeting July 12, during the
2024 OBA Annual Meeting. Terms of
the present OBA officers and gover-
nors will terminate Dec. 31, 2024.

Nomination and resolution forms
can be found at https:/bit.ly/3K2m3D2.
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OKLAHOMA BAR ASSOCIATION

NOMINATING PETITIONS
(See Article 1l and Article 1l of the OBA Bylaws)

OFFICERS

President-Elect
Kara Vincent, Tulsa

Nominating petitions have been filed nominating Kara
Vincent, Tulsa, for president-elect of the Oklahoma Bar
Association Board of Governors for a one-year term
beginning Jan. 1, 2025. Fifty of the names thereon are
set forth below:

Elizabeth Kathleen Pence, Emily Elizabeth Crain,
Madelaine Ann Tack Hawkins, Deborah Ann Reed,
Cynthia Jane Burlison, Carl G. Vincent Jr., Gary L.
Maddux, Michael Edward Nesser, Stephanie Rickman
Mitchell, Charles Robert Willing, Joe Martin Fears,
Stefan Andre Mecke, Dusty Darlene Weathers,

Richard Dale White Jr., Kurtis Ryan Eaton, Kelsey T. Pierce,
William Todd Holman, Kara Elizabeth Pratt, Curtis Joe
Shacklett, Adrienne Nichole Cash, Robert J. Bartz,
Robert Lee Bearer, Arthur F. Hoge lll, Braden Wesley
Mason, Eric Christopher Money, Seth Aaron Day,
Alexandra Albert Crawley, Jared Raye Ford,

Littleton Tazewell Ellett IV, John Frederick Kempf Jr.,
Jonathan Lloyd Rogers, Jonathan A. Epstein, Collin Robert
Walke, Michael Hoyt Smith, Bryan Allen Fuller, John Patrick
Slay, Emily Paige Pittman, Jacqueline M. McCormick,
Carson Glass Lamle, Gregory Patrick Reilly, Aaron Christian
Tifft, Richard Mark Petrich, John Thomas Richer,
James Craig Milton, Christopher Joe Gnaedig, Sarah Elizabeth
Sadler, Heather Flynn Earnhart, Michael Terence Keester,
Kristen Pence Evans and Ann Ellen Keele.

A total of 63 signatures appear on the petitions.

Vice President
Richard D. White Jr., Tulsa

Nominating petitions have been filed nominating Richard D.
White Jr., Tulsa, for vice president of the Oklahoma Bar
Association Board of Governors for a one-year term
beginning Jan. 1, 2025. Fifty of the names thereon are
set forth below:

Michael Ellis Esmond, James H. Ferris, Patrick Dennis
OConnor, Scott Van Brunt Morgan, Terry Michael
Kollmorgen, Rodger Vaughn Curlik, Matthew Travis
Williams, James Earle Weger, Jack Lawrence Brown,
John W. Cannon, Thomas Lane Vogt, Robert J. Bartz,
Benjamin Rogers Hilfiger, Timothy Lee Rogers, Kara |IAnne
Smith, Allyson Elizbeth Dow, Shea Bracken, William Ladd
Oldfield, D. Kenyon Williams Jr., John Eric Priddy,

Lindsey Elizabeth Albers, Nathan Ray Floyd, Adam Taran
Heavin, Frederick J. Hegenbart, M. Scott Major, Jerry Lee
Zimmerman, Amber Nicole Peckio, Chad Alexander
Locke, Philip D. Hixon, Ciera Nicole Freeman, Kent Randall
Webb, Kenneth L. Hird, Philip Reid Feist, Carol Lynn
Swenson, Brian Russell Swenson, Eric Paul Nelson,
Danny Chappelle Williams, Angela Ailles Bahm,
Nicholas Edwin Thurman, James Rouse Hicks,

Miles Thomas Pringle, Kara Elizabeth Pratt,

Adrienne Nichole Cash, Joe Martin Fears, Austin Wade
Canfield, Michael Edward Nesser, Charles Robert Willing,
Stephanie Rickman Mitchell, Kara Marisa Vincent and
Robert Lee Bearer.

A total of 56 sighatures appear on the petitions.

BOARD OF GOVERNORS

Member at Large
Rhiannon K. Thoreson, Broken Arrow

Nominating petitions have been filed nhominating
Rhiannon K. Thoreson, Broken Arrow, for member

at large of the Oklahoma Bar Association Board of
Governors for a three-year term beginning Jan. 1, 2025.
Fifty of the names thereon are set forth below:

Anne Laurie Koller, Ashley Holbrook Leavitt, Eddie Lynn
Carr, Ashley P. Gregg, Breanne Markey Gordon,
Margo Elizabeth Shipley, Vanessa Laurine Lock,
Candace Merifield, Melissa Shepard Taylor, Andrew Michael
King, Kathryn Lorraine Sawyer, Joanna Kathleen Murphy,
Bryce Anthony Hill, Amanda Mayo Finch, Denise I.
Deason-Toyne, Grace Elizabeth Dawkins, Chrissi Renae
Nimmo, Gina J. Carrigan-St. Clair, Joseph Lumpkin

Hull lll, Joseph Michael Norwood, Elizabeth Kathleen
Sherwood, Rachel Lynne Farrar, Keri Denman Palacios,
Charles Cameron McCaskey, Cheryl Anne Jackson,
Jared Kent Nelson, Nicole Dawn Herron, Susan Carns
Curtiss, Micah Joseph Felton, Phillip C. Hawkins,
Susan Hamilton Jones, Richard Sherwin Toon Jr.,
Carrie Lynn Allen-Cole, C. Magan Graham, Scott Robert
Helton, Allie Lynn Palmer, Bethany Renee Turney,

Bria Alysse Hanlon, Jennifer Ashley Barnett, Michael Paul
Taubman, Catherine Zilahy Welsh, Kobi D’Anne Cook,
Jim Charles McGough Jr., James Travis Barnett, Guy W.
Tucker Jr., Sofia Miranda, Rebekah Martin Burchfiel,
Katheryn Cole Bell, Jennifer Lynn Tunder and

Jennifer Ary Brown.

A total of 51 signatures appear on the petitions.
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Proposed Dues Increase:
Stay Up or Play Catch-Up

By John Morris Williams

BEGAN MY TENURE AT THE

OBA on May 1, 2003. As excited as
I was to assume the position, I soon
learned there were some serious
challenges at hand. The most press-
ing issues were directly related to
the financial position of the associ-
ation. The financial reserves were
so thin that CLE collections had to
be closely monitored to ensure we
could meet payroll.

There were absolutely no
resources to fix the leaking roof,
remove 15,000 square feet of asbestos
or make major technological updates.
In sum, the place was broken, dirty,
had years of deferred maintenance,
and even the bathrooms smelled bad.

In 2004, the OBA increased dues
from $175 to $275 and still had the
cheapest bar dues in the country for
all the functions the OBA performs.
A few states may look cheaper, but
when you see their add-ons, the

This graph demonstrates how the buying power of $275 has declined over the
past 20 years. Available from https://bit.ly/3UiiwVq.
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cost of licensing has always been a
bargain in Oklahoma.

In today’s dollars, the current
dues have lost most of their value.
Yet, the OBA operated for 20 years
on what was
predicted at the
time of the last
dues increase
to only last six
years. The OBA
has always been
conservative
with dues dollars
and provided
great value.
Much of this has
to do with the
innovation and
creativity of the
staff. Speaking
of staff, the OBA
actually has

fewer employees  nttps:/ibit.ly/3QiAciM.

than when I first came to the OBA,
although the membership has
increased by more than 3,000.
After the last dues increase, we
spent 10 years playing catch-up.

This graph demonstrates the percentage increase of consumer prices over a
period of one year in several categories of goods. This graph has been modified
to display precise percentage increases. Source: U.S. Bureau of Labor Statistics,

This graph shows the annual rate of inflation since 2004. In 2004, the rate of inflation

was 2.66%, compared to 3.48% in 2024. Available from https://bit.ly/3UiiwVq.
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The deferred maintenance costs were
huge, the updates to technology were
costly, and we needed to upgrade
our salary schedule to ensure we
could keep the talented staff who had
stayed with us during the lean years.

The OBA is now at a crossroads.
The choice is either to stay with
meeting the current needs or to
let things decline and later play
catch-up. I have worked for three
different organizations, and my
experience has been that playing
catch-up costs significantly more in
the end. For example, currently, the
20-year-old roof needs replacing.
Defer that, and next, you will be pay-
ing repair costs for water damage,
some of which has already occurred.
The current association manage-
ment software that allows members
to perform multiple tasks online
has aged and will not support new
functionalities that would enhance
member online services. In the end,
the OBA will spend more, and mem-
bers’ dollars will lose value if a dues
increase does not occur now. You can
pay now or later. Later costs more.

I think I earned the reputation
of being tight with a dollar. First, I
always considered that the money
belonged to the members, and I
had a fiduciary duty to spend it
wisely. Second, I paid dues just
like everyone else. Third, the
finances are ultimately controlled
by the Supreme Court, and every

THE OKLAHOMA BAR JOURNAL

NOTICE OF HEARING ON
PROPOSED DUES INCREASE

Monday, May 20, 2024 | 4 p.m.
Oklahoma Bar Center
1901 N. Lincoln Blvd.

Oklahoma City

Following careful analysis and consideration of the association’s long-
term financial outlook, the OBA Board of Governors has proposed
that, effective Jan. 1, 2025, membership dues be increased from $275
to $400 for those who have been members more than three years
and from $137.50 to $200 for those who have been members for three
years or less. If approved by the OBA House of Delegates, this would
be the first increase in OBA membership dues in 20 years.

A public hearing has been set for Monday, May 20, 2024, from 4-5 p.m.
In addition, members are invited to make written comments to OBA
President Miles Pringle, P.O. Box 53036, Oklahoma City, OK 73152, or
by email to president@okbar.org.

single penny of expenses has to
be justified.

It’s time to stay up. In today’s dol-
lars, it would take $451 to be equiv-
alent to the $275 dues in 2004. When
taking inflation into consideration,
OBA members have actually had a
dues decrease every year for the last
20 years. It's now time to catch up and
stay up or eventually play catch-up
at a significantly greater cost.

It is my association, too. My
experience tells me we need
to catch up with inflation and
increase the dues to $400. We will
still be paying less in real dollars
than the last dues increase in 2004.
It’s a bargain too good to pass up.

John Morris Williams served as OBA
executive director from 2003 to 2022.
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Law DAy 2024

Contest Winners Highlights

HE OBA LAW DAY COMMITTEE would like to thank Oklahoma educators, students

and their families for participating in the 2024 Law Day Contest. This year, 1,696 students
from 66 towns and more than 120 schools and homeschool groups entered the contest.

First- through 12th-grade students demonstrated their knowledge of the history and concepts

of the theme “Voices of Democracy” through essays, creative writing and multimedia art. Pre-K
and kindergarten students were given a choice of coloring activity pages related to the theme,
allowing them to show off their budding creative and writing abilities. For both elementary and
secondary students, the contest allowed them to explore how in democracies, the people rule,
and we must speak up and vote in elections to maintain democracy and the rule of law.

DEMOCRACY FROM THE PERSPECTIVE OF A
TIME TRAVELER

Adrenaline rushed through my veins as I stood before
the vibrating frame of the time-travel portal. I could feel
the metallic humming deep in my core, and with every
step I took towards the threshold my heart quickened,
matching its pulse. In mere minutes, I would be trans-
ported to arguably the most crucial era that laid the
foundation for modern-day America. I hesitated before
stepping towards the portal, mentally flipping through
the pages of my history textbook at home. The air sur-
rounding the portal seemed to shimmer more and more
the closer I got to the portal, until suddenly I felt myself
being sucked into it, a kaleidoscope of colors and lights
engulfing me. The world around me
warped and twisted, and it felt as though
all of my limbs were being pulled in a
different direction all at once. Read the full
essay at www.okbar.org/lawday.

A
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Lily Nguyen

Grand Prize

Classen School of Advanced
Studies at Northeast,
Oklahoma City
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THE LOST STORIES FROM HISTORY n
The sky’s engulfed with light, blinding everything
around me. I wake up sweating, wondering about
the absurd dreams that fill my mind this time. I look
at the clock seeing 6 am bold across the face, peering
at me like a cat. I lazily leave my bed, and put on my
fuzzy green slippers. As I walk to fulfill that longing
for a single drip of coffee, I stop suddenly, dead in
my tracks. Read the full essay at www.okbar.org/lawday.

ESTABLISHING VOICES OF DEMOCRACY:
POST-CIVIL WAR AMERICAN REFORM

“Our fathers believed that if this noble view of the
rights of man was to flourish, it must be rooted in
democracy. The most basic right of all was the right
to choose your own leaders,” says President Lyndon B.
Johnson in a special message to Congress regarding
the American promise in 1965. Democracy is the
cornerstone of America and is what allows the ideas
of possibility and hope to run through the country.
Read the full essay at www.okbar.org/lawday. n

-

. Jaley Hunt 2. Mary Elizabeth Kauk
First Place First Place
12th Grade Art 12th Grade Writing
Edmond Santa Fe High School, Corn Bible Academy,
Edmond Clinton
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3. Jessie Wong 4. Lily Ramon
First Place First Place
11th Grade Writing 11th Grade Art
Norman High School, High Plains Technology Center,
Norman Woodward
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OUR VOICES TRuLY BE HEARD
BECAUSE OUR THROATS ARE SoRE FR(A SHeuTIbG
TO INDIFF&REUT Er___'IIE:t_"’}

KATE BERNARD'’S JOURNAL

Dear Journal,

It feels so silly to write like this; like I am a young
schoolgirl. But somehow, it seems important to
document my journey ... No, my new career. I was
born in Nebraska in 1875 to my parents: John and
Rachel. My poor mother died soon after, and my

father abandoned me to the care of my welcoming n

relatives. Read the full entry at www.okbar.org/lawday.

To see the complete list of
winning entries, please visit
www.okbar.org/lawday.

OUR RESPONSIBILITY n
Civic participation is the way we citizens of the
United States build a stronger sense of community.
Civic participation by definition is the involvement
of individual constituents or communities in local,
state, and national government. The United States
is defined as a democracy which relies on our
responsibility to engage and be the change we
want to see in our government. Influencing others
to be active in participating can lead to our voices
being heard and represented. Read the full essay at
www.okbar.org/lawday.

5. Ciaran Schiavone 6. Julie Martin
First Place First Place
10th Grade Art 10th Grade Writing
Edison Preparatory School, Cache High School,
Tulsa Cache
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7. Joseph Madden
First Place
Ninth Grade Art
Mingo Valley Christian School,
Tulsa Pauls Valley

8. Ledesli Armendariz
First Place
Ninth Grade Writing
Pauls Valley Junior High School,
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MANY OPPORTUNITIES

JOIN AN OBA COMMITTEE TODAY!

Get more involved in the OBA, network with colleagues and work together for the bet-
terment of our profession and our communities. More than 20 active committees offer
you the chance to serve in a way that is meaningful for you.

Now is your opportunity to join other volunteer lawyers in making our association the
best of its kind!
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"My féar. of failing, malpract “&"bar' complaints was 7
* unbearable, and all Lo as keep opening new

Get help addressing stress, depression, anxiety, substance abuse,
relationships, burnout, health and other personal issues through
counseling, monthly support groups and mentoring or peer support.

800-364-7886 | WWW.OKBAR.ORG/LHL

_f_,-Tt’Q Oklahoma Bar Association

i &Y |3 Lawyers Helping Lawyers
& 7 Assistance Program



FroM THE EXECUTIVE DIRECTOR

Celebrating the Rule of Law

By Janet Johnson

MAJOR BRAGGING RIGHT

for Oklahomans is that our
state is the birthplace of Law Day.
Oklahoma lawyer Hicks Epton,
who later served as OBA and OBF
president, conceived this idea in
1951. Since its inception, Law Day
has become a way to celebrate
and honor the rule of law. In 1958,
President Eisenhower established
Law Day as a national day in the
United States, and it is celebrated
annually on May 1 to honor the
law and its basis for our system of
government. This month, many
Oklahoma lawyers, county bar
associations and the OBA will be
promoting a deeper understand-
ing of the legal system and its
principles to the public.

Law Day serves as an opportu-
nity for Oklahomans to reflect on
the role of law in their lives and
to engage in discussions about
the legal system’s significance in
preserving democracy, protecting
individual rights and ensuring
justice for all citizens. It also pro-
vides a platform for legal profes-
sionals to interact with the public
and to promote civic education
and engagement.

Each year, I can hardly contain
my excitement about Law Day. It’s
such an amazing opportunity to
celebrate the rule of law, revisit
civics and engage with the pub-
lic. Highlighting the relevance of
Law Day is always an important
mission for the OBA. It is a key
opportunity to not only celebrate
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the legal profession but also pro-
mote public awareness of the rule
of law. Plus, it gives lawyers a
platform to showcase their exper-
tise and commitment to upholding
justice in Oklahoma. Through our
annual Ask A Lawyer public ser-
vice event, lawyers assist the pub-
lic with a variety of legal issues.
Every May 1, all Oklahomans
are encouraged to call a hotline
or send an email with their legal
questions. Volunteer lawyers staff
the hotline from 9 a.m. to 9 p.m. to
assist callers with any issues they
may be encountering or direct
them to appropriate resources to
assist them further. Every year,
thousands are able to take advan-
tage of this service, which is now
in its 48th year.

I encourage you all to look at
the many opportunities for par-
ticipation in Law Day. By promot-
ing public understanding, Law
Day provides an opportunity for
lawyers to engage with the public
and promote a deeper under-
standing of the legal system. This
helps to demystify legal concepts,
address misconceptions and foster

informed citizenship. It can often
be overlooked how crucial a role
lawyers play in advancing civic
education and promoting civic
engagement. Participating in
Law Day events allows lawyers
to educate students, community
members and fellow profes-
sionals about their rights and
responsibilities.

Overall, Law Day is an oppor-
tunity to celebrate legal heritage
and achievements. By participat-
ing in Law Day activities, lawyers
can honor the legacy of those
who have worked tirelessly to
advance justice, protect individ-
ual rights and uphold the rule of
law. Contributing to the public
good and promoting legal literacy
will undoubtedly foster a greater
appreciation for the legal system.
Involved lawyers can demonstrate
their dedication to upholding the
rule of law and advancing justice
for all by actively engaging in Law
Day and helping us all build a more
informed, inclusive and equitable
society. I hope you'll join us in this
endeavor this year and every year!

To contact Executive
Director Johnson, email
her at janetj@okbar.org.
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FrROM THE PRESIDENT

(continued from page 4)

that the costs of running the OBA
will continue to rise over time. One
of the things that has put the OBA
in a position of strength over the
past few years is its strategic reserve.
That reserve should be protected
and not become a source of fund-
ing for losses incurred due to the
failure of the OBA to reasonably and
appropriately raise the dues level.

I assure you that, with this
increase, the OBA will continue to
improve its operations and services —
not simply to maintain the status
quo. Firstly, an organization is
only as strong as the people who
work for it. This increase allows the
OBA to keep its best personnel and
invest in future talent. Secondly,
the OBA has been focusing more
and more on improving its technol-
ogy over the past couple of years.
You may not see everything that
is being done, but a lot of work is
taking place. Moreover, we have
reorganized the OBA Technology
Committee and appointed Collin
Walke as chair to review what the
OBA does today and recommend
a future direction for the organi-
zation. Thank you, Mr. Walke, for
your service.

Hopefully, the discussion above
makes clear that we cannot do
nothing. To add to that point, this
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year, the OBA is projected to draw
down its strategic reserve by $1.26
million. To be clear, OBA operations
run on a close to breakeven basis.
Rather than ongoing operations, it is
building costs and maintenance that
create the bulk of the loss in 2024.
You should know future projected
building costs were included in
the cash flow projections that were
considered when the board eval-
uated the dues increase to specifi-
cally address this issue.

There is another factor to
consider: “How does the OBA
compare to other bar associations
around the country?” Not all bar
associations are integrated bars
that perform all the functions
that the OBA does. Kansas and
Colorado, for example, are vol-
untary bars that are not required
to maintain an enforcement arm
like the OBA Office of the General
Counsel. Others, like Texas, have
vastly different membership
makeups (e.g., more than 100,000
members compared to the OBA’s
18,000) and can bring in consider-
ably larger sums of money to run
their operations.

The best comparisons, I believe,
are South Carolina, Alabama,
Oregon, Kentucky, Wisconsin,
Arizona and Louisiana. Their aver-
age dues are $398, so the board’s

recommended increase would
bring us in line with similarly situ-
ated states. With that said, I would
not be surprised if some of those
states on the lower end raise dues
in the next few years, illustrating
that the OBA is the bargain it has
been over the past decade-plus.

To conclude, I remind all
Oklahoma attorneys that practic-
ing law in this state is a privilege
and not a right. There are many
obligations that come with that
privilege, which are regulated,
supported and enhanced by the
OBA. I think it is more than fair
for Oklahoma attorneys to pay
for that privilege at a dues level
that appropriately supports the
OBA’s ongoing operations and
appropriate building maintenance
and upkeep. Other models would
require either increased court
fees (burdening some of those
Oklahomans less able to pay) and/
or funds from Oklahoma’s gen-
eral revenues (taking away from
law enforcement and education).

I firmly believe that Oklahoma’s
model is the best and most equi-
table one available.

I humbly ask for your support of
the proposed OBA dues increase.
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Law PrAcTiICE TiPs

Navigating the Latest
Microsoft 365 Innovations

By Julie Bays

A4 Y T'S TIME TO UPGRADE.”

Upgrades are great
when related to hotel rooms,
home improvements and airline
seating. Technology upgrades
(and updates) used to be a slight
annoyance that frequently added
new useful features and tools, but
upgrading a technology tool today
is often approached with trepida-
tion. What feature that I use daily
will either disappear or be moved
somewhere difficult to locate?
What third-party software add-on
or peripheral will cease to work or
require an upgrade of its own once
the upgrade is finished?

For lawyers with busy work-
loads, another challenge with
upgrades is finding the time to
learn about the usefulness of any
upgraded features.

Microsoft certainly keeps upgrad-
ing and changing things. Many
lawyers use the Microsoft 365 suite
every day, so it is useful to keep up
with the many updates and changes
in features that have occurred in
the past year or so. Microsoft is now
promoting their artificial intelligence
tool, Copilot, which can be added
as part of the Microsoft 365 for
business suite to their customers,
so let’s begin with that.

WHAT IS COPILOT?

Microsoft 365 Copilot and
Bing Copilot Chat are distinct
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Al-powered tools. They operate in
different contexts and serve differ-
ent purposes. Unfortunately, they
are both named Copilot, so it can
be confusing.

Microsoft 365 Copilot

Microsoft 365 Copilot is an Al
assistant integrated within the
Microsoft 365 suite, including
applications like Word, Excel,
PowerPoint, Outlook and Teams.
It offers personalized assistance
by accessing and analyzing data
within the Microsoft 365 eco-
system, facilitating tasks like
generating documents, analyz-
ing data, creating presentations,
managing emails and enhancing
collaboration.

More importantly, Microsoft
365 Copilot works with your data
and does not access the web or use
any information outside of your
applications. It incorporates into
your applications.

Copilot Chat

The new Bing, which is now also
called Copilot, is a chatbot incorpo-
rated into the Bing search engine.
You must be logged in to a personal
Microsoft account. The chatbot is
also available in the Edge browser
and the Edge mobile browser. The
new Copilot screen invites you to
“Ask me anything,” and you can
select a conversation style from

the options: more creative, more
balanced or more precise. You can
run a regular web search or toggle
Copilot Chat. Copilot Chat works
best with Microsoft Edge or the
Bing mobile app.

The business version, often
referred to as Copilot Chat
Enterprise, is designed with
commercial data protection in
mind. This version is tailored for
business users and operates under
stricter privacy and security pro-
tocols to ensure that the data used
within a corporate environment
remains confidential and is not
used for training AI models.

In contrast, the individual ver-
sion of Copilot Chat may use the
data from interactions to improve
and train the Al models. In the
consumer version, data from the
chats can be utilized to enhance the
ATl's understanding and responses,
subject to Microsoft’s privacy poli-
cies and guidelines. This distinction
is crucial for law firms and indi-
viduals to understand, especially
regarding the handling and privacy
of their data during interactions
with Al tools like Bing Chat Copilot.

USING MICROSOFT 365
COPILOT

Word

In Microsoft Word, Copilot
enhances the writing process by
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assisting in generating first drafts
and editing content, streamlin-
ing the creation of documents.
When starting a fresh document,
the “Draft with Copilot” feature
appears where your prompt is. You
can provide a simple sentence or
a more intricate request, such as,
“Write a blog post about forming
an LLC” or “Create a paragraph
on time management.” Users can
reference up to three existing files,
grounding the content Copilot
generates. You can choose to keep
it, discard it or ask Copilot to regen-
erate a different version. To fine-
tune Copilot’s response, a user can
provide specific instructions like
“Make this more concise.”

Copilot can also work with
material that you already have. It
can edit or improve your existing
content. If you want to rewrite text
or turn it into a table that you can
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change, you just select the part
you want to rewrite, and it will
do it for you.

PowerPoint

Copilot in PowerPoint can help
create professional presentations.
Users can generate an initial draft
slideshow by selecting the Copilot
button and providing a prompt,
such as “Create a presentation about
project milestones.” Copilot will
draft the initial content, which users
can then edit and modify as needed.

In addition to drafting new
presentations, Copilot can summa-
rize existing ones by condensing
lengthy content to highlight key
sections. This can make it easier to
review or share presentations with
extensive material.

Copilot also facilitates pre-
sentation organization by rear-
ranging slides, adding section

separators and improving overall
flow and clarity. It provides a feature
to convert Word documents into
PowerPoint presentations — handling
slide generation, layout application,
speaker notes creation and theme
selection.

Outlook

One of the key benefits of
using Copilot in the new Outlook
is its ability to summarize email
threads and draft responses. It
analyzes the contents of incoming
emails, identifies key information
and presents it to you in a concise
format, making it easier for you to
understand the conversation and
respond effectively. This feature is
useful when dealing with lengthy
email threads or when you need to
quickly catch up on a discussion.

Additionally, Copilot can
assist a lawyer in drafting email

MAY 2024 | 81



responses. It provides suggestions
based on the context and content
of the email you are replying to,
helping you compose more effi-
cient and effective messages.

Teams
Microsoft Teams Copilot has all
the same features as above, and
Microsoft keeps adding more to
Teams. In Teams, you can get sug-
gestions for prompts to improve
your outcomes.

MICROSOFT 365 TOOLS

Microsoft 365 subscribers have
had to learn that there are two
ways to access your tools. We
have Word, Outlook and the rest of
the Office suite installed on our
computer. But we can also log in
to the web version of Microsoft
365 and access many other tools
provided by Microsoft. If you
have used the online version of
Outlook, you may be comfortable
with the new Outlook.

The New Outlook
The updated email and calendar
app has a simpler interface like the
web version of Microsoft Outlook.
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ARTIFICIAL INTELLIGENCE

SHAPING THE FUTURE OF LAW PRACTICE

JULY 12 | EMBASSY SUITES | NT)RWIN

If you’re interested ig learning more about Microsoft Copilot and

how to integrate it into your practice, Ben Schorr, senior content #
program manager at Microsoft, will be speaking Friday, July 12, on
navigating Microsoft Copilgt. His session will be held during the «
Artificial Intelligence Conférence in conjunction with the OBA Annual
Meeting at the Embassy Suites in Norman, July 9-12. Mr. Schorr is

the author of several books and articles on technology, ipcluding
Microsoft 365 for Lawyers and The Lawyer’s Guide to Microsofi Wo.r;c.!“.I v

The once complex ribbon has
been streamlined to reduce clut-
ter, allowing users to select from
different density options to adjust
the layout to their liking. Settings
management has been made more
efficient, with a prominently placed
“Settings” cog in the top right
corner, making account, email and
calendar configurations more intu-
itive. The new Outlook also offers
personalization options, accommo-
dating individual preferences with
layouts ranging from “roomy”

to “compact.”

However, there are drawbacks.
The new Outlook, despite its
simplicity, lacks support for some
features vital to legal workflows,
such as tasks, notes and the full
functionality of classic contacts.
Additionally, there may be com-
patibility issues with specific add-
ins and integrations.

For lawyers, a significant lim-
itation of the new Outlook is its
compatibility with practice manage-
ment software (PMS) add-ins. These
add-ins, such as the Clio add-in, are
crucial for many law firms to man-
age their cases, clients and billing
effectively. Most of these add-ins

do not work with the new Outlook,
which can be a major inconve-
nience. Unfortunately, Microsoft
insists that this new Outlook will
replace the classic Outlook by the
end of the year. Hopefully, most
of the PMS companies will replace
their old integrations and add-ins
with new ones to be reinstalled into
the new Outlook.

Classic Microsoft Outlook Tools

These tools are available to use
with classic Outlook.

Meeting Insights. If you
haven’t noticed a blue button
in the top right corner of your
calendar entry called “meeting
insights,” then you are missing out
on a valuable tool. The meeting
insights feature is offered within
the Microsoft 365 calendar.

Meeting insights helps users
get ready for meetings by finding
related content from their mail-
boxes, OneDrive for Business and
SharePoint sites. It shows all the
documents and emails that might
matter for the meeting. It also rec-
ommends materials that users may
need to look at or review so they can
be well prepared for the meeting.
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Microsoft Bookings. This
scheduling app is part of your
Outlook calendar and might be
something you want to consider.
This app has improved over the
years. You access it through the
online version of Outlook Calendar.
This application enables lawyers to
efficiently manage appointments,
meetings and consultations with
clients or colleagues.

Bookings lets you create an
online booking page you can share
with clients so they can book
appointments with attorneys or
staff according to their availability.
You can put this booking page
link in emails, newsletters or the
law firm’s website for easy access.

When someone makes an
appointment through bookings, it
synchronizes immediately with
the Outlook calendar of the lawyer
or staff member they booked
with. This integration stops them
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from being booked twice at the
same time and makes sure their
availability is always up to date.

It sends automated email notifica-
tions for appointment confirma-
tions and reminders to both clients
and attorneys or staff members.

Law firms can configure dif-
ferent appointment types, such
as initial consultations, follow-up
meetings or specialized legal
services, each with customizable
durations. Specific lawyers or staff
members can be assigned to each
type of appointment.

Classic Outlook Summarize.
Because I have installed Microsoft
CoPilot, classic Outlook displays
the “summarize” tool. This is a real
time-saver. Not only will it sum-
marize a long email, but if there
are several emails in the conversa-
tion, it will summarize the entire
discussion with links to each of the
individual emails in the summary:.

CONCLUSION

These newer features are only
a small fraction of Microsoft’s con-
tinuous updates. As many lawyers
rely heavily on these tools for their
daily workflows, staying informed
about the latest changes can be a
challenge but is crucial for maxi-
mizing efficiency and making the
most of the available resources.
While learning recent updates
may initially interrupt your usual
work routines, using the improved
features can help you achieve
more efficiency and productivity
in your legal practice.

Ms. Bays is the OBA practice
management advisor, aiding
attorneys in using technology and
other tools to efficiently manage
their offices.
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BoARD oF GOVERNORS ACTIONS

Meeting Summaries

The Oklahoma Bar Association Board
of Governors met Feb. 23.

REPORT OF THE PRESIDENT

President Pringle reported he
attended the joint reception with
the Board of Governors and the
Oklahoma Bar Foundation, the
annual has-beens dinner and the
swearing-in ceremony for offi-
cers and new board members.
He worked on appointments
and Annual Meeting program-
ming, filmed a Law Day video
and revised the Technology
Committee Aims and Objectives
with Executive Director Johnson
and Chair Collin Walke. He
reviewed new renderings for the
Oklahoma Bar Center entrance,
authored an Oklahoma Bar Journal
article, attended the National
Conference of Bar Presidents
Midyear Meeting and served as
an Oklahoma delegate in the ABA
House of Delegates in Louisville,
Kentucky. He attended a dinner
for the Oklahoma delegates to
the ABA House of Delegates as
well as a dinner with the officers
of the Oklahoma, Arkansas and
Texas bar associations. He also
attended the Legislative Monitoring
Committee meeting.

REPORT OF THE
PRESIDENT-ELECT
President-Elect Williams
reported he attended the Board of
Governors has-beens dinner, the
swearing-in ceremony for officers
and new board members and
President Pringle’s reception. He
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virtually attended the ABA train-
ing session for new delegates and
participated in an Inns of Court
Pupillage Group presentation
preparation session. He reviewed
multiple needs requests made to
the Oklahoma Bar Foundation and
voted on Board of Trustees reso-
lutions. He attended the January
meeting of the OBF Board of
Trustees, the Southern Conference
of Bar Presidents meeting and
the National Conference of Bar
Presidents Midyear Meeting in
Louisville, Kentucky. He attended
multiple presentations following
the National Conference of Bar
Presidents Midyear Meeting,
served as an Oklahoma delegate
at the ABA House of Delegates
and attended a dinner for the
Oklahoma delegates to the ABA
House of Delegates. He attended
a dinner with the officers of

the Oklahoma, Arkansas and
Texas bar associations, virtually
attended the February meeting of
the Professionalism Committee
and worked on appointments
for 2024 and officers for 2025. He
also attended the Tulsa County
Bar Association Judicial Dinner,
the joint reception with the Board
of Governors and the Oklahoma
Bar Foundation, two Legislative
Monitoring Committee meetings
and an event hosted by the Tulsa
County Bar Association.

REPORT OF THE
VICE PRESIDENT

Vice President Peckio reported
she attended the Board of Governors
has-beens dinner and the swearing-
in ceremony for officers and new
board members. She also attended
the joint reception with the Board of
Governors and the Oklahoma Bar
Foundation, as well as a welcome
reception for Judge Sara E. Hill, the
monthly Tulsa Lawyers Helping
Lawyers Assistance Program
discussion group and the Family
Law Section happy hour with
Tulsa County’s new family law
judges at the Tulsa County Bar
Association. She taped the newest
“Between Two Weeds” CLE seg-
ment for the OBA CLE Department
and attended and spoke at
the Legislative Kickoff for the
Legislative Monitoring Committee.

REPORT OF THE
EXECUTIVE DIRECTOR
Executive Director Johnson
reported she worked on Annual
Meeting programming with the
Oklahoma Supreme Court and
within the OBA and met with
architects to work on render-
ings for the new Oklahoma Bar
Center entrance, as well as with
Justice Darby and Past President
Hermanson and his family for
feedback. She authored an arti-
cle for the Oklahoma Bar Journal,
met with Jackson Mechanical on
current preventative maintenance
for the Oklahoma Bar Center’s
chiller, boiler and HVAC and held
a directors meeting on membership
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email processes. She met with
members about the criminal law
Mock Trial program, attended
the National Conference of Bar
Presidents Midyear Meeting in
Louisville, Kentucky, and attended
the Oklahoma delegates dinner.
She attended a breakfast with OU
College of Law faculty to discuss
engagement opportunities, a
meeting with Lawyers Helping
Lawyers Assistance Program
Commitee Chair Scott Goode and
A Chance to Change to discuss
phone answering procedures and
Mayor David Holt’s investiture as
dean of the OCU School of Law.
She attended CLE programming
on 60 O.S. Sec. 121 presented by
the Attorney General’s Office, the
YLD board meeting and bar exam
survival kit assembly, the Bench
and Bar Committee meeting and
the joint reception with the Board
of Governors and the Oklahoma
Bar Foundation.

REPORT OF THE IMMEDIATE
PAST PRESIDENT

Immediate Past President
Hermanson reported he attended
the Board of Governors has-
beens dinner, the swearing-in
ceremony for officers and new
board members and a joint dinner
of the officers of the Oklahoma,
Arkansas and Texas bar associa-
tions. He attended the National
Conference of Bar Presidents
and the Southern Conference of
Bar Presidents Midyear Meeting
in Louisville, Kentucky. He
appeared before the Oklahoma

THE OKLAHOMA BAR JOURNAL

House of Representatives Budget
Subcommittee at the Oklahoma
state Capitol and attended the
OBA delegates dinner to the ABA
House of Delegates and the ABA
House of Delegates meeting as an
OBA delegate. He also virtually
attended the special committee
meeting on the remodel of the
Oklahoma Bar Center entrance
and the Legislative Monitoring
Committee meeting. He attended
board meetings of the District
Attorneys Council and the
Oklahoma District Attorneys
Association. Additionally, he
attended the Law Day Committee
meeting and the joint reception
with the Board of Governors and
the Oklahoma Bar Foundation.

BOARD MEMBER REPORTS
Governor Ailles Bahm
reported she attended the Board of
Governors has-beens dinner, two
Legislative Monitoring Committee
meetings, the Lawyers Helping
Lawyers Assistance Program
Committee meeting and the
Bench and Bar Committee meet-
ing. Governor Barbush reported
he attended the Choctaw Nation
Bar Association meeting and the
joint reception with the Board
of Governors and the Oklahoma
Bar Foundation and met with
Executive Director Johnson.
Governor Bracken reported he
attended the Board of Governors
has-beens dinner, the swearing-in
ceremony for officers and new
board members, the joint ceremony
with the Board of Governors and

the Oklahoma Bar Foundation and
the foundation’s needs assessment
meeting. He also discussed the
Oklahoma Lawyers for America’s
Heroes Program with program
coordinator Craig Combs and
MAP Director Jim Calloway:.
Governor Conner reported he
attended the Garfield County Bar
Association meeting. Governor
Dow reported she attended the
Family Law Section meeting, the
Mary Abbott Children’s House
Board of Directors meeting and
the joint reception with the Board
of Governors and the Oklahoma
Bar Foundation. Governor Hixon
reported he attended the Board of
Governors swearing-in ceremony
and reception, the Tulsa County
Bar Association Board of Directors
February meeting, the judicial din-
ner fundraiser for the Tulsa County
District Court and the Morton
Comprehensive Health Services
January Board of Directors meet-
ing. He participated in the annual
retreat and Board of Directors
meeting for the Will Rogers
Memorial Foundation. Governor
Knott reported she presented a
CLE program at the Canadian
County Bar Association’s January
meeting, as well as at the OCU
School of Law Alumni Association.
She attended the Canadian County
Bar Association’s February meet-
ing. Governor Oldfield reported
he reached out to Professionalism
Committee Chair Richard D. White
Jr. and Legal Internship Committee
Chair Trent Hall Baggett to intro-
duce himself as the Board of
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Governors liaison to the commit-
tees. Governor Rogers reported he
attended the Board of Governors
has-beens dinner, the Board of
Governors swearing-in ceremony
for officers and new board mem-
bers and the TU College of Law
Alumni Association board meet-
ing for past presidents and recep-
tion for Judge Sara E. Hill. He also
attended the Tulsa County Bar
Foundation Judicial Dinner fund-
raiser for the Tulsa County District
Court and the OU College of Law
Order of the Owl induction and
ceremony. Governor Thurman
reported he met with the Civil
Procedure and Evidence Code
Committee and judged the High
School Mock Trial competition.
Governor Trevillion reported he
attended the Board of Governors
has-beens dinner and the swear-
ing-in ceremony for officers and
new board members. He initiated
contact with the Group Insurance
Committee chair and attended
the Federal Bar Association White
Collar Committee meeting and

a voting rights CLE sponsored
by the U.S. District Court for the
Western District of Oklahoma.

REPORT OF THE YOUNG
LAWYERS DIVISION
Governor Talbert reported she
attended the Access to Justice
Committee meeting, in which
the date was set in the fall for the
annual summit, and the Solo and
Small Firm Conference Planning
Committee meeting. She also
attended the YLD board meeting.

REPORT OF THE
GENERAL COUNSEL

A written report of PRC actions
and OBA disciplinary matters for
the month was submitted to the
board for its review.
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After an in-depth analysis, the program

coordinator recommends changes to

substantially restructure the program, including

leveraging existing public resources, such as

Oklahoma Find A Lawyer, as opposed to offering

no-cost direct legal representation.

BOARD LIAISON REPORTS
President-Elect Williams
reported the Legislative
Monitoring Committee is prepar-
ing for the annual OBA Day at the
Capitol. Past President Hermanson
reported the Solo and Small Firm
Conference Planning Committee
met in February and is discussing
programming for an educational
track aimed at solo and small firm
practitioners to be held in conjunc-
tion with the Annual Meeting in
July. Governor Barbush reported
the Cannabis Law Committee and
the Lawyers Helping Lawyers
Assistance Program Committee are
both meeting regularly. Governor
Bracken said that John Cannon
was recently appointed chair of the
Military Assistance Committee.
Governor Conner reported the
Awards Committee will meet in
April to review and discuss this
year’s OBA Award nominations
and make its recommendations for
the 2024 winners. Governor Dow
reported Melissa Brooks has been
appointed co-chair of the Diversity
Committee. Governor Hixon
reported the Law Day Committee
has completed judging the Law Day
student art contest entries, and its
work judging essays continues. He

said a record-breaking number of
contest entries were received this
year. Governor Thurman reported
the Civil Procedure and Evidence
Code Committee met recently,
and Spencer Habluetzel is its new
chair. Governor Knott said the Law
Schools Committee is continuing to
coordinate site visits at law schools.
Governor Ailles Bahm reported
the Lawyers Helping Lawyers
Assistance Program Committee
is developing its relationship with
the LHL Foundation to support
fundraising efforts. She also said the
Legislative Monitoring Committee
is looking for speakers for its
upcoming OBA Day at the Capitol
event. Governor Trevillion reported
the Group Insurance Committee

is discussing how it will navigate
the challenge of some providers
dropping coverage for associations.
Governor Talbert reported the
Access to Justice Committee met
and is excited about planning its fall
summit. She also said the Solo and
Small Firm Conference Planning
Committee is looking at how the
Young Lawyers Division could
develop Annual Meeting program-
ming in conjunction with LHL
efforts aimed at young lawyers.
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OKLAHOMA LAWYERS
FOR AMERICA’S HEROES
PROGRAM STATUS UPDATE
AND REQUEST FOR CHANGES
Discussion took place related to
challenges to the existing program
and outlined various risks to the
association’s reputation through
continuing with it in its current
form. After an in-depth analysis, the
program coordinator recommends
changes to substantially restructure
the program, including leveraging
existing public resources, such
as Oklahoma Find A Lawyer, as
opposed to offering no-cost direct
legal representation. The board
approved a motion to accept the
findings and recommendations.

PROPOSED EDITS TO
THE BAR ASSOCIATION
TECHNOLOGY COMMITTEE
AIMS AND OBJECTIVES

The committee proposed to
revamp and reinvigorate the
association’s technology avail-
ability and presented proposed
edits to its statement of Aims and
Objectives. The board passed a
motion to approve the revised
Aims and Objectives as amended.

RESOLUTION SUMMARY
FROM THE ABA MIDYEAR
MEETING

OBA State Delegate William H.
Hoch presented resolutions and
discussed actions that took place
during the recent ABA Midyear
meeting. The Oklahoma delega-
tion is exploring the possibility of
hosting the meeting in Oklahoma
City, and he discussed what
actions the Board of Governors
might take to support that pos-
sibility. He also explained how
hosting the meeting in Oklahoma
would be beneficial for both the
OBA and the ABA.
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2024 PRESIDENTIAL
APPOINTMENTS

The board passed motions to
approve the following appointments.

Committee on Judicial
Elections: President Pringle reap-
points Bobby “Bob” G. Burke of
Oklahoma City to a term begin-
ning Jan. 1, 2024, and expiring
Dec. 31, 2031. He also appoints Lay
Member Venita Hoover of Jones to
a term beginning Jan. 1, 2024, and
expiring Dec. 31, 2031.

Opioid Overdose Fatality
Review Board: President Pringle
proposes to submit the three names
of Carrie D. Pfrehm, Ardmore;
Elizabeth L. Dalton, Oklahoma
City; and Cori Hook Loomis,
Oklahoma City, to the Oklahoma
attorney general as suggestions for
appointment to a two-year term
expiring Nov. 1, 2025.

Forensic Review Board:
President Pringle proposes to
submit the three names of James
“Patrick” Quillian, Oklahoma
City; Rhiannon K. Thoreson,
Broken Arrow; and Leslie
Hellman, Oklahoma City, to the
Oklahoma governor as sugges-
tions for appointment to a five-
year term expiring Dec. 31, 2029.

PENDING LEGISLATION

The board approved a motion
for the OBA to recommend
continuing to support the cur-
rent method of judicial selection
in Oklahoma using the Judicial
Nominating Commission and
oppose any legislation that would
alter that method. The board also
passed a motion that the OBA
recommend opposing any legisla-
tion that involves placing age limits
on members of the state judiciary.
President Pringle and Governor
Hixon abstained from the vote. The
board also passed a motion that
the OBA recommend opposing any
legislation that involves placing
term limits on members of the state

judiciary. President Pringle and
Governor Hixon abstained.

ADDITIONAL 2024
PRESIDENTIAL
APPOINTMENTS

Standing Committee —

Bar Association Technology
Committee: President Pringle
appoints Chairperson Collin
Walke, Oklahoma City, to a term
beginning Jan. 1, 2024, and expir-
ing Dec. 31, 2024.

Standing Committee —
Military Assistance: President
Pringle appoints Chairperson
John Cannon, Edmond, to a term
beginning Jan. 1, 2024, and expir-
ing Dec. 31, 2024.

Standing Committee —
Diversity: President Pringle
appoints Co-Chairperson Melissa
Ann Brooks, Oklahoma City, to a
term beginning Jan. 1, 2024, and
expiring Dec. 31, 2024.

Legal Ethics Advisory
Panel (LEAP) — Tulsa Panel:
President Pringle reappoints Brita
Haugland-Cantrell, Tulsa, to a
term beginning Jan. 1, 2024, and
expiring Dec. 31, 2026.

The Oklahoma Bar Association Board
of Governors met March 25.

REPORT OF THE PRESIDENT
President Pringle reported he
wrote his article for the Oklahoma
Bar Journal, signed certificates
for OBA members reaching 50,
60 and 70 years of membership,
helped plan the 2024 Annual
Meeting and worked on the
proposed dues increase with
Administration Director Brumit.
He also fielded questions and
participated in planning the
association’s response to pend-
ing legislation that impacts the
administration of justice. He met
with the OBA's strategic planning
facilitator, attended the Legislative
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Monitoring Committee meeting,
filmed an episode of The Verdict
with Kent Meyers and Mick
Cornett, met with the Oklahoma
Access to Justice Foundation
Executive Director Katie Dilks
regarding OBA form drafting
projects and met with the co-chair
of the Animal Law Section.

REPORT OF THE
PRESIDENT-ELECT

President-Elect Williams
reported he participated in the
final practice session for the Inns
of Court Pupillage Group pre-
sentation, attended an Oklahoma
Bar Foundation Board of Trustees
meeting, met with President
Pringle to work on the OBA stra-
tegic planning process and repre-
sented the OBA at the Oklahoma
High School Mock Trial finals at
the OU College of Law. He virtu-
ally participated in the ABA Bar
Leadership Institute preparatory
session and attended the three-day
event in Chicago, testified in an
OBA Professional Responsibility
Tribunal proceeding and virtually
participated in the OBA strategic
planning process with President
Pringle, Executive Director Johnson
and facilitator Marcy Cottle. He
also virtually participated in the
Legislative Monitoring Committee
meeting, met with Executive
Director Johnson to work on
remote Board of Governors meet-
ings for 2025 and participated in
the Tulsa County Bar Foundation
Charity Golf Tournament and OBA
Day at the Capitol.

REPORT OF THE
VICE PRESIDENT

Vice President Peckio reported
she attended a meeting of the
Lawyers Helping Lawyers
Assistance Program Committee and
the Tulsa County Bar Foundation
Charity Golf Tournament.
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REPORT OF THE
EXECUTIVE DIRECTOR
Executive Director Johnson
reported she handled numer-
ous legislative matters as well as
building and facilities matters,
continued 2024 and 2025 Annual
Meeting planning meetings,
attended the OU College of Law
Professionalism Night, discussed
CLE opportunities with Chief
Justice Kane and Justice Kuehn
and met with President Pringle
and Access to Justice Foundation
Executive Director Dilks on
numerous public forms projects.
She attended a Licensed Legal
Intern hearing and meeting, a
strategic planning meeting with
President Pringle, President-Elect
Williams and the OBA's strategic
planning facilitator Marcy Cottle
to plan out the year, the Legislative
Monitoring Committee meeting
and the ABA Bar Leadership
Institute conference in Chicago.
She worked on an Oklahoma Bar
Journal article, discussed CLE
programs with President Pringle
and Animal Law Section Co-Chair
Charis Ward, met with the
Oklahoma High School Mock Trial
Coordinator Judy Spencer and
attended the Appellate Practice
Section CLE on the Judicial
Nominating Commission.

REPORT OF THE IMMEDIATE
PAST PRESIDENT

Past President Hermanson
reported he attended the Board
of Governors orientation session,
gave the welcoming speech at the
Victim Compensation Training/
Tribal Round Table and had dis-
cussions with President Pringle on
various OBA issues. He attended
the District Attorneys Council
Board and Technology Committee
meetings, the Oklahoma District
Attorneys Association board
meeting and the Tonkawa and
Blackwell chambers of commerce

legislative breakfasts. He also par-
ticipated in OBA litigation issues
and spoke at several events about
the importance of the Judicial
Nominating Commission.

BOARD MEMBER REPORTS
Governor Ailles Bahm reported
she attended the Legislative
Monitoring Committee meeting,
where they finalized plans for
OBA Day at the Capitol and the
Legislative Debrief, which will take
place at the Annual Meeting. She
attended OBA Day at the Capitol
and the Lawyers Helping Lawyers
Assistance Program Committee
meeting. Governor Barbush
reported he agreed to volunteer at
an expungement clinic hosted by
Legal Aid Services of Oklahoma
and other nonprofits in Durant to
assist people with their employ-
ment and housing issues, with the
first hour dedicated to veterans.
He met with the Bryan County Bar
Association president, began work-
ing on the Southeastern Oklahoma
Summit, made an appointment
with the House of Representatives
for a meeting during OBA Day at
the Capitol and attended OBA Day
at the Capitol. Governor Bracken
reported he attended the Legislative
Monitoring Committee meeting, the
Oklahoma Bar Foundation Board of
Trustees meeting and the Oklahoma
County Bar Association Board
of Directors meeting. Governor
Conner reported he attended the
Garfield County Bar Association
meeting. Governor Dow reported
she attended the Mary Abbott
Children’s House Board of Directors
meeting and the Family Law
Section meeting. Governor Hixon
reported he attended the Board
of Governors orientation session
and participated in the Law Day
Committee meetings and the
Tulsa County Bar Association’s
Executive Committee and Board
of Directors meetings. Governor
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Knott reported she attended the
Canadian County Bar Association
meeting. Governor Locke reported
he attended the Membership
Engagement Committee meeting
and the Muskogee County Bar
Association meeting. Governor
Oldfield reported he had discus-
sions with the Legal Internship
Committee chair and received and
reviewed questions from the Legal
Internship Committee. Governor
Thurman reported he attended a
meeting with Pontotoc County Bar
Association officers and attended
the Drug Court participant gradua-
tion. He also attended the Pontotoc
County Bar Association meeting
and social hour and the Civil
Procedure and Evidence Code
Committee meeting.

REPORT OF THE
GENERAL COUNSEL

A written report of PRC actions
and OBA disciplinary matters for
the month was submitted to the
board for its review.

BOARD LIAISON REPORTS
Governor Oldfield reported the
Legal Internship Committee is
discussing a possible rule change.
Governor Barbush reported the
Cannabis Law Committee and
the Lawyers Helping Lawyers
Assistance Program Committee are
both regularly meeting. Governor
Ailles Bahm also said the Lawyers
Helping Lawyers Assistance
Program Committee is continuing
its discussion related to partnership
with the LHL Foundation, and a
fundraiser is being planned for
this fall. Governor Conner reported
the Awards Committee is meet-
ing April 5 to determine annual
OBA Awards recommendations.
Governor Hixon reported the Law
Day Committee is gearing up
for its annual Law Day activities,
including the April 4 ceremony at
the Supreme Court to recognize
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the first-place art and writing
contest winners and the annual
Ask A Lawyer event on May 1.
He noted the committee is form-
ing new partnerships with the
Access to Justice Committee and
the OBA Leadership Academy to
handle calls and emails to the Ask
A Lawyer public hotline. Governor
Locke reported the Membership
Engagement/Member Services
Committee recently met and is
working to connect with the TU
College of Law to build relation-
ships with law students interested
in practicing as OBA members.
Governor Thurman reported the
Civil Procedure and Evidence
Code Committee is working on
topics related to e-filing.

FINANCIAL PROJECTIONS
FOR DUES INCREASE

The board reviewed assumed
future anticipated operational
expenses and necessary capital
expenditures and the impact on
revenue. They also looked at dues
costs for other comparably sized
bar associations and discussed var-
ious options. The board approved
a motion to present and recom-
mend a dues increase of $125 to the
House of Delegates. A notice of the
proposal will be published in the
Oklahoma Bar Journal, and a public
hearing will be scheduled.

CREATING A SUBCOMMITTEE
ON FORMS FOR THE ACCESS
TO JUSTICE COMMITTEE

The board discussed recently
passed legislation directing the
OBA to create certain publicly
available legal forms, the cre-
ation of which requires a range
of subject matter expertise. They
approved a motion to create a
subcommittee of the Access to
Justice Committee to provide a
single point of contact to efficiently
oversee this work in progress.

2024 PRESIDENTIAL
APPOINTMENTS
The board passed motions to
approve the following appointments.
Committee on Judicial
Elections: President Pringle
appoints William Hoch, Oklahoma
City, to a term that began Jan. 1,
2024, and expires Dec. 31, 2031.
Domestic Violence Review
Board: President Pringle proposes
to submit the three names of Julie L.
Goree, Tulsa; Laura McConnell-
Corbyn, Oklahoma City; and
Allyson Dow, Oklahoma City, to
the Oklahoma attorney general as
suggestions for appointment to a
term that runs July 2024 to June 2026.
Professional Responsibility
Tribunal (PRT): President Pringle
reappoints Greg Mashburn, Norman,
and Lane R. Neal, Oklahoma City,
to terms beginning July 1, 2024, and
expiring June 30, 2024.

REPORT ON
LEGISLATIVE SESSION

The board received a report on
the status of current legislative dead-
lines. The presentation included
an update on the status of SJR 34,
legislation that pertains to dis-
mantling the Judicial Nominating
Commission. A suggestion was put
forward that OBA members should
be encouraged at this time to reach
out to legislators at the grassroots
level to express their concerns about
changing the method of judicial
selection in Oklahoma. The board
passed a motion to approve the cre-
ation, publication and distribution
of materials related to the Board of
Governors’ opposition to SJR 34.

NEXT BOARD MEETING

The Board of Governors met
in April, and a summary of those
actions will be published in the
Oklahoma Bar Journal once the min-
utes are approved. The next board
meeting will be held virtually on
Friday, May 24.
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BAR FouNDATION NEWS

2024 OBF President’s Message

By Allen Hutson

WAS ASKED TO JOIN THE

Oklahoma Bar Foundation
by a partner in my firm who
was vacating her position as a
Trustee. Admittedly, I only agreed
to please a partner and quietly
wondered how I would juggle my
billable hour requirement and yet
another outside obligation. On top
of that, I was agreeing to join an
organization I had never heard of
and certainly had no concept of its
purpose. Despite my self-loathing,
seven years later, I can tell you it
has been one of the more satisfy-
ing adventures I have taken both
professionally and personally —
mostly personally.

So what have I learned to
change my perception of the OBF?
I'have learned it provides hope and
change to Oklahomans in need,
from Altus to Tulsa, Guymon to
Hugo and everywhere in between.
I have seen hope on the faces of

grantees seeking grants to provide

drug treatment services, shelter
for victims of domestic violence
and child abuse as well as legal
services to immigrants seeking
asylum from war-torn countries.
I have seen change in the first-
hand stories of Oklahomans who
survived sex trafficking, escaped

abusive relationships or kept their
home and family together through

services provided by nonprofit
organizations the OBF proudly
supports. The OBF provides hope
and change daily by staying the
course of its mission to enrich
lives, eliminate obstacles and
ensure justice by partnering with
our community through law-
related grants and philanthropy.
My goal for 2024 is to continue
to shed light on the mission and
good deeds of the OBF with the
hope that just as my perception of
the OBF has changed, so too will

My goal for 2024 is to continue to shed light on

the mission and good deeds of the OBF with

the hope that just as my perception of the OBF

has changed, so too will yours.
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OBF President Allen Hutson and his
wife, Tera Leigh Hutson

yours. The truth is, the OBF needs
every one of you. Whether you sup-
port it through financial donations
or by identifying needs in your
local communities, any support
you are willing to provide allows
us to help others through legal ser-
vices. Every time a grantee speaks
of hope and change, it is because of
the donations you have made.

The Oklahoma Bar Foundation
is an organization worth proudly
supporting, and I hope you will
continue to do so in 2024 and the
years to come.

Mr. Hutson is a shareholder and
director in Crowe & Dunlevy’s
Oklahoma City office and serves
as the 2024 OBF president.
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YoUNG LAWYERS DI1VISION

2025 YLD Leadership Candidates

By Laura R. Talbert

T'S ALREADY TIME TO

announce our slot of candi-
dates for the 2025 YLD Board
of Directors. Of course, it may
seem a bit earlier than usual - this
year, we adjusted the nomination
period and elections to align with
the Annual Meeting being hosted
in the summer (I am very excited
about a summer Annual Meeting,
and I know I'm not the only one!).
But I can’t believe the year is
already halfway over, and we are
already looking forward to next
year. I have truly enjoyed serving
as your YLD chair this first half
of the year and am excited to see
what the second half brings.

I want to take a moment to
remind you that any OBA mem-
ber who has been practicing for
10 years or fewer is automatically
part of the OBA Young Lawyers
Division. The YLD has a Board of
Directors who, after qualifying
with a nominating petition, run
for each district and/or at-large
seat. Each lawyer is a volunteer
who wants to work to serve other
YLD members.

The YLD is an important
division of the state bar that gives
new lawyers an avenue to gain
leadership experience, network
with more seasoned attorneys, get
involved in service projects and so
much more. The YLD board plays
the important role of leading the
division and deciding what events
and service projects the YLD will
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spearhead from year to year. Each
officer serves a one-year term, and
members of the Board of Directors
serve two-year terms.

I encourage you to get to know
your YLD board members. Your
board members, particularly your
district representatives, serve as
your voice — your connection to
the statewide bar association. If
you see a need in your district, let
your representative know. You can
make a difference. And I encour-
age you to consider running for a
leadership position in the future!

On the following page, you will
find the list of 2025 leadership can-
didates. Nominating petitions were
accepted through April 1. Since
there are no contested elections this
year, these candidates will auto-
matically move forward to become
your representatives at the begin-
ning of next year. Per the YLD
bylaws, “Those offices that are not
contested will be deemed elected
by acclimation.” You can read
more about the election process
at www.okbar.org/yld.

In conjunction with this year’s
OBA Annual Meeting, the YLD
Board of Directors will also host
a meeting where your new YLD
officers and directors will be
announced. As a YLD member,
you are invited and encouraged to
attend. This is an excellent oppor-
tunity to greet your new YLD
board, get to know your fellow
YLD members and hear what

goes on in the YLD board meet-
ings if you are unfamiliar.

This year, the OBA Annual
Meeting will be a four-day event,
held at the Embassy Suites in
Norman, July 9-12. Make plans
now to attend the OBA Annual
Meeting and YLD board meeting.
This is a fun and exciting time,
and this year, the summer Annual
Meeting will be a brand-new expe-
rience for all OBA members. This
will be a great chance to network
with other attorneys from across
the state, earn your MCLE credit
for the year and, of course, get
more involved with your YLD!

Ms. Talbert is a lawyer in Oklahoma
City and serves as the YLD
chairperson. She may be
contacted at Irtalbert@gmail.com.
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2025 OBA YLD LEADERSHIP

2025 Chair
Taylor C. Venus
Taylor C.
Venus is a
native of Ponca
City who
graduated from
OSU with bach-
elor’s degrees
in economics
and finance. While attending OSU,
Mr. Venus had the honor to be
Pistol Pete. Thereafter, he obtained
his J.D. and MBA at OU. While in
law school, he served as the articles
editor for the Oil and Gas, Natural
Resources and Energy Journal and
as an officer or representative in
multiple student groups.

Mr. Venus has a passion for
serving his local community and
supporting other regional and
statewide organizations. In Enid,
Mr. Venus is the president of the
Enid Public Schools Foundation, a
member of Rotary and AMBUCS
and actively volunteers with
several other entities in Garfield
County. Outside his local commu-
nity, he is the current chair-elect
of the OBA YLD, a member of his
fraternity alumni board and pres-
ident of the Cherokee Strip OSU
Alumni Chapter.

In his time out of the office,

Mr. Venus enjoys spending time
with his friends and family, golf-
ing, hunting and being an arm-
chair expert on his favorite sports
teams and political views.
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2025 Immediate Past Chair

Laura Talbert
Laura Talbert

is the chief legal
officer for the
Oklahoma
Office of
Juvenile Affairs.
Ms. Talbert
graduated from

the OU College of Law in 2012. In

her free time, she enjoys playing

volleyball and cheering on the

Sooners. She has been on the

YLD board for seven years and

is excited to continue serving.

UNCONTESTED ELECTIONS

The following persons have been nom-
inated. They are running uncontested
and will be declared elected at the
OBA YLD meeting in July.

Chair-Elect
Alexandra
“Allie” J. Gage
Alexandra
“Allie” . Gage
graduated from
the TU College
of Law in 2019.
She currently
works as a
civil litigation attorney at Doerner,
Saunders, Daniel & Anderson LLP.
Ms. Gage has always had a
strong commitment to community
service and mentorship. Before
attending law school, she lived and
worked in the Eastern European

country of Kosovo, where she
served as a community center
coordinator for a center in the
nation’s capital. After returning, she
followed her call to a legal career at
the TU College of Law. She enjoyed
serving as a mentor in law school
and continues to support and
encourage new lawyers and law
students entering their legal careers.

After the COVID-19 pandemic
left its mark on Oklahoma, Ms. Gage
sought to find a way to further
serve her recovering community.
In that effort, she joined the OBA
YLD as a member of the Board of
Directors for District 6 and most
recently served as treasurer. She
dove headfirst into her duties and
continues to show her willingness
to serve the YLD and its members.
She now seeks to continue her
service on the Executive Committee
as the board’s chair-elect.

Secretary
Clayton M.
Baker
Clayton M.
Baker is a part-
ner at Davis &
Thompson
PLLC in Jay.
Mr. Baker
graduated
from Midwestern State University
in 2011 with a bachelor’s degree
in criminal justice and political
science. He received his J.D. from
the TU College of Law in 2015
with honors. Mr. Baker and his
wife, Joanna, moved to Grove in
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2015 and have enjoyed raising
their family on Grand Lake ever
since. They have two beautiful
daughters, Gentry (7) and Everly (2).
Most of their free time is spent
chasing Everly, cheer practice
and football games for Gentry
and running their homemade ice
cream shop, Back Porch Ice Cream.

Mr. Baker’s practice areas include
probate, trusts and estate plan-
ning, real estate and civil litigation.
Mr. Baker has represented clients
throughout northeast Oklahoma
and regularly practices in Delaware,
Ottawa, Craig and Mayes counties.
He currently serves as a municipal
court judge for Bernice and as the
president of the Delaware County
Bar Association. He is a graduate
of the OBA Leadership Academy
and has served on the YLD Board
of Directors since 2015. Mr. Baker
enjoys giving back to his commu-
nity as much as he can and serves
on the Board of Directors for the
Delaware County Children’s Special
Advocacy Network and the Grove
Rotary Club.

Treasurer
Randy G.
Gordon
Randy G.
Gordon joined
the Shawnee
law firm
of Stuart &
Clover PLLC
in 2021 as a
partner, bringing his wealth of
litigation and creditor’s rights
knowledge from his previous
employment. He remains a ded-
icated OSU fan despite receiving
his J.D. from his dreaded rival, OU.
He currently serves on the
OBA YLD Board of Directors,
which has been personally and
professionally enriching. He
enjoys serving on a board that
serves not only the legal commu-
nity but the statewide community
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at large through philanthropic
efforts. Mr. Gordon also serves
as the head of the community
outreach committee of Emmanuel
Episcopal Church in Shawnee.
Mr. Gordon shares two sons
with his fellow partner, Breanne.
They keep him busy! In his spare
time, he loves trying new foods and
watching college football. Go Pokes!

District 3
Matthew
Shelton
Matthew
Shelton is an
Oklahoma
City attorney,
practicing
primarily in
the areas of
civil litigation, employment law
and cannabis law. He is currently
a member of the OBA YLD board
and is the leader of the Membership
and New Attorney Orientation
committees. Mr. Shelton was born
and raised in Kansas City, Missouri,
and comes from a family of fire-
fighters. He moved to Oklahoma
City four years ago for law school
after receiving his bachelor’s degree
from the University of Missouri —
Kansas City. His goal for his career
is to gain as much knowledge of the
law to be able to help anyone with
any legal issue that comes his way.

District 6
Dillon
Hollingsworth
Dillon
Hollingsworth
is a member
at Barrow &
Grimm PC,
where he has
practiced in
the areas of business litigation,
real estate, construction and surety
law and medical marijuana since
graduating from the OU College
of Law in 2019. Mr. Hollingsworth

helps clients on a variety of fronts,
including litigation, regulatory issues
and general corporate concerns.
M. Hollingsworth is resigning his
position, and the position will be filled
by appointment soon, pursuant to
Rule 4.3 of the OBA YLD bylaws.

District 9
Mary McCann
Mary
McCannis a
dedicated and
accomplished
attorney from
El Reno. She
earned her
bachelor’s
degree in journalism from OSU
in 2018 and her J.D. from the OCU
School of Law in 2021. During her
academic journey, Ms. McCann
had the privilege of interning at
the White House in 2018, gain-
ing invaluable experience in the
nation’s capital.

After law school, Ms. McCann
joined the Bass Law Firm, where
she honed her skills in probate and
estate planning from 2021 to 2023.
She currently practices in those
areas at the Bedlam Law Firm in
Yukon. Ms. McCann is passionate
about helping individuals and fam-
ilies navigate complex legal matters
with compassion and expertise.

Outside of her legal work,

Ms. McCann is an avid runner
and enjoys staying active in her
community. Her commitment
to excellence, combined with
her warm and approachable
demeanor, make her a respected
member of the legal profession.

At-Large
Dillon Hollingsworth
See bio above

Mary McCann
See bio above
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Dayten Israel
Dayten Israel
is a graduate
of the OU
College of Law
and currently
operates a
solo practice,
Launchpointe
Legal, that provides transactional
legal services to startups and
emerging ventures. He also serves
as the director of Startup OU at the
University of Oklahoma, a regional
entrepreneurship hub that offers
numerous consulting and train-
ing programs across new venture
creation, technology commercial-
ization, fundraising and workforce
development in central Oklahoma.
Mr. Israel is also a founding mem-
ber of the OU Entrepreneurial Law
Center, where he currently serves
as a legal and business advisor sup-
porting clinical intern operations for
startup and small business clients.
Since joining the OBA in 2021, he
has served on several committees,
including the Strategic Planning,
Diversity and Law Schools commit-
tees. His involvement in the Law
Schools Committee has allowed
him the opportunity to explore
gaps in legal education and per-
ceived access issues for soon-to-be
attorneys in the state. Mr. Israel
has also held a position as an
at-large director on the YLD Board
of Directors for the last three
years, where he has supported
community service activities and
general board operations.
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Chase McBride
Chase
McBride
attended TU,
where he
received his
bachelor’s
degree in
finance and a
minor in economics. He attended
graduate school at OU, where he
received both his J.D. and MBA.
He also has received a certificate
in law and entrepreneurship
from the OU College of Law and
a certificate in sustainable invest-
ing from the Harvard Business
School. His areas of practice
largely include general litigation,
business/corporate and contract
litigation, family law, criminal
defense and the protection of
civil and property rights.

He has successfully argued in
front of Oklahoma’s highest courts,
defended federal business litigation
actions, organized multi-million-
dollar business transactions
and successfully defended three
first-degree murder charges. He
has also successfully represented
four separate Oklahoma police
chiefs in wrongful termination or
election disputes and defended
multiple politicians in the Tulsa
area against defamation claims.
Mr. McBride currently represents
several large businesses across the
state. He is also the city attorney for
Salina and Pryor.

His writings have been pub-
lished in the Oklahoma Bar Journal
regarding court-ordered grandpa-
rental rights, interlocutory appeals
and Oklahoma construction trusts,
all topics on which he has also
presented CLE courses.
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ForR YOUR INFORMATION

IMPORTANT UPCOMING DATES

The bar center will be closed Monday, May 27,
in observance of Memorial Day and Thursday,
July 4, in observance of Independence Day.

OBA Annual Meeting: July 9-12. Join us at this
year’s Annual Meeting at the

Embassy Suites in Norman. This year’s meeting, held in
conjunction with the Oklahoma Judicial Conference,
will be a relaxed and informal event. Keep your eyes
peeled for more information, and make plans to attend!
Learn more at www.okbar.org/annualmeeting.

CONGRATULATIONS TO THE NEWLY SWORN IN ATTORNEYS

At 10 a.m. on Tuesday, April 23,
new bar admittees took their Oath
of Attorney. The swearing-in cer-
emony was held at the Oklahoma
City Community College Visual
and Performing Arts Center in
Oklahoma City. The oath was
administered by Chief Justice
M. John Kane IV. Sixty-four new
attorneys were among a group
who passed the bar exam this past
February. Following the swearing-
in, individuals signed the roll
of attorneys before joining their
friends and families for photos.

The Oklahoma Bar Association is proud to welcome this group of new
attorney members! To view the photo gallery, visit the OBA Facebook
page, www.facebook.com/okbarassociation.

The OBA would like to encourage these new attorney members (and all

members sworn in for the first time within the last 10 years) to get involved

with the Young Lawyers Division. All members of the Oklahoma Bar

Association in good standing who were first admitted to the practice of law
in the past 10 years are automatically YLD members, regardless of age. Learn

more about the YLD at www.okbar.org/yld.
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SOVEREIGNTY
SYMPOSIUM
2024

The 2024
Sovereignty
Symposium,
presented by the
OCU School of Law,
has been scheduled for June 11-12
at the Skirvin Hilton Hotel in
Oklahoma City. This year’s event
is dedicated to the late Dennis Arrow
for his work in the field of Indian
law and will feature keynote speaker
Chief Standing Bear, principal
chief of the Osage Nation. Visit
www.sovereigntysymposium.com
to register and to learn more about
the event.

LHL DISCUSSION GROUP
HOSTS JUNE MEETINGS

The Lawyers Helping Lawyers
monthly discussion group will
meet June 6 in Oklahoma City at
the office of Tom Cummings,
701 NW 13th St. The group
will also meet June 13 in Tulsa
at the office of Scott Goode,
1437 S. Boulder Ave., Ste. 1200. The
Oklahoma City women'’s discussion
group will meet June 27 at the first-
floor conference room of the Oil
Center, 2601 NW Expressway. Each
meeting is facilitated by committee
members and a licensed mental
health professional. The small group
discussions are intended to give
group leaders and participants the
opportunity to ask questions, pro-
vide support and share information
with fellow bar members to improve
their lives — professionally and
personally. Visit www.okbar.org/lhl
for more information, and be sure
to keep an eye on the OBA events
calendar at www.okbar.org/events
for upcoming discussion group
meeting dates.
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OSAGE REIGN OF TERROR: CURRENT EXHIBIT AT FEDERAL
JUDICIAL LEARNING CENTER AND MUSEUM IN OKLAHOMA CITY

From left Judge Amanda Green, Judge Suzanne Mitchell, Arvo Mikkanen, Judge
Janice Loyd and Carmelita Shinn attend the exhibit's opening reception at the
Federal Judicial Learning Center.

A current exhibit at the Judicial Learning Center and Museum in
Oklahoma City on the federal murder trials of two men who were charged
with killing Osage Indians in the early 1920s was the feature of a December
seminar and exhibit opening. The exhibit is open to the public through
November 2024.

This exhibit, titled “The Osage Reign of Terror: The Untold Legal History,”
is presented by the Historical Society of the U.S. District Court for the
Western District of Oklahoma and tracks the murders of wealthy Osage
tribal members, the arrival of agents
with the Bureau of Investigation who
investigated and the federal prosecutors
who charged William K. Hale and John
Ramsey with a number of the murders.
The exhibit provides an accurate and
thorough legal history of the federal
trials that followed the Osage Reign of
Terror, particularly the 1926 Oklahoma
City trial that took place in one of the
historic courtrooms in the museum. The
featured events are the topic of the book
and movie of the same name, Killers of the
Flower Moon.

The museum, formerly a U.S. Post
Office building and a courthouse, is
located at 215 Dean A. McGee Ave. in
Oklahoma City. For more information on
the exhibit or to schedule a guided tour,
visit www.wdokhistory.org or contact
Executive Director Leigh Wedge by email
at leigh@fjlcm.org or text at 405-697-6117.

Osage Wedding Jacket, on display
as part of this exhibit. This wedding
jacket is on loan from the White
Hair Memorial in Osage County.
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COMANCHE COUNTY
COURTHOUSE ELEVATOR
MODERNIZATION

The Comanche County Courthouse
elevator modernization project began
Monday, April 15. Throughout the
duration of the modernization project,
one elevator at a time will be updated.
The first elevator will be out of order
for approximately 12 to 14 weeks
during its modernization. After its
completion, the second elevator will
be out of order for approximately 10 to
12 weeks. If you are visiting the court-
house, please use the stairs if you are
able to leave the remaining elevator
more accessible for those who have
limitations in using the stairs. For
questions, contact Johnny Owens

at jowens@comanchecountyok.gov.

THE BACK PAGE: SHOW YOUR
CREATIVE SIDE

We want to feature your work
on “The Back Page”! Submit
articles related to the practice of
law, or send us something humor-
ous, transforming or intriguing.
Poetry, photography and artwork
are options too. Email submis-
sions of about 500 words or
high-resolution images to OBA
Communications Director Lori
Rasmussen at lorir@okbar.org.

CONNECT WITH THE OBA
THROUGH SOCIAL MEDIA

Are you following the OBA
on social media? Keep up to date
on future CLE, upcoming events
and the latest information about
the Oklahoma legal community.
Connect with us on LinkedlIn,
Facebook and Instagram.

o
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BENCH & BAR BRIEFS

ON THE MOVE

James Benitez has joined Loftis Law
in Ponca City. He received his J.D. from
Penn State Dickinson Law in 2022
and practices in the areas of criminal
defense and family law. Mr. Benitez is
also licensed to practice in Kansas.

Kelly Lynn Offutt has joined the
Oklahoma City office of Phillips
Murrah as an associate attorney. She
primarily practices in complex com-
mercial litigation, civil litigation and
insurance defense. She previously
served as an intern for Speaker of the
House John A. Boehner and defended
and prosecuted matters for clients
involving wrongful death, contract
disputes, product liability, personal

injury, insurance bad faith and
more. Ms. Offutt received her J.D.
from the OU College of Law in 2017.

Nicholas Tucker has been sworn
in as associate district judge of
Pushmataha County, which is in the
17th Judicial District of Oklahoma.
He began his legal career as an assis-
tant district attorney in Kay County,
where he prosecuted several felony
and misdemeanor crimes. Judge
Tucker received his ].D. from the
TU College of Law in 2017.

Paul Crocker has joined Vision
Bank as a vice president and trust
officer. He previously practiced

AT THE PODIUM

Judge Amy J. Pierce spoke on the
panel for “Victims of Domestic
Violence — The Justice System
Working to Make a Difference”
during the United Nations’ 68th
Commission on the Status of Women
in March. The panel was presented
by the Federal Bar Association
(FBA) Judiciary Division in partner-
ship with the Fordham University
School of Law and the National
Association of Women Judges.

HOW TO PLACE AN
ANNOUNCEMENT:

The Oklahoma Bar Journal welcomes
short articles or news items about OBA
members and upcoming meetings. If
you are an OBA member and you've
moved, become a partner, hired an
associate, taken on a partner, received
a promotion or an award or given
a talk or speech with statewide or
national stature, we'd like to hear from
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Judge Pierce is the presiding district
court judge for the Choctaw Nation
of Oklahoma and the chair of the
FBA Tribal Judges Subcommittee.

Marty Ludlum presented three
continuing education sessions to
the Nebraska Funeral Directors
Association in Lincoln, Nebraska.
Topics included Federal Trade
Commission regulatory changes
and employment law changes.

you. Sections, committees and county
bar associations are encouraged to
submit short stories about upcoming or
recent activities. Honors bestowed by
other publications (e.g., Super Lawyers,
Best Lawyers, etc.) will not be accepted
as announcements. (Oklahoma-based
publications are the exception.)
Information selected for publication
is printed at no cost, subject to editing
and printed as space permits.

in the Tulsa area as an associate
attorney. Mr. Crocker has more than
a decade of experience practicing in
the areas of probate, trust, tax and
estate planning. He received his
J.D. from the OU College of Law.

Jesse Lee Allen has joined the
Tulsa law firm of Savage O’'Donnell
Affeldt & Weintraub as of counsel.
Mr. Allen most recently served as
secretary of interior affairs for the
Muscogee (Creek) Nation. He pri-
marily practices in the areas of tribal
law, real estate, business transactions
and estate planning. He received
his ].D. from the University of New
Mexico School of Law in 2013.

KUDOS

John A. McCaleb was named a
fellow of the College of Workers’
Compensation Lawyers during the
Annual Induction Dinner in Chicago
on March 15. Mr. McCaleb is a share-
holder of Fenton, Fenton, Smith,
Reneau & Moon, where he has
practiced since 1976. He devotes his
practice to representing employers
and insurance carriers in workers’
compensation cases. Mr. McCaleb is
a graduate of the OU College of Law.

Submit news items to:

Hailey Boyd
Communications Dept.
Oklahoma Bar Association
405-416-7018
barbriefs@okbar.org

Articles for the September issue must be
received by Aug. 1.
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ESTATE PLANNING, PROBATE AND TRUST SECTION

NAVIGATING MENTAL HEALTH
ISSUES IN GUARDIANSHIPS

& ESTATE PLANNING

FOR MORE INFORMATION AND TO REGISTER, VISIT https://bit.ly/49DWsdx



IN MEMORIAM

llison Jean Black of Joplin,

Missouri, died Feb. 8. She
was born Dec. 24, 1979, in Joplin
and was a lifetime area resident.
She graduated from OSU with a
bachelor’s degree in marketing and
advertising and received her J.D.
from the OU College of Law in 2005.
She practiced with her father at the
law firm of Warten, Fisher, Lee &
Brown in Joplin. She also worked as
a trust officer at U.S. Bank and, most
recently, as a realtor for PRO 100.
Ms. Black was a member of the Hope
City Church and a volunteer in its
nursery during morning services.
Memorial contributions may be
made to the Joplin Humane Society.

aroleen Roberta Carman of

Bethany died March 29. She
was born Aug. 20, 1954. Ms. Carman
received her ]J.D. from the OCU
School of Law in 1991.

enneth Ray Feagins of

Kingfisher died March 11.
He was born Dec. 8, 1960, in San
Antonio. He graduated from OU,
where he was a member of the
President’s Leadership Class and
Beta Theta Pi, with a bachelor’s
degree in liberal studies. Mr. Feagins
received his J.D. from Vanderbilt
Law School in 1989 and LL.M.s
from Columbia Law School and
the OU College of Law. His legal
career began as a litigation asso-
ciate with Vial, Hamilton, Koch &
Knox in Dallas before he moved to
Norman to start a private practice
focusing on employment discrim-
ination. Mr. Feagins then worked
at the Oklahoma State Department
of Health before returning to the
private sector to practice oil and
gas law. Memorial contributions
may be made to the Beta Theta Pi
Scholarship Fund or the Oklahoma
Medical Research Foundation.
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obert Samuel Flaniken of

Edmond died March 30. He
was born April 12, 1944, in Lamesa,
Texas. Mr. Flaniken served in the
U.S. Air Force during the Vietnam
War. He received his J.D. from
St. Mary’s University School of
Law in San Antonio in 1974 and
was licensed to practice law in
both Texas and Oklahoma until
his retirement in 2020.

ruce Darrow Gaither of Tulsa

died Now. 11, 2022. He was
born May 28, 1951. Mr. Gaither
received his J.D. from the TU
College of Law.

elly Jeanne Kress of

Oklahoma City died March 18.
She was born Aug. 1, 1985. She
attended Baker University in
Baldwin City, Kansas, where she
was the captain of the school’s vol-
leyball team and earned a bache-
lor’s degree in molecular biology.
Ms. Kress received her ].D. from
the OCU School of Law in 2011.
She focused her practice on patent
law and served on the YWCA
board. Memorial contributions
may be made to the YWCA.

onald Ray Lambert of Del

City died Feb. 7. He was
born Sept. 12, 1946, in Guthrie. He
attended the University of Central
Oklahoma and received his J.D.
from the OCU School of Law in
1974. Mr. Lambert worked for the
state of Oklahoma for more than
30 years until his retirement.

omilou Gentry Liddell of

Edmond died Nov. 20. She
was born Dec. 30, 1952, in El Paso,
Texas. She graduated from OU in
1974 with a bachelor’s degree in
professional writing and received
her J.D. from the OCU School of

Law. She served as an assistant
attorney general through the
administrations of Attorneys
General Cartwright, Turpen and
Henry, then as judicial assistant for
the Oklahoma Court of Appeals
from 1987 to 1995. Memorial con-
tributions may be made to Free to
Live Animal Sanctuary.

oger Dean Rinehart of El Reno

died April 6. He was born
June 17,1931, in El Reno. He grad-
uated from OU with a bachelor’s
degree in 1952 and received his
J.D. from the TU College of Law in
1956. He was also a member of the
American Bar Association and the
Canadian County Bar Association
for 68 years. Mr. Rinehart was a
member of the Lawyers Helping
Lawyers Assistance Program
Committee and served as chair of
the committee from 1990 to 1993.
Under his leadership, the commit-
tee established a statewide help-
line and distributed thousands of
pamphlets. He was awarded the
Community Interest Award from
The Law and You Foundation and
the Joe Stamper Distinguished
Service Award from the OBA.
He served others, including pre-
senting at international workshops
on lawyer substance abuse and
serving as a trustee-at-large, a
world service delegate and member
of the AA General Service Board.
Mr. Rinehart was a member of the
First Christian Church of El Reno
since 1956, where he served as a
Sunday school teacher, deacon
and elder and was also honored as
elder emeritus. He practiced law in
El Reno with his father from 1956
to 1977, his brother from 1956 to
1997 and his son from 1989 to 2024.
He received the El Reno Public
Schools Foundation Distinguished
Alumni Award in 2009 and was
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a longtime board member of the
Russell Murray Hospice, as well
as chair for many years. Memorial
contributions may be made to the
First Christian Church of El Reno.

ames F. Robinson of Oklahoma

City died Feb. 15. He was born
Sept. 26, 1944, in San Diego. He
graduated from Phillips University
and received his J.D. from the OCU
School of Law. Mr. Robinson served
in the U.S. Navy. He briefly worked
in private practice before becoming
a city attorney and an assistant
district attorney for Oklahoma
County and later joining the U.S.
Department of Justice. In his 32
years as an assistant U.S. attorney,
he tried more than 150 cases and
was counsel of record in more than
30 cases at the 10th Circuit Court
of Appeals. He began his career
in the Association of the United
States Army prosecuting drug and
gun crimes and later white-collar
financial crime. Memorial con-
tributions may be made to the
Regional Food Bank of Oklahoma
or the WildCare Foundation.

amar Graham Scott of Yukon

died March 21. She was born
April 11, 1957. Ms. Scott graduated
from OU with bachelor’s degrees
in psychology and philosophy in
1979. She received her ]J.D. from
the OU College of Law in 1983.
She briefly worked for the dis-
trict attorney of Pottawatomie
County before serving as deputy
general counsel for the Oklahoma
Department of Transportation.

icki Walterscheid of Purcell

died March 21. She was born
Jan. 8, 1979, in Denton, Texas.
Ms. Walterscheid graduated from
OCU with a bachelor’s degree
in psychology. She received her
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J.D. from the OU College of Law
in 2004 and spent 20 years as

a criminal defense attorney at
the General Appeals Division of
the Oklahoma Indigent Defense
System. Memorial contributions

may be made to Susan G. Komen.

tanley Monroe Ward of

Noble died March 10. He
was born June 10, 1939. Mr. Ward
was recruited by Bud Wilkinson
to play football at OU, where
he became a member of Beta
Theta Pi. He then transferred to
OSU, where he served as a Ford
Foundation scholar and gradu-
ated with bachelor’s and master’s
degrees in political science. He
received his ].D. from the OU
College of Law in 1966 and was a
member of the Order of the Coif
and the Oklahoma Law Review. He
began his legal career at the law
firm of Treadway & Brandmeyer
in Downey, California, and got
involved in the business com-
munity, serving on the Downey
Community Hospital Board
of Directors. He also served
as president of the Downey
Kiwanis Club. Mr. Ward and his
family returned to Oklahoma,
and he began to work as legal
counsel under the leadership
of Bill Banowsky. He served as
a member of the OU Board of
Regents and was a member of
the McFarlin United Methodist
Church, where he taught lessons
at the Friendship Sunday School
class. Memorial contributions
may be made to the WildCare
Foundation or the Amyloidosis
Research Consortium.

ony Joe Watson of Bartlesville

died Jan. 21. He was born July 24,
1946, in Stillwater. Mr. Watson
graduated from OSU with a bache-
lor’s degree in production manage-
ment and completed the Air Force
Reserve Office Training Corps. He
was commissioned with the U.S.
Air Force, reaching the rank of
captain and serving as a flight
instructor before being honorably
discharged after five years of ser-
vice. He received his J.D. from the
OU College of Law and began his
legal career in private practice in
Ponca City. Mr. Watson later moved
to Bartlesville to join the Phillips
Petroleum Co., where he served on
the legal team until his retirement.
Memorial contributions may be
made to the Boy Scouts of America.

rederick Anthony Zahn of

Oklahoma City died April 1.
He was born Jan. 17, 1940, in
Oklahoma City. He graduated
from Yale University and New
York University, where he earned
a master’s degree in corporate law.
He received his ]J.D. from the OU
College of Law in 1965 and prac-
ticed as a management consultant
for law firms in Philadelphia, New
York and Chicago before returning
to Oklahoma to practice labor rela-
tions. Mr. Zahn served as an adjunct
professor at the OCU School of
Law and the TU College of Law. He
transitioned to full-time ministry
in Tulsa before serving as execu-
tive director of The Education and
Employment Ministry in Oklahoma
City. He was involved in his com-
munity, including as a founding
trustee of the Oklahoma Foundation
for Excellence, a member of the
Oklahoma City Council, a trustee of
OCU and more. Memorial contri-
butions may be made to Mosaic
Community Church.
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2024 ISSUES

JUNE

Real Property

Editor: David Youngblood
david@youngbloodatoka.com

SEPTEMBER
Women in Law

Editor: Melissa DelLacerda
melissde@aol.com

OCTOBER

Aviation Law

Editor: Melanie Wilson Rughani
melanie.rughani@
crowedunlevy.com

NOVEMBER
Probate

Editor: Evan Taylor
tayl1256@gmail.com

DECEMBER

Ethics & Professional
Responsibility

Editor: Martha Rupp Carter
mruppcarter@yahoo.com

2025 ISSUES

JANUARY
Military & Veterans
Editor: Roy Tucker
roy.tucker@oscn.net

FEBRUARY

Law Practice Basics
Editor: Melissa DelLacerda
melissde@aol.com

JUNE

Labor & Employment
Editor: Sheila Southard
SheilaSouthard@bbsmlaw.com

SEPTEMBER
Torts

Editor: Magdalena Way
magda@basslaw.net

ENSURE AGCESS
T0 JUSTICE

Sign up to anonymously
answer a pro bono legal
question for a low-income

MARCH OCTOBER

Cannabis Law Immigration Law Oklahoman.

Editor: Martha Rupp Carter Editor: Norma Cossio

mruppcarter@yahoo.com ngc@mdplic.com Okiahoma. FreelegalAnswers.org

APRIL
Alternative Dispute
Resolution

Editor: Evan Taylor
tayl1256@gmail.com

MAY
Constitutional Law
Editor: Melanie Wilson
Rughani
melanie.rughani@
crowedunlevy.com

NOVEMBER
Trial by Jury

Editor: Roy Tucker
roy.tucker@oscn.net

DECEMBER

Ethics & Professional
Responsibility

Editor: David Youngblood
david@youngbloodatoka.com

If you would like to write an article on
these topics, please contact the editor.

OMLAHOMA FREE LEGAL ANSWERS 15 A PROJECT OF:

Oklahoma Bar Association,
Oklahoma Access to Justice Commission
and American Bar Association

THE OKLAHOMA BAR JOURNAL MAY 2024 | 105



CLASSIFIED ADS

SERVICES

Briefs & More — Of Counsel Legal Resources —
Since 1992 - Exclusive research and writing. Highest
Quality. State, Federal, Appellate, and Trial. Admitted
and practiced United States Supreme Court. Dozens
of published opinions. Numerous reversals on
certiorari. MaryGaye LeBoeuf, 405-820-3011,
marygayelaw@cox.net.

EXAMINER OF QUESTIONED DOCUMENTS
Board Certified State & Federal Courts
Diplomate - ABFE Former OSBI Agent
Fellow - ACFEI FBI National Academy

Arthur Linville 405-736-1925

DENTAL EXPERT
WITNESS/CONSULTANT

Since 2005
(405) 823-6434
Jim E. Cox, D.D.S.
Practicing dentistry for 35 years
4400 Brookfield Dr., Norman, OK 73072
JimCoxDental.com
jcoxdds@pldi.net

PERFECT LEGAL PLEADINGS works on Microsoft Word
and contains automated Oklahoma pleadings and forms
for divorce, paternity, probate, guardianship, adoption, real
property, civil procedure, criminal procedure, and personal
injury. We also provide access to thousands of other state
and federal pleadings and forms. PerfectlegalPleadings.org.

CONSULTING ARBORIST, TREE EXPERT
WITNESS, BILL LONG. 25 years’ experience. Tree
damage/removals, boundary crossing. Statewide
and regional. Billlongarborist.com. 405-996-0411.
https://billlong-arborist.com.
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SERVICES

CONSTRUCTION EXPERT FOR CASE ASSESSMENT
AND EXPERT TESTIMONY. 34 years’ experience in com-
mercial construction. Accredited by NASCLA and ICC. Boe
Holland, 405.896.6871, boe@hollandconstructiongroup.com.

PROBATE & HEIR SEARCH SERVICES - Paralegal
and Professional Genealogist with 30 years' experience
in research offering probate and heirship research
services. Please contact Michelle C. Bates at
Michelle@Mygenealogyroots.com or (918) 637-5087 to
discuss your case and get your research started!

OKLAHOMA MINERAL RESEARCH &
LOCATION SERVICES

Experienced mineral rights researcher available. In
the context of probates, successions of interest.

(405) 326-7140. Jay@jaymeyerslaw.com.

OFFICE SPACE

OFFICE SPACE FOR RENT IN OKLAHOMA CITY
one block north of federal courthouse. Includes confer-
ence room, internet, receptionist and parking. For more
information, please call 405-239-2726.

OFFICE SPACE FOR RENT IN NW OKC/EDMOND.
Modern office with shared use of internet access, lobby,
and conference room $495-$695 a month. Referrals are
likely. First month 50% discount. Call Joy at 405-733-8686.

OFFICE BUILDING IN NICHOLS HILLS WITH SPACE
FOR LEASE. 3 offices are available immediately with
3 more available in August. Utilities and internet are paid
and you will have use of the conference room. $1,100 per
office or $1,350 with the inclusion of the copier. Rates may
be negotiated if you lease more than one office. Please call
405.848.7777 and ask for Cindy Hall.
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POSITIONS AVAILABLE

JUDGE ADVOCATE GENERALS (JAG) CORPS for
Oklahoma Army National Guard is seeking qualified
licensed attorneys to commission as part-time judge advo-
cates. Selected candidates will complete a six-week course
at Fort Benning, Georgia, followed by a 10 Y2-week military
law course at the Judge Advocate General’s Legal Center
on the University of Virginia campus in Charlottesville,
Virginia. Judge advocates in the Oklahoma National
Guard will ordinarily drill one weekend a month and
complete a two-week annual training each year. Benefits
include low-cost health, dental and life insurance, PX and
commissary privileges, 401(k) type savings plan, free CLE
and more! For additional information, contact CPT Jordan
Bennett at jordan.rbennett. mil@army.mil.

MCDANIEL ACORD, PLLC IS RECRUITING A
LITIGATION ASSOCIATE ATTORNEY for the firm’s
Edmond office to assist our clients in civil litigation
within a strong team setting that focuses on client ser-
vice and maximizing outcomes. Our practice includes
challenging procedural and technical issues, and the
successful candidate will possess strong analytical and
advocacy skills. Our Firm provides excellent benefits and
rewards performance. We are looking for the right attor-
ney to join our team who will take pride in the service
we deliver and fit within our family-oriented, friendly,
and low-key firm environment. Candidates should have
2 to 5 years litigation experience that reflects skill in legal
research, drafting memoranda, briefs and discovery, tak-
ing depositions, managing document production, and
oral argument. Candidates should submit a recent writ-
ing sample and CV to smcdaniel@ok-counsel.com.

APPOINTMENT TO PANEL OF CHAPTER 7 TRUSTEES.
The United States Trustee seeks resumes from persons
wishing to be considered for appointment to the panel
of trustees who administer cases filed under Chapter 7
of Title 11 of the United States Code (Bankruptcy Code).
The appointment is for cases filed in the United States
Bankruptcy Court for the Western District of Oklahoma.
Chapter 7 trustees receive compensation and reimburse-
ment for expenses under 11 U.S.C. §§ 326 and 330. Although
trustees are not federal employees, appointments are made
consistent with federal Equal Opportunity policies, which
prohibit discrimination in employment. For additional
information, qualification requirements, and application
procedures go to https://bit.ly/3x ASRjd.
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STARR, BEGIN & KING, PLLC IS RECRUITING A
RESEARCH AND WRITING ATTORNEY for the firm’s
Tulsa office to assist our clients in civil litigation and
insurance matters. The successful candidate will pos-
sess strong analytical and writing skills. We are looking
for the right attorney to join our team and fit within our
family-oriented, friendly, and low-key firm environ-
ment. Full or part time position, as well as compensa-
tion is negotiable. Candidates should submit a recent
writing sample and CV to kris king@tulsalawyer.org.

PHILLIPS MURRAH IS LOOKING FOR AN
EXECUTIVE DIRECTOR, whose role involves all
aspects of Firm Management. The ED is an ex-officio
member of the Firm's Executive Committee and attends
all meetings. The ED has responsibility for all Staff and
office functions. The ED is responsible for all firm insur-
ances, including negotiation and implementation. The
ED is responsible for delinquent accounts receivable.
The ED meets weekly with the Firm's Marketing and IT
Directors to review issues/progress on projects. The ED
has a good understanding of and monitors the Firm's
financial health, working with the CFO. Salary will
be determined based on qualifications; the Firm pro-
vides excellent benefits. Please submit your resume to
mamunda@phillipsmurrah.com — NO CALLS PLEASE.

THE GARY E. MILLER CANADIAN COUNTY
CHILDREN'S JUSTICE CENTER is hiring for the Facility
Director position. Great benefits to include health, den-
tal, 401K matching, retirement plans, paid vacation and
sick leave, 12 paid holidays. Apply on our website at
https://childrensjusticecenterok.com/careers, please pro-
vide a cover letter and resume. Requires either a bach-
elor's or master's degree, experience supervising staff,
knowledge of juvenile justice preferred.

ASSOCIATE ATTORNEY with 2+ years post-graduate
experience in civil, criminal or domestic litigation.
Claremore, OK (Rogers County). Excellent opportunity
to utilize and develop litigation and trial skills. Nice work
location with friendly, talented co-workers. Pay plus ben-
efits will be in the range between $70,000.00-$100,000.00
per year, depending upon qualifications. Send replies,
including a resume, by email to advertising@okbar.org,
with the subject line, “Position Claremore.”
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CRYPTO-LAW ATTORNEY. Local technology firm seeks
an associate attorney with 0-2 years experience in datatech/
bitcoin/blockchain or general crypto-law. Looking for
a motivated practitioner or firm associate with desire to
develop a knowledge-base in crypto law. Position is flex-
ible for one motivated to learn. Excellent pay is commen-
surate with production. Call 405-219-7751.

ESTABLISHED MID-SIZE BUSINESS AND CIVIL
LITIGATION FIRM IN TULSA seeks a highly motivated
associate attorney with 3+ years of experience to assist
with litigation and /or transactional matters. Excellent ben-
efits and competitive salary. This is an ideal opportunity
to work on a wide variety of cases and transactional mat-
ters under the guidance of seasoned attorneys, while being
trained to independently manage your own case load.
We are looking for the right person to join our expanding
team and grow with us. We take pride in delivering excep-
tional services to our clients within our professional, yet
family oriented environment. The right candidate has the
ability to prepare persuasive legal arguments and work
independently, but with an ability to collaborate with
others in identifying the best approach for our clients.
Experience and skills in taking depositions and handling
court appearances is a plus. Candidates should submit a
recent Resume/CV to JHesley@amlawok.com.

THE CIVIL DIVISION OF THE TULSA COUNTY
DISTRICT ATTORNEY’S OFFICE is seeking applicants
for the position of Assistant District Attorney | Civil
Division. Be part of a team of five attorneys who repre-
sent the county and its officials in both state and federal
civil litigation. Qualified applicants must have a J.D.
degree from an accredited school of law and be admitted
to the practice of law in the State of Oklahoma. Ideal can-
didates will have experience in civil litigation, discovery,
motions, oral arguments, trials and settlements. Excellent
research and writing skills are required. This is an
opportunity to learn the inner workings of government,
become knowledgeable about a wide variety of litigation
topics and tactics and contribute to your community in
a meaningful way. As a state employee, you will enjoy
excellent health care and retirement benefits, and have
all federal, state and county holidays off. Salary commen-
surate with experience. Send cover letter, resume, profes-
sional references, and a recent writing sample to: Staci
Eldridge seldridge@tulsacounty.org.
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THE OKLAHOMA INDIGENT DEFENSE SYSTEM
(OIDS) is opening a Non-Capital Trial Division satel-
lite office in Pryor. Positions available include: Deputy
Division Chief, Attorney — Defense Counsel, and Legal
Secretary. Visit https://bit.ly/3QkQKg8 to view job
announcements and apply online.

The Oklahoma Office of the Attorney General is cur-
rently seeking a full-time Director of our Organized
Crime Task Force. The annual salary range for this
position is $115,000-$135,000.

The OCTF investigates and prosecutes organized
crime throughout the State of Oklahoma. Its primary
mission is to investigate and prosecute complex crim-
inal enterprises, including those that traffic controlled
substances, launder money, engage in human traffick-
ing, and commit fraud. The OCTF engages in confi-
dential investigations to detect violations of criminal
statutes and noncompliance with various regulations.

Responsibilities include, but are not limited to:

* Prosecuting complex criminal cases;

* Providing guidance to OCTF prosecutors and
agents;

*  Working with the chief agent in charge of the
OCTF to finalize intake and other policies;
and

* Developing and maintaining relationships
with federal, state, and local law enforcement
agencies and prosecutors’ offices to encourage
collaboration and ensure deconfliction, when
appropriate.

The ideal candidate will have leadership experience,
display good judgment, be detail-oriented, possess
excellent verbal and written communication skills, and
have significant experience prosecuting criminal cases.

Applicants must be, or be eligible to become, licensed
attorneys in the State of Oklahoma with at least seven
(7) years of relevant experience. Experience as a crim-
inal prosecutor is required. Experience prosecuting
white collar, racketeering, multi-defendant, or other
complex criminal cases is highly recommended.

To apply, send a cover letter, resume, and writing
sample to resumes@oag.ok.gov and indicate that you
are applying for “Director - OCTF” in the subject
line of the email.
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FAST-PACED LAW FIRM SEEKS AN ASSOCIATE
ATTORNEY WITH 0-2 YEARS EXPERIENCE FOR
IMMEDIATE HIRE. Looking for a motivated individual
to assist with criminal defense, civil litigation, and fam-
ily law. Position is full-time and you must be motivated
to learn and willing to work. Room for growth and
bonuses; paid parking; paid vacation; and paid health
benefits after 60 days. Submit your resume’ for immedi-
ate consideration to cindy@justinlowepc.com. Please do
not call the law firm.

THE U.S. ATTORNEY'S OFFICE FOR THE EASTERN
DISTRICT OF OKLAHOMA IN MUSKOGEE, OK, is
seeking applicants for multiple Assistant U.S. Attorney
positions for our Criminal Division. AUSAs in the
Criminal Division have the unique opportunity to
represent the United States of America by directing
the investigation and prosecution of federal offenses
occurring within the Eastern District, including Indian
Country. Salary is based on the number of years of pro-
fessional attorney experience. Applicants must possess
a ].D. degree, be an active member of the bar in good
standing (any U.S. jurisdiction) and have at least one (1)
year post-].D. legal or other relevant experience. Prior
violent crime prosecution and jury trial experience is
preferred. AUSAs may live within 25 miles of the dis-
trict which includes much of the Tulsa metropolitan
area. See vacancy announcement 23-12029252-AUSA at
www.usajobs.gov (Exec Office for US Attorneys).
Applications must be submitted online. See How to Apply
section of announcement for specific information. Questions
may be directed to Jessica Alexander, Human Resources
Specialist, via email at Jessica.Alexander@usdoj.gov. This is
an open, continuous announcement that has been extended
to June 28, 2024. Additional reviews of applications will
be conducted periodically, until all positions are filled.

THE OKLAHOMA INDIGENT DEFENSE SYSTEM
(OIDS) is currently seeking full-time Capital Counsel
in our Capital Trial Division, Sapulpa office. OIDS is a
state agency responsible for implementing the Indigent
Defense Act by providing trial defense services to per-
sons who have been judicially determined to be enti-
tled to legal counsel. Capital Counsel represent clients
against whom the State of Oklahoma is seeking the
death penalty. Capital Counsel provide informed,
zealous, and independent legal representation, within
the bounds and forums provided by law, in assigned
capital cases. Visit https://bit.ly/3QkQKg8 to view job
announcement and apply online.
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OKLAHOMA CITY MEDICAL MALPRACTICE AND
INSURANCE DEFENSE FIRM seeks an associate attor-
ney for immediate placement. Applicants must have
excellent verbal and writing skills and be highly moti-
vated to work a case from its inception through comple-
tion. Competitive salary with excellent benefits including
health insurance, 401(k), and an incentive bonus plan.
Team atmosphere and great work-life balance. Send
your cover letter, resume, writing sample and transcript
(optional) to hcoleman@johnsonhanan.com.

MCDANIEL ACORD, PLLC IS RECRUITING A
LITIGATION ASSOCIATE ATTORNEY for the firm’s
Tulsa office to assist our clients in civil litigation and fam-
ily law within a strong team setting that focuses on client
service and maximizing outcomes. Our practice includes
challenging procedural and technical issues, and the
successful candidate will possess strong analytical and
advocacy skills. Our Firm provides excellent benefits and
rewards performance. We are looking for the right attor-
ney to join our team who will take pride in the service
we deliver and fit within our family-oriented, friendly,
and low-key firm environment. Candidates should have
2 to 5 years litigation experience that reflects skill in legal
research, drafting memoranda, briefs and discovery, tak-
ing depositions, managing document production, and
oral argument. Candidates should submit a recent writ-
ing sample and CV to smcdaniel@ok-counsel.com.

THE OKLAHOMA INDIGENT DEFENSE SYSTEM (OIDS)
is opening a Non-Capital Trial Division satellite office in
Poteau. Positions available include: Deputy Division Chief,
Attorney — Defense Counsel (2 positions available), and
Legal Secretary. Visit https://bit.ly/3QkQKg8 to view job
announcements and apply online.

LITIGATION ASSOCIATE (Oklahoma City, OK).
Dynamic mid-sized law firm seeks a litigation Associate
with 3+ years of experience to join our Litigation practice
in our Oklahoma City, OK office. Qualified candidates
should have litigation experience commensurate with
time in practice, strong writing and analytical skills,
excellent academic credentials, and a desire to appear
in court. License to practice in OK is required. We offer
a competitive starting salary and a comprehensive ben-
efits package, along with opportunity for advancement.
Please send resume, cover letter, law school transcript,
and writing sample to advertising@okbar.org with sub-
ject line “S&] Litigation Associate Position (OKC).”
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The Oklahoma Office of the Attorney General is
currently seeking a full-time Assistant Attorney
General of our Multi-County Grand Jury Unit.
The annual salary range for this position starts at
$80,000 and is commensurate with experience and
qualifications.

The Multi-County Grand Jury Unit investigates and
prosecutes criminal law violations throughout
Oklahoma with an emphasis on public corruption,
complex crimes, and crimes with state-wide impact.
The ideal candidate will display good judgment, be
detail-oriented, possess excellent verbal and written
communication skills, and have experience handling
complex criminal cases. Applicants must be, or be
eligible to become, licensed attorneys in the State of
Oklahoma, with at least 3 years of experience in the
practice of law. Experience as a criminal prosecutor is
required. Experience prosecuting public corruption
and/or financial crimes is highly recommended.

To apply, send a cover letter, resume, and writing
sample to resumes@oag.ok.gov and indicate that
you are applying for “AAG - MCGJ” in the subject
line of the email.

ESTABLISHED TULSA CLOSING COMPANY SEEKING
ATTORNEY for abstract exams, document preparation,
title insurance. Salary based on experience. Full benefits
and retirement plan. Send replies to Box ED, Oklahoma
Bar Association, PO. Box 53036, Oklahoma City, OK 73152.

THE LAW FIRM OF ATKINSON, BRITTINGHAM,
GLADD, FIASCO & EDMONDS is currently seeking an
associate attorney with minimum 5 years of experience in
litigation, bad faith is a plus. The associate in this position
will be responsible for court appearances, depositions,
performing discovery, interviews and trials in active cases
filed in the Oklahoma Eastern, Northern, and Western
Federal District Courts and Oklahoma Courts statewide.
Atkinson, Brittingham, Gladd, Fiasco & Edmonds is pri-
marily a defense litigation firm focusing on general civil
trial and appellate practice, insurance defense, medical
and legal malpractice, and Native American law. Salary
is commensurate with experience. Please provide your
resume, references and a cover letter including salary
requirements to dbrown@abg-oklaw.com.
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BUSINESS ASSOCIATE (Oklahoma City, OK). Dynamic
mid-sized law firm seeks a transactional Associate with
4+ years of experience to join our busy Corporate and
M&A practice in our Oklahoma City, OK office. Prior
experience in transactional law including mergers and
acquisitions (M&A), public finance, trust and estates,
commercial real estate, corporate law, or secured
finance is required. Candidates must have a strong
working knowledge of acquisition agreements and the
other documentation used in complex M&A and pri-
vate equity transactions and proficiency in drafting
the same. Important attributes include, detail-oriented,
excellent writing skills, strong work ethic, and the abil-
ity to communicate effectively with clients. License
to practice in OK is required. We offer a competitive
starting salary and a comprehensive benefits package,
along with opportunity for advancement. Please send
resume, cover letter, law school transcript, and writing
sample to advertising@okbar.org with subject line “S&J
Business Associate Position (OKC).”

THE CLEVELAND COUNTY DA’S OFFICE is looking
for an innovative and motivated attorney to fill a grant-
funded role focused on innovative prosecution tech-
niques and community engagement. This ADA will use
a case mapping software to identify crime hotspots and
have informed conversations with the community to
identify solutions in preventing those crimes and reduc-
ing recidivism. This attorney will participate in jury tri-
als and other court hearings based on the cases received
from community conversations. This is an exciting
opportunity to create innovative prosecution solutions
to combat crime in the community. Applicants must be
licensed to practice law in the State of Oklahoma. Salary
is commensurate with experience. Please email your
resume and a cover letter to D21DA@DAC.State. OK.US.

OIL AND GAS ATTORNEY: Ball Morse Lowe, a
respected metro-area law firm with a multi-basin prac-
tice, is seeking to expand its dynamic Oil, Gas + Energy
team in Oklahoma City. Offering a competitive salary
commensurate with experience, bonus opportunities,
full health benefits, 401(k) match, and comprehensive
support for client management and practice growth.
Oklahoma license and 3-5 years of direct oil and gas
experience required. To apply, send cover letter, resume,
and references to office@ballmorselowe.com and be
prepared to provide a writing sample upon request.
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THE BAack PAGE

By M. Kent Anderson

When Did We Beco

We both believe in freedom and liberty
We both believe in family
When did we become enemies?

We both want our vote to count the same

We want our voice to be heard, no matter our
wealth or fame

When did we become enemies?

=

Our ancestors came from different places
But we grew up smiling at the same faces
When did we become enemies?

I lean left and you lean right
Both of us want safety and peace tonight
When did we become enemies?

We both have mothers and fathers
And sons and daughters
When did we become enemies?

We worship in our own way
Some in the night and some in the day
When did we become enemies?

Let us argue and discuss '
And maybe sometimes even cuss
But do not let us become enemies.

Mr. Anderson is a retired OBA member
who practiced law for 47 years. He now
lives in Davenport, Florida.
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