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FromMm THE PRESIDENT

Welcome Home!

By Brian Hermanson

Brian Hermanson serves
as district attorney for the
8th District of Oklahoma.
580-362-2571
brian.hermanson@dac.state.ok.us

HAT?!IT IS ALREADY SEPTEMBER! How can

that be? As shocking as it is when time quickly
flies by, we know that if we are not careful, we may not
accomplish all our intended goals during the year.

How many of your colleagues have been
missing from your life over the last few
years of the pandemic? When was the last
time you saw the buddies you made
in the trenches they call law school?

When was the last time you had a class
reunion or a time when you sat down

with a bunch of good attorney friends
and had a visit?

Well, here is your chance. We are
rapidly approaching the Oklahoma Bar
Association Annual Meeting. This year’s
meeting will be a time when we can all
get together, share stories of our lives
and break bread with those many lost
friends from across the state.

I'm excited that we are holding this year’s meeting at
the beautiful, historic Skirvin Hilton Hotel in downtown
Oklahoma City. We have reserved
two floors of the hotel for our meet-
ing spaces, and we have ensured
there will be plenty of opportunities
to sit down in small or large spaces
and just relax with friends. Of course,
there will be plenty of CLE offered
with cutting-edge seminars and great
opportunities to try out the latest
in technology.

Wednesday will be your opportu-
nity to have lunch with your fellow
law school alumni and visit with
many of your classmates and pro-
fessors. There will also be meetings
throughout the day that will help you
energize both you and your practice.

During the Annual Meeting, we
will hear from outstanding speakers
and educators, and everyone who

4 | SEPTEMBER 2023

Register now at
www.okbar.org/annualmeeting

registers for the Annual Meeting is invited to
the Welcome Reception on Wednesday night.
There will be refreshments, food, music and
everything you could hope for at the recep-
tion. The judiciary will be invited, and
there will be quiet spaces available
for visiting and conversation as
well as alcohol-free areas to
ensure everyone feels welcome
and comfortable. We also hope
to have many OBA past presi-
dents in attendance.
At our Thursday Annual
Luncheon, we will enjoy fellow-
ship as we recognize and honor
the 2023 OBA Award winners.
Other Thursday events will
offer additional CLE oppor-
tunities as well as various
OBA section and committee
meetings. During the day on Thursday, you'll
have the opportunity to take part in OBA sec-
tion and committee work. The OBA Diversity
Committee will hold its annual Diversity
Awards Dinner on Thursday evening.

On Friday, we will again have an out-
standing speaker at the annual Delegates
Breakfast, followed by the OBA General
Assembly and the House of Delegates, where
the important business of the association will
be conducted.

If you have never been to an OBA Annual
Meeting before, this will be the perfect time to
see what you have been missing. If you have
attended in the past, you know the fun and
camaraderie that accompanies spending a few
days with outstanding jurists and attorneys.

And guess what? The time to register will
come and go before you know it. What better
time than now to sign up and become a part
of this incredible event.

See you there!

THE OKLAHOMA BAR JOURNAL
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CORPORATE LAW

A Cyber Primer: 6 Practical
Lookouts for Advising Companies
in the 21st Century

By Collin R. Walke

HE FUTURE OF COMMERCE IS NO LONGER COMING,; it has arrived. Every single

industry is driven by the internet and data, even industries like pipeline' and railroad?
operations. In common parlance, “Data is the new 0il.” As a result, attorneys and compa-
nies no longer have a choice in adopting and adapting to new technologies. They either
do, or they go extinct. Technology, however, is something many people, including industry
leaders and attorneys, loathe. Has anyone ever purchased a printer and been able to get it to
work without troubleshooting it first? I doubt it.

But the practical frustrations
that stem from technological
implementation shy in comparison
to the legal liabilities. Given that
virtually every single business
touches data, attorneys counsel-
ing companies on ... well, really
anything, need to appreciate
that there is a labyrinthine set of
regulations and laws governing
the cyber realm. The aim of this
article is to provide six practical
lookouts that corporate attorneys
need to consider when advising
their clients from the inception
of a business to a data breach.
Obviously, an entire volume of
books can be written about these
topics, but this primer provides, in
general, the common issues attor-
neys come across in 21st-century

commerce. Hopefully, each look-
out will at least provide a general
direction from which attorneys
can begin their own research.

LOOKOUT NO. 1:
TRADITIONAL THEORIES OF
LIABILITY STILL EXIST

Even though cyber issues may
be “unique” in some aspects, at the
end of the day, many legal claims
are simply new spins on already
existing theories of recovery. For
example, in Oklahoma, simple
negligence may be sufficient to
state a viable claim for damages
resulting from a data breach.

In Cook v. McGraw Davisson
Stewart,’ a real estate client sued
his former real estate broker for
negligence. Allegedly, a hacker

accessed the broker’s email and
used it to cause the client to send
a fraudulent wire transfer to the
hacker, thinking the client was
sending it to the broker for clos-
ing. The client claimed the broker
“failed to maintain proper secu-
rity” on their email. The broker in
Cook got lucky because the client
did not present evidence sufficient
to demonstrate a question of fact
on his negligence claim because
“he could not present evidence
that [the broker’s] email had been
hacked, as opposed to his own.”™
Similarly, in In re McDonald’s
Corporation Stockholder Derivative
Litigation,” the Delaware Court of
Chancery extended the duty of
oversight found in In re Caremark
International, Inc., Derivative Litigation®

Statements or opinions expressed in the Oklahoma Bar Journal are those of the authors and do not necessarily reflect those of the Oklahoma Bar Association, its officers,

Board of Governors, Board of Editors or staff.
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to officers of companies. The exten-
sion of the Caremark duty to officers
now means that officers, such as
chief privacy officers, chief informa-
tion security officers or others, may
be held liable if they fail to oversee
proper implementation and opera-
tion of cyber-security protocols.”
Both Cook and McDonald’s
show that simply because data is
involved does not mean the rules of
general liability have changed. As
a result, just as an attorney would
make sure that their client has ade-
quate general liability insurance,
attorneys advising corporate clients
need to ensure that adequate cyber
insurance is in place as well.

LOOKOUT NO. 2: CYBER
INSURANCE IS NO
LONGER OPTIONAL

Generally speaking, general
liability policies do not cover dam-
ages arising from cyber incidents.?
Nor do errors and omissions or
directors and officers coverage.’
That is why cyber coverage is a
must-have. For example, while the
figures vary, the average cost of a
ransom for a ransomware attack
can easily reach hundreds of thou-
sands of dollars, and that does not
account for ancillary damages,
such as business interruption,
reputational damage or costs of
remedies. Could your client afford
a six-figure hit today?'

Cyber applications and cov-
erages vary widely. Some cyber
insurance applications ask for
very minimal information from
the applicant, choosing instead to
simply determine — as a potential
hacker would — how many external
vulnerabilities are publicly detect-
able and approximating risk off
that. Other applications are fairly
detailed and may require gover-
nance and/or technical controls.

For example, some applications
require specific company positions,
such as data privacy officers or
chief information security officers.
Others require certain internal
policies and procedures, includ-
ing business interruption plans,
cyber incident response plans, data
privacy notices, etc. Almost all
applications require at least annual
training on cyber incident response
plans and data privacy policies.
Some even require penetration
testing (pen-testing), where private
companies are hired to attempt to
hack into the client’s system.

Common examples of technical
controls required by insurance
applications are backup systems,"
firewalls,> multi-factor authentica-
tion" and endpoint detection and
response.' Knowing a good tech-
nical team that can help imple-
ment these and other technical
controls is extremely important.

Another common lookout where
technical controls and governance
play a crucial role is the use of
personal devices for work. If a
company permits employees to use
personal devices for work, then that
company should absolutely have a
bring-your-own-device (BYOD) pol-
icy. A good BYOD policy ensures
that employees know what they
can and cannot do with their own
devices while utilizing them for
work and how to use them in such
a way that limits exposure to poten-
tial threats (i.e., limiting what apps
can be downloaded). Companies
utilizing a BYOD policy should also
ensure they have technical controls
in place for the management of
mobile devices.”” A solid BYOD pol-
icy and mobile management pro-
gram can help shield an employer
from liability from a litany of
angles ranging from employment
to negligence claims.

LOOKOUT NO. 3: WHAT IS
ADEQUATE COVERAGE FOR
CYBER POLICIES?

Again, the estimates vary,
but according to IBM, the aver-
age cost of a data breach world-
wide is $4 million.’ Even if one
assumes that those numbers are
artificially inflated as an average,
the costs to a small business for a
data breach can still easily exceed
$100,000, especially if lawsuits
follow, as they often do. And that
is setting aside the very plausible
six-figure cost of a ransomware
ransom. At this point, one should
easily see the importance of ade-
quate coverage.

What constitutes adequate
coverage for a business would be
difficult to quantify in general
terms because it all comes down to
the type of enterprise and risk tol-
erance of the company. (Unless, of
course, your client has entered into
a contractual agreement requir-
ing a specific coverage amount,
which is not uncommon.) One of
the easier items to consider and
quantify under a cyber insurance
policy is business interruption
coverage, given that it is a function
of revenue and expenses. Other
considerations would include the
number of unique individuals
who might need to be notified in
a breach, the size and complexity
of the network, the number of
vendors to whom the client may
end up owing notification and/or
indemnification obligations, etc.

In addition to understanding
the amount of coverage necessary
for the client, it is also important
to understand what is and is not
covered. For example, does the
policy cover conduit risk?"” Does
the policy cover the ransom pay-
ment? Does the policy provide for
a cyber incident response team?'

Statements or opinions expressed in the Oklahoma Bar Journal are those of the authors and do not necessarily reflect those of the Oklahoma Bar Association, its officers,

Board of Governors, Board of Editors or staff.
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But the entire reason insurance
companies ask for policies and
procedures, trainings and tech-
nical controls is because, in all
reality, insureds need them any-
way. Here’s just one example as to
why: If a company is experiencing
a ransomware attack and the per-
petrators are on a sanctions list,
then insurance companies cannot
legally pay the ransom. The point
being, prevention is the best med-
icine because even with all the
right coverage in place, the client
can still be left holding the bag.
Indeed, nearly 60% of small busi-
nesses fail following a cyber-attack.”

LOOKOUT NO. 4: POLICIES
AND PROCEDURES ARE
BORING BUT IMPORTANT
Policies and procedures are
only as good as the paper they are
written on. In order to realize their
value, businesses must actually
operationalize their policies and
procedures. This is especially true
in the cyber realm. If companies
do not think through their cyber
policies and procedures, they can
face regulatory fines in a growing

number of states and countries —
and that is disregarding the fact
that failing to operationalize data
policies and procedures increases
the risk of a cyberattack.

Standard data privacy policies
and procedures inform individ-
uals what categories of data are
being collected about them, how
that data is being used and with
whom the information is being
shared.” Similarly, data privacy
policies and procedures also
typically inform individuals that
they have a right to know what
personal data the company has
in its possession, how to correct
the data, whom the data has been
shared with and, in certain cases,
how to have the data deleted.”
These are common terms and con-
ditions, because nearly every state
and international law requires these
sorts of provisions.?2

Notice the last sentence omit-
ted “federal law.” This is because
the federal government does not
have a comprehensive data privacy
law requiring anything. Rather,
up to now, the federal govern-
ment’s approach has been sectoral.

For example, your data privacy
rights with healthcare providers
are generally governed by the
Health Insurance Portability and
Accountability Act (HIPAA).? Your
data privacy rights with banks are
generally governed by the Gramm-
Leach-Bliley Act.* But if you share
your health information with a
general tech company, via your
wristwatch, for example, that enter-
prise does not fall under HIPAA
scrutiny; therefore, that informa-
tion can be bought, sold and traded
at will by the company.”

As a result, many states have
stepped in to regulate the data
privacy realm. The first state was
California, but since then, a total
of nine states have gone on to pass
some form of comprehensive data
privacy legislation.?® While state
laws vary, they generally require
the information contained in the
aforementioned privacy policies.
To determine whether any given
state or country’s data privacy law
applies to a company, you generally
have to ask two questions: 1) Is the
client collecting data on persons
within the state or country? and

If companies do not think through their cyber

policies and procedures, they can face regulatory

fines in a growing number of states and countries —

and that is disregarding the fact that failing to

operationalize data policies and procedures

increases the risk of a cyberattack.

Statements or opinions expressed in the Oklahoma Bar Journal are those of the authors and do not necessarily reflect those of the Oklahoma Bar Association, its officers,
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2) Does the company fall within
the scope of the law? For example,
in California, the company must
gross a certain amount of money or
possess data on a certain number
of households or derive a certain
percentage of its revenue from the
buying and selling of data before
the law applies.” Corporations gen-
erally disapprove of this patchwork
regime; as a result, there has been
a sincere push to federally regulate
data privacy in recent months — if
for no other reason than to reduce
administrative costs to companies.
What the federal law will look
like and to whom it will apply

is unclear. As a result, attorneys
may be asked how to prepare for a
federal law. At this stage, compli-
ance with California’s, Colorado’s
and Virginia’s data privacy laws
would likely be safe starting points
for compliance with federal law.
Alternatively, compliance with the
European Union’s General Data
Protection Regulation (GDPR)*
would likely meet the bar of any
federal law because the GDPR is

considered to be one of the most,
if not the most, onerous of data
privacy laws.

LOOKOUT NO. 5: IT IS NOT IF
YOU’LL BE HACKED BUT WHEN
Every client will want to know
what they can do to ensure they
will not be hacked. The answer
is, “Nothing.” There are, however,
best practices. For example, cyber
insurance and data privacy poli-
cies often limit access to data on
a “need-to-know” basis. Limiting
access to data can be accomplished
in a myriad of ways, ranging from
passwords to tokenization.” By
limiting who can access what data,
companies are able to lower the
risk of unauthorized access.
Technical controls, such as
tokenization or encryption,*
achieve both data privacy goals
and cybersecurity goals. If data
privacy policies are done well and
actually operationalized, then if a
breach occurs, the amount of data
that could be gathered is ostensibly
lowered as well. Other common

technical cybersecurity controls
that decrease risk and can limit
damage in the event of a breach
include multi-factor authentication,
firewalls and endpoint detec-
tion and response (EDR). Quality
EDR programs utilize artificial
intelligence to monitor networks
and detect odd patterns that could
indicate an infection within the
system. This type of monitoring is
crucial because viruses can live on
networks for months before being
detected or deployed.

Still, no system is perfect, and
a breach of some type may occur
even with the most rigorous of
cybersecurity programs. As a result,
attorneys advising corporations on
cyber-related events need to bear
in mind two overarching concepts:
First, the scope of attorney-client
privilege during a cyber event is
currently in debate.* Streamlining
communications and controlling
communications during a cyber
event is therefore critical to pro-
vide the best shot at retaining the
privilege in the event of litigation.

Statements or opinions expressed in the Oklahoma Bar Journal are those of the authors and do not necessarily reflect those of the Oklahoma Bar Association, its officers,
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Second, simply because a com-
puter has been “hacked” does not
necessarily mean there has been a
breach. For example, Oklahoma’s
data breach notification statutes
state that a breach occurs if there is
unauthorized access to “unencrypted
and unredacted” data.* Thus, if the
data is encrypted and redacted,
even though it has been extracted,
there is no “breach” for the pur-
poses of Oklahoma’s reporting
statute. Therefore, understanding a
particular state or federal law’s defi-
nition of “breach” is critical because
it may trigger certain reporting
requirements and other obligations.
Finally, cyberattacks come in a
variety of forms and accomplish
different goals.** However, com-
mon approaches and attacks can

be linked to various organizations.

As a result, certain cyberattacks
may require you to work with

a computer forensics team and/
or the FBL. Working with expe-
rienced professionals in these
areas can help to ensure that your
client does not pay a ransomware
ransom to an organization that
will not actually send the decryp-
tion key, thereby resulting in more
damage to your client.

LOOKOUT NO. 6: DIRECT
LEGAL LIABILITIES

Failure to abide by state data
privacy laws or federal privacy
laws (such as HIPAA) can result
in regulatory action.** But even if
your client is exempt from these
laws because they operate in states
without data privacy laws and
are unregulated by federal law,
simply using policies that do not
accurately reflect the company’s
collection, protection and use of
data can also result in actions by
the Federal Trade Commission.®

Since many data privacy laws
and cybersecurity laws do not pro-
vide private rights of action, cyber
litigation is usually pursued under
traditional theories of liability,
such as negligence, and can be ripe
for class certification. Similarly,
traditional defenses, like standing,
often serve as the basis for dis-
missal of private cyber claims.*
This is because it can often be
hard to determine whether the
breach actually resulted in harm.

Important pre-litigation atten-
tion should be paid to contrac-
tual agreements that contain
cyber-related provisions. Standard
provisions found in data sharing
agreements (and other cyber-
related agreements) include indem-
nification requirements, cyber
insurance coverage, compliance
with state and /or federal laws and
ownership/usage rights. While
these concepts may be generally
familiar, the technical side of cyber
law is where the problems creep in.

For example, suppose you have
a client who has a data privacy
policy that states the data it holds
is kept in an “anonymized” fash-
ion. The term “anonymized” is a
technical term of art that means
the data being held cannot, under
any circumstances, be linked back
to the original provider of the
data. However, given the amount
of data that is available through
the internet and/or data brokers, it
can often be very easy to relink an
individual’s data through the use of
multiple data sets. As a result, it is
extremely difficult for many com-
panies to claim that they use only
“anonymized” data, as opposed
to “pseudonymized” data. But it is
just this sort of technical difference
that could result in the FTC coming
down on your client.”

THE VIEW FROM THE TOP

Hopefully, these lookouts show
the interrelated nature of corporate
liability in relation to cyber events,
ranging from HR law to simple
negligence claims for a data breach.
Further, one should be able to see
how each of these areas is interre-
lated with the other. Data privacy
minimizes damages from a cyberse-
curity breach, and with good cyber
insurance, many of the out-of-pocket
costs can be recouped. But a com-
pany cannot get good cyber insur-
ance without good data privacy and
cybersecurity protocols in place.

Hacking is becoming democra-
tized. For example, just as customers
can buy software as a service (SaaS),
where you simply pay a monthly
subscription fee for software (versus
installing it with a disk), people can
now buy ransomware as a service
(Raa$S) off the dark web, meaning
even people with no technical
skills can now become hackers
through the use of RaaS.

The flattening of the hacker realm
means more hacks are coming. It is,
therefore, more critical than ever that
companies get ahead of the curve
now. Otherwise, technical debt*® and
administrative inertia will make
it more difficult to properly imple-
ment cybersecurity and data privacy
protocols after the fact. The time to
act is not tomorrow, it’s today.
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CORPORATE LAW

Preserving the Integrity of
Professional Limited Liability
Company Law Firms: Annual
Best Practices for Corporate
Governance in Oklahoma

By Natalie K. Leone

S PROFESSIONALS OPERATING PROFESSIONAL limited liability company law

firms in Oklahoma, our commitment to corporate governance standards surpasses
those of standard limited liability company owners. This article explores annual best prac-
tices for corporate governance in Oklahoma professional limited liability company law
firms, emphasizing the importance of maintaining a strong and secure barrier between
business and personal assets. While limited liability companies can offer limited liability
protection, adhering to annual best practices ensures the preservation of those protections.
From filing annual certificates and maintaining law licenses to conducting business on
behalf of the company and updating your operating agreement, meticulous attention to
governance is crucial. By marking these annual goalposts, law firm owners can safeguard
their assets and mitigate legal and financial risks.

In explaining limited liability
company best practices, it can
help to visualize building a brick
wall to separate one’s business
from one’s personal life. You don't
want a creditor from the business
side of the wall to be able to reach
across and grab assets from the
personal side of the wall. Each of
the best practices listed below is
its own brick in the wall. Some

bricks are like keystones — if they
come out of the wall, the whole
thing comes crashing down —but
even the most seemingly benign of
bricks is important. If you remove
enough bricks from the wall, it
leaves a hole big enough for credi-
tors to reach through and grab your
personal assets from the business
side. In order to fully understand
the annual best practices below, it’s

helpful to first have a brief history
of how we got here.

HISTORY

The concept of limited liability
for business owners emerged in
the 19th century. In the United
States, the first limited liability
legislation was introduced in the
state of New York in 1811, allow-
ing businesses to be formed as
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joint-stock companies with lim-
ited liability for their investors.
Up until 1977, if you wanted asset
protection for your business, your
primary option was to form some
type of corporation. This was all
well and good, but you paid an
arm and a leg in taxes, and cor-
porate governance requirements
were very strict. If you got one
governance measure wrong, it
would be enough to “pierce the
corporate veil,” and suddenly,
your personal assets could be
gotten at by creditors of your busi-
ness. These high standards and
costs eventually led to the birth
of the limited liability company.
In the United States, the first
modern limited liability com-
pany legislation was enacted in
Wyoming in 1977. Wyoming's
law allowed for the creation of a
new type of business entity that

combined the benefits of both cor-

porations and partnerships. The
idea gained popularity because it
provided limited liability protec-
tion for owners while avoiding
some of the tax burden and for-
malities associated with corpo-
rations. Following Wyoming’s
lead, other states in the U.S. began
enacting their own limited liabil-
ity company statutes throughout
the 1980s and 1990s. Limited liabil-
ity companies were introduced in
Oklahoma in 1992.

Through Oklahoma case law
over the last 30 years, we've come
to learn that instead of the all-or-
nothing approach to governance
requirements for corporations,
Oklahoma courts typically look
at the same list of factors and do
balancing tests instead. For a cor-
poration, if you miss any piece of
corporate governance, you're out of

compliance, and the corporate veil
is pierced. For limited liability com-
panies, the courts generally ask,
“Are you mostly in compliance?”
So if you forgot to do your annual
minutes last year, all hope isn't lost;
your status may still be protected.

YEARLY REVIEW

Though you might be able to
maintain liability protection if you
miss some of the items below, it’s
best not to leave anything to chance
and, instead, it’s recommended that
you visit all aspects of governance
at least annually. The following
are undertakings to visit every
year to preserve your professional
limited liability company status in
Oklahoma.
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File an Annual Certificate

Each year, you need to file
an annual certificate with the
Oklahoma secretary of state.! This
certificate contains the current
contact information for your pro-
fessional limited liability company,
such as its name, address and
registered agent. Additionally, you
need to include a certification that
each member is licensed to practice
law in the state of Oklahoma. This
is one of those capstone bricks in
your wall. If you're not in compli-
ance with the secretary of state,
you're not a professional limited
liability company in Oklahoma.

Maintain Law Licenses

As a professional limited
liability company, you and your
members must maintain your pro-
fessional licenses in good standing,.
Each member must be licensed and
authorized to practice law in the
state of Oklahoma.? Any changes in
licensure status must be reported
to the Oklahoma secretary of state.

Registered Agent

All limited liability companies
in Oklahoma must have a regis-
tered agent. As attorneys, we have
a tendency to just list ourselves as
our own registered agents when
we file our professional limited
liability company paperwork with
the secretary of state. That’s fine
under certain circumstances, but
you need to make sure you actually
meet the requirements to serve as
your firm’s registered agent. You
must have a physical location, and
you need to have someone there
during regular business hours
who can accept personal service.
So if you're a solo practitioner who
spends a lot of time at the court-
house, you probably shouldn’t be
your own registered agent.

Bank Accounts

Your professional limited lia-
bility company needs to have its
own bank accounts separate from
your individual accounts. As a law
firm, you also need to make sure
you have an IOLTA account to hold
unearned client funds. Never use
company or client funds to pay
personal expenses. If it is necessary
for owners to contribute additional
money to meet payroll or pay other
business expenses, document the
additional infusion of funds either
as a loan the company must repay
or as additional equity for the con-
tributing member. Have a business
checking account and business
credit card, and only use these for
business expenses.

Ensure Adequate
Business Capitalization

If a limited liability company is
undercapitalized intentionally, the
owners may become personally lia-
ble for claims against the company.?
Whenever possible, make sure
your firm has enough financial
resources to adequately manage
it. If your firm is undercapitalized,
you should also consider getting
good insurance policies. Most of us
are probably aware of basic liability
insurance and malpractice insur-
ance but may be less aware that
firms can also obtain errors and
omissions insurance to protect
members and managers from
claims arising from their actions
on behalf of the business.

Conduct Business on Behalf
of the Firm
Owners and managers must
hold themselves out as representa-
tives of the business. For example, if
they sign a document, they should
do so on behalf of the firm and not
in their individual capacity. They

can do this by listing their titles
after their name when they sign:
for example, “John Doe, Manager.”

Make Your Professional Limited
Liability Company Status Known
When you print your company

name, it should include “PLLC” at
the end: for example, “Law Office
of Smith & Jones PLLC.” Business
cards should display the full legal
name of your professional limited
liability company. If you have a
website or retail space, make sure
your full legal name is displayed on
them correctly. Make purchases and
pay invoices via a business checking
account or a credit card that has
the full name of the business on it.
Create invoices in the full company
name to send to your clients. Also,
any contracts, leases or other doc-
uments you sign should be in the
full company name.

Register All Assumed
Business Names
If you ever refer to your firm as
anything other than its full legal
name, you need to register the
alternate name as a trade name
with the Oklahoma secretary of
state. For example, if the legal
name of your firm is “Law Office
of Smith & Jones PLLC” but in
your commercials you tell the
public to call “The Smith & Jones
Firm,” you need to register “The
Smith & Jones Firm” as a trade
name with the secretary of state.

Keep Detailed Business Records

It’s essential to keep accurate
and up-to-date records of your
professional limited liability
company’s activities. This includes
financial statements, tax returns
and other important documents.
Proper recordkeeping will not
only help you stay organized and
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comply with state and federal
regulations, but it’s also critical to
a judicial analysis of your gover-
nance. It may seem antiquated, but
it’s still recommended to keep a
physical record book as well.

Update Operating Agreement

If there are any changes to the
ownership structure or manage-
ment of your firm, you need to
update your operating agreement
accordingly. Your operating agree-
ment needs to accurately outline
the internal management and own-
ership of the firm to protect the
interests of all members. It should
also include provisions related to
the legal services provided by the
professional limited liability com-
pany, such as provisions related to
conflicts of interest, confidentiality
and client representation.* It is
critical that your operating agree-
ment accurately reflects how your
particular firm is currently run.
Don't simply rely on an operating
agreement form you found online
or copied from another firm back
when you were first hanging your
shingle. If the terms of your oper-
ating agreement don’t match how
you are actually operating, it could
be found to be a sham document
and just may be that brick that
takes down the wall.

Hold Annual Meetings

As a professional limited liabil-
ity company law firm, you need
to hold meetings of the members
at least annually to discuss and
approve the firm’s activities.
The requirements for minutes
of meetings are more stringent
for professional limited liability
companies than limited liability
companies. You need to maintain
detailed minutes of all meetings
that include a summary of the

If the terms of your operating agreement don’t

match how you are actually operating, it could

be found to be a sham document and just may
be that brick that takes down the wall.

discussion and any actions taken.
Make sure you've also followed
the notice requirements laid out in
your operating agreement prior to
holding your meetings.

Renew Licenses and Permits
If your professional limited
liability company requires any
licenses or permits to operate,
you need to ensure that they are
renewed on time.

File Taxes

As a professional limited lia-
bility company, you are required
to file annual state and federal tax
returns. You may also need to file
quarterly estimated taxes if your
firm has significant income. Each
member is also required to report
their share of the professional
limited liability company’s income
and losses on their individual tax
return. Failure to file taxes can not
only result in penalties and interest
charges but it is also considered by
courts when analyzing your corpo-
rate governance compliance.

Register in Every State
You Do Business

Even though your firm is head-
quartered in just one state, you
must also register as an out-of-
state business (a “foreign entity”)
in every other state you operate in.
If you aren't registered as a foreign
entity in a state you are conduct-
ing business in, you will not be
able to bring suit in that state —
obviously, a big risk to avoid.

Awvoid Illegal, Fraudulent
or Negligent Acts

If you were on the fence about
whether you should be engaging
in illegal, fraudulent or negligent
acts, this tidbit may not be the
deciding factor for you. But if
the threat of jail time and fines
wasn’t enough to sway you, it’s
also worth noting that committing
illegal, fraudulent or negligent acts
in and of itself can pierce the veil.
Further, a professional limited
liability company is an artificial
legal entity that can act only
through individuals. If a member
or manager commits one of these
acts on behalf of the firm, they
may be personally liable for claims
against the firm arising from the
act. Make sure to have company
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policies in effect to avoid illegal,
fraudulent or negligent acts by
members and managers.

CONCLUSION

In summary, running a profes-
sional limited liability company
law firm in Oklahoma requires
careful annual attention to state
and professional regulations.
By following the best practices
outlined above, you can preserve
your professional limited liabil-
ity company status and mitigate
potential legal and financial risks.
Your law firm will be able to
operate with confidence, fortified
by a robust corporate governance
framework that upholds the integ-
rity of your business structure. If
you need help with any of these
steps, consider consulting with an
experienced attorney or financial
professional well versed in work-
ing with the legal profession.
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CORPORATE LAW

General Corporate Due

Diligence in Mergers and
Acquisitions Transactions

By Tiantian Chen

T IS COMMON KNOWLEDGE THAT LEGAL DUE DILIGENCE is a critical step in

mergers and acquisitions (M&A) transactions. This article, intended as a quick reference
for junior M&A attorneys tasked with the legal due diligence process, includes certain basic
discussions of the most common legal diligence issues.

For simplicity purposes, the
discussions in this article are
limited as follows: 1) this article
does not address the business,
financial or other types of non-
legal diligence that may occur
in connection with M&A trans-
actions; 2) this article focuses on
the legal due diligence performed
after the execution of the letter of
intent (LOI) and does not include
discussions of the preliminary
diligence performed before an
LOJ; 3) the discussions are cen-
tered on a simple transaction
with only one acquiring entity
(the buyer) and one selling entity
(the seller), without any lenders
or financing sources, representa-
tions and warranties insurance
providers and other third parties;
4) the discussions are further
limited to the review of the due
diligence files provided by the
seller and do not extend to any

required legal research; and 5) the
discussions are focused on the
typical legal diligence performed
by the general corporate team,
and it does not involve discus-
sions of any specialty diligence
that are usually performed by
specialists in applicable areas of
law, e.g., securities regulations,
labor and employment, employee
benefits, environmental regula-
tions, healthcare regulations, data
privacy, intellectual property, real
estate, government contracting,
etc. Additionally, this article only
focuses on some of the most typi-
cal corporate legal diligence issues
and does not include exhaustive
discussions of all potential legal
diligence issues.

The analysis and information
included in this article are for gen-
eral informational purposes only.
Nothing herein constitutes, or is
intended to constitute, legal advice.

No attorney-client relationship is
created between the reader and
the author. The author expressly
disclaims any liability with respect
to any actions that a reader may
take based on the analysis in this
article. The analysis in this article
is presented “as is,” and the author
makes no representation that the
content herein is error-free.

GENERAL
Review the LOI

The legal due diligence pro-
cess frequently starts promptly or
soon after the execution of an LOI,
and the LOI may contemplate the
expected completion date of the
legal due diligence process. Failure
to complete the legal due diligence
within the agreed timeline could
result in serious consequences,
such as the expiration of the exclu-
sivity period agreed to between the
buyer and the seller in the LOL
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It is strongly recommended
that all members of the legal dili-
gence team review the LOI before
beginning the legal due diligence
review in order to 1) understand
the deal structure and identify the
key diligence issues accordingly
and 2) control their diligence prog-
ress to ensure timely completion
of the diligence process.

The Role of the Corporate Team
The general corporate team
serves a role akin to a “control cen-

ter” in a legal due diligence pro-
cess. The corporate team is usually
the first among the entire transac-
tion team to have direct coordina-
tion with the client regarding the
client’s diligence needs and con-
cerns, and it is the corporate team’s
responsibility to recommend and
bring in the proper legal special-
ists to assist with the diligence
process. The legal specialists rely
on the general corporate team to
introduce them to the client, gain
access to the virtual data room
(VDR), where the diligence files are
uploaded, and forward relevant
diligence files or information to the
extent such files or information are
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not properly uploaded to the VDR.
The corporate team should inform
the legal specialists of the diligence
timeline as soon as possible and
track the legal specialists” diligence
progress. As the specialists pro-
ceed with their diligence review,
the corporate team is expected to
consolidate and pass along the
specialists” supplemental diligence
requests, comments and recom-
mendations and arrange direct
discussions between the client or
the counterparty and the applicable
specialists as necessary. If a dili-
gence memorandum is required,
the corporate team is responsible
for collecting all diligence sum-
maries from the specialists and
incorporating them properly into
the final memorandum.

In addition to generally coordi-
nating the communication between
the client, the counterparty and
the legal specialists, the corporate
team is also expected to perform
the typical “corporate diligence,”
which typically includes the review
and analysis of the general corpo-
rate and securities records, liens
and litigation records and commer-
cial contracts. These subjects are
discussed further below.

What To Look For and Why

The key to successful diligence
is to understand what we are
looking for, and the answer to that
further requires us to understand
why we are looking for certain
information. Even though the
buyer’s counsel and the seller’s
counsel are reviewing the same
documents, the buyer diligence
and the seller diligence serve
slightly different purposes.
From the buyer’s perspective, the
primary concern is identifying
any potential risks the buyer may
be exposed to post-closing; in a

strategic transaction, the buyer is
also concerned with successfully
integrating the seller’s business
resources into the buyer’s busi-
ness structure post-closing.
From the seller’s perspective,
the primary goal of the legal

due diligence is to ensure proper
and sufficient disclosure to avoid
potential breaches of its repre-
sentations and warranties under
the purchase agreement, as well
as the proper performance of any
required pre-closing actions, such
as obtaining any necessary third-
party consents for the transaction.

When making the diligence
protocol, the seller counsel should
at least look for the typical red flags
that are often expected to be cov-
ered under a disclosure schedule.
If a draft purchase agreement is
available before the diligence starts,
the seller diligence team is recom-
mended to review the draft pur-
chase agreement first, particularly
the representations and warranties
provisions, to make sure its review
covers at least the particular items
explicitly required by any disclo-
sure schedule, e.g.,, commercial con-
tracts with noncompete covenants,
pending litigations, etc.

As for the buyer team, its
review protocol should include
not only the items that need to
be disclosed under the purchase
agreement but all other issues
the client would want to know
given its business needs. For
example, if the buyer intends to
lay off a certain key employee of
the seller’s business post-closing,
the buyer diligence team should
not only review such employee’s
employment agreement to identify
potential legal risks associated
with such planned layoff but also
look out for material commercial
contracts where such employee is

currently designated as a point of
contact (POC) and where a change
in the POC designation requires
the counterparty’s prior consent.

TYPICAL CORPORATE LEGAL
DILIGENCE ISSUES

As mentioned above, the general
corporate team is not only expected
to serve as the “control center” in
the legal diligence process but also
to perform the typical corporate
diligence. The following sections
relate to certain typical subjects
in general corporate diligence.

General Corporate and
Securities Documents

This group of documents gener-
ally includes all documents related
to the formation and governance
of the seller’s business, as well as
issuance of the company’s equity
which, depending on the form of
business entity (e.g., corporation,
general partnership, limited part-
nership, limited liability company,
etc.), typically includes the articles
of incorporation, certificate of for-
mation, bylaws, stockholders agree-
ments, limited liability company
agreements or operating agree-
ments, limited partnership agree-
ments, incentive stock option plans,
options, warrants, stockholder
resolutions and consents, Board of
Directors resolutions and consents,
board of managers resolutions
and consents, foreign qualification
records and other similar instru-
ments. Diligence teams for both
the buyer and the seller need to
carefully review these documents
to understand the target company’s
history, management structure
and capitalization, which typically
include the following issues:

Organization. Typically, the
first representation the seller
needs to provide in a purchase
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agreement is that its business
entity is duly organized, validly
existing and in good standing.
Verifying such representation
requires careful review of the
seller’s formation and govern-
ing documents, including any
amendments thereto, where the
diligence team should look out
for the seller’s date and state of
organization, entity type, whether
the seller has changed its name,
state of organization, whether it
has converted into a different type
of business entity, merged into

or with another entity, whether
the seller has any subsidiaries
and affiliates, whether the seller
is in good standing in its state of
organization and each jurisdiction
where it is qualified to transact
business, etc.

Capitalization. In any equity
transaction, one of the most
important representations made
by the seller is the proper issuance
and ownership of its equities. The
diligence team should carefully
review the seller’s formation and
governing documents, including
any equity issuance documents

and the capitalization table, to
determine the total amount of
authorized securities of the com-
pany; whether such authorized
amount has been adjusted; whether
any new categories or classes of
securities have been authorized
and issued; the current equity
holders that own the company’s
equities; anyone who holds an
option, warrant, convertible note or
other right to acquire the compa-
ny’s equities in the future; whether
all the issued and outstanding
equities have been properly autho-
rized; whether any equity holders’
equities have been redeemed or
repurchased; which classes of equi-
ties are voting equities and which
are nonvoting equities; etc.
Transaction authority. Both
the buyer and the seller diligence
teams should carefully review
the seller’s corporate gover-
nance documents to determine
the proper corporate resolution
or consent required to approve
the underlying transaction. For
example, the seller’s bylaws may
require approval by the Board of
Directors, while the seller’s articles

of incorporation may also require
approval by most of its voting
stockholders. If so, resolutions or
written consent should be obtained
from both the board and the voting
stockholders to ensure that the
transaction is properly autho-
rized. Because the seller’s corpo-
rate governance documents may

or may not be properly drafted

or updated, the diligence team
should also perform proper state
law review and analysis to ensure
the level of consent required for the
contemplated transaction.

Foreign qualifications.
Frequently, a seller may conduct
business in multiple jurisdictions,
including other countries, and both
the buyer and the seller should
ensure that the seller is properly
qualified to transact business in
all such jurisdictions where its
business operations require so. To
the extent the seller is qualified in
foreign jurisdictions, the diligence
team should also review the seller’s
qualification records and ensure
it is in good standing in each such
jurisdiction. For example, if the
seller’s qualification in a foreign
jurisdiction is revoked due to its
failure to file required annual
reports, remedial actions should be
taken promptly, and proper disclo-
sures should be made under the
purchase agreement.

Commercial Contracts

Due diligence review of the
seller’s commercial contracts is
usually the most time-consuming
part of the diligence process. The
diligence team should carefully
design a summary table (which
is frequently called a matrix) so
that each contract is properly
summarized based on the key
diligence issues. A sample com-
mercial contract matrix is included
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Certain restrictions can be so significant that

once seen, should be immediately flagged to

the entire deal team and the client.

at the end of the article. Certain key
contract issues are discussed below.
To avoid confusion, the underlying
purchase agreement in the contem-
plated M&A transaction is referred
hereto as “purchase agreement,”
whereas “contract” refers to the
seller’s commercial contract subject
to diligence review.

Contract description. Each
contract should be properly
described so that it can later be
properly cited. Typically, a contract
should be described by its title,
date and contracting party in the
form of “[CONTRACT TITLE],
dated [DATE], by and between
[PARTIES].” If a contract has been
amended, the amendments should
also be referenced in the descrip-
tion of the contract, e.g., Master
Services Agreement, dated Jan. 1,
2021, by and between ABC Inc. and
XYZ LLC, as amended by the First
Amendment dated May 6, 2022,
and the Second Amendment dated
June 3, 2023. In addition to the offi-
cial description of the contract, the
diligence team should also note the
contract’s file name and VDR num-
ber (if any) so that the diligence
team can easily find the particular
document in the VDR if it needs to.

Service and product; contract
amount. Sometimes, it is not
easy to perceive the service or

product being provided under a
contract solely by the contract title.
Additionally, whether a contract
needs to be disclosed under the
purchase agreement frequently
depends on whether the contract
amount meets the required dis-
closure threshold. Therefore, the
diligence team should also include
a brief description of the subject
matter and the amount of fees
under a contract in its summary.
If there are any special payment
arrangements between the seller
and the counterparty under the
contract, such as any sort of prof-
it-sharing, such payment terms
should also be noted.

Term, renewal and termina-
tion. For both disclosure purposes
and business integration purposes,
it is important for the diligence
team to understand whether a
contract is still in effect and the
circumstances under which it can
be terminated. In addition to a
contract’s initial term, the diligence
team should note the options, if
any, for the initial contract term
to renew, e.¢., a contract may be
renewed only by mutual consent
from both contracting parties, or a
contract may automatically renew
unless notice not to renew is pro-
vided by either party during a cer-
tain period of time before the next

renewal date, or a party may have
been given a set number of renewal
options that such party may uni-
laterally exercise during a certain
period of time before the contract
expiration date. With respect to
the circumstances under which a
contract may terminate, depending
on the client’s particular needs,
a termination for convenience is
usually the primary concern for
the diligence team. In some cases,
the buyer may prefer a contract
where it may terminate at any time
without cause, whereas in others,
it may be reluctant to assume a
contract that can be terminated by
the counterparty for convenience. If
termination for convenience would
result in any early termination
fee or penalty, the diligence team
should also include such informa-
tion in its summary.

Assignment or change of
control. Assignment or change
of control (CoC) restriction is one
of the most important contract
diligence issues. Failure to obtain
proper consent from third par-
ties could have a serious impact
on the transaction. Depending
on the transaction structure, the
diligence team usually looks
for either assignment restrictions
or CoC restrictions. However, in
the uncommon situation where a
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transaction structure has not been
finalized or where a transaction
involves multiple structures, the
diligence team may want to look
out for both issues in its review.
Additionally, the diligence team
should look out for any contract
provisions where an “assignment”
is broadly defined to include a
CoC event, in which situation any
restrictions applicable to assign-
ment would also apply to a CoC.
In respect of CoC, depending on
the transaction structure, the dili-
gence team is also recommended to
flag any “indirect” CoC restriction,
where restrictions are triggered by
the CoC event in a parent entity or
other affiliates of the seller.

“Restrictions” come in many
forms, and the diligence team
should look out for all, e.g., whether
a contract requires the counterpar-
ty’s prior (written) consent before
the seller assigns the contract to
the buyer or goes through a CoC
event, whether an assignment or
CoC constitutes an event of default,
whether the contract requires the
seller to provide assignment or
CoC notice letter within a certain
period of time before closing,
whether the seller is required to
provide particular types of docu-
ments — such as the buyer’s finan-
cial records — when seeking the
counterparty’s consent, whether
the seller is required to pay any
penalty or whether the counter-
party is granted any right to termi-
nate the contract in the event of an
assignment or CoC, etc.

Certain restrictions can be so
significant that once seen, should
be immediately flagged to the
entire deal team and the client. For
example, if the LOI contemplates a
45-day diligence timeline whereas
a contract requires a 90-day prior
notice to the counterparty in an

event of assignment or CoC, the
transaction parties may have to
exclude such contract from the
transaction. Occasionally, the
counterparty may even have been
granted a right of first refusal or
similar right where it has the right
to acquire the seller’s business
before anyone else, in which situa-
tion the buyer may decide to abort
the transaction entirely.

Notable restrictive covenants.
If a contract includes notable
restrictive covenants, such restric-
tive covenants may have a serious
impact on the buyer’s business
post-closing. Therefore, almost all
M¢&A purchase agreements require
disclosure of notable restrictive
covenants, including by example:
noncompete covenants, where the
seller or the seller’s successor is pro-
hibited from engaging in a certain
line of business; non-solicitation
covenants, where the seller or the
seller’s successor is prohibited
from soliciting the counterparty’s
employees, contractors, customers,
vendors, suppliers or other business
relationships; exclusivity covenants,
where the seller or the seller’s suc-
cessor is required to deal with the
counterparty exclusively for the
service or product provided under
the contract; most-favored-nation
clauses, where the seller or the
seller’s successor is required to offer
the counterparty the best pricing or
other terms compared to all other
customers of the seller or its succes-
sor; minimum quantity or require-
ments contracts, where the seller or
its successor is required to purchase
a certain minimum quantity of
products or services or purchase
its entire need for such products or
services from the counterparty; etc.

Other notable items.
Occasionally, a contract may
incorporate governing terms

and conditions available on a
party’s website, in which case
the diligence team should follow
the proper link and review such
online terms and conditions.
While certain contract provisions
may not be subject to disclosure
requirements under the purchase
agreement as frequently as the
other notable restrictive cove-
nants, they may, nevertheless,
have an important impact on the
buyer’s business post-closing.
Depending on the client’s business
needs and transaction budget,
the diligence team may also want
to include them in its summary,
e.g., whether the seller owes any
indemnification obligations to the
counterparty, the seller’s liability
is capped to a certain amount, the
contract provides for mandatory
arbitration, etc. Additionally, the
diligence team should also note
any missing items as it proceeds
with the diligence review. For
example, if a purchase order incor-
porates a master agreement by ref-
erence but such master agreement
has not been uploaded to the VDR,
the diligence team should note a
supplemental diligence request for
such master agreement.

Liens and Litigation Records

Liens. Obviously, the buyer
does not wish to acquire a busi-
ness whose assets and equities
have been encumbered with liens
in favor of third parties. Therefore,
it is imperative for the diligence
team to identify if any lien on
the seller’s assets and properties
exists, and with very limited
exceptions, the buyer typically
requires all such liens to be termi-
nated before closing.

To properly identify any poten-
tial liens, the buyer (and not infre-
quently the seller) would perform
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lien searches over the seller’s
business, which are performed
based on the seller’s business
name(s) and location(s). That is why
it is critical for the diligence team
to identify any “doing business as”
(DBA) names or former names of
the seller based on its corporate
records and the seller’s state of
organization, principal business
office and all other office locations.
Depending on the specific situa-
tion, the lien search may be lim-
ited to the seller’s official business
name and its state of organization.
However, frequently the lien search
also expands to the seller’s DBA
names and former names and

all countries, states and counties
where the seller has any physical
location or conducts any business.

The primary source of liens
and encumbrances under the
Uniform Commercial Code (UCC)
typically comes from the seller’s
financing agreements and capital
leases. For the indebtedness and
liens the parties intend to termi-
nate before closing, the diligence
team should particularly look
out for prepayment options and
penalties. For the indebtedness
and liens the parties intend to
continue post-closing, which
typically includes capital leases,
the diligence team should look
out for all red flags in the same
way it reviews other commercial
contracts.

Normally, the lien search result
should match the debt records
provided by the seller. However,
mismatches may happen under
various circumstances, and the
diligence team needs to look out
for such mismatches. For exam-
ple, the lien search report may
reference certain capital leases or
financing agreements the seller
omitted to provide, in which case

the diligence team should add
supplemental diligence requests
accordingly. Also, even under a
normal commercial contract, the
counterparty may be granted a
security interest in the seller’s
assets, whether or not a UCC
financing statement has been
filed. In such a situation, such
security interest should be dis-
closed and flagged, even though
it is not included in any lien
search report.

Litigation. Any litigation or
adverse action involving the seller
is a red flag to the buyer. A typical
lien search includes searches of
litigation records as well. Whether
or not a litigation is closed, the
diligence team should review the
key diligence records —e.g., the
complaint, the answer, any set-
tlement agreement and any key
judgment issued by the court — to
determine whether the buyer is
at any risk of exposure to such
litigation if the transaction closes.
If there is any ongoing litigation
or adverse action involving the
seller, the diligence team should
actively track the litigation pro-
cess and provide corresponding
risk mitigation strategies accord-
ingly. If any litigation is being
threatened against the seller, the
diligence team should thoroughly
understand the circumstances that
may lead to future litigation and
take necessary remedial actions as
early as possible.

SUMMARY

At the end of the day, there
is not one legal due diligence
plan that suits all M&A transac-
tions. The scope and the depth
of the legal due diligence pro-
cess depends on the structure of
the transaction, the industry of
the transaction parties and the

particular areas of concern for all
parties involved. It is imperative
for transaction attorneys to under-
stand their client’s business and
legal needs before designing a
diligence plan with the proper
level of complexity and coverage.
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FORM COMMERCIAL CONTRACT MATRIX

No. Agreement

Customer Agreements

1. Master Services
Agreement,
dated Jan. 1,
2021, by and
between ABC
Inc. (ABC) and
XYZ LLC (XY2),
as amended
by the First
Amendment
dated May 6,
2022, and
the Second
Amendment
dated June 3,
2023.

[VDR No. 3.2.5.1]

Vendor Agreements

2.

Subject/Price Term/Renewal/Termination

Subject: XYZ
to provide
consulting
services to
ABC. (Sec. 1)

Price: $750,000
per year. (Sec. 2)

Project Grace - Commercial Contract Matrix
(Target Company: XYZ LLC)

Term: Initial term is five years.
(Sec. 4.a)

Renewal: After initial term, the
agreement shall automatically
renew for 12-month periods.
(Sec. 4.b)

Termination: Either party may
terminate this agreement at any
time without cause upon 30-day
prior written notice to the other.
(Sec. 5)

Assignment/CoC

Neither party may
assign this agreement,
including assignment
to a successor that
acquires the majority
of such party’s equity,
all or substantially all
of such party’s assets
or the surviving entity
in a merger, without
the other party’s prior
written consent. (Sec. 12)

RCs

Non-Solicit:
Neither party
shall solicit the
other party’s
employees,
contractors,
suppliers,
vendors or
customers
without the
other party’s
prior written
consent during
the term of

the agreement
and for 12
months after
its termination.
(Sec. 14)

Most Favored
Nation: The
consulting fee
charged to
ABC shall not
be higher than
that charged
by XYZ to any
of its other
customers.
(Sec. 19)

Notes

Indemnification:
Mutual indemnification
obligations. (Sec. 22)

Missing Information:
This agreement
incorporates the
confidentiality
agreement executed
by the parties on

Jan. 1, 2021, which
confidentiality
agreement is not
provided.
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CORPORATE LAW

Sexual Harassment and
Respect in the Legal Workplace

By Katherine Mazaheri and Daniel Zonas

Statements or opinions expressed in the Oklahoma Bar Journal are those of the authors and do not necessarily reflect those of the Oklahoma Bar Association, its officers,
Board of Governors, Board of Editors or staff.

28 | SEPTEMBER 2023 THE OKLAHOMA BAR JOURNAL



AVIGATING THE WORKPLACE AS AN ATTORNEY can be like stepping into a

minefield of potential liability; one misstep and you could land in your boss’s office,
the Human Resources Division or under the scrutiny of the bar association due to a griev-
ance or a bar complaint. Our profession requires a unique balance of making a good
impression, respecting others in the workplace and getting things done in a high-stress
environment. After 16 years of practicing law, owning a business and mentoring law stu-
dents and new lawyers, I have cautionary advice for my new colleagues that will help to
ensure not just that you are respected at work but that you respect others. By the time you
are through with this article, I want you to understand what the climate of the legal work-
place looks like today, what type of behavior is expected from you as a member and what
may constitute illegal or unethical sexual harassment.

FUNDAMENTAL CHANGES IN
WORKPLACE CULTURE

The culture of the legal work-
place has changed significantly,
even in the last 16 years. If you
came out of law school when I did,
you would have been exposed to a
different set of spoken and unspo-
ken rules than what you may see
today. To look and act like a lawyer
meant you had to play by a typical
male lawyer’s rules. As a woman,
you dressed the part: stockings
with your hair pulled back and a
skirt suit if you were interviewing
or appearing before a judge. You
laughed off inappropriate com-
ments in interviews where partners
would mention your looks or tell
you about how sex sells as a new

lawyer. You learned the rules of
the game. You knew who was in
charge, so you compromised your
own values and interests and tried
not to stand out so that you could
ultimately advance your career.
Things are different in today’s
society and corporate climate. Women
are progressing and evolving into the
majority in the legal world. In recent
years, there have been more female
law students than male law students.!
The OU College of Law saw an 11%
jump in female enrollment in 2018,
and the female class population has
been above 50% every year since.’
Right now, about 42% of law school
deans are female, doubling from 21%
in 2014 If male lawyers aren't already
outnumbered, they will be soon.

In turn, increased female repre-
sentation and a new generation of
innovative and progressive profes-
sionals have positively impacted
the legal workplace. The #MeToo
movement created a new aware-
ness of previously overlooked
sexual harassment problems by
educating people and stimulating
workplace trainings to enhance
preventative measures against
sexual harassment.* Overt plays
at sexual harassment and assault
are now less common, and sexual
harassment charges under the
Equal Employment Opportunity
Commission have substantially
decreased.” The days where sexual
harassment was tolerated or even
condoned are over and have been
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replaced by a paradigm shift
championing an equitable and
diverse society where women
should have equal opportunities
and leadership roles.

Despite the ongoing paradigm
shift, less obvious forms of sexual
discrimination can still go unno-
ticed. In the words of Jane Ellis of
the International Bar Association
Legal Policy & Research Unit, legal
workplaces remain a “boys’ club ...
which tends to reflect the fact that
they were established by men
during more ‘traditional times.
Among legal professionals, offensive
jokes, rating someone’s attractive-
ness and the use of pet names have
become more common.” Moreover,
within the courthouse, judges
mistake female attorneys for parale-
gals or secretaries more often than
male attorneys.® Similarly, implicit
sexual bias is even present in the
U.S. Supreme Court, where male
justices interrupt female justices
about three times more often than
they interrupt fellow male justices.’
It is important to acknowledge these
covert or nuanced manifestations of
sexual harassment called microag-
gressions. Microaggressions, like the
examples above, are everyday verbal
or nonverbal behaviors that commu-
nicate derogatory, biased or negative
messages to or about individuals
based on their marginalized or
underrepresented identities.” They
may be unintentionally offensive
but are, nonetheless, objectionable.
Unwelcome romantic advances,
repeated requests for dates, dis-
missive behavior, interruptions,
pet names, staring and an infinite
number of inappropriate com-
ments, jokes, texts, emails or even
memes could all be further exam-
ples of sex-based microaggres-
sions. Microaggressions can take
place because people just don't

1116

notice them, and the effect can be
like a slow death from a thousand
papercuts. Though any are unpleas-
ant, tolerance of repeated micro-
aggressions can create a hostile
work environment. Although less
common, men can also experience
sexual harassment in the workplace
just as easily through these uncom-
fortable and unwelcome acts.
Legal workplaces that tolerate
sexual harassment are unsustain-
able. Repeated workplace sexual
harassment has a proven correla-
tion with employee disengagement,
productivity loss, low morale and
increased turnover." This kind
of environment reveals a lack of
integrity in the attorneys perpet-
uating it, damaging not only the
firm’s reputation but also creating a
rift in our workplace culture, stig-
matizing those in inferior positions
by not affording them the respect
they deserve as professionals.

GENERAL SOLUTIONS
FOR EMPLOYERS

One potential solution lies in
strengthening our responses to
sexual harassment. As little as 14%
of sexual harassment incidents are
officially reported.”? Victims don’t
report incidents for a recognizable
pattern of reasons: fear of retalia-
tion, concerns for safety, concerns
for whether the claim would be
taken seriously and concerns
that the person to report to is the
perpetrator.”® Suppression of sexual
harassment is caused by unsuccess-
ful mechanisms for victims to seek
help. To fix it, legal workplaces could
enlist employees in a multifaceted
response team for reporting inci-
dents. Additionally, bystander-fo-
cused sexual harassment training
should be utilized, as it has been
proven to be effective in preventing
sexual harassment from occurring

in the first place."* Most impor-
tantly, employers must take swift
and meaningful action when they
become aware of sexual harassment.
Another general solution could
be the creation of a more diverse
group of partners, government
officials and other leaders in the
legal industry. Representation
in leadership positions does not
follow gender distribution in the
legal workforce. Though the cut of
women entering law has been above
45% for the last 20 years, they cur-
rently make up a mere 20% of equity
partners at law firms." Filling lead-
ership positions with more women
not only creates leadership that is
more likely to support women, but it
also increases female representation,
which helps new female lawyers
feel like they belong in the industry.
Beyond sex, workplace culture is
shaped by its leaders — how they act
and, more importantly, what they
tolerate. The legal profession needs
leaders who recognize what gender
bias looks like so that they can spot
it within themselves and show no
tolerance for it in any capacity.
While various potential solutions
exist for addressing this problem, it
is crucial to be aware of the appro-
priate actions to take if you or a
colleague encounters sexual harass-
ment in your workplace. Here is
some information to keep in mind:

Workplace Sexual Harassment and
Discrimination are Illegal
Sexual harassment and discrimi-

nation in the workplace can give rise
to liability under Oklahoma and fed-
eral law. An employer may be liable
under Title VII of the Civil Rights Act
of 1964 if it has at least 15 employees
and the discriminatory behavior
is “sufficiently patterned or perva-
sive.”® Sexual harassment is similarly
actionable under the Oklahoma
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Anti-Discrimination Act, which also
requires an employer to have at least
15 employees."” If an employer has
less than 15 employees, it can still
be held liable through a Burk tort
action, which prohibits constructive
or actual discharge of an employee
in violation of an Oklahoma public
policy goal”® In either circum-
stance, there needs to be a pattern of
microaggressions; a onetime crass
comment or inappropriate advance
is almost never actionable. Further,
Oklahoma follows an at-will employ-
ment doctrine, so an employer may
terminate an employee at any time —
even for no cause or a cause that

is morally wrong — without conse-
quence.”” Even so, being fired does
not mean you have lost your right to
redress for sexual harassment. If you
have been fired, demoted or faced
any kind of adverse employment
action in retaliation for reporting
sexual harassment, your employer
could be held liable in a Title VII
retaliation or Burk tort action.”

If you are ever subject to sex-
based harassment or discrimination
in your workplace, document and
collect proof and report the behavior
to human resources or management.
Your employer must investigate

your sexual harassment and/or
discrimination complaint; failing to
do so would constitute a Title VII
violation.! This applies even to small
firm employers without a Human
Resources Department that may have
to hire a third-party investigator
(typically an employment lawyer)
and/or notify its professional liability
insurance company if it has employ-
ment coverage to fulfill its legal duty.
In a perfect system, this is where the
harassment ends; the employer inves-
tigates and determines whether disci-
pline is warranted. If it doesn't, your
employer could be held liable for
inaction. If you think you may have

a viable discrimination or sexual
harassment claim, put your employer
on notice (preferably in writing), and
find an experienced employment law
attorney to evaluate your potential
claim with the Equal Employment
Opportunity Commission, the
Office of Civil Rights Enforcement
with the Attorney General’s Office
and/or ultimately file a suit against
your employer. Do so quickly as

a Title VII claim could be barred

if a discrimination charge is not
filed with the EEOC or the OCRE
within 180 days of the last unlawful
employment action.”

Ethical rules against sexual discrimination are

not just meant to protect victims or bring about

gender equality but also to protect the integrity

and reputation of the legal profession.

Sexual Harassment and
Discrimination are Unethical

But sexual harassment isn't just
illegal, it’s unethical. Attorneys are
held to a heightened ethical stan-
dard and may be sanctioned for
their own discriminatory behav-
ior. Rule 8.4(g) of the Model Rules
of Professional Conduct states that
it is professional misconduct for a
lawyer to “engage in conduct that
the lawyer knows or reasonably
should know is harassment or
discrimination on the basis of ...
sex.”? Rule 2.3(B) of the Model
Code of Judicial Conduct covers
the same ground almost verbatim
for judges.*

Courts take this sort of thing
seriously. Take, for example,
the case of Claypole v. County of
Monterey, where an attorney got
hit with sanctions after he told
his female opposing counsel,
“[Dlon’t raise your voice at me.
It’s not becoming of a woman.”?
Because of this single comment,
the court said the following:

A sexist remark is not just a pro-
fessional discourtesy, although
that in itself is regrettable and all
too common. The bigger issue is
that comments like [this attor-
ney’s] reflect and reinforce the
male-dominated attitude of our
profession. ... When an attorney
makes these kinds of comments,
“it reflects not only on the attor-
ney'’s lack of professionalism, but
also tarnishes the image of the
entire legal profession and dis-
graces our system of justice.”?

Ethical rules against sexual
discrimination are not just meant
to protect victims or bring about
gender equality but also to protect
the integrity and reputation of the
legal profession.
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Likewise, the OBA Standards
of Professionalism state that
attorneys should refrain from
personal conduct that exhibits bias
against a person based on that
person’s gender.” However, these
standards merely reflect expecta-
tions for attorneys in Oklahoma;
they are not to be used as a basis
for discipline.” In fact, when you
look at the Oklahoma Rules of
Professional Conduct, Rule 8.4(g) is
nowhere to be found.” Oklahoma
is astonishingly part of the majority,
being one of 39 states whose ethical
codes have not adopted some form
of Rule 8.4(g).*

Even though not explicitly
addressed in the ORPC, sexual
discrimination can still violate
Oklahoma ethical rules. In State ex
rel. Okla. Bar Ass'n v. Miskovsky, an
Oklahoma lawyer was suspended
for 60 days and ordered to pay
more than $3,000 in court costs
after he made sexual comments
and described sexual scenarios
between him and two different
women he initially consulted
regarding representation in a
divorce.* The Oklahoma Supreme
Court affirmed that he violated
ORPC 1.7 (“[a] lawyer shall not
represent a client if the represen-
tation of that client may be materi-
ally limited ... by the lawyer’s own
interests”), ORPC 2.1 (“a lawyer
shall exercise independent profes-
sional judgment and render candid
advice”), ORPC 8.4(d) (a lawyer
shall not “engage in conduct that
is prejudicial to the administra-
tion of justice”) and Rule 1.3 of
the Rules Governing Disciplinary
Proceedings (imposing collateral
grounds for discipline for unethi-
cal acts that bring discredit to the
legal profession).*> Though not
mentioned in Miskovsky, sexual
harassment could also raise a

question of a lawyer’s competence
or diligence, leading to a violation
of ORPC 1.1 or 1.3 respectively.”®

Therefore, if you are ever
subjected to sex-based harassment
or discrimination by an attorney,
file a bar complaint with the OBA
Office of the General Counsel. The
Office of the General Counsel will
review the grievance and deter-
mine whether to initiate formal
disciplinary action.*

COMMITTING TO A
RESPECTFUL WORKPLACE
ENVIRONMENT

The “boys’ club” days of sexual
discrimination and harassment
are over. As a part of the legal
community, you have a duty to
your coworkers and your pro-
fession to keep the workplace
inclusive and safe. This includes
understanding what behavior is
acceptable in the workplace and
what type of conduct should be
reported. But real inclusion is not
limited to enforcing legal remedies

and minimum ethical standards;
we should strive to uphold the
expectations set forth in the OBA
Standards of Professionalism and
take proactive steps to change
the climate of our workplace and
make the legal community better
for future generations.
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APPELLATE LAW

Paths to the Supreme Court:
A Brief Discussion of the Various
Ways to Obtain Review of a
District Court Order

By Melanie Wilson Rughani

EARLY EVERY TIME TWO
parties enter a courtroom, at

least one leaves unhappy. It is the
nature of our adversarial system.
As an appellate lawyer, I routinely
receive calls from trial counsel
who are sitting in a district court
parking lot, fuming. Inevitably, the
district court’s ruling was “com-
pletely wrong,” and they want to
know how to “take this up to the
Supreme Court” immediately.

Most often, once they get back
to the office, cooler heads have
prevailed. We walk through the
rules of finality and, if the district
court’s order is indeed final or oth-
erwise appealable as of right, the
procedures for appellate review.
Sometimes, however, the trial
court’s order is not final, but the
circumstances of the case make
immediate review truly necessary.
Accordingly, it is important to be
familiar with the various paths to
obtaining review in the Oklahoma
Supreme Court.

There are two primary mech-
anisms for obtaining Supreme
Court review of a district court

order: 1) appeals as of right and

2) discretionary review. This arti-
cle will discuss the various types
of trial court orders reviewable on
appeal and the different Supreme
Court procedures that are applica-
ble to each type of review.

APPEALS AS OF RIGHT

As one might expect, the vast
majority of the Oklahoma Supreme
Court’s docket consists of appeals as
of right. Primarily, these are appeals
from judgments and final orders;
however, certain types of interloc-
utory orders are also immediately
reviewable. The nature of the under-
lying trial court order determines
the type of appellate proceeding.

Judgments and Final Orders

Title 12, Section 952(a) gives the
Oklahoma Supreme Court juris-
diction to review “judgments of
the district court.” A “judgment”
is defined as “the final determi-
nation of the rights of the parties
in an action.”" This includes the
ordinary judgment that is entered
after a jury or bench trial. It also

includes orders of dismissal and
orders granting summary judg-
ment, so long as they resolve all
pending claims. And it includes
various other orders enumerated
in Supreme Court Rule 1.20,
including adoption decrees,
paternity determinations, driv-
er’s license orders, small claims
awards, condemnation orders
and probate distributions.

To qualify as a final “judg-
ment,” an order need not include
a statement of costs, attorney
fees or post-judgment interest —
those issues may be deferred for
post-judgment proceedings.”? Any
other outstanding issues, however,
must be fully and finally deter-
mined. A judgment may not reserve
issues like punitive damages or
prejudgment interest for future res-
olution, and it may not contemplate
future action, like the preparation of
findings or a proposed judgment by
the parties.?

In addition to “judgments,” the
Supreme Court also has juris-
diction to review “final orders.”
These include, for example, orders
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granting or denying attorney fees,
costs or interest;® orders termi-
nating parental rights;® orders
confirming or refusing to con-
firm an arbitration award;” orders
denying leave to intervene;® and
orders disqualifying counsel.’
They also include any orders that
“conclusively determine the dis-
puted question then before the
court” and effectively “leave the
aggrieved party without any relief
at nisi prius because the defeated
litigant stands precluded from
proceeding further in the case.”"
When a case involves multiple
parties or multiple claims, orders
that fully resolve one part of the
case may be certified by the dis-
trict court as “final” pursuant to
12 O.S. §994(A). For an order to be
considered final and appealable
under Section 994(A), the district
court must both 1) make an express
determination that “there is no just
reason for delay” and 2) expressly

direct that the order be filed as
final.! However, such certification
by the district court, while nec-
essary, is not always sufficient to
transform a nonfinal order into
a final one. When counterclaims
or other claims arising from the
“same transaction or occurrence”
remain pending in the trial court,
the Supreme Court may consider
certification under Section 994 to
have been improper and dismiss
the appeal as premature.?
Whether the ruling at issue is a
“judgment” or a “final order,” before
it may be reviewed on appeal, it
must be reduced to writing and
filed by the court clerk —an oral rul-
ing is not appealable.”” The written
order must contain the case caption,
the signature and title of the trial
court and a complete statement of
the relief awarded.** Furthermore,
it must not be titled in a manner
that indicates informality or incom-
pleteness: Orders titled “minute,”

“minute order,” “verdict,” “docket

AT

entry,” “summary order” or the
like are not final and appealable.’®

Appeals from judgments and
final orders are governed by
Supreme Court Rules 1.20-1.37. An
appeal is commenced by filing a
petition in error in the Supreme
Court and paying the requisite
fees within 30 days of the entry of
the order (or its mailing, in certain
circumstances).' 7 Certain post-
trial motions, such as motions for
new trial filed within 10 days of the
judgment, will toll this appellate
deadline.” The rules for tolling
are complicated and can be a trap
for the unwary, however, and the
deadline to commence an appeal is
jurisdictional. Practitioners should,
therefore, always carefully check
and double-check their appellate
deadlines and consider filing a
protective appeal if the finality of
an order or the application of the
tolling rule is in doubt.
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Most appeals involving judg-
ments and final orders are governed
by Supreme Court Rules 1.20-1.35.
The parties designate the items to be
included in the appellate record by
listing them and/or circling them
on the district court docket sheet.”
The district court clerk then has six
months from the date of the under-
lying order to compile the record
as designated.” It is the appellant’s
responsibility to check in with the
district court clerk throughout this
process to ensure all designated
items are available, and the record
will be completed within the desig-
nated time period.”

Once the district court has fin-
ished compiling the record, the clerk
will file a notice of completion of
record in the Supreme Court, which
triggers the appellate briefing cycle.
The appellant’s opening brief is due
60 days from the filing of the notice
of completion.” The response is
due 40 days after the opening brief,
and the reply is due 20 days after
the response.” There are separate
briefing rules for cross- and counter-
appeals, and there are shorter brief-
ing deadlines for specific types of
appeals, like driver’s licenses and
juvenile appeals, so parties should
always double-check the Supreme
Court rules before preparing their
appellate briefs.

If the judgment or final order
being appealed is an order
granting a motion for summary
judgment or motion to dismiss, a
special “accelerated” procedure
applies.” The record is limited
to certain items (primarily the
petition, answer and relevant
motion briefing and hearing tran-
scripts), and rather than simply
designate items in the record for
the court clerk to compile later, the
appellant must itself obtain copies
of all record items, compile and

have them certified by the district
court and then submit this certified
record along with the petition in
error. Absent special circumstances,
no appellate briefing is allowed in
an accelerated appeal — the appellate
court will review only the one-page
summary and statement of issues
set forth in the petition in error,
along with the briefing that was
filed in the district court.”

Interlocutory Orders
Appealable by Right

In addition to judgments and
final orders, there is another
category of orders appealable as a
matter of right. The Legislature has
identified certain types of interloc-
utory orders that are not final but,
nonetheless, are generally critical
enough, despite their interlocutory
nature, to warrant immediate appel-
late review. These “interlocutory
orders appealable by right” include
orders granting a motion for new
trial or motion to vacate a judgment,
orders granting or denying a tempo-
rary injunction, attachment orders,
orders appointing or refusing to
appoint a receiver, orders directing
or refusing to direct the payment of
money pendente lite, orders certi-
fying or refusing to certify a class
action, orders referring or refusing
to refer a matter to arbitration,
orders denying motions to dismiss
under the Oklahoma Citizens
Participation Act®* and certain
probate and protective orders.”

Because these orders are, by
definition, not final and, thus, the
underlying trial court proceedings
may remain ongoing, the procedure
for appellate review is substantially
accelerated. Like with a judgment or
final order, an appeal from an inter-
locutory order appealable by right
is commenced by filing a petition in
error and paying the requisite fees

within 30 days.?® The other appel-
late deadlines, however, are much
shorter. The response to the petition
in error and the counter-designation
of record must be filed within

10 days, not 20.* The record must
be completed by the district court
within 60 days, not six months.*
And the appellate briefing sched-
ule is substantially abbreviated,
with the opening brief due 30 days
from the notice of completion of
record, the response due 20 days
after the opening brief and the
reply due a mere 10 days after the
response.” Parties not familiar with
the different types of appeals often
get caught unaware and miss these
deadlines, so as always, be sure to
consult the Supreme Court rules
when calendaring these appeals.

DISCRETIONARY REVIEW

In addition to appeals as a
matter of right, the Supreme Court
also reviews certain trial court
orders as part of its discretion-
ary docket. Review under these
procedures is extraordinarily
rare, however, and counsel should
advise their clients about both the
costs and the likelihood of success
when attempting to obtain early
review under these procedures.

Review of Certified Interlocutory

Orders Under 12 O.S. §952(b)(3)

First, 12 O.S. §952(b)(3) permits,
but does not require, the Supreme
Court to review an order that is
not final but, nevertheless, “affects
a substantial part of the merits
of the controversy,” so long as
the district court certifies that an
immediate appeal of that order
“may materially advance the
ultimate termination of the litiga-
tion.” This form of review is doubly
discretionary: First, the district
court must agree to certify the
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If a trial court’s interlocutory ruling is so problematic

that immediate review is necessary and no

adequate remedy on appeal exists, a party may file

an application to assume original jurisdiction and

seek extraordinary relief from that order.

order; second, the Supreme Court
must itself determine that imme-
diate review is warranted.”? And
while district courts may be will-
ing to certify orders for immediate
review fairly often, the Supreme
Court grants certiorari in such
cases very rarely. Indeed, a review
of published Supreme Court cases
suggests that review under Section
952(b)(3) is granted no more than a
couple of times per year.*® Further,
the Supreme Court has made clear
that it will not review any order
denying a motion for summary
judgment under this procedure.®

Reiterating the fact that review
under Section 952(b)(3) is entirely
discretionary, the filing required
to invoke this procedure in the
Supreme Court is termed a “peti-
tion for certiorari,” not a “petition in
error.”* While there is no deadline
to request certification in the district
court, the petition and requisite
fee must be filed within 30 days of
the trial court’s certification order.
Importantly, a motion for a new trial
or a motion for reconsideration will
not extend this deadline.*

The petition for certiorari must
be accompanied by a concise

statement of the record and “the
reasons why the order should be
reviewed in advance of final judg-
ment.”¥” Notably, this statement
must be signed by the trial court.?®
Accordingly, if a lawyer decides to
seek certification of an interlocu-
tory order under Section 952, they
would be wise to have this state-
ment prepared in advance so that
it may be signed by the court at
the same time as the certification.
Much like an appeal of an
interlocutory order appealable
by right, the review of a certified
interlocutory order under Section
952(b)(3) takes place on a much
faster timetable than an ordinary
appeal. Instead of having six
months to prepare the record,
the district court has a mere
30 days from the date of the order
granting certiorari® The briefing
cycle, moreover, is extraordinarily
quick: The opening brief must be
filed within 20 days of comple-
tion of the record, the response is
due 10 days later, and the reply is
due a mere five days after that.*
Again, these deadlines and unique
requirements often take inexperi-
enced practitioners unaware, so be

sure to consult the Supreme Court
rules when considering a request
to certify an interlocutory order
under Section 952(b)(3).

Extraordinary Relief

Finally, the Supreme Court has
expansive original jurisdiction under
Article 7, Section 4 of the Oklahoma
Constitution, which includes the
authority to issue extraordinary
writs (e.g., writs of mandamus or
prohibition).* If a trial court’s inter-
locutory ruling is so problematic that
immediate review is necessary and
no adequate remedy on appeal exists,
a party may file an application to
assume original jurisdiction and seek
extraordinary relief from that order.

As with the certification pro-
cedure under Section 952(b)(3),
the Supreme Court’s exercise of
its original jurisdiction is wholly
discretionary, and it exercises that
discretion quite rarely. Indeed, the
relief requested in an original action
is, by definition, “extraordinary.”
The court is most likely to exercise
its original jurisdiction in cases
involving the public interest.* ** It
may also, however, choose to inter-
vene early in a trial court proceeding
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when the court has made an error
for which there would be no ade-
quate remedy on appeal. As such,
the Supreme Court has exercised
its original jurisdiction and imme-
diately reviewed trial court orders
on, inter alia, questions of forum
selection (e.g., personal jurisdiction,
venue and forum non conveniens),
disputes over the right to a jury trial,
qualified immunity or other immu-
nity issues, and discovery disputes
when an error would be difficult to
remedy after the fact (e.g, orders to
produce privileged material or to
submit to medical examination).*
Original jurisdiction proceedings
are governed by Supreme Court
Rules 1.90-1.193. They are commenced
by filing an application to assume
original jurisdiction and a petition for
extraordinary relief (and the requisite
fees) in the Supreme Court. There is
no deadline for filing such an appli-
cation, but it cannot be filed within
10 days of a trial absent extraordinary
circumstances.*” The application
and petition should be accompanied
by a supporting brief, as well as an
appendix with any record materials
that are necessary for the court
to review.* Upon the filing of an
original action, the court will gen-
erally set a date for a response, as
well as set the matter for hearing
before a Supreme Court referee.

CONCLUSION

In addition to judgments and
final orders, there are several types
of interlocutory orders that, by stat-
ute, are immediately appealable as a
matter of right. If the order at issue is
not one of those statutorily enumer-
ated orders, however, Supreme Court
intervention in an ongoing trial
court proceeding is the exception,
not the rule. Accordingly, while there
are multiple paths to discretionary
review of an interlocutory order,

clients should be cautioned about
both the costs and the likelihood of
success when seeking such review.
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were pending in the district courts).

43. Melanie Wilson Rughani, “‘Of Public
Right’: A Modern Look at the Age-Old Doctrine of
Publici Juris and Its Discretionary Application in
Appeals and Original Actions Involving the Public
Interest,” OBJ, Vol. 94, No. 2.

44. See, e.g., Powell v. Seay, 1976 OK 117
(issuing writ of prohibition to prevent court from
proceeding in case against district attorney based
on prosecutorial immunity); Floyd v. Ricks, 1998 OK
9 (granting writ of mandamus directing trial court
to require insurer to participate in discovery, even
where it urged that the lawsuit was “frivolous”);
Farr v. VanMeter, 1970 OK 231 (granting writ of
mandamus, requiring trial court to order plaintiff to
submit herself to a medical examination); Goodner
v. Lindley, 1986 OK 40 (prohibiting trial court from
enforcing order requiring alleged incompetent to
submit to medical examination in guardianship
proceeding); Funnell v. Cannon, 1978 OK 166
(granting writ to require court to permit court
reporter to transcribe hearing); Butler v.
Breckinridge, 1967 OK 177, §133; Constant v.
Biggers, 1976 OK 77, 1113-14 (assuming original
jurisdiction where appeal would not be sufficiently
speedy or equally advantageous).

45. Sup. Ct. R. 1.191(j).

46. Sup. Ct. R. 1.191(c), (d).
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SEPT. 21| CHICKEN N PICKLE

8400 N. OKLAHOMA AVE.
6.50 HOURS MCLE CREDIT
8:00-9:00AM  Registration and Breakfast
(included in registration fee)
9:00-9:50AM  Representing Guardianship Petitioners by
Attorneys Jerry Shiles and Stephanie Jackson
9:50-10:00AM  (Coffee Break/Networking

10:00-11:15AM
11:15-11:20 AM
11:20 AM - 1:00 PM

1:00-1:10 PM
1:10-2:00 PM
2:00-2:50 PM
2:50-5:00 PM

Representing Guardianship Subjects by Shannon Taylor
Coffee Break/Networking

Lunch and Guardianship Judges’ Panel - Judge Siderias, Judge Reisen,
Judge Kerr, Judge McGuire, Judge Montagna, Judge Hammond
and Judge Murphy Bondurant

Coffee Break/Networking
The Attorney as Guardian by Attorney Stephanie M. Alleman
The Attorney as Guardian ad Litem by Terrell Monks and Judge Linda Morrissey

Pickleball and Reception
(2 drink tickets included in registration fee)



REAL PROPERTY LAW

Residential Restrictive Covenants:
The Amendment Process Under
11 O.S. Section 42-106.1

By Kraettli Q. Epperson

i

e TR

LT et

-

-

Statements or opinions expressed in the Oklahoma Bar Journal are those of the authors and do not necessarily reflect those of the Oklahoma Bar Association, its officers,
Board of Governors, Board of Editors or staff.

40 | SEPTEMBER 2023 THE OKLAHOMA BAR JOURNAL



THE NATURE OF
RESTRICTIVE COVENANTS
As any title professional is
aware, residential subdivisions are
typically encumbered by restric-
tive covenants (restrictions). Such
restrictions are initially imposed by
the landowner of the real property
(usually the developer) through
either 1) inclusion in a freestanding
dedication deed,' 2) incorporation
as part of the official subdivision
(or addition) plat® or 3) after 1975, as
part of a real estate development.?
“Restrictive covenants are
contractual in nature, and contracts
generally may not be amended
absent the consent of all parties.”
A restriction creates a property
interest that runs with the land,
which is not a legal easement but
is a creature of equity in the nature
of an easement, and (because it
“runs with the land”) it is binding
on all initial parties to the contract
and also all future owners.”> Such a
restriction “forbids or requires cer-
tain uses of the real property which
it covers” and “confers vested rights
in those owners who desire to own
property where the subject uses are
either required or forbidden.”

AMENDING RESTRICTIVE
COVENANTS

Restrictions can be amended
if permitted by the express terms
of the restrictions; however, in the
absence of such provisions, case
law has held that it takes a 100%
vote of all the current landowners
to amend such restrictions.” The
terms “lots” and “parcels” are used
interchangeably in this article.

However, in 1995, 11 O.S. 42-106.1
was enacted to permit the amend-
ment of restrictions with less than a
100% vote. Such process was prob-
ably created because 1) practically
speaking, getting 100% agreement
from all members of a diverse
group of landowners is difficult, if
not impossible, and 2) public policy
probably favors keeping operational
restrictions “up to date.” Under this
new statute, such an opportunity
for amendment is granted — even
if initial restrictions are silent on
allowing such amendment — once
the initial restrictions have been of
record for a substantial period of
time (i.e., 10 or 15 years). This statute
allows the landowners of 70% of
the parcels to amend the restric-
tions after they have been filed of

record for 10 years and allows the
landowners of 60% of the parcels
to amend after 15 years. Note that
a lesser percentage is allowed if the
restrictions expressly permit such
lesser amount.®

It should be noted that adding
a provision to existing restrictions
to create a homeowners associa-
tion and, if desired, to require the
homeowners to participate in a
mandatory homeowners association
(association) was not possible before
2002 In 2002, the Legislature added
part (D) to 11 O.S. §42-106.1 to allow
the amendment of existing restric-
tions to create an association and
to make it a mandatory association.
This particular amendment — to
create an association and to make
the existing or new association
mandatory — was only effective
against “the successors-in-interest
of all record owners,” who would
then be required to pay dues to the
association."” Such amendment cre-
ating a mandatory association does
not require a time period to pass
(e.g., 10 or 15 years) before it can be
approved, but it does require a “vote
of not less than sixty percent (60%)
of the record owner of parcels.” It
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also adds the requirement for two
advance notices to be published in
the 1) newspaper and 2) newsletter.

Such association (if it is an
entity) typically is granted the
duty and the authority to enforce
the restrictions, collect dues to
maintain the subdivision infra-
structure (such as a community
clubhouse or park) and provide
subdivision services (such as
landscaping, security patrols
and holiday events). Otherwise,
the restrictions usually empower
individual lot owners to enforce
the restrictions, although both the
association and the lot owners
could be granted such authority.

As stated in the Real Estate
Development Act:"!

A. An “owners association”
may be formed by the
owner or owners of real
estate development for the
purpose of:

1. providing manage-
ment, maintenance,
preservation and
control of commonly
owned areas or any
portion of or interest
in them, and/or

2. enforce all mutual,
common or recip-
rocal interests in or
restrictions upon all
or portions of such
separately owned
lots, parcels, or areas,
or both.

FRAMEWORK FOR VALIDLY
ADOPTING AN AMENDMENT
OF RESTRICTIONS

At first glance, the operative
statute to amend restrictions (11
O.S. Section 42-106.1) may appear
to be straightforward and com-
plete in itself where it states:

Al The restrictive covenant has
been in existence for at least ten
(10) years and the amendment is
approved by the owners of at least
seventy percent (70%) of the parcels
contained in the addition or the
amount specified in the restric-
tive covenant, whichever is less;

However, as they say, “The devil
is in the details.” When considering
how to carry out this statutory pro-
cedure (when such statutory pro-
visions are used in lieu of existing
amendment provisions in a set of
restrictions), there are several ques-
tions left unanswered by the limited
language of this statute, including:

1) What is the required form
and content of such written
approval by the owners?

2) How are the owners correctly
identified and then listed in
the approval document?

3) If a particular owner is an
individual or an entity, what
are the specific approval
and signature requirements,
if any?

4) Does such approval have to
meet standard real property
rules concerning joinder of
spouses and providing a
proper legal description?

5) Does this approval form
need to include an acknowl-
edgment for each person’s
signature so that it can be
filed of record in the local
land records (as required by
the statute) in order to give
constructive notice?

6) When there are multiple
owners of a particular lot,
how do you treat conflict-
ing votes among the joint
owners of a specific lot on
the proposed amendment?

A review of the statutory frame-
work in Oklahoma for validly
executing any real property instru-
ment gives guidance on how to
answer these questions. Such rules
prescribe the required content,
execution, acknowledgment and
filing of any real property instru-
ment, such as a deed, restrictions,
plat, mortgage, easement or release.
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These rules are found scattered
throughout the various titles in the
Oklahoma statutes beginning with
the statute of frauds at 15 O.S. §136
(4) and including, but not limited
to, Title 16. Conveyances, Title 60.
Property and Title 19. Counties and
County Officers. Because restric-
tions impact an “interest in real
property,”? these real property
rules must be followed during
the restrictions amendment pro-
cess and the filing of the related
approval documentation.

Any prospective homeowner
or prospective lender will want to
ascertain which set of restrictions
is effective against their land before
completing their transaction — is it
the original or the amended ver-
sion? For instance, does the change
raise or lower the minimum square
footage of the residence being built,
allow or prohibit rentals of houses
or require higher or lower quality
construction materials (such as
brick on new construction or on
improvements)? The likelihood that
future homeowners will, in fact,
receive and review a copy of the
restrictions before closing on their
purchase is, practically speaking,
probably low. Nevertheless,

1) state statutes require that a
copy of the restrictions be pro-
vided to the buyer at or before
closing,” and 2) the buyer takes
the title subject to the restrictions
(if recorded) through constructive
notice, even if the restrictions are
not reviewed by the buyer.* If a
party wants the amended version
of the restrictions to be binding on
present and future owners through
constructive notice, rather than
only the pre-amendment ver-
sion, such amended set must be
tiled of record in the county land
records where the land is located
after being acknowledged.” If seen

by the prospective interest holder,
they have actual notice, even if the
restrictions are not recorded.'® The
statute also expressly calls for the
filing of the amended restrictions."”

CONTENT OF NOTICE AND
AMENDED RESTRICTIONS

At a bare minimum, the lan-
guage in the recorded amended
restrictions will need to confirm
that the amendatory steps were
followed 1) as set forth in the
express provisions in the restric-
tions themselves for amending
the restrictions'® or 2) as set out
in the statute. Such confirmation
will need to be documented by
having the amended restrictions
state on their face the following
facts or, as appropriate, to have
the following attached:

1) The fact that the original
restrictions were in exis-
tence for the period either
set forth in the restrictions
or for 10 years (or 15 years),
as appropriate.

2) The fact that the amendment

was approved by a) the per-
centage set forth expressly
in the initial restrictions or
b) at least 70% (or 60%, as
appropriate) of the owners
of all the parcels (lots) in the
residential addition.

3) The content of the approved

amendment:
a) [Insert content of
amendment]

4) A copy is attached of the
30-day written advanced
notice of meeting scheduled
and held to approve this
particular amendment (if a
meeting is called in lieu of
simply collecting the needed
acknowledged signatures),
including a copy of the

5)

7)

proposed amendment and
the location, date and time
of the meeting, with proof
that such notice was pro-
vided to all of the home-
owners, such as an affidavit
of hand delivery or proof of
certified mail delivery.
(Note: This is only required if
creating a mandatory associa-
tion.) A copy is attached of
the notice of meeting, which
was published in a news-
paper in the county where
the land is located at least
14 days before the meeting,
with proof that such notice
was published, such as a
publisher’s affidavit.

The fact that notice of the
meeting was published in
the neighborhood news-
letter, presumably at least
14 days before the meeting
(if scheduled and held),

by attaching a copy of the
notice to the amendment
with proof that such notice
was published, such as a
publisher’s affidavit. (Note:
In the absence of the exis-
tence of a newsletter, it is
probable that this require-
ment would be waived
with proof of such absence
verified by an affidavit
from an association officer
or other knowledgeable
person — perhaps inserted
into this amendment.)

An official list (e.g., abstrac-
tor’s ownership list) of all
the signing owners of lots in
the addition (lot owners) is
attached to the amendment,”
and such lot owners must be
matched to the “specific legal
description” for their lot
(not a street address).”
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8) The fact of the approval
of the required minimum
number of lot owners (60%
or 70%) must be reflected
on the amendment by:

a) the signature of each
lot owner, using
substantially the
same name as on
the ownership list,*

b) if an individual (not
an entity), stating
marital status and,
if married, joined
by spouse* and

¢ if an entity, signed by
the proper represen-
tative (e.g., partner,
trustee, president,
LLC member or
manager).

9) For the amendment to be
acceptable for recording by
the county clerk — because
such filing is required by
the statute — each signature
on the amendment must
be acknowledged, as on
any real property instru-
ment, 1) to authenticate the
identity of the signers and
2) to confirm the signing
was executed as the “free
and voluntary act and deed
for the uses and purposes
therein set forth.”?

As noted above, a copy of the
notice of meeting (if held in lieu of
pre-meeting balloting or if creat-
ing a mandatory association that
requires a meeting), the proof of
mailing and the publisher’s affi-
davit for both the newspaper and
the newsletter need to be attached
to the amended restrictions, which
is filed of record in the local land
records, to give constructive notice.

It has been suggested that it
should be sufficient to attach to

the amended restriction an affida-
vit from a “knowledgeable” per-
son declaring that each and every
one of the required statutory
steps had been taken. However,
there is no official repository
created by statute 1) to store the
supporting documents and 2) to
give notice of the existence and
content of these supporting
documents — other than the
county land records themselves.*
Therefore, the cautious approach is
for proof of the satisfaction of each
of the required statutory steps to
be placed directly in the county
land records.

ALTERNATIVE VOTING
MECHANISM

Some attorneys and nonat-
torneys, who are taking steps to
amend restrictions, attempt to use
pre-meeting ballots or pre-meeting
proxies. A pre-meeting ballot is
probably acceptable, so long as it
contains all the required content
and formalities for a real property
document: 1) content of amend-
ment, 2) marital status (if mar-
ried), 3) title of official (if entity),
4) legal description, 5) signature
and 6) acknowledgment.”

Unless the existing restrictions
expressly allow the use of proxies —
and prescribe the details of their
content and the procedure to use
them — the procedure will arguably
need to follow the normal steps to
create a power of attorney dealing
with real property, meaning:

1) identity of person granting the
power, 2) content providing suffi-
cient detail as to what actions can
be taken by the appointed attorney
in fact, 3) name of attorney in fact,
4) marital status if an individual,

5) title of official if an entity,

6) legal description, 7) signature(s)
and 8) acknowledgment.

CONCLUSION

The statute (11 O.S. §§41-101 et
seq) fails to contain the details a
title examiner would like to see to
confirm that the steps had actually
been taken. In the face of such
silence, it is necessary 1) to take
a cautious approach to protect a
valuable property interest and
2) to look outside the statute to find
guidance in other statutes and case
law on how to prepare, execute,
acknowledge and record real
property-related instruments.?
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SAMPLE FORM AMENDMENT WITH NOTICE

Here is a possible form for the amended restrictions, with a suggested certificate of bonded abstractor:?”

AMENDMENT OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR NEW TOWNE, COUNTY OF SMITH,
STATE OF OKLAHOMA

There is a set of restrictive covenants for New Towne Addition executed on [DATE] and filed in the land records of
the County of Smith, State of Oklahoma on [DATE], in Book [ ], Page[ ], which is hereby incorporated herein by
reference (“Restrictions”);

2. Such Restrictions do not contain a procedure for amendment of their terms;

3. It has been at least [10 or 15] years since such restrictions were filed of record;

4. The requirements of 11 O.S. §42-106.1 have been satisfied as noted below and on the attachments hereto;

5. Thereare[ ]lotsinthe New Towne Addition as shown on the plat therefore, found recorded on | ]in Book
[ 1,Page[ ]oftheland records of the County of [ ], State of Oklahoma, hereby incorporated herein by
reference; therefore [60% or 70%] of the owners of all lots is [ I;

6. The record owners of each of the lots of New Towne Addition are shown below in the signature portion hereof and
such list matches the record owners for each lot to their street address and legal description;

7. The below signing lot owners represent at least [60% or 70%] (being at least [ ] parcels) of all of the lots for New
Towne Addition (as shown on the Amended Restrictions Ownership Report, attached hereto as Exhibit A);

8. Such lot owners do, by signing this Amended Restriction, confirm they agree to amend the Restrictions as follows:

[AMENDED PROVISION] (“Amendment”)

9. In addition, all of the lot owners personally received written Notice of this proposed Amendment (notice with proposed
Amendment and proof of transmittal are attached hereto as Exhibit “B” with the proposed Amendment included) at
least 30 days before a meeting called to consider this Amendment by [notice giver];

10. [If creating a mandatory association.] The Notice of this Meeting (published in the local newspaper) to consider this
Amendment is attached to this Amendment, along with the Publisher’s Affidavit (as Exhibits “C” and “D,” respectively)
at least 14 days in advance of this Meeting; and

11. [If creating a mandatory association.] The undersigned lot owners hereby confirm that they received a copy of the
Newsletter for New Towne Addition — providing Notice of the Meeting to consider this Amendment — as attached to
this Amendment, along with the Publisher’s Affidavit (as Exhibits “E” and “F,” respectively) at least 14 days in advance
of this Meeting.

STATE OF )

)ss:

COUNTY OF )

(signature) LOT BLOCK

Adam Smith (Husband) 13 5

1111 Attorney Way

Edmond, OK 73034

(signature)
Barbara Smith (Wife) 13 5

1111 Attorney Way
Edmond, OK 73034
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Charlie Jones (Partner)
2222 Old Street
Edmond, OK 73034

Deborah Hankins (Manager)
2222 Old Street
Edmond, OK 73034

Elsa Brown (President)
3333 Oak Road
Edmond, OK 73034

Flora White (Trustee)
4444 | ane Street
Edmond, OK 73034

(signature)

(signature)

(signature)

(signature)

16

The foregoing Amendment to Declaration was signed and acknowledged before me this[ ]day of | 1,20[ 1, by:

Adam Smith and Barbara Smith (husband and wife);
Charlie Jones, partner of the Jones General Partnership;

Deborah Hankins, sole member/manager of the Hankins LLC;
Elsa Brown, President of the Brown Housing Corporation; and

Flora White, Trustee of the White Revocable Trust.

My Commission Expires

SEAL

EXHIBITS:

A. Amended Restrictions Ownership Report

NOTARY PUBLIC

B. Personal Notice of Meeting Considering the Amendment with Amendment attached
C. Newspaper Notice of Meeting

D. Publisher’s Affidavit of Newspaper Notice of Meeting
E. Publisher’s Affidavit of Newsletter Notice of Meeting
F. Notice of Meeting Considering the Amendment
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ENDNOTES

1. See Bumgarner v. Pruitt, 421 P.2d 651, 1966
OK 254.

2. 11 O.S. Section 41-101 et seq.; note that
the dedication of the identified streets, alleys,
ways, commons or other public use areas is a
conveyance of the interest (fee simple or easement)
to be held and regulated by the municipality.

3. 60 O.S. Sections 851 et seq.

4.2000 OK AG 38, 112.

5. Nonetheless, as explained in O’Neil v. Vose,
1944 OK 26, 193 Okla. 451, 145 P.2d 411: “[W]e
are not unmindful of the legal right of owners
of adjoining properties to bind themselves by
enforceable contract, restraining the use of
their property for an unlimited period of time,
wherein each separate owner grants to the other
owners a right in his property in the nature of an
easement and which shall run with the land and
be binding upon the several property owners as
well as all future owners, who succeed to title with
actual or constructive notice of such contract or
agreement and its terms.” Id. at 14, 145 P.2d at
414. A restrictive covenant, therefore, creates a
property interest although that interest is created
by contract. Vranesevich v. Pearl Craft, 2010 OK
CIV APP 92, 6, 241 P.2d 250, 253-254.

6. Wallace’s Fourth Southmoor Addition to
City of Enid, In re, 1994 OK CIV APP 73, para. 10,
874 P.2d 818, 821.

7. Wallace’s Fourth Southmoor Addition to
City of Enid In re, 1994 OK CIV APP 73, para. 9,
874 P.2d 818, 821; 2000 OK AG 38, para. 12.

8. Note that according to 2000 OK AG 38,
para. 2, this statute is confined “to efforts to
change or alter existing restrictive covenants
[and] does not permit homeowners to add a new
restrictive covenant.”

9. See 2000 OK AG 38, 1|16.

10. 11 O.S. §42-106.1 “D. The recorded
restrictive covenants on property contained in
a residential addition may be amended by the
addition of a new covenant creating a neighborhood
association for the addition that would require the
mandatory participation of the successors-in-
interest of all record owners of parcels within the
addition at the time the amendment is recorded.
The amendment must be approved by the record
owners of at least sixty percent (60%) of the parcels
contained in the addition.”

11. Real Estate Development Act, 60 O.S. §§851
et seq, (adopted in 1975), 852 (A).

12. Vranesevich, 6.

13.60 O.S. §857.

14.25 0.S. §§10-13; 16 O.S. §§15-16.

15. 1d.

16. /d.

17. 11 O.S. §42-106.1 (D)(3).

18. If the amendment is approved by following
the express procedure set forth in the initial
restrictions, proof of following those procedures
will need to be documented in a manner similar
to the documentation set forth in the statute
discussed below.

19. This list must be based on a verifiable
public record showing ownership of the lots; for
the convenience of the title examiner, while it is not
expressly required by the statute, the amended
restrictions might include a list certified by an
abstractor — based on the county assessor’s
ownership records or the abstractor’s own records.
The next owner of a lot — after an amendment to
the restrictions — and their title examiner will need

to know not just that their prior lot owner agreed
to the amendment of the restrictions but that

the required percentage of all lot owners who
approved the amendment were, in fact, the record
owners of such lots.

20. 19 O.S. §298 provides: “A. Every county
clerk in this state shall require that the mandates
of the Legislature be compiled with, as expressed
in Sections 287 and 291 of this title, and for that
purpose, every instrument offered which may
be accepted by the county clerk for recording,
affecting specific real property whether of
conveyance, encumbrance, assignment, or release
of encumbrance, lease, assignment of lease or
release of lease, shall be an original or certified
copy of an original instrument and clearly legible
in accordance with the provisions of subsection B
of this section, and shall by its own terms describe
the property by its specific legal description ... ;"
See Plano Petroleum, LLC v. GHK Exploration,

LD, 2011 OK 18 119, 250 P.3d 328, which provides:
“The error was compounded by a willingness to
quiet title based on an instrument which contains
absolutely no legal description of the legal
premises. There is a long-standing black letter
rule of law that ‘the description of the premises
conveyed must be so certain and definite as to
enable the land to be identified.”” Arbuckle Realty
Trust v. Southern Rock Asphalt Co., 1941 OK 237,
98, 116 P.2d 912, 914. See also Key v. Key, 1963 OK
288, 1122, 388 P.2d 505, 511. “That requirement is
more than a legal nicety, it is essential for recording
in the county clerk’s office and for establishing

a chain of title. In fact, a deed that does not
sufficiently describe the property interest conveyed
is void on its face.” Coley v. Williams, 1924 OK 323,
224 P. 345, 346.

21. See Oklahoma Title Examination Standard
5.1 Abbreviations and /dem Sonans.

22. See 16 O.S. §4; and see Oklahoma Title
Examination Standard:

7.2 MARITAL INTERESTS AND
MARKETABLE TITLE

23.16 O.S. §§15-16, §33, §95; 49 O.S. §112
(2), and §119; 60 O.S. §178.11; Oklahoma Title
Examination Standard 6.6.

24. Crater v. Wallace, 1943 OK 250, 11, 140
P.2d 1018, 1020, “The general rule is that the
record of an instrument entitled to be recorded
will give constructive notice to persons bound
to search for it. But constructive notice being a
creature or statute, no record will give constructive
notice unless such effort has been given to it by
some statutory provision.”

25.16 O.S. §20 & 91; See Oklahoma Title
Examination Standards TES 14.2, 14.3, and 14.3.1;
See also Panama Timber Co. v. Barsanti, 1980 OK
CIV APP 18, FN 3 (absence of recorded power of
attorney makes instrument invalid) and Pierce v.
Bank One, 2001 OK CIV APP 62, 119-10 (instrument
is invalid if power of attorney is not recorded).

26. Comments on these issues are invited by
this author.

27. EXHIBIT “A”

CERTIFICATE OF BONDED ABSTRACTOR

AMENDED RESTRICTIONS
OWNERSHIP REPORT

STATE OF OKLAHOMA )
)ss:
COUNTY OF SMITH )

The undersigned bonded abstractor in and for
Smith County, State of Oklahoma, does hereby
certify that the following Ownership Report is true
and correct according to [(a) the current year’s
tax rolls in the office of the County Treasurer of
Smith County, Oklahoma, as updated by the land
records of the County Clerk of Smith County,
Oklahoma, based on the last conveyance or final
decree of record as shown in the land records

of the County Clerk of Smith County, Oklahoma]
of the specified properties set forth below are
the owners; or (b) the land records of the County
Clerk of Smith County, Oklahoma, or (c) with the
addresses and legal descriptions as shown on the
attached pages numbered from (1) to (), inclusive.

NEW TOWNE HOMEOWNERS ASSOCIATION
[DATE]

NAME LOT BLOCK

Adam Smith 13 5
1111 Attorney Way
Edmond, OK 73034

[ETC.]

Dated: at 7:30 AM

[ ] Company
By:

Abstractor License No.
OAB Certificate of Authority No.
File No.
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2023 OBA ANNUAL MEETING

| hope you are making plans to attend this year's OBA Annual Meeting Nov. 1-3 at the historic Skirvin Hilton Hotel in downtown Okla-
homa City. The theme of the meeting, "Aspire & Inspire," is reflective of who we are as lawyers, continually striving for the betterment of
ourselves and our profession and inspiring others to do the same.

ol

The Annual Meeting is an excellent opportunity for networking, learning and fun, but more importantly, it is also a time for us to come
together as colleagues and professionals. The last few years of the pandemic have brought a noticeable shift in the ways we interact
with each other. Some of those changes have made us more efficient and productive. Some of the changes in the ways we relate to each
other have not been as positive. Sometimes, we are so focused on our daily tasks that it is all too easy to forget that we are talking to real
human beings on the other side of a computer screen. | would invite you to help us make this year's Annual Meeting a “homecoming”
of sorts. Let's get together and talk to each other. Let's remind ourselves that we are all worthy of empathy, respect and kindness.

All are welcome at our Wednesday night open reception, which | have the honor of hosting. We will also offer CLE focused on topics of
concern to every lawyer in Oklahoma. You will have the opportunity to get all your MCLE credits for the year, including two hours of eth-
ics, during this three-day event. We will also continue our tradition of honoring our 2023 OBA Awards winners during Thursday's Annual
Luncheon and our Ada Lois Sipuel Fisher Diversity Awards winners during the Thursday night Diversity Awards Dinner. As always, we will
finish our gathering with the Friday morning Delegates Breakfast, General Assembly and House of Delegates meetings.

Registration is now open at www.okbar.org/annualmeeting. | look forward to coming home and connecting with you in November!

N T d——

Brian T. Hermanson, Oklahoma Bar Association President
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DIVERSITY

AWARDS DINNER

By Devin Frost

HE OBA DIVERSITY

Committee will host their
annual Ada Lois Sipuel Fisher
Diversity Awards Ceremony and
Dinner during this year’s OBA
Annual Meeting, held Nov. 1-3 at
the historic Skirvin Hilton Hotel in
downtown Oklahoma City.

The Diversity Awards are named
in honor of Ada Lois Sipuel Fisher,
a key civil rights leader born in
Chickasha. Ms. Fisher challenged
segregation laws in Oklahoma so
that she could attend law school,
her lifelong ambition. She opened
doors not only for herself but also
for other Black students who would
follow in her footsteps and attend
law school in our state.

During this popular event, the
committee will recognize attor-
neys, members of the judiciary
and organizations that are dedi-
cated to the promotion of diversity,
equity and inclusion initiatives and
the protection of civil and human
rights. The dinner will begin at
6:30 p.m. on Thursday, Nov. 2.

This year, the guest speaker for
the dinner will be Professor Carla D.
Pratt, who currently serves at
the OU College of Law as the
inaugural Ada Lois Sipuel Fisher
Chair in Civil Rights, Race and
Justice in Law.

Professor Pratt has spent sev-
eral years in academia prior to her
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Professor Carla D. Pratt, who currently
serves at the OU College of Law as the
inaugural Ada Lois Sipuel Fisher Chair
in Civil Rights, Race and Justice in Law.

term at the OU College of Law,
serving as dean at Washburn
University School of Law in
Topeka, Kansas, as well as asso-
ciate dean for Academic Affairs,
associate dean for Diversity and
Inclusion, and as the Nancy J.
LaMont Faculty Scholar and
professor of law at Penn State’s
Dickinson School of Law.

She also served from March
2012 to March 2018 as an associ-
ate justice for the Supreme Court

of the Standing Rock Sioux Tribe in
Fort Yates, North Dakota. She was
a member of the Kansas Advisory
Committee to the U.S. Commission
on Civil Rights and currently serves
as a member of the Council to the
American Bar Association’s Section
of Legal Education and Admissions
to the Bar.

Professor Pratt’s work focusing
on the equal protection clause
and balancing civil rights and
civil liberties has been published
in law journals and other media
outlets, including The New York
Times. She has received numer-
ous awards for her advocacy
work, including the Association
of American Law Schools’ Impact
Award, the Society of American
Law Teachers’ Shanara Gilbert
Human Rights Award and the
John Mercer Langston Legal
Education Leadership Award.

Also performing during the
event will be spoken-word poet
Samantha Marchand. Diversity
Dinner tickets will be $90 and
can be purchased as an add-on
or stand-alone ticket on the OBA
Annual Meeting registration page,
found at https://bit.ly/3OMAWed.

ABOUT THE AUTHOR
Devin Frost serves as chair of the
OBA Diversity Committee.
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HOUSE OF
DELEGATES

Dear County Bar Presidents:

Thank you to the county bar presidents of Choctaw, Cimarron, Greer, Kay, LeFlore, Love, Major, Oklahoma,
Pontotoc and Pushmataha counties for submitting your delegate and alternate selections for the upcoming OBA
Annual Meeting.

Listed below are the counties that have not sent their delegate and alternate selections to the offices of the
Oklahoma Bar Association as of Aug. 18.

Adair Coal Grant Logan Osage Tillman
Alfalfa Comanche Harmon Marshall Ottawa Tulsa
Atoka Cotton Harper Mayes Pawnee Wagoner
Beaver Craig Haskell McClain Payne Washington
Beckham Creek Hughes McCurtain Pittsburg Washita
Blaine Custer Jackson Mclntosh Pottawatomie Woods
Bryan Delaware Jefferson Murray Roger Mills Woodward
Caddo Dewey Johnston Muskogee Rogers

Canadian Ellis Kingfisher Noble Seminole

Carter Garfield Kiowa Nowata Sequoyah

Cherokee Garvin Latimer Okfuskee Stephens

Cleveland Grady Lincoln Okmulgee Texas

Please help us by sending the names of your delegates and alternates now. Delegate certification
forms are online at www.okbar.org/governance/delegate-certification. In order to have your

delegates/alternates certified, mail delegate certifications to OBA Executive Director Janet Johnson,
P.O. Box 53036, Oklahoma City, OK 73152-3036, or fax to 405-416-7001. Scanned forms may be
emailed to marks@okbar.org.

In accordance with the bylaws of the Oklahoma Bar Association (5 OS, Ch. 1, App. 2), “The House of Delegates
shall be composed of one delegate or alternate from each County of the State, who shall be an active or senior
member of the Bar of such County, as certified by the Executive Director at the opening of the annual meeting;
providing that each County where the active or senior resident members of the Bar exceed fifty shall be entitled to
one additional delegate or alternate for each additional fifty active or senior members or major fraction thereof. In
the absence of the elected delegate(s), the alternate(s) shall be certified to vote in the stead of the delegate. In no
event shall any County elect more than thirty (30) members to the House of Delegates.”

“A member shall be deemed to be a resident, ... of the County in which is located his or her mailing address for

the Journal of the Association.”
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2024 OBA BOARD

OF GOVERNORS
VACANCIES

Nominating Petition deadline was 5 p.m. Friday, Sept. 1, 2023

OFFICERS

President-Elect

Current: Miles T. Pringle,
Oklahoma City

(One-year term: 2024)

Mr. Pringle automatically becomes
OBA president Jan. 1, 2024
Nominee: D. Kenyon Williams Jr.,
Sperry

Vice President

Current: D. Kenyon Williams Jr.,
Sperry

(One-year term: 2024)

Nominee: Vacant

BOARD OF GOVERNORS
Supreme Court Judicial

District One

Current: Michael R. Vanderburg,
Ponca City

Craig, Grant, Kay, Nowata, Osage,
Ottawa, Pawnee, Rogers and
Washington counties

(Three-year term: 2024-2026)
Nominee: Jacob Duane Heskett,
Bartlesville

Nominee: William Ladd Oldfield,
Ponca City

Supreme Court Judicial

District Six

Current: Richard D. White Jr., Tulsa
Tulsa County

(Three-year term: 2024-2026)
Nominee: Philip D. Hixon, Tulsa
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Supreme Court Judicial

District Seven

Current: Benjamin R. Hilfiger,
Muskogee

Adair, Cherokee, Creek, Delaware,
Mayes, Muskogee, Okmulgee and
Wagoner counties

(Three-year term: 2024-2026)
Nominee: Vacant

Member At Large

Current: Kara |. Smith,
Oklahoma City

Statewide

(Three-year term: 2024-2026)
Nominee: Vacant

NOTICE

The nominating petition deadline
was 5 p.m., Sept. 1. This issue went
to press before the deadline, and the
list of nominees may not be com-
plete. See https:/bit.ly/3K2m3D2
for updates.

SUMMARY OF
NOMINATIONS RULES

Not less than 60 days prior to the
annual meeting, 25 or more voting
members of the OBA within the
Supreme Court Judicial District from
which the member of the Board of
Governors is to be elected that year,
shall file with the executive director,
a signed petition (which may be in
parts) nominating a candidate for
the office of member of the Board of
Governors for and from such judi-
cial district, or one or more county
bar associations within the judicial

district may file a nominating resolu-
tion nominating such a candidate.

Not less than 60 days prior to the
annual meeting, 50 or more voting
members of the OBA from any or
all judicial districts shall file with the
executive director a signed petition
nominating a candidate to the office
of member at large on the Board of
Governors, or three or more county
bars may file appropriate resolu-
tions nominating a candidate for
this office.

Not less than 60 days before the
opening of the annual meeting, 50 or
more voting members of the asso-
ciation may file with the executive
director a signed petition nominating
a candidate for the office of president-
elect or vice president, or three or
more county bar associations may
file appropriate resolutions nomi-
nating a candidate for the office.

If no one has filed for one of the
vacancies, nominations to any of the
above offices shall be received from
the House of Delegates on a petition
signed by not less than 30 delegates
certified to and in attendance at the
session at which the election is held.

See Article Il and Article Il of
OBA bylaws for complete informa-
tion regarding offices, positions,
nominations and election procedure.

Elections for contested posi-
tions will be held at the House of
Delegates meeting Nov. 3, during the
Nov. 1-3 OBA Annual Meeting. Terms
of the present OBA officers and gov-
ernors will terminate Dec. 31, 2023.
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OKLAHOMA BAR ASSOCIATION

NOMINATING PETITIONS
(See Article Il and Article lll of the OBA Bylaws)

OFFICERS

President-Elect
D. Kenyon Williams Jr., Sperry

Nominating Petitions have been filed nominating

D. Kenyon Williams Jr., Sperry, for President-
Elect of the Oklahoma Bar Association Board of
Governors for a one-year term beginning Jan. 1,
2024. Fifty of the names thereon are set forth below:

Christopher Lance Carter, Sarah C. Miller,
Bailey Bryant Betz, Jack Coryell Bowker,

Stuart Edward Van De Wiele, Margo Elizabeth
Shipley, Thomas Michael Ladner, James Collins
Hodges, Brita Haugland-Cantrell, James Robert
Gotwals, Molly Anne Aspan, Paul Mario Catalano,
Michael Hoyt Smith, Logan Lawrence James,
Daniel Reading Ketchum, Richard Mark Petrich,
Brian Timothy Inbody, Aaron Christian Tifft,
Stephen Russell McNamara, Mason Blair McMillan,
James C.T. Hardwick, James Kevin Hayes,
Pamela Sue Anderson, Blake Howard Gerow,
Mark Banner, Seth Aaron Day, Jonathan A. Epstein,
Collin Robert Walke, John Frederick Kempf Jr.,
Stephen R. Pitcock, Daniel Jess Glover, Robert Dale
Nelon, Raymond Stephen Rudnicki, Moira C. G.
Watson, W. Davidson Pardue Jr., Jared Raye Ford,
Bryan Ross Lynch, Kent Allan Gilliland, Elaine
Renee Turner, Michael Raye Ford, Daniel Vaughn
Carsey, Alexandra Albert Crawley, Alyssa Marie
Gillette, John Wesley Gile, Hilary Hewitt Price,
Emily Paige Pittman, Eric Christopher Money,
Braden Wesley Mason, Nicholas Edwin Thurman
and Johnathan Louis Rogers.

Tulsa County Bar Association and a total of 126
signatures appear on the petitions.

BOARD OF GOVERNORS

Supreme Court Judicial District No. 1
Jacob Duane Heskett, Bartlesville

Nominating Petitions have been filed nominating
Jacob Duane Heskett, Bartlesville, for election
of Supreme Court Judicial District No. 1 of the
Oklahoma Bar Association Board of Governors for
a three-year term beginning Jan. 1, 2024. Twenty
of the names thereon are set forth below:

Jerald M. Maddux, David Brice King, Bruce W.
Robinett, Scott Buhlinger, Thomas James Brow,
Rick Don Tucker, Jess Morgan Kane, James Michael
Elias, Jeff Steven Jones, Michael Edward Fisher,
Cindy Ann Pickerill, J. Fletcher Daniels, William Ray
Keene, Steven George Venturi, Perry Wayne Newman,
Mary Beth Heskett, John Franklin Heskett,

Kristi Kay Sanders, Wade Lee Fathree and
Deborah Rachel Fathree.

A total of 25 signatures appear on the petitions.

William Ladd Oldfield, Ponca City

A Nominating Resolution from the Kay County
Bar Association has been filed nominating William
Ladd Oldfield, Ponca City, for election of Supreme
Court Judicial District No. 1 of the Oklahoma Bar
Association Board of Governors for a three-year
term beginning Jan. 1, 2024.

Supreme Court Judicial District No. 6
Philip D. Hixon, Tulsa

A Nominating Resolution from the Tulsa County
Bar Association has been filed nominating Philip D.
Hixon, Tulsa, for election of Supreme Court Judicial
District No. 6 of the Oklahoma Bar Association
Board of Governors for a three-year term beginning
Jan. 1, 2024.
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NOTICE OF JUDICIAL VACANCY

The Judicial Nominating Commission seeks applicants to fill the following judicial office of Associate
District Judge, Third Judicial District, Jackson County, Oklahoma. This vacancy is due to the
appointment of the Honorable Rafe Hall to District Judge on August 3, 2023.

To be appointed an Associate District Judge, an individual must be a registered voter of the
applicable judicial district at the time (s)he takes the oath of office and assumes the duties of office.
Additionally, prior to appointment, the appointee must have had a minimum of two years experience
as a licensed practicing attorney, or as a judge of a court of record, or combination thereof, within
the State of Oklahoma.

Application forms may be obtained online at okjnc.com or by contacting Tammy Reaves at
(405) 556-9300. Applications must be submitted to the Chairman of the JNC no later than 5:00 p.m.,
Friday, September 29, 2023. Applications may be mailed, hand delivered or delivered by third party
commercial carrier. If mailed or delivered by third party commercial carrier, they must be postmarked
on or before September 29, 2023 to be deemed timely. Applications should be mailed/delivered to:

Jim Bland, Chairman
Oklahoma Judicial Nominating Commission
c/o Tammy Reaves
Administrative Office of the Courts
2100 N. Lincoln Blvd., Suite 3
Oklahoma City, OK 73105

NOTICE OF JUDICIAL VACANCY

The Judicial Nominating Commission seeks applicants to fill the following judicial office of Associate
District Judge, Twentieth Judicial District, Murray County, Oklahoma. This vacancy is due to the
resignation of the Honorable Aaron Duck on October 1, 2023.

To be appointed an Associate District Judge, an individual must be a registered voter of the
applicable judicial district at the time (s)he takes the oath of office and assumes the duties of office.
Additionally, prior to appointment, the appointee must have had a minimum of two years experience
as a licensed practicing attorney, or as a judge of a court of record, or combination thereof, within
the State of Oklahoma.

Application forms may be obtained online at okjnc.com or by contacting Tammy Reaves at
(405) 556-9300. Applications must be submitted to the Chairman of the JNC no later than 5:00 p.m.,
Friday, September 29, 2023. Applications may be mailed, hand delivered or delivered by third party
commercial carrier. If mailed or delivered by third party commercial carrier, they must be postmarked
on or before September 29, 2023 to be deemed timely. Applications should be mailed/delivered to:

Jim Bland, Chairman
Oklahoma Judicial Nominating Commission
c/o Tammy Reaves
Administrative Office of the Courts
2100 N. Lincoln Blvd., Suite 3
Oklahoma City, OK 73105




Sign up to anonymously answer a pro bono legal question for a low-income
Oklahoman. A little bit of your time can make a big difference.

Visit (II(IaIlnma.rreelegalnnswers.nrg to learn more

OKLAHOMA FREE LEGAL ANSWERS IS A PROJECT OF:
.77, 1% Oklahoma Bar Association,

Oklahoma Access to Justice Commission
and American Bar Association

BT R O TAN I RN




Chandler Bakﬁr a New York I.-meahemeilmg
author and lawyer. will sefve as tire. Keynote
Speaker for this year's Mona Saiyer Lambigd
Spotlight Awards Lunchean. Ms. Baker grew
up in Sarasota, Florida, attended college at
the University of Pennsylvania and received
her J.D. from the University of Texas at Austin
Schoal of Law, She has worked at a Washing-
ton, D.C., law firm; in Dallas for a major sports
franchise and as a corporate attorney. Now,
she can usually be found listening to audio-

books at two times’the normal speed, over- *
spending at-bookstores or.obsessing over,

troe crime. She lives in Austin, Texas, with her
“hyshand and toddlers,
s :
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SEPTEMBER 22, 2023
CIVIC CENTER MUSIC HALL

OKLAHOMA CITY

Registration and Continental Breakfast

Welcome

Law Firm Branding: How to Build a Strong Brand
"The Civility Conundrum"” - Civility in the Practice of
Law and Its Effect on Mental Health

Judicial Leadership: A Panel of Female State Court
Judges

Mona Salyer Lambird Spotlight Awards Luncheon
Keynote Speaker: Chandler Baker

How to Run for Office in Oklahoma: A Panel Discussion
The Many Ways to Use a Law Degree: Alternative
Careersin Law

Closing Remarks and Adjourn

Closing Reception and Happy Hour

Agenda is subject to change

WWW.OKBAR.ORG/WIL



2023 MONA SALYER LAMBIRD
AWARD RECIPIENTS

The Awards Luncheon will include 1 hour of CLE. The price of the
luncheon for attorneys and guests is $75. If you would like to regis-
ter a guest for the luncheon, please contact Renee Montgomery at
405-416-7029 or reneem@aokbar.org.

Tables for eight people are available for purchase as well. To reserve
atable, please contact Renee Montgomery. The luncheon will begin
at noon in the Hall of Mirrors at the Civic Center Music Hall.

LeAnne Burnett Susan Carns Curtiss
Oklahoma City Oklahoma City

Tricia Louise Everest Betsy Jackson
Oklahoma City Tulsa

Sharolyn Whiting-Ralston
Tulsa




INTERESTED IN
ANIMAL LAW?

New OBA Section Forming Now

The Animal Law Section has been created to promote and assist OBA members with studying and under-
standing the laws, regulations and court decisions dealing with the legal issues involving animals. It is
also intended to provide a forum for members to consider, educate and discuss the legal issues involved
in humanity's relationship and coexistence with animals. Annual dues are $20, and any OBA member in

good standing is eligible to join. Interested in section leadership? Contact Enid attorney Gary Maxey at
60maxey@gmail.com or 918-323-5160 for more information.

VISIT AMS.OKBAR.ORG TO JOIN!






BAR NEws: CoMMITTEE SIGN Upr

2024: Your Time to Get Involved!

OW IS YOUR OPPORTUNITY

to join other volunteer law-
yers in making our association
the best of its kind - by signing
up to serve on an OBA committee
in 2024.

Did you know the OBA has
more than 20 active committees —
meaning there are many oppor-
tunities for you to serve and lead
in your profession? By joining
a committee, you can get more
involved in the association, net-
work with colleagues and work
together for the betterment of
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our association and our commu-
nities — all in a way that is mean-
ingful and relevant to you!

By serving on an OBA com-
mittee, you can tackle projects
for which you have a passion —
whether that’s improving access
to justice for all Oklahomans,
fostering public understanding
of the law or helping your fel-
low lawyers who may be facing
challenges with addiction or sub-
stance abuse. Plus, you'll have
the opportunity to build rela-
tionships with your professional

colleagues and build your net-
work and leadership skills at the
same time.

I invite you to review the full
list below. We will make appoint-
ments for 2024 soon, so choose
your top three committee choices
and fill out the online form at
https://bit.ly/3S5jMzcE.

I am looking forward to hearing
from you!

Miles Pringle
President-Elect

THE OKLAHOMA BAR JOURNAL
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FroM THE EXECUTIVE DIRECTOR

The 119th Annual Meeting:
Aspiring and Inspiring Members

By Janet Johnson

HE OBA ANNUAL MEETING

is a great time for all our
members to socialize and get
quality continuing legal educa-
tion. This year’s theme is “Aspire &
Inspire,” and we ask that you all
join us, so we can gather and
discuss growth, collaboration
and visions for the OBA.

One of the central aspects of the
Annual Meeting is the power of
aspiration. It’s a time to aspire for
greatness, set new goals, envision
future accomplishments and chart
the path forward. As members come
together, we are hopeful that visions
will be shared and that a collective
ambition will grow to push our
association to evolve and thrive.

But let’s take it one step further —
another central tenet of this year’s
meeting is our drive to inspire. It is
time to motivate others by recog-
nizing and celebrating the accom-
plishments of the past year. From
our many OBA awards to section
and committee work, our members
continually go above and beyond.
Seeing such great work gives me a
sense of pride and determination to
find ways to inspire more involve-
ment for the greater good of the
OBA. All our membership accom-
plishments, whether big or small,
serve as beacons of inspiration and
demonstrate what can be achieved
with dedication and teamwork.
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Register now at
www.okbar.org/annualmeeting

In today’s fast-paced world,
the value of face-to-face interac-
tion cannot be understated. The
Annual Meeting provides a space
for members to build relationships
beyond virtual exchanges and
emails. Personal connections are
formed, friendships are kindled
and collaborations are sparked.
This human touch brings warmth
and authenticity to the association,
strengthening its foundation for
future endeavors.

I call on each of you to join us
at this year’s Annual Meeting — it
will be a touchstone event that
embodies the spirit of coming
together, aspiring and inspiring.
It’s a merging of minds and hearts,

where diverse perspectives meld
into a shared vision for the future.
Through this gathering, aspira-
tions are transformed into goals,
and inspiration is harnessed to
fuel action. The connections made
during this time connect members
and create unity.

Please join us this Nov. 1-3 at
the historic Skirvin Hotel for the
119th Annual Meeting, and let’s
embark on a collective journey
toward growth, collaboration and
the realization of shared dreams.
See you all then as we strive to
“Aspire & Inspire” all!

To contact Executive
Director Johnson, email
her at janetj@okbar.org.
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Law PrAcTiICE TiPs

Artificial Intelligence
Tools and Tips

By Jim Calloway and Julie Bays

N AUGUST’S LAW PRACTICE

Tips article, “ChatGPT, Artificial
Intelligence and the Lawyer,”! we
covered the development of Al
tools and some challenges they
have presented to attorneys who
did not appreciate the limitations
of ChatGPT. This month, we will
look at more Al-powered tools and
techniques for using them.

DOCUMENT AND
DEPOSITION SUMMARIES

One thing artificial intelligence
does well is summarizing lengthy
documents, such as depositions or
long court opinions.

The Association of Immigration
Lawyers of America (AILA) has
been experimenting with power-
ful AI tools in their area of inter-
est. A recent U.S. Supreme Court
opinion, U.S. v. Texas, involved
immigration law and was 75 pages
long. Their tool quickly prepared a
summary of the opinion, just over
14 pages in length. The summary
is separated by page numbers in
the original opinion so that if one
had questions, it would be simple
to read the page the summary
was created from. Greg Siskind,
an attorney in AILA, shared the
summary, and I have placed it for
download on Dropbox.?

While many Al tools can create
document summaries, browser-
based tools are a good place
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to begin since they are free. But
before we get to those, we should
mention Claude.®

Claude

Claude is an advanced natural
language chatbot with capabili-
ties that seem superior to those of
ChatGPT. It is available at no cost
during its beta phase. What distin-
guishes Claude from other chatbots
is several features that surpass those
of ChatGPT, including the ability
to analyze documents containing
up to 75,000 words and understand
and compare multiple documents.
Claude’s database knowledge is
updated through early 2023, and it
supports multiple languages. The
platform also demonstrates remark-
able strengths in advanced reason-
ing and logic, as well as specialized
academic knowledge.

BROWSER-BASED AI TOOLS

If one wants to have an
Al-powered research (not legal
research) tool, the best option may
be the Al tools built into existing
search engines. The lawyer will
need to review and revise the
settings to share as little of your
prompt information as possible.

Google’s Bard
Google’s Bard is everyone’s
favorite price — free. To use Bard,
you need a personal Google account

that you manage on your own or
a Google Workspace account for
which your administrator has
enabled access to Bard. You still
can't access Bard with an account
managed by Family Link or with
a Google Workspace for Education
account designated as under the
age of 18. It can be accessed at
https://bard.google.com.

Google’s Bard is listed as an
experiment and readily admits to
having limitations and learns from
feedback. Bard is a conversational
Al model capable of dialog, built
on Google’s LaMDA (Language
Model for Dialogue Applications).
Be aware that Google collects
conversations you have with
Bard, along with your IP address,
feedback and usage information.
A subset of conversations is sent
to trained reviewers and kept for
three years, with automation tools
to remove personally identifiable
information. Google asks that you
please not include information
that could identify you or others
in Bard conversations. To limit it
from using your prompts, you can
go to your Google My Activity
page* to toggle off storing your
activity. You can also delete your
activity from this page.

Bard’s data, unlike ChatGPT,
comes from the internet. Crafting
good prompts is a skill many
of us will be trying to improve.
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CEES 1
+ ©®

bard a 21:25

@ chat.openai.com/

Rokas - stock.adobe.com

Document summaries are one of
the Al tools lawyers will use — a
lot. There is a character limit for

a Bard prompt. When prompted
to summarize a 10,000-character
article, it would only accept about
3,000 characters. However, you can
obtain summaries of longer articles
posted online by using the prompt
“Summarize the article at [link to
document].” These are generally
quite accurate, but it is possible that
Al may add its own “thoughts.” At
least with document summaries,
you will have the document handy
for comparisons.

Bing Chat
The “new Bing™” is a chatbot
incorporated into the search
engine. You may be logged in to a
personal Microsoft account. The
chatbot is also available in the
Edge browser,® the Edge mobile

THE OKLAHOMA BAR JOURNAL

ChatGPT

O- Examples

*Explain quantum computing in simple

terms" —

browser” and the Windows 11
search bar.? The new Bing screen
prompts, “Ask me anything,”
allowing up to 1,000 characters.
You can run a regular web search
or toggle Chat. Bing Chat works
best with Microsoft Edge or the
Bing mobile app. It is available at
no additional cost to subscribers
to Microsoft 365 E3, E5, Business
Standard and Business Premium.
And in the future, it will be avail-
able as a stand-alone offering for
$5 per user per month.

Chat in Bing is developed on
code from their partner, OpenAlL
OpenAl powers ChatGPT. Bing,
owned by Microsoft, acknowl-
edges the same foibles as Google.
You can review their approach to
responsible AL’

Bing Chat has a few differ-
ent elements that contrast with
Bard. First, the user chooses a

conversational style: more creative,
more balanced or more precise. In
Chat, you can add 2,000 characters,
which is an increase from the reg-
ular Bing search. Instead of editing
your prompt, you can continue to
converse with Bing Chat by add-
ing qualifying questions until you
choose “New Topic.” The results
for each type of search (creative,
balanced or precise) are color coded
so that it is easy to distinguish
which mode is used.

Bing Chat also has a feature
distinct from Google’s Bard. In the
more creative mode, it will generate
images powered by DALL-E." It
has restrictions so that you cannot
misuse certain images, like celeb-
rities, public figures and organiza-
tions. For more information, see PC
Mag’s review of Bing Chat."
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DRAFTING TOOLS
Copy.ai

Copy.ai* is not for legal writing,
but it is a great tool for writing for
a general audience, whether it is
a blog post or website copy. There
is a free version that is limited to
writing 2,000 words per month.
The Pro version costs $36 per
month but licenses up to five users
and includes priority tech support.

Spellbook

Spellbook is an Al contract
drafting software trained on thou-
sands of business contracts, as well
as other data. I would encourage
you to watch the four-minute video
at www.spellbook.legal. In just a
few short years, many, or perhaps
most, contracts will be drafted
using contract drafting tools.
Spellbook’s website states it was
trained on billions of lines of legal
text. We saw this demonstrated at
ABA TECHSHOW. It was amazing
to watch as it proposed several
contract provisions and allowed
the lawyer to choose the one that
was preferred.

VIDEO TRANSCRIPTION
AND EDITING TOOLS
Descript

Descript allows you to record
a video or audio, and it will create
a transcript of the words in the
recording. One can then edit the
audio by editing the text, and
it will change the recording to
reflect your changes. It will also
automatically remove the “err” and
“umm” sounds we often utter
while recording.

Descript offers different plans
to suit different needs and bud-
gets. With the Free plan, you can
record, transcribe, edit and mix up
to one hour of content per month
with filler word removal. With
the Creator plan, you can access
more features — such as overdub,
screen record and publish — and

68 | SEPTEMBER 2023

transcribe up to 10 hours of con-
tent per month for $12 per month
or $144 per year. With the Pro
plan, you get advanced features,
such as multitrack editing and
advanced export options, and can
transcribe up to 30 hours of con-
tent per month for $24 per month
or $288 per year. If one desires
custom invoicing, more flexibility,
security or expedited support, you
can also opt for an Enterprise plan
by contacting the Descript team.
Julie Bays reviewed Descript for
the ABA Law Practice Magazine."

PRESEASON MVP PICKS
CoCounsel and Copilot

CoCounsel from Thomson
Reuters and Copilot from
Microsoft were covered in the first
installment of this series. We note
them here again just to say that we
believe these will be the tools most
likely to be adopted initially and
broadly by lawyers.

CoCounsel, the legal research
tool, was retailing for $500 per
user per month. Even at that price

point, we have heard many positive
comments from satisfied customers
as to how their legal research was
improved by using this tool.
Copilot from Microsoft is
coming soon and will use all your
data in Microsoft files (e.g.,, Word,
Excel, Outlook and PowerPoint).
That will provide some amazing
capabilities. Sharon Nelson and
Jim Calloway recently recorded a
Digital Edge podcast, “Microsoft’s
Copilot: New AI Tools for
Microsoft 365!”"* with Microsoft’s
Ben Schorr. The day after they
recorded their podcast, Microsoft
announced pricing for Copilot at
$30 per user per month on top of
your Microsoft 365 subscription.

PROMPTS

In the AI world, your questions
or queries are called prompts.
These are sets of instructions we
provide to Al chatbots to get them
to perform a task. Multiple queries
can sharpen the results, with each
building on previous prompts.

ARTIFICIAL INTELLIGENCE
IN LAW PRACTICE

On-Demand CLE Coming Soon!

Ever since ChatGPT made its debut in November 2022, the
world has been abuzz about artificial intelligence. In this on-
demand session, we will discuss and demonstrate some Al
built-in tools that you may already have, plus some that can be
useful right away. Putting aside the issues surrounding ethics,
IP, security and robot overlords, how can Al help you to get
things done faster? Join Catherine Sanders Reach, director
of the North Carolina Bar Association Center for Practice
Management, and Julie Bays, practice management advisor
for the OBA Management Assistance Program, as we explore
practical and tactical uses of Al in your practice.

The program will be available in late September. Visit
https://ok.webcredenza.com to access the session.
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On one level, prompts are very
simple. Just ask the Al a question.
But learning how to use prompts
effectively is something that
requires a great deal of research
and some trial and error. If you
are worried about the impact of Al
on your future, invest some time
in learning how to do prompts on
your preferred tool well.

According to the Prompt
Engineering Guide,"” elements of
a prompt may contain any of the
following elements:

B Instruction — A specific task
or instruction you want the
model to perform

® Context — External informa-
tion or additional context
that can steer the model to
better responses

B Input Data — The input or
question that we are inter-
ested to find a response for

B Output Indicator — The type
or format of the output

In addition, your attention is
directed to “Basics of Prompting,”*
also from the Prompt Engineering Guide
site. This resource is well written with
very basic language. For a deep dive
into prompt engineering, see the
primer from aman.ai” Dozens of sim-
ilar resources are available online.

INTELLECTUAL PROPERTY
ISSUES

It is worthwhile to note that
ChatGPT and other generative Al
tools present many intellectual
property issues. If you create some-
thing useful with Al, can it be copy-
righted? According to the courts
and the U.S. Copyright Office, the
answer is no. But you can modify
the Al-created content sufficiently to
claim it as your own and copyright
it. That sounds like there will be
many factual questions involved.

One entertaining Al activity is
to create images for entertainment.
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So you could upload pictures of
a relative, and it will generate
their portrait as if painted by
Picasso, Van Gogh or Rembrandt.
Harmless fun. That is, until a
well-known living American
artist shows up at the lawyer’s
office complaining of a huge drop
in sales since the release of these
Al tools and that six of the top

10 Google searches for her work
are now Al-generated images in
the style of her work. Authors
may feel it is inappropriate that
the online versions of their books
were used to train the Al There
have already been suits filed by
creators claiming the Al training
violates their rights.

A recent Digital Edge podcast,
“Generative Al and Copyright:
Collision is Inevitable,”® featured
Vedia Jones-Richardson, a princi-
pal with Olive & Olive PA, a North
Carolina-based intellectual property
law firm, where she leads the trade-
mark and copyright practice group.

CONCLUSION

ChatGPT and other LLM (large
language model) Als are easy
and fun to use. That is how they
became so popular so quickly.
Despite some lawyers’ well-reported
stumbles with initial uses of
ChatGPT, most lawyers will use
Al tools because they are powerful
and accomplish tasks in minutes
that would take a human hours or
days. Now we are at the “good time
to experiment” stage. It is time to
give some of these tools a try.

And if we haven't provided you
with enough reading material in
this column, let’s close by direct-
ing you to a post from author and
legal futurist Richard Susskind,
who is well known for his obser-
vations on the future of law prac-
tices and the legal system, “Al in
the law - six thoughts.”"

Authors’ Note: Thanks to Catherine
Reach, director of the Center for
Practice Management at the North
Carolina Bar Association, for her
contributions to this column.

Mr. Calloway is the OBA Management
Assistance Program director.
Need a quick answer to a

tech problem or help solving a
management dilemma? Contact
him at 405-416-7008, 800-522-8060
or jimc@okbar.org. It’s a free
member benefit.

Ms. Bays is the OBA practice
management advisor, aiding
attorneys in using technology and
other tools to efficiently manage
their offices.

ENDNOTES

1. https://bit.ly/47x6ayu.

2. https://bit.ly/3gxB4pW (this link will likely
only be active for a few months).

3. www.claude.ai.

4. https://myactivity.google.com.

5. www.microsoft.com/en-us/bing.

6. https://bit.ly/3KJBAIL.

7. https://bit.ly/3gzw04w.

8. https://bit.ly/3QFnprC.

9. https://bit.ly/3KGmiEc.

10. https://openai.com/dall-e-2.

11. https://bit.ly/3sc2GBv.

12. www.copy.ai.

13. https://bit.ly/3ytKVO0p.

14. https://bit.ly/3YzZW7EQ.

15. https:/bit.ly/3QIXIGv.

16. https://bit.ly/448XYBJ.

17. https://bit.ly/30OAnDhO.

18. https://bit.ly/3shl0Oce.

19. https:/bit.ly/470ufhd.
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BoARD oF GOVERNORS ACTIONS

Meeting Summary

The Oklahoma Bar Association Board
of Governors met June 22, 2023.

REPORT OF THE PRESIDENT
President Hermanson reported
he virtually attended meetings
for the Legislative Monitoring
Committee, the Oklahoma
District Attorneys Association
board, the Uninsured Vehicle
Enforcement Diversion Program
and the Membership Engagement
Committee. He participated in
discussions about the proposed
front entry/handicap access for
the Oklahoma Bar Center, worked
on the 2023 OBA Annual Meeting
with Executive Director Johnson
and reviewed documents from
OBA litigation. He attended the
Southeastern Oklahoma Summit
in Durant, the Sheep Creek Event
hosted by the Pontotoc County Bar
Association, the District Attorneys
Council Special Committee
meeting and the Sovereignty
Symposium dinner to honor
Baroness Emma Nicholson. He
also gave the welcome presentation
during the Sovereignty Symposium
Tribal Leaders and Faculty
Luncheon and presented service
awards to OBA members at the
Oklahoma County Bar Association
luncheon meeting. He presented a
program to the Oklahoma Supreme
Court, Court of Criminal Appeals
and Office of the Courts sum-
mer interns. Additionally, he had
discussions and reviewed reports
on the OBA Solo & Small Firm
Conference, as well as discussions
on the process for handling the
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forming of a new section deal-
ing with animal rights. He met
with the Board of Governors’
Lawyers Helping Lawyers liaison
and Executive Director Johnson
concerning the LHL Committee
and Foundation. He also met
with Executive Director Johnson,
Executive Director Emeritus
Williams and Clay Taylor on
possible legislation relating to the
Judicial Nominating Commission
for next year’s legislative session.
He planned for the August meet-
ings of the National Conference of
Bar Presidents and the Southern
Conference of Bar Presidents

to be held in Denver and the
October meeting of the Southern
Conference of Bar Presidents to
be held in West Virginia.

REPORT OF THE
VICE PRESIDENT

Vice President Williams reported
he attended the June meetings of the
Legislative Monitoring Committee,
the Membership Engagement
Committee and the Strategic
Planning Committee, which was
a virtual demonstration of the
Breezio community platform. He
also attended the Louisiana State
Bar Association Annual Meeting,
chaired the June meeting of the
Professionalism Committee and
planned and made arrangements
for an alcohol-free hospitality
suite at the Solo & Small Firm
Conference.

REPORT OF THE
PRESIDENT-ELECT
President-Elect Pringle reported
by email he worked on planning
for the 2024 Annual Meeting
with the Judicial Conference and
attended a board meeting for
the Oklahoma Attorneys Mutual
Insurance Co. He also attended
meetings for the Oklahoma
Bar Foundation Development
Committee and the Legislative
Monitoring Committee.

REPORT OF THE
EXECUTIVE DIRECTOR
Executive Director Johnson
reported she attended meetings
for the Membership Engagement
Committee, the Legislative
Monitoring Committee and the
Military Assistance Committee,
planning meetings for the Solo &
Small Firm Conference and
meetings for possible technol-
ogy update demonstrations. She
prepared and filed applications
to suspend/strike for MCLE and
dues and further researched and
prepared for the 2023 and 2024
Annual Meetings. She attended
multiple Federal Emergency
Management Agency meetings,
the Sheep Creek Event hosted
by the Pontotoc County Bar
Association and the Southeastern
Oklahoma Summit planned by
Governor Barbush. She met with
the outreach coordinator and
executive director of A Chance to
Change to discuss education and
service opportunities for LHL
and OBA members and discussed

THE OKLAHOMA BAR JOURNAL



with the Bar Center Facilities
Committee chairperson, the OBA
president and the president-elect
the next steps for front entry
updates, as well as a consultant
on possible project details. She
reviewed petitions and bylaws for
a proposed new section for ani-
mal law and met with the Board
of Governors’ Lawyers Helping
Lawyers liaison and President
Hermanson about the committee
and foundation. She attended the
Sovereignty Symposium and con-
cluded the Judicial Nominating
Commission District 1 election by
notifying candidates and prepar-
ing certifications and communica-
tions. Additionally, she met with
President Hermanson, Executive
Director Emeritus Williams and
Clay Taylor about possible leg-
islation related to the Judicial
Nominating Commission next
session. She attended the Solo &
Small Firm Conference, which
included attending the Young
Lawyers Division meeting and the
Board of Editors meeting as well
as presenting a CLE session.

REPORT OF THE IMMEDIATE
PAST PRESIDENT

Past President Hicks reported
by email he attended the
Southeastern Oklahoma Summit
in Durant, the State Bar of Texas
Annual Meeting and the Tulsa
County Bar Association Past
Presidents Luncheon.
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BOARD MEMBER REPORTS
Governor Ailles Bahm reported
she attended the Legislative
Monitoring Committee meeting and
is assisting in the planning of the
August Legislative Debrief. She also
met with Executive Director Johnson
and A Chance to Change’s executive
director and liaison to discuss exist-
ing services and possible additions.
She attended the Lawyers Helping
Lawyers Assistance Program
Committee meeting, the Oklahoma
County Bar Association Awards
Luncheon and the Bench and Bar
Committee meeting. Additionally,
she participated as a lawyer mem-
ber of a Professional Responsibility
Tribunal hearing. Governor
Barbush reported he organized,
moderated and attended the
Southeastern Oklahoma Summit,
as well as attended the Sovereignty
Symposium and the Solo & Small
Firm Conference. Governor Bracken
reported he attended meetings
for the Legislative Monitoring
Committee, the Military Assistance
Committee and the Veterans
Administration Sooner Stand Down
Committee. He chaired the Military
Assistance Committee meeting,
worked with the Family Law
Section on a joint CLE session with
the committees and met with OBA
staff about how to improve the OBA
Heroes Program. Governor Smith
reported the Diversity Committee
met and discussed the annual
Diversity Dinner and the planning
of a CLE session centered on voting
rights. Governor Thurman reported
by email he hosted the Sheep Creek

Event in Pontotoc County. Governor
Vanderburg reported he attended
the May and June meetings of the
Oklahoma Association of Municipal
Attorneys Board of Directors,
audited the Climate Change meet-
ing of the International Municipal
Lawyers Association and taught
a seminar on SB 462 and HB 2259
with the Oklahoma Municipal Court
Clerks Association. Governor White
reported he attended the Tulsa
County Bar Association board meet-
ing and gave the Professionalism
Moment. He also attended the Legal
Internship Committee Meeting as
the board liaison.

REPORT OF THE
GENERAL COUNSEL

General Counsel Hendryx
reported from May 1 to May 31,
the Office of the General Counsel
received 15 formal grievances and 66
informal grievances. These numbers
compare with 13 formal grievances
and 61 informal grievances, respec-
tively, for the same time period last
year. As of May 31, there were three
disciplinary cases, two reinstate-
ment cases, one resignation pending
disciplinary proceedings and one
petition for rehearing awaiting deci-
sions from the Oklahoma Supreme
Court. Between May 1 and May 31,
the Supreme Court issued four
orders of suspension and one order
holding case in abeyance. As
of May 31, 2023, there were 159
grievances pending investiga-
tion by the Office of the General
Counsel for future presentation
to the Professional Responsibility
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Governor Ailles Bahm reported the Lawyers

Helping Lawyers Assistance Program Committee

met with A Chance to Change, and she noted

OBA publications have been regularly sharing

and repurposing their mental health content.

Commission. In addition to the
pending investigations, there are
three grievances awaiting a private
reprimand and 15 grievances to
be filed as formal charges with
the Oklahoma Supreme Court.
Furthermore, upon the success-
ful completion of the Attorney
Diversion Program, participating
attorneys are to receive private repri-
mands involving 12 grievances and
letters of admonition involving

10 grievances. A written report of
PRC actions and OBA disciplinary
matters for the month was sub-
mitted to the board for its review.

BOARD LIAISON REPORTS
Governor Conner reported the
Awards Committee has extended
its deadline for awards nominations
until July 14 and encouraged his
fellow board members to submit
nominations. Governor Ailles
Bahm praised the Bench and Bar
Committee leadership for its excel-
lent recent meeting. She reported
the Lawyers Helping Lawyers
Assistance Program Committee
met with A Chance to Change,
and she noted OBA publications
have been regularly sharing and
repurposing their mental health
content. She said the committee
is seeking lawyer volunteers to
better address mental health issues
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in the legal profession, and more
help is needed. Governor Barbush
noted the committee presented on
mental health topics during the
Southeastern Oklahoma Summit.
Governor Barbush also said the
Cannabis Law Committee is meet-
ing regularly and is successfully
facilitating communication through
a widely used message board.
Governor Smith noted the Diversity
Committee met and finalized plans
for its annual Diversity Dinner
and Diversity Awards presenta-
tions. The keynote speaker will be
Professor Carla Pratt, who serves
as the Ada Lois Sipuel Fisher Chair
in Civil Rights, Race and Justice in
Law at the OU College of Law. The
committee is also planning a CLE
on voting rights. Governor Hilfiger
said that the Law Day Committee
recently wrapped up a success-
ful event and that the committee
chair would be presenting later
during the meeting. Vice President
Williams said the Legislative
Monitoring Committee and the
Professionalism Committee are
both meeting regularly. He said
the Membership Engagement
Committee, at its recent meeting,
received an analysis of Annual
Meeting membership survey
results. Governor Bracken reported
the Military Assistance Committee

met and focused on planning for
joint Family Law and MAC CLE.
The committee is also discussing
plans for the OBA Heroes Program,
which provides assistance to veter-
ans and military service members.

PETITION TO CREATE
ANIMAL LAW SECTION
AND PROPOSED BYLAWS

The board passed a motion
to approve the creation of a new
Animal Law Section.

CONSIDERATION OF
AMENDING OBA BYLAWS TO
ADD THE PAST PRESIDENT
AS AN OFFICER OF THE OBA
BOARD OF GOVERNORS

The board passed a motion
to advance a recommendation to
the House of Delegates to amend
the bylaws so that the immediate
past president serves as an officer
during their one-year term as such.

ANNUAL LAW DAY
COMMITTEE REPORT

Ed Wunch, committee chair,
reported that Law Day activities
were held across the state on May 1
and enjoyed a high degree of suc-
cess. Details were included along
with goals for Law Day 2024.

UPCOMING OBA AND
COUNTY BAR EVENTS
President Hermanson reviewed
upcoming bar-related events, includ-
ing the New Admittee Swearing-In,
September; the annual Women in
Law Conference, Sept. 22; and the
OBA Annual Meeting, Nov. 1-3,
Skirvin Hilton Hotel, Oklahoma City.

NEXT BOARD MEETING

The Board of Governors met in
July and August, and a summary
of those actions will be published
in the Oklahoma Bar Journal once
the minutes are approved. The
next board meeting will be held
Friday, Sept. 22, in Muskogee.
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BAR FouNDATION NEWS

Community Partners
for Justice Campaign

CCESS TO LEGAL SERVICES

can be life-changing, but
sadly, most of the legal issues
faced by low-income Oklahomans
go unresolved due to insufficient
resources to get legal help. Such
unmet legal needs are often the
reason Oklahoma families remain
in a perpetual cycle of poverty,
abuse and hardship. This is why
the OBF recently launched its
Community Partners for Justice
Campaign - to raise more funds
to better meet the legal needs of
those living in our state.

According to the 2022 Justice

Gap Study by the Legal Services
Corp., 20% of Oklahoma house-
hold incomes are less than 125%
of the federal poverty level. This
puts us at fourth in the U.S. for the

proportion of low-income residents.

This same report shows alarming
national estimates that more than
half of low-income households
have one or more legal issues.
Nonprofits work hard every day
to meet the demand, but unfortu-
nately, the number of people trying
to get help with legal issues over-
whelms the resources available.
“The legal needs in our state
are vast, and it will take every
Oklahoma lawyer to make an
impact on them,” said OBF
President Deanna Hartley-Kelso.
“Partnering with the OBF is one of
the best ways to do that and ensure
there is adequate funding to sup-
port our communities.”
Contributions to the Community
Partners Campaign will directly
support OBF Grantees providing
critical legal services across the

2023 COMMUNITY PARTNERS
FOR JUSTICE CAMPAIGN

Choose your level of impact:

$1,000/year — Community Partner

$2,500/year - Community Supporter
$5,000/year — Community Champion

$7,500/year — Community Pillar

$10,000+/year — Community Cornerstone

Give online at www.okbarfoundation.org/donate
Mail checks to: Oklahoma Bar Foundation, P.O. Box 53036,

Oklahoma City, OK 73152
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Oklahoma population
has a household income

of <125% of the federal
poverty level

low-income families
faced one or more
legal issues

low-income families
faced two or more
legal issues

low-income families

faced five or more
legal issues

state. These services include legal
representation for a wide-ranging
group of vulnerable populations,
including deprived children,
domestic violence victims, home-
less people, refugees, victims of
human trafficking and low-income
individuals in need of civil

legal aid.

All law firms, organizations
and businesses are invited to join
the 2023 Community Partners
Campaign. The deadline for dona-
tions is Sept. 30. Donor recognition
for this campaign starts at $1,000,
but all donations are accepted.

Contact OBF Development
Director Candice Pace for more
information and if you would like
to schedule a presentation for your
group. Email candicej@okbar.org
or call 405-416-7070.
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PARTNER WITH THE

OKLAHOMA BAR
FOUNDATION

Make access to justice a priority in your charitable giving!

Partners Advancing Justice More Ways to Support the OBF

9 Partners Advancing Justice O Cy Pres
Individual giving program — giving starts at

Leftover monies fram: class acton cases can be

510/month or 5100/year. designated to the OBF's Court Grant Fund
or General Fund
® Community Partners for Justice
Group annual giving program — giving storts e Memorials & Tributes
gt 1.OM0 Make a gift in honor of someone - OBF unll send a
handwrtten card to the henoree or their family,
@ Legacy Partners for Justice
Leave a legacy by making o planned gift to the OBF o Unclaimed Trust Funds
Joining as a Legacy Partner is one of the most

Contoct the OBF office if yvou have unclaimed trust funds in
your IOLTA Account (405-416-7070 o

foundatanLokbar.org)

powerful actrons you can take to ensure justice is
possible for all

Give Now! > OKLAHOMA

! !”! ! BAR FOUNDATION
Law. Education. Justice.

Partner with us to advance justice.

Give Online: www.ekbarfoundation.org/donate

. .
City:
emadt ____ Phone Mumber
© 1am making my Partners (Fellows) payment.
() 1am making a Memorial or Tribute Gift in honor of

) Donation Amount: $

Payment Type: () check () CreditorDebic () EFT

() amex () Discover () MosterCord () wisa () Checking Accoune () Sovings Aecount

sasmeonCard; 0000000000000 Mame on Account
Card Number: Routing Mumber:
Exp.Owtec________ Security Code: Account Number Bank

Mail Card to OBF at:
Signature; PO, Bax 53036, Oklahoma City, OK 73152




YoUNG LAWYERS DI1VISION

The YLD’s Call to Service
Goes to Those Who Answer
Heroic Calls

By Caroline Shaffer Siex

EROES OFTEN APPEAR

in tales of bravery, hope and
adventure. They have been popu-
lar since ancient Greece. However,
we forget that some of these tales
have a dark part: As our heroes
rise to help us, they, unfortunately,
might fall.

When the unexpected happens,
the heroes who served us leave
behind their legacy. Likewise,
they leave behind loved ones. In
a small effort to honor their work,
the Oklahoma Bar Association
has maintained a Wills for Heroes
program. The program helps those
who serve their communities by

Ten attorneys volunteered to help
Oklahoma first responders, emergency
personnel and veterans during the Wills
for Heroes event on July 29 at the
Shangri-La Resort in Afton.
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offering no-cost legal assistance

in the areas of wills and estate
planning. The Wills for Heroes
program serves first responders,
emergency personnel and veterans.

The program is offered by vol-
unteer attorneys who provide their
time to assist the community. It
has, for a number of years, been
the responsibility of the OBA
Young Lawyers Division to spon-
sor these events. During that time,
the program has changed loca-
tions to increase participation
and awareness.

The YLD hosted a Wills for
Heroes event in northeastern
Oklahoma at the Shangri-La Resort
on July 29. The event allowed for
multiple wills to be created for
“heroes.” Most of the YLD board
was present, with one board mem-
ber being based in the area.

This is the second event in the
past few years that the YLD has
participated in in the northeastern
Oklahoma area. In 2019, the YLD
partnered with Lee | Coats Law
PLC to host an event in Vinita,
which was also successful in provid-
ing a number of heroes with wills.
In 2018, the YLD hosted an event in
Broken Arrow around the time of
the Solo & Small Firm Conference.
This event launched the success that
followed in helping the heroes.

YLD members provide free legal
services to a client during the Wills
for Heroes event.

The YLD continues to work
on expanding this program and
hopes that future partnerships
with law firms or other vendors
will help in creating a larger event
next year. I know so many board
members are dedicated to offering
their services on the YLD board,
and my successor, Laura Talbert,
will continue leading everyone to
offer a little bit back to heroes.

If you would like to sponsor or
host future Wills for Heroes events,
contact the current chair at
cshaffer@gablawyers.com and/or the
chair-elect at Irtalbert@gmail.com.

Ms. Shaffer Siex practices in
Tulsa and serves as the YLD
chair. She may be contacted at
cshaffer@gablawyers.com.
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ForR YOUR INFORMATION

OU LEGAL PROGRAM UNDERGOES NAME CHANGE IMPORTANT UPCOMING DATES
In 2020, the American Bar The Oklahoma Bar Center will
Association exchanged the be closed Monday, Sept. 4, in obser-
term “legal assistan%” for COLLEGE OF LAW vance of Labor gay. F{emember to
“paralegal” in its definition ke URUVERSTIN of CELAFEOMA register and join us for the OBA
of “a person qualified by Annual Meeting to be held at
education, training or work the Skirvin Hilton in downtown
experience who is employed or retained by a lawyer, law office, corpora- Oklahoma City Nov. 1-3.
tion, governmental agency or other entity and who performs specifically
delegated substantive legal work for which a lawyer is responsible.” After

receiving feedback from students, graduates and administrators, the OU LHL DISCUSSION GROUPS
Law Center has followed suit, changing the name of the Department of HOSTS OCTOBER MEETINGS
Legal Assistant Education to Paralegal Studies. The new Lawyers Helping
Katheleen Guzman, dean of the OU College of Law, explained, “This Lawyers women’s discussion group
change lets employers know that our program’s graduates are educated in will meet on the fourth Thursday
substantive areas of law and are prepared to complete substantive legal of every month from 6-7:30 p.m. in
work under the supervision of a licensed lawyer.” Oklahoma City at the Oil Center,
OU’s paralegal program stresses understanding and reasoning rather 2601 NW Expressway. Discussion
than rote learning of facts. Students are taught to perform tasks that groups will also meet Oct. 5 in
have traditionally been handled by lawyers: They may interview clients, Oklahoma City at the office of
research legal issues, prepare documents and assist in litigation, allowing Tom Cummings, 701 NW 13th St,
the supervising lawyer to provide quality representation at a lower cost to and Oct. 12 in Tulsa at the office of
the client. Paralegals cannot give legal advice, accept cases, represent clients Scott Goode, 1437 S. Boulder Ave.,
in court or perform any legal service without the supervision of a licensed Ste. 1200. Each meeting is facili-
lawyer. To learn more about the program, visit https://bit.ly/3QKXMWu. tated by committee members and

a licensed mental health profes-
sional. The small group discussions

NEW OBA SECTION SEEKS LEADERSHIP are intended to give group leaders
The Animal Law Section has been created to promote and assist OBA and participants the opportunity to
members with studying and understanding the laws, regulations and court ask questions, provide support and
decisions dealing with the legal issues involving animals. It is also intended share information with fellow bar
to provide a forum for members to consider, educate and discuss the legal members to improve their lives —
issues involved in humanity’s professionally and personally.
relationship and coexistence Visit www.okbar.org/lhl for
with animals. Annual dues are more information.

$20, and any OBA member in
good standing is eligible to join.

Register at ams.okbar.org. Section CONNECT WITH THE OBA
leadership is forming now! Contact THROUGH SOCIAL MEDIA
Enid attorney Gary Maxey at Are you following the OBA on
60maxey@gmail.com social media? Keep up to date on
or 918-323-5160 for future CLEs, upcoming events
more information. and the latest information about

the Oklahoma legal community.
Connect with us on LinkedIn,
Facebook and Instagram.

inf { 1C}
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BENCH & BAR BRIEFS

ON THE MOVE

Andrew G. Wakeman has joined
the Tulsa law firm of Atkinson,
Brittingham, Gladd, Fiasco &
Edmonds as a partner. He received
his J.D. from the TU College of
Law with highest honors in 2006.
During school, he worked as an
editor of the Tulsa Law Review
and was awarded the Order of
the Curule Chair. As a litigator,
Mr. Wakeman has defended cases
involving automobile negligence,
insurance breach of contract,
insurance bad faith and medical
malpractice. He has also taken
numerous cases to trial as both
first and second chair counsel. He
is a member of the American Bar
Association and the Tulsa County
Bar Association and is admitted to
practice in the U.S. District Courts
for the Northern, Eastern and
Western districts of Oklahoma.

Scott Delaney has joined the Dallas
office of Winston & Strawn as a
partner. He is in the Transactions
Department’s Private Equity
Transactions Practice and is focus-
ing involvement with the firm’s
Energy & Infrastructure Industry
Group. He practices in the areas of
corporate transactions for compa-
nies, as well as private equity spon-
sors and their portfolio companies,
with an emphasis on the energy
sector. Mr. Delaney also assists in
advising clients on general corpo-
rate matters, including operating
and commercial contract matters.

Timothy F. Campbell has joined
the Oklahoma City office of Hall
Booth Smith as an associate attor-
ney. He practices in the areas of
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health care, medical malpractice,
premises liability, general liabil-
ity, professional liability and bad
faith defense matters. Previously,
he has gained experience in civil
litigation at several Oklahoma City
defense firms and has conducted
numerous bench and jury trials,
both solo and as second chair.
Mr. Campbell received his J.D.
from the OCU School of Law.

Jordan L. Miller has been named
partner at the Oklahoma City law
firm of Collins, Zorn & Wagner. He
has been with the firm since 2012
when he first moved to Oklahoma.
Mr. Miller is involved in the firm’s
defense of municipalities and
counties in civil rights, tort claims
and employment matters, as well
as maintaining an appellate prac-
tice. He received his J.D. from the
University of Washington School
of Law, where he was a member
of the Order of the Coif.

Sean Harrington has joined the
Donald E. Pray Library at the OU
College of Law as the director of
technology innovation. He previ-
ously served as the law and tech-
nology librarian for the Arizona
State University Sandra Day
O’Connor College of Law, where
he focused his attention on new
technologies in legal research and
taught a course for J.D. students.

Allison J. Wilson, Lucas R.
Stephens and Thomas A. Swafford
have established Wilson Stephens
Swafford Law in Stillwater. The
firm, which will primarily serve
Payne, Noble, Pawnee, Logan, Kay

and Lincoln counties, will provide
services in the area of family law,
including divorce, child custody,
guardianship and adoption.

Mr. Swafford will also provide
services in the area of criminal
defense, including expungements of
criminal records. Mrs. Wilson and
Mr. Stephens previously worked
together as Wilson Law Group.

John Sullivan and Brian Tully
will launch GableGotwals’ new
office in Houston as the firm
expands to Texas. The office is
located in Houston’s Central
Business District at 1100 Louisiana
St., Ste. 5000.

Hunter M. Siex has joined the law
firm of McBride & McBride as an
attorney. He will practice in all
aspects of services provided by the
firm, with a focus on civil and per-
sonal injury litigation. Mr. Siex has
experience in personal injury, med-
ical and dental malpractice defense,
insurance defense and subrogation
and civil rights litigation.

Judge Rafe Hall has been appointed
district judge for the 3rd Judicial
District, which includes Greer,
Harmon, Jackson, Kiowa and
Tillman counties. He has served
as the associate district judge

for Jackson County since being
appointed by Gov. Kevin Stitt in
January. Prior to that appointment,
Judge Hall served as a special
judge for Jackson County, a private
practice attorney and an assistant
district attorney for Oklahoma
County. He received his J.D. from
the OCU School of Law.
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Melissa Handke was appointed
by Gov. Stitt to serve as district
attorney for the 20th Judicial
District. The district includes
Carter, Johnston, Love, Marshall
and Murray counties. Prior to her
appointment, Ms. Handke served
as the first assistant district attor-
ney for the 20th Judicial District
since 2021 and as assistant district
attorney since 2015. In these roles,
she prosecuted one-third of all
criminal cases for the district and
oversaw judicial district and Child
Support Office personnel. She
has worked for firms covering all
areas of the law.

AT THE PODIUM _

David H. Herrold spoke at the
In-House Counsel 101 session of
the Advanced In-House Counsel
Course in San Antonio. This
seminar is hosted annually by the
State Bar of Texas. Mr. Herrold
spoke about the nuances of the
attorney-client privilege as it exists
between in-house lawyers and
their corporate employer clients.

HOW TO PLACE AN
ANNOUNCEMENT:

The Oklahoma Bar Journal welcomes
short articles or news items about OBA
members and upcoming meetings. If
you are an OBA member and you've
moved, become a partner, hired an
associate, taken on a partner, received
a promotion or an award or given
a talk or speech with statewide or
national stature, we'd like to hear from
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KUDOS

John J. Foley received the 2023
James Waite Mahoney Award pre-
sented by the State Bar of Arizona
Juvenile Law Section. The award
is presented annually to a per-
son who provided distinguished
meritorious service to the Juvenile
Law Section. Mr. Foley is the for-
mer head of the Juvenile Division
of the Oklahoma County District
Attorney’s Office and was the first
general counsel of the Office of
Juvenile Affairs. He currently lives
and practices in Phoenix.

Nick Atwood has joined The
Counselors of Real Estate. The
international organization is com-
prised of professionals who pro-
vide expert advice and guidance
on complex real estate matters.
Mr. Atwood, a partner at the law
firm of Ritchie Rock & Atwood,
practices in the areas of property
law, eminent domain law, general
civil litigation, business law, bank-
ing law, municipal law, family law
and tribal law.

you. Sections, committees and county
bar associations are encouraged to
submit short stories about upcoming or
recent activities. Honors bestowed by
other publications (e.g., Super Lawyers,
Best Lawyers, etc.) will not be accepted
as announcements. (Oklahoma-based
publications are the exception.)
Information selected for publication
is printed at no cost, subject to editing
and printed as space permits.

Irving L. Faught, a 58-year OBA
member, has published Oklahoma
Business and Commercial Law
through Matthew Bender. He is
the author of Oklahoma Business
Organizations: Formation and
Representation (Lexis/Matthew
Bender, 1990 - supplemented
annually through 2010), a practice
manual for lawyers concerning
material specific to Oklahoma
corporate, partnership, limited
liability companies and securities
law. Mr. Faught is an adjunct pro-
fessor of law at the OCU School
of Law. Moira C.G. Watson, of the
Oklahoma City office of Hall Estill,
co-authored the “Commercial
Law” chapter. The publication

is available for purchase at
https://bit.ly/440RgYm.

Submit news items to:

Hailey Boyd
Communications Dept.
Oklahoma Bar Association
405-416-7018
barbriefs@okbar.org

Articles for the November issue must be
received by Oct. 1.
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IN MEMORIAM

aul Willson Austin of Norman

died Jan. 16. He was born June 25,
1960, in Topeka, Kansas. Mr. Austin
studied law at the University of
Oxford and received his J.D. from
the OCU School of Law in 1985. He
practiced with the law firm of Israel
& Israel and with Legal Aid Services
of Oklahoma in Lawton, where he
later served as managing attorney in
the Norman office. He then practiced
in the private sector as a tireless
advocate for children and families.
Mr. Austin donated his time as a
guardian ad litem and volunteered as
a moot court and skills competition
judge, passing his knowledge on to
future lawyers. He also provided
his auctioneering services to the
Organization for the Advancement
of Women in the Law and served as
president of the Cleveland County
Bar Association, past president of the
Sooner Theatre board and com-
missioner on the Norman Housing
Authority board. Memorial contri-
butions may be made to any of
Mr. Austin’s favorite organizations
or to one that is dear to your heart.

arlton Wayne Dimery of

Norman died July 8. He was
born March 29, 1972, in Norman.
Mr. Dimery received his ].D. from

the OU College of Law in 2001.
He began his legal career at the
Dimery Law Offices in Norman,
working alongside his father who
had been practicing for more
than 60 years. He was involved in
community organizations such as
Leadership Norman and previ-
ously served as vice president of
the Jazz in June Board of Directors.

oger Duncan Graham of Fort

Worth, Texas, died June 27. He
was born Aug. 22, 1951, in Rotan,
Texas. He received his J.D., magna
cum laude, from the Texas Tech
University School of Law in 1981.
Mr. Graham and his wife practiced
law in Oklahoma City offices for
20 years before moving to Southlake,
Texas. He was dedicated to the
oil and gas industry and the law,
practicing until his death.

onna Dee McLain of Sand
Springs died Oct. 14, 2022.
She was born Oct. 2, 1953.
Ms. McLain received her J.D.
from the OU College of Law in
1987. After college, she worked in
Los Angeles as an accountant for
several different companies before
returning to Oklahoma and prac-
ticing law. Ms. McLain also worked

at the Oklahoma Corporation
Commission before returning to
Sand Springs, where she set up a
CPA law firm. She was co-chair of
the first Sand Springs Community
Thanksgiving Dinner and a mem-
ber of the Sand Springs First United
Methodist Church and the Sand
Springs Rotary Club, in which she
served as president and fellow.

ark William Osby of Yukon

died July 23. He was born
Nov. 29, 1968, in Fort Worth, Texas.
Mr. Osby received his J.D. from the
OCU School of Law in 1994. He
was a member of St. Luke’s United
Methodist Church and served
as master councilor and eventu-
ally state master councilor at the
Will Rogers Chapter of DeMolay
International. Mr. Osby was a
director of the YLD board begin-
ning in 1998 and the YLD chair in
2004. Additionally, he was involved
in Mock Trial, including serving
as the chair of the OBA YLD Mock
Trial Committee and volunteering
as a mentor and judge for several
years. In 2000, he served as the
president of the Canadian County
Bar Association, and he was
awarded the OBA Outstanding
Young Lawyer Award in 2005.

The obituary published in the August Oklahoma Bar Journal for Federal Administrative

Law Judge Angelita Aunko Hamilton incorrectly stated that she had passed away. This
information is not correct. Ms. Hamilton is alive and doing well. The Oklahoma Bar
Journal and the Oklahoma Bar Association deeply regret this serious error and express our
apologies to her and her family and friends.
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2023 ISSUES

OCTOBER
Access to Justice
Editor: Evan Taylor
tayl1256@gmail.com

NOVEMBER

Agricultural Law
Editor: David Youngblood
david@youngbloodatoka.com

DECEMBER

Family Law

Editor: Sheila Southard
SheilaSouthard@bbsmlaw.com

2024 ISSUES

JANUARY

Litigation & Trial Practice
Editor: Roy Tucker
roy.tucker@oscn.net

FEBRUARY
Bankruptcy

Editor: Melanie Wilson Rughani
melanie.rughani@
crowedunlevy.com

MARCH

Estate Planning
Editor: Evan Taylor
tayl1256@gmail.com

APRIL

Indian Law

Editor: Sheila Southard
SheilaSouthard@bbsmlaw.com

MAY

Natural Resources Law
Editor: Jason Hartwig
jason@basslaw.net

AUGUST

Real Property

Editor: David Youngblood
david@youngbloodatoka.com

SEPTEMBER
Women in Law

Editor: Jana Knott
jana@basslaw.net

OCTOBER

Aviation Law

Editor: Melanie Wilson Rughani
melanie.rughani@
crowedunlevy.com

NOVEMBER
Military & Veterans
Editor: Roy Tucker
roy.tucker@oscn.net

DECEMBER

Ethics & Professional
Responsibility

Editor: Melissa Del.acerda
melissde@aol.com

If you would like to write an article on
these topics, contact the editor.

THE OKLAHOMA BAR JOURNAL

3000 INSURANCE GROUP

Health - Life - Disability -
Business Insurance -
Home - Auto

CONTACTUSTO
DISCUSS ANY OF
YOUR INSURANCE
NEEDS!

WWW.30001G.COM
405.521.1600

3000 NW 149TH ST,
OKLAHOMA CITY, OK 73134
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CLASSIFIED ADS

SERVICES

SERVICES

Briefs & More — Of Counsel Legal Resources —
Since 1992 — Exclusive research and writing. Highest
Quality. State, Federal, Appellate, and Trial. Admitted
and practiced United States Supreme Court. Dozens
of published opinions. Numerous reversals on
certiorari. MaryGaye LeBoeuf, 405-820-3011,
marygayelaw@cox.net.

HANDWRITING IDENTIFICATION
POLYGRAPH EXAMINATIONS

Board Certified State & Federal Courts
Diplomate - ABFE Former OSBI Agent
Fellow - ACFEI FBI National Academy

Arthur Linville 405-736-1925

DENTAL EXPERT
WITNESS/CONSULTANT

Since 2005
(405) 823-6434
Jim E. Cox, D.D.S.
Practicing dentistry for 35 years
4400 Brookfield Dr., Norman, OK 73072
JimCoxDental.com
jcoxdds@pldi.net

PERFECT LEGAL PLEADINGS works on Microsoft Word
and contains automated Oklahoma pleadings and forms
for divorce, paternity, probate, guardianship, adoption, real
property, civil procedure, criminal procedure, and personal
injury. We also provide access to thousands of other state
and federal pleadings and forms. PerfectlegalPleadings.org.

CONSULTING ARBORIST, TREE EXPERT
WITNESS, BILL LONG. 25 years” experience. Tree
damage/removals, boundary crossing. Statewide
and regional. Billlongarborist.com. 405-996-0411.
https://billlong-arborist.com.
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FORENSIC DOCUMENT EXAMINER
JAN SEAMAN KELLY

Phone: 702-682-0529

Email: forensicdynamicsllc@gmail.com

Website: www.forensicdynamics.org

¢ Thirty-Five Years Experience

¢ Completed two-year training program with U.S.
Postal Service in San Bruno, CA

e (Certification: American Board of Forensic
Document Examiners (ABFDE)

e  First forensic document examiner at the Oklahoma
County District Attorney Office

e Published books and numerous articles on
various facets of forensic document examination
Experience in Civil and Criminal Examinations-
Wills, Deeds, Contracts, Medical or Business
Records

o Testified in Federal, State and Administrative
Courts

¢ Fully-equipped forensic laboratory including a
VSC-6000 and an ESDA

¢ Examination of Handwriting, Hand Printing,
Signatures, Stamp and Seal Impressions

* Restoration of Obliterated Writing, Alterations,
Charred Documents

¢ Reconstruction of Shredded Documents

* Recovery and Examination of Indented Writing

CONSTRUCTION EXPERT FOR CASE ASSESSMENT
AND EXPERT TESTIMONY. 34 years’ experience in com-
mercial construction. Accredited by NASCLA. Boe Holland,
405.896.6871, boe@hollandconstructiongroup.com.

REALTY WERKS, INC.
APPRAISAL & CONSULTING SINCE 1987
Tax Appeal ® IRS Settlement ® Divorce ¢ Estate
Probate ® Trust ® Bankruptcy e Civil Litigation
Diminution of Value ® Retrospective Value
Carl S. Schneider carl@911propertyreport.com
office 918 615-9961 cell 918-607-6694
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SERVICES

PROBATE & HEIR SEARCH SERVICES - Paralegal
and Professional Genealogist with 30 years' experi-
ence in research offering probate and heirship
research services. Please contact Michelle C. Bates at
Michelle@Mygenealogyroots.com or (918) 637-5087 to
discuss your case and get your research started!

KRAETTLI Q. EPPERSON
REAL ESTATE & OIL/GAS TITLE ISSUES
— BRIEFS and EXPERT SERVICES -

PHONE: 405-306-5802
EMALIL: kqelaw@aol.com
WEBSITE: www.EppersonLaw.com

Experience (Sample Successful Appeals):

¢ Forty-Four Years Legal Experience

* 2020 - Amicus Brief: Washing Out ORRI
(Arnold v. Cabot Oil, 2021 OK 4)

¢ 2019 — Appellant Counsel: Inadequate Legal
Description (Riverbend Lands, LLC v. State of
Oklahoma, ex rel, Oklahoma Turnpike Authority,
2019 OK CIV APP 31)

e 2017 — Amicus Brief: Enforcement of Ancient
Probate (Bebout v. Ewell, 2017 OK 22)

Reputation (Articles Cited By Courts):

* RCB Bank v. Stitt, 2022 OK CIV APP 3, 138:
Race/Notice Interpretation

* [n the Matter of the Estate of Hyer, 2020 OK CIV
APP 31, FN 6: Marital Homestead Conveyance
Signatures

* Logan County Conversation District v. Pleasant
Ouak Homeowners Association, 2016 OK 65, 14:
Easement Definition

Knowledge (Research and Teaching):

* Wrote Textbook and Taught “Oklahoma Land
Titles” for Over Thirty Years at OCU Law School

e (Oklahoma Title Examination Standards
Committee Chair for Over Thirty Years

e Editor and Contributor to West’s Oklahoma
Real Estate Forms Book for Over Twenty Years

¢ Numerous Articles and Presentations on Real
Property Title Issues (See Website)

¢ Taught Oklahoma Bar Review: Real Property
for Several Years

THE OKLAHOMA BAR JOURNAL

OFFICE SPACE

OFFICE SPACE FOR RENT IN OKLAHOMA CITY
one block north of federal courthouse. Includes confer-
ence room, internet, receptionist and parking. For more
information, please call 405-239-2726.

BRING YOUR DOG TO WORK! Single Executive office
with large east facing windows, in office suite with 2
experienced attorneys. Dog friendly office. Rent includes
access to fenced yard, common kitchen, copy room and
conference room. Includes optional receptionist avail-
ability. Location is on North May Ave. Close to Kilpatrick
Turnpike for easy access to Oklahoma, Canadian,
and Logan County Courthouses. Just a mile from the
Memorial Blvd Restaurant and shopping areas. Referrals
are possible. Send replies to Box MA, Oklahoma Bar
Association, PO. Box 53036, Oklahoma City, OK 73152.

Modern Offices for Rent — Ada, OK
Steps from the Courthouse!
Utilities, Wi-Fi, Conference Room,
Break Room, & Patio Included in Full Lease.
Day Rentals Available $30/day
www.l11suites.com

FOR SALE

Sentencing in Oklahoma, Eighth Edition (2023)
by Bryan Lester Dupler
The Practical Guide for Judges and Attorneys
$40.00, incl. tax and shipping
Newly revised, completely updated 5 year Edition
Free annual updates; firm and agency discounts
Email orders to: oksentencinglaw@gmail.com
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POSITIONS AVAILABLE

Assistant City Attorney — City of Lawton
Salary: $70,720.00 - $118,310.40 Annually
Dependent Upon Qualifications and Experience

Make a difference with a rewarding legal career in
public service! This full-time position will defend and
prosecute high-profile complex civil lawsuits; draft
legal documents; advise City officials as to legal rights,
obligations, practices and other phases of applicable
local, state and federal law; draft resolutions,
ordinances and contracts and prepare legal opinions.

Applicants for the position must have graduated
from an accredited law school, be a member in good
standing in the Oklahoma Bar Association and be
admitted to or eligible for immediate admission to
practice in the U.S. District Court for the Western
District of Oklahoma and the Tenth Circuit Court of
Appeals. Applicants must possess a valid Oklahoma
driver’s license. Interested applicants should apply
and submit a resume, law school transcript, and two
(2) samples of legal writing filed in legal proceedings.
See job announcement at https://bit.ly/3TYTPVFE.
Open until filled. EOE.

JUDGE ADVOCATE GENERALS (JAG) CORPS for
Oklahoma Army National Guard is seeking qualified
licensed attorneys to commission as part-time judge advo-
cates. Selected candidates will complete a six-week course
at Fort Benning, Georgia, followed by a 10 ¥%.-week military
law course at the Judge Advocate General’s Legal Center
on the University of Virginia campus in Charlottesville,
Virginia. Judge advocates in the Oklahoma National
Guard will ordinarily drill one weekend a month and
complete a two-week annual training each year. Benefits
include low-cost health, dental and life insurance, PX and
commissary privileges, 401(k) type savings plan, free CLE
and more! For additional information, contact CPT Jordan
Bennett at jordan.rbennett. mil@army.mil.

THE OKLAHOMA ETHICS COMMISSION SEEKS
APPLICANTS FOR AN EXECUTIVE DIRECTOR.
More information on the Commission and the Director
expectations may be found in the posting about the
position at www.ethics.ok.gov. Applicants must submit
a cover letter, resume, and three references (one may
be personal reference) to the Commission by 4:30 p.m.
September 15, 2023.
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POSITIONS AVAILABLE

ASSOCIATE ATTORNEY 0-5 YEARS EXPERIENCE.
Cunningham & Mears seeks full-time associate. Founded
in 1996, our firm focuses on plaintiff’s personal injury
cases. The associate position will bear primary responsibil-
ity for all stages of case development, from initial consulta-
tion to conclusion. Litigation experience preferred but not
necessary. Writing sample required. Good communication
skills required. Work is performed “in-office” collabora-
tively with support staff and attorneys, so good teamwork
skills are required. Familiarity with medical terminology
helpful. Salary is commensurate with experience; benefits
include health insurance, 401(k) participation and PTO.
Please provide your resume, references, writing sample
and a cover letter including salary requirements to Ryan
Cunningham at ryan@cminjurylaw.com and Marcus
Mears at marcus@cminjurylaw.com.

LEGAL AID SERVICES OF OKLAHOMA, INC
(LASO) is urgently seeking PARALEGALS and
ATTORNEYS in the OKC and Tulsa areas. You'll be
a great fit if you're passionate about ensuring access
to justice for all Oklahomans. LASO offers you
exceptional benefits that include employer-paid health
and dental insurance, an employer-funded pension,
generous paid leave, and training, just to name a few.
But the very best benefit we can offer you is the chance
to make a difference by joining our mission.

REQUIRED SKILLS: e Provide high-quality legal
assistance to eligible clients on matters pertaining
to their situations and civil matters. ® Strong
interpersonal skills: able to work well with a wide
range of people. ® Legal research skills. ® Ability to
prepare for and present evidence at trial. ® Strong
organizational and time management skills. ® Able
and willing to continue professional development.
¢ Proficiency in PC applications.

REQUIRED EXPERIENCE: Knowledge of and
expertise of the law and legal system regarding civil
legal issues.

If you are interested in a rewarding career working to
provide equal access to justice for all, you are encouraged
to apply. Please contact or send your resume to Michael
Figgins at Michael Figgins@LAOK org.
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POSITIONS AVAILABLE

ATTORNEY POSITION

The Office of Legal Counsel for the OSU/A&M Board
of Regents has an opening for a staff attorney position
in its Tulsa office. The position will be primarily
dedicated to the OSU Center for Health Sciences system
and will focus on regulatory compliance, contracts
and healthcare law issues impacting a research center
and Osteopathic Medical School. Prior experience
in healthcare law is preferable but not required. The
precise duties assighed may vary from the above, based
upon the experience and aptitude of the successful
applicant. The position requires a Bachelor’s degree
and ].D./LL.B. degree from an accredited law school
and membership in good standing in the Oklahoma
Bar Association. The position also requires superior
oral and written communication skills, an ability to
identify and resolve complicated, sensitive problems
creatively and with professional discretion, and
an ability to interact and function effectively in an
academic community.

To receive full consideration, resumes should be submitted
via email by Sept. 30, 2023, to cindy.pearson@okstate.edu.

For accommodation requests and assistance visit the OSU
System Campus Human Resources Contacts. The OSU
System includes campuses located in Oklahoma City,
Okmulgee, Stillwater and Tulsa, Oklahoma.

Oklahoma State University, as an equal opportunity
employer, complies with all applicable federal and state
laws regarding non-discrimination and affirmative action.
Oklahoma State University is committed to a policy
of equal opportunity for all individuals and does not
discriminate based on race, religion, age, sex, color, national
origin, marital status, sexual orientation, gender identity/
expression, disability, or veteran status with regard to
employment, educational programs and activities, and/
or admissions. For more information, visit eeo.okstate.edu.

SMALL AV RATED NORTH OKC/EDMOND FIRM
looking to add two associates with an eye to expand-
ing scope of practice. Send resume and compensation
requirements to Jon Hester, 16311 Sonoma Park Drive,
Edmond, OK 73013 or jhester@hesterlaw.net.
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POSITIONS AVAILABLE

FULL-TIME ASSOCIATE ATTORNEY. A long-established
AV-rated Oklahoma litigation firm is accepting Associate
Attorney candidates for its Tulsa office. With over 90 years
of legal integrity and a competitive compensation pack-
age, this is an exceptional place to grow in your career and
build professional relationships. Email your letter of inter-
est, resume, qualifications, and experience in confidence
to Kerry Lewis, klewis@rhodesokla.com.

MOYERS MARTIN LLP IS SEEKING AN ASSOCIATE
ATTORNEY for its Tulsa office location to assist in civil
litigation. This position includes competitive salary,
excellent benefits and performance based compensa-
tion. Preferred candidates should have 2 to 5 years of
litigation experience that reflects skill in legal research,
drafting, discovery, oral argument and trial advocacy.
Candidates should submit a recent writing sample and
CV to tmk@moyersmartin.com.

THE U.S. ATTORNEY'S OFFICE FOR THE EASTERN
DISTRICT OF OKLAHOMA in Muskogee, OK is seeking
applicants for one or more Assistant U.S. Attorney posi-
tions for our Criminal Division. AUSAs in the Criminal
Division have the unique opportunity to represent the
United States of America by directing the investigation
and prosecution of federal offenses occurring within
the Eastern District, including Indian Country. Salary
is based on the number of years of professional attorney
experience. Applicants must possess a ]J.D. degree, be
an active member of the bar in good standing (any U.S.
jurisdiction) and have at least one (1) year post-].D. legal
or other relevant experience. Prior violent crime prose-
cution and jury trial experience is preferred. AUSAs may
live within 25 miles of the district, which includes much
of the Tulsa metropolitan area. See vacancy announce-
ment 23-12029252-AUSA at www.usajobs.gov (Exec
Office for US Attorneys). Applications must be submit-
ted online. See How to Apply section of announcement
for specific information. Questions may be directed
to Jessica Alexander, Human Resources Specialist, via
email at Jessica.Alexander@usdoj.gov. This is an open,
continuous announcement that will close no later than
December 26, 2023. Applications will be reviewed on a
rolling basis, with the first review no earlier than 5 days
after the date of this announcement. Additional reviews
of applications will be conducted periodically, after the
initial review, until all positions are filled.
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POSITIONS AVAILABLE

ESTABLISHED PREMIER SMALL TOWN LAW FIRM
is seeking a full or part-time Attorney or Legal Intern.
Candidates should be a licensed attorney or enrolled in
law school, and interested in criminal defense, family
law and Native American venues. Interested candi-
dates will have an opportunity to participate in ongoing
defense cases and trials in diverse venues. Compensation
will depend on experience and/or level of education.
Interested candidates should contact Bennett & Gallon
PLLC, 918-540-1818.

THE CITY OF ENID, OKLAHOMA (Pop. 50,000) invites
applications for the position of Assistant City Attorney.
The Assistant City Attorney advises the municipality
concerning business transactions, real estate transactions,
claim liability, legal rights and obligations, and general
questions of legality for the City of Enid and its related
entities. The Assistant City Attorney is also responsi-
ble for assisting in prosecuting and defending lawsuits
involving the City of Enid in municipal, state, and fed-
eral courts. The Assistant City Attorney administers the
self-insured workers” compensation program, including
defending cases when necessary. Further responsibil-
ities include performing extensive legal research; inter-
preting laws, rulings, and regulations; labor relations
or negotiations, drafting ordinances, contracts, and city
policies. Applicants must possess a Juris Doctorate and a
license to practice law in Oklahoma within the first 180
days of employment. A background or previous years’
experience in prosecutorial, workers” compensation,
or municipal law is preferred. The salary ranges from
$71,037.11-104,431.18 and includes competitive benefits,
such as vacation and sick days, paid holidays, retirement
savings plans with a generous match and a pension. The
deadline to apply is October 1, 2023. Applications must
be submitted online at www.enid.org/careers.

NEW POSITION OPEN WITH DISTRICT 17 DA'S OFFICE
FOR AN ASSISTANT DISTRICT ATTORNEY. Located
only a short drive from majestic Broken Bow State Park/
Hochatown, an outdoorsman’s paradise. Fastest growing
area in Oklahoma! Requires a Juris Doctorate from an
accredited law school. Salary based on level of expe-
rience. Must be admitted to the Oklahoma state bar
and be in good standing. Submit a resume by email:
tammy.toten@dac.state.ok.us. Office: 580-286-7611, Fax:
580-286-7613. DEADLINE 10/02/2023.
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POSITIONS AVAILABLE

OKLAHOMA INDIGENT DEFENSE
SEEKING ATTORNEYS

The Oklahoma Indigent Defense System (OIDS) is
seeking applicants for Attorney (Defense Counsel)
positions in our Non-Capital Trial Division satellite
offices. OIDS employs Defense Counsel in each of
our nine NCT satellite offices: Altus, Clinton, Enid,
Guymon, Lawton, Norman, Okmulgee, Sapulpa, and
Woodward.

Defense Counsel provide clients with competent
legal advice and zealous advocacy at every phase
of the criminal trial process, while representing
indigent individuals in state court at the trial level
in felony, misdemeanor, juvenile delinquency, traffic
and wildlife cases. Applicants should possess a
Juris Doctorate degree, active membership, and
good standing with the State Bar of Oklahoma, or
eligibility for admission; OR should be scheduled to
take the Oklahoma Bar Exam.

Salary for this position starts at $66,900; commensurate
with qualifications and agency salary schedule.

OIDS provides a comprehensive benefits package
designed to support our employees and their
dependents, including:

* Benefit allowance to help cover insurance
premiums

* Health/Dental/Vision/Basic Life/Supplemental
Life/Dependent Life/Disability insurance plans

* Flexible spending accounts

¢ 15 days of vacation and 15 days of sick leave
(increases with years of service)

* 11 paid holidays

¢ Retirement Savings Plan with generous match

* Longevity Bonus for years of service

Applications must be submitted online. Visit
www.oids.ok.gov or https://bit.ly/3lsI70r to view job
announcements and apply online. This is an open,
continuous announcement; application reviews will
be conducted periodically until all positions are filled.
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POSITIONS AVAILABLE

NATIONAL LAW FIRM SEEKS ASSISTANT
SUPERVISING ATTORNEY with three or more years’
experience. Successful candidates will be motivated and
detail-oriented individuals with excellent communication
skills and ability to navigate complex, multi-dimensional
initiatives. The job involves working a comprehensive
traffic case docket and professionally negotiating with
court personnel toward a favorable outcome for client(s).

POSITIONS AVAILABLE

WATKINS TAX RESOLUTION AND ACCOUNTING
FIRM is hiring attorneys for its Oklahoma City and
Tulsa offices. The firm is a growing, fast-paced setting
with a focus on client service in federal and state tax help
(e.g. offers in compromise, penalty abatement, innocent
spouse relief). Previous tax experience is not required,
but previous work in customer service is preferred.
Competitive salary, health insurance and 401K available.

Please send a one-page resume with one-page cover let-
ter to Info@TaxHelpOK.com.

Additional job duties include supervising other attorneys
and legal staff. Starting salary is $95,000 per year. Benefits
include company-paid annual Bar dues, company-
paid CLE expenses, medical, dental, vision, 401(k) 4%
matching, and paid vacation and sick time. Forward
resumes to pam@klepperlaw.com.

NOTICE OF JUDICIAL VACANCY

The Judicial Nominating Commission seeks applicants to fill a vacancy for the position of District
Judge for the Twenty-first Judicial District, encompassing Cleveland, Garvin and McClain Counties,
Office 4. This vacancy is created by the retirement of the Honorable Lori Walkley.

To be appointed to Office 4, Twenty-first Judicial District, one must be a legal resident of Cleveland
County at the time (s)he takes the oath of office and assumes the duties of office. Additionally, prior
to appointment, such appointee shall have had a minimum of four years’ experience in Oklahoma
as a licensed practicing attorney, a judge of a court of record, or both.

Application forms may be obtained online at okjnc.com or by contacting Tammy Reaves at
(405) 556-9300. Applications must be submitted to the Chairman of the JNC no later than 5:00 p.m.,
Friday, September 15, 2023. Applications may be mailed, hand delivered or delivered by third
party commercial carrier. If mailed or delivered by third party commercial carrier, they must
be postmarked on or before September 15, 2023 to be deemed timely. Applications should be
mailed/delivered to:

Jim Bland, Chairman
Oklahoma Judicial Nominating Commission
c/o Tammy Reaves
Administrative Office of the Courts
2100 N. Lincoln Blvd., Suite 3
Oklahoma City, OK 73105
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A Personal Reflection on the
Rehabilitation Act at 50

By Amy Gioletti

EPT. 26 IS THE 50TH anniver-

sary of the Rehabilitation Act of
1973, a landmark law that includes
“Section 504,” prohibiting discrimi-
nation against persons with disabil-
ities in federally funded programs
and services. The Rehabilitation Act,
and in particular, Section 504, was
groundbreaking because it provided
civil rights to persons with disabili-
ties, and it served as a model for the
Americans with Disabilities Act.

My brother was four years old.
He spoke only a few words, one of
which was “swimming.” I was sitting
with my mother in the first of many
meetings with school officials. That
time, they wanted to remove Zach
from swimming time. It was clear to
me this conversation would devolve
quickly into stereotypes and hurt
feelings, not to mention potential
legal challenges. I knew that every
morning, my brother woke up
excited for swimming time, even on
weekends. “Swimming, swimming,
swimming!” he sang. The water
soothed the strain on his muscles and
bones. Equally important was the
laughter he shared with his friends
during swimming time. By suggest-
ing the removal of it, school officials
proposed to deny Zach one of the few
chances he had to freely exist in the

world as a child with other children.

This meeting mattered.

We left the meeting with a
solution, and Zach kept swimming.
It is no small thing that my brother
had the opportunity to continue to
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participate with his peers in a mean-
ingful activity to him because of
Section 504 of the Rehabilitation Act.
In fact, the doors of public education
were only open to him because

of the law: Section 504, preceding
court cases and other federal laws
providing access to public education
for students with disabilities.

Since the Rehabilitation Act was
enacted 50 years ago, other civil
rights laws have been enacted, and
there have been cultural shifts as
well. There have been remarkable
technological advances as well as
more basic advancements in society,
such as accessible shopping carts and
adult-sized changing tables. These
types of supports assist persons with
physical disabilities in navigating
the built environment and expand
opportunities to participate in basic
community life with dignity.

Even still, there are not enough
services. My brother remained
on the state waiting list for the
Medicaid waiver program for a
decade. He died waiting, like so
many other people whose lives
would have vastly improved with
access to myriad in-home supports.
Community-based living — true
choice and self-direction — benefits
the person and the entire com-
munity. All our lives are enriched
when we can know our neighbors
and move through the world as we
choose for ourselves. Not to men-
tion the immeasurable benefits of
the removal of physical, systemic

and attitudinal barriers so that all
of us can enter society through the
front door.

In law school, one of my professors
frequently asked, “Do laws change
first, or do people?” As guardians of
the Constitution, we often see first-
hand how rhetorical — perhaps even
silly — this question is. In my view,
people change laws, and sometimes,
laws change people. Change can be
slow, but it feels even slower when
your life depends on it.

On 50 years of the Rehabilitation
Act, may we reflect on the legacy of
persons with disabilities and their
allies, who participated in protests
and sit-ins to demand its passage
and, later, regulatory enactment.
May we also reflect on the work we
might all do, personally or profes-
sionally, to ensure the front door is
open to everyone.

Ms. Gioletti lives in Oklahoma City.
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