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Raise Your Hand

By Brian Hermanson

Brian Hermanson serves
as district attorney for the
8th District of Oklahoma.
580-362-2571
brian.hermanson@dac.state.ok.us

T MAY NOT BE SURPRISING to most people that
the months leading up to becoming the new OBA
president were filled with my asking people to volun-
teer on committees and projects. I am amazed at the

number of people needed to ensure the work of the
bar moves forward and the goals are met. Every past
president I have talked to remembers the struggle to
fill those volunteer positions.

While the struggle is real, the reality is, most of the
time, the members of the bar say yes when asked to
help. I know many times I have asked attorneys to vol-
unteer their services for the bar, they are quick to thank
me for giving them the opportunity to help.

As we come out of the COVID years, it seems to
some of us that many members of our profession are
slow to get back into a crowded room. I can certainly
understand that feeling. I still wear a mask to help
protect family members. But we are blessed with the
ability to be an active member of a committee and
never leave the confines of our
home or office. What an amazing
advantage that has become.

Last year the Solo & Small Firm
Conference was one of the best-
attended conferences in a long time.
People are tired of not seeing people
face-to-face. One has to wonder, will
the in-person meeting make a come-
back? One can only hope.

Most people I talk to at the end of
their service on a committee tell me
that they got much more out of the
committee work than they put into
the service. These lawyers have been
able to meet many other lawyers
with whom they remain friends.
They also found many great oppor-
tunities arise out of their work on a
committee. These are things that are
almost certain to happen.
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Visit www.okbar.org/committees/committee-sign-up
to raise your hand and join a commttee!

There are many people I am friends
with whom I met when I volunteered for the
Young Lawyers Division. We reminisce about
those days and laugh at the things we did so
long ago. I count those memories as some of
the best I have from the practice of law.

I remember going to my first OBA com-
mittee meetings after passing the bar, not
knowing a soul in the room and then, months
later, considering those same people my
friends and mentors.

So, I ask you, what will you do when asked
to volunteer for committee work? What will
you do when you see an opportunity to get
involved in a bar project? Will you look at the
floor or avoid the phone call or email, or will
you step forward and raise your hand? Be
someone who takes the step that will mean so
much to you in the future - raise your hand!
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CRiMINAL LAw

The New Second Amendment

Frontier: Litigating the

Constitutionality of Firearm

Offenses Under Bruen’s

Text-and-History Standard

By John D. Russell, Andrew |. Hofland and Justin A. Lollman

AST YEAR, IN NEW YORK STATE RIFLE & PISTOL ASS’N, INC. V. BRUEN,' the

Supreme Court, for the first time, announced a standard for deciding the constitutionality
of firearm regulations under the Second Amendment. The test is unlike anything you learned
in law school. It doesn’t ask how important or compelling the state’s interest is in a challenged
regulation, whether the means of regulation used are substantially related or narrowly tailored
to that interest or the degree to which the challenged regulation burdens the right invoked.

Instead, Bruen announced an
entirely new two-step test “rooted
in the Second Amendment’s text,
as informed by history.” At step
one, Bruen requires lower courts,
when examining a firearm regu-
lation, to ask whether “the Second
Amendment’s plain text covers an
individual’s conduct.”® If it does,
“The Constitution presumptively
protects that conduct.” At that
point, the court must turn to the
second step, where the burden
falls on the government to “justify
its regulation by demonstrating
that [the challenged regulation]
is consistent with the Nation’s
historical tradition of firearm
regulation” — that is, the tradition
in existence “when the Bill of
Rights was adopted in 1791.* If
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the government fails to carry this
burden, the challenged regulation
is unconstitutional.®

For criminal practitioners, the
implications of Bruen are exten-
sive. No other constitutional right
is subject to more criminal regula-
tion than the Second Amendment,
with many of those regulations
being of mid-to-late 20th-century
vintage — too late to be considered
part of “the Nation’s historical
tradition of firearm regulation”
under Bruen. Bruen’s implications
are only now beginning to play out
in the lower courts, with some of the
most commonly prosecuted fire-
arm offenses facing new challenges
in light of Bruen’s rigorous text-
and-history standard. Attorneys
prosecuting and defending these

cases — in particular, defending —
should be on the lookout for these
issues and prepared to argue them.
This article provides a roadmap for
doing just that, describing Bruen’s
holding, its significance and poten-
tial future implications.

THE LAY OF THE LAND
BEFORE BRUEN

The Second Amendment pro-
vides, “A well regulated Militia,
being necessary to the security
of a free State, the right of the
people to keep and bear Armes,
shall not be infringed.” In the
years leading up to Bruen, the
Supreme Court held, in District
of Columbia v. Heller, that the
Second Amendment “protects
an individual right to possess
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firearms”” and, in McDonald v. City
of Chicago, that this right ranks
“fundamental” and thus applica-
ble against the states under the
14th Amendment.? Yet, aside from
these narrow holdings, neither
Heller nor McDonald provided a
test or standard for deciding the
constitutionality of firearm regula-
tions under the amendment.’

In the years following these
decisions, lower courts across the
country, including the 10th Circuit,
coalesced around a deferential
two-part “means-end” balancing
test.!” That test required courts
to first determine whether the
challenged law regulates activity
falling outside the scope of the
Second Amendment right as origi-
nally understood." If so, the activ-
ity is unprotected, and the analysis
is over.”? If not, the analysis would
proceed to the second step, where
the court was to analyze how
closely the law comes to the core
of the Second Amendment’s right
and the severity of the law’s bur-
den on that right.”* Laws burden-
ing a “core” Second Amendment
right were subject to strict scru-
tiny."* All others were subject to
intermediate scrutiny.”®

THE BRUEN DECISION

Bruen involved a Second
Amendment challenge to New
York’s discretionary “may issue”
gun licensing statute. That stat-
ute criminalized gun possession,
whether inside or outside the
home, without a license.’ For
those wishing to carry a firearm
outside the home, the applicant
was required to convince a licens-
ing officer, usually a judge or law
enforcement officer, that they
had “proper cause” for doing
s0.” While not defined by statute,
New York courts had interpreted
this “proper cause” standard as
requiring license applicants to
“demonstrate a special need for

8 | MARCH 2023

self-protection distinguishable
from that of the general commu-
nity.””® Application of this “special
need” requirement by licensing
officers was demanding, dis-
cretionary and subject to highly
deferential judicial review.”

The petitioners in Bruen,
Brandon Koch and Robert Nash,
were two law-abiding New York
residents, both of who had applied
for and been denied a license
to carry a firearm outside the
home for self-defense.® After their
applications were denied, Mr. Koch
and Mr. Nash filed suit in federal
district court against the state
officials responsible for overseeing
and processing license applications,
arguing the New York licensing
statute was unconstitutional under
the Second Amendment.* The dis-
trict court dismissed the case, and
the 2nd Circuit affirmed.”

In a 6-3 decision, the Supreme
Court reversed.” In doing so, the
court, for the first time, announced
a test for deciding constitutional
challenges under the Second
Amendment, expressly disavowing
the “means-end” balancing test
adopted by every circuit court to
address the issue.”* As described
above, Bruen established a two-part

text-and-history test — a standard
devoid of any judicial “interest bal-
ancing,” like the “tiers of scrutiny”
(rational basis, intermediate scru-
tiny, strict scrutiny) commonly
applied under other constitutional
amendments.” But the court did

not stop there. It then went on to
describe and apply this new stan-
dard, doing so in thorough, didactic
detail over the course of its 63-page
opinion. As explained below, the
court’s analysis and application
yield several important lessons.

Bruen Step One: Does the
Second Amendment’s Plain Text
Cover the Regulated Conduct?

At step one of the Bruen anal-
ysis, the court asks whether “the
Second Amendment’s plain text
covers the [regulated] conduct.”*
This step requires “a ‘textual anal-
ysis’ focused on the ‘normal and
ordinary’ meaning of the Second
Amendment’s language”” —in
particular, the normal and ordinary
meaning at the time the Second
Amendment was adopted in 1791.%
“The reason [for this reading] is
obvious: the text was adopted by the
people in its obvious and general
sense.”?” “[T]he Constitution was
written to be understood by the
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voters.””? “[TThe enlightened patri-
ots who framed our constitution,
and the people who adopted it,”
thus “must be understood to have
employed words in their natural
sense, and to have intended what
they have said.”*!

The Second Amendment con-
sists of three elements, guarantee-
ing the right 1) “of the people,”

2) “to keep and bear” and 3) “arms.”*
These terms have well-established
meanings.

“The people.” “The first salient
feature of the [Second Amendment’s]
operative clause is that it codifies
a ‘right of the people.””** “The
unamended Constitution and the Bill
of Rights use the phrase ‘right of the
people” two other times™ once “in
the First Amendment’s Assembly-
and-Petition Clause” and again “in
the Fourth Amendment’s Search-
and-Seizure Clause.”* The court has
interpreted the term “the people” as
having a consistent meaning across
all three provisions, “refer[ring] to
a class of persons who are part of
the national community or who
have otherwise developed sufficient
connections with this country to be
considered part of that community.”*
This broad interpretation reflects the
plain meaning of the word the “peo-
ple” at the time the Bill of Rights was
adopted, defined as “every person” or
“the whole Body of Persons” compris-
ing a community or nation.*

“Keep and bear.” The Second
Amendment protects the right to
“keep and bear” arms. The word
“keep” means “[t]Jo have in cus-
tody” or “retain in one’s power of
possession.””” The word “bear”
means “to ‘carry.”* Both verbs, the
court has held, protect the “right to
possess firearms”® — conduct often
criminalized for certain individuals
under modern firearm regulations.*

“Arms.” Finally, the term “arms”
refers to “[w]eapons of offense, or
armour of defense.”! The court has
construed the term as “extend[ing] ...
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to all instruments that constitute
bearable arms, even those that
were not in existence at the time of
the founding”? and has specifically
held that the term protects the right
to possess “handguns.”

Bruen Step Two: Is the Challenged
Regulation Consistent With

the Nation’s Historical Tradition

of Firearm Regulation?

If the Second Amendment’s
plain text covers an individual’s
conduct, “the Constitution pre-
sumptively protects that conduct,”
thus rendering the regulation
presumptively unconstitutional.

If the first step is met, the Bruen
analysis turns to step two, where
the burden falls on the government
to “justify its regulation by demon-
strating that it is consistent with
the Nation’s historical tradition of
firearm regulation.”** The Bruen
analysis at step two involves an
“analogical inquiry,” requiring “the
government [to] identify a well-
established and representative his-
torical analogue” for the challenged
regulation.*” Bruen’s discussion
and application of this requirement
yields several important lessons.
Four stand out in particular.

Burden. First, the burden at
step two rests entirely with the
government.** Courts “are not
obliged to sift the historical mate-
rials for evidence to sustain the
[challenged] statute™ but, consis-
tent with ordinary “principlel[s] of
party presentation,” may “decide a
case based on the historical record
compiled by the parties.”® If that
record yields “uncertainties” or is
open to “multiple plausible inter-
pretations,” courts should rely
on Bruen’s “default rules” — the
presumption of unconstitutionality
at step one and the government’s
burden at step two — “to resolve
[those] uncertainties” in favor of
the view “more consistent with the
Second Amendment’s command.”

Similarity. Second, in identi-
fying a relevant “historical ana-
logue,” not every past practice that
“remotely resembles” the challenged
regulation will suffice.”® Rather, to
carry its burden, the government
must identify a historical regulation
that is “relevantly similar” to the one
in question, both in terms of “how
and why the regulations burden
[one’s] right to armed self-defense.”
This does not require that the
regulations be identical but that they
impose “comparable burdens” and
be “comparably justified.”

In some cases, this “inquiry will
be fairly straightforward.”>* For
example, “When a challenged reg-
ulation addresses a general societal
problem that has persisted since
the 18th century, the lack of a dis-
tinctly similar historical regulation
addressing the problem is relevant
evidence that the challenged regula-
tion is inconsistent with the Second
Amendment.”** “Likewise, if earlier
generations addressed the societal
problem, but did so through materi-
ally different means, that also could
be evidence that a modern regula-
tion is unconstitutional.”>

Thus, the “means” by which a
regulation is enforced is a crucial
factor when comparing “how” two
regulations “burden [one’s] right
to armed self-defense.”* Historical
firearm regulations enforced via a
“small fine,” “bond,” “forfeiture”
or other nonpunitive measures are
poor analogues for modern fire-
arm regulations carrying “signifi-
cant criminal penalties.””

This same reasoning applies
when considering a regulation’s
scope. Historical practices impos-
ing conditions or restrictions on
one’s right to keep and bear arms
provide no precedent for a “flat
ban” on that right.”®

Prevalence. Third, the gov-
ernment’s burden at step two of
the Bruen analysis does not stop
at identifying a relevant historical
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analogue. Rather, the government
must show that the challenged
regulation “is consistent with

the Nation’s historical tradition

of firearm regulation.”” This
requires more than one or two
isolated examples. A tradition of
regulation requires a historical
practice so “well-established” and
“widespread” that a court can say
with confidence that the regulated
conduct falls outside of “the pre-
existing right codified in the Second
Amendment.”® Although Bruen did
not establish any clear threshold for
determining when a historical prac-
tice rises to the level of a tradition,
it did hold that “a single law in a
single State” is not enough and even
expressed “doubt that three colonial
regulations could suffice.”®!

Time frame. Finally, in weigh-
ing historical evidence, courts
must take careful account of the
relevant time frame. As Bruen notes,
“When it comes to interpreting
the Constitution, not all history is
created equal.”® “Constitutional
rights are enshrined with the scope
they were understood to have when
the people adopted them,” which in
the case of the Second Amendment
was in 1791.° As a general rule, the
longer a historical regulation pre-
dates or postdates this period, the
less relevance it carries.** For histor-
ical analogues long predating the
Second Amendment, courts “must
be careful” to consider whether

“linguistic or legal conventions
changed in the intervening period.”®
While a medieval practice “that
prevailed up to the period immedi-
ately before and after the framing of
the Constitution” may bear on the
meaning of the Second Amendment,
the same cannot be said for “an
ancient practice that had become
obsolete in England at the time of the
Constitution and never was acted
upon or accepted in the colonies.”®
This same caution applies with
even greater force to post-enactment
history. While historical prac-
tices “from the early days of the
Republic” may be relevant, partic-
ularly if “open, widespread, and
unchallenged,” the relevance of such
practices quickly fades and ulti-
mately vanishes as one approaches
the mid-to-late 19th century.
Simply put, “The belated innovations
of the mid- to late-19th century ...
come too late to provide insight into
the meaning of the Constitution in
[1791].8 At most, practices from this
period can provide “secondary”
evidence to bolster or provide
“confirmation” of a historical
tradition that “had already been
established.”” Finally, by the time
one gets to the 20th century, the
relevance of any historical analogues
is all but nonexistent, so much so
that the court in Bruen declined to
“address any of the 20th century
historical evidence brought to bear
by [the government] or their amici.””

Bruen’s text-and-history analysis for evaluating

the constitutionality of firearms regulations wiped

away years of circuit court authority.
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THE POTENTIAL IMPLICATIONS
OF BRUEN

Bruen’s text-and-history analysis
for evaluating the constitutionality
of firearms regulations wiped away
years of circuit court authority.
The resulting ripple effects will be
far-reaching. So far, the most direct
challenges have sought to apply
Bruen to criminal statutes prohibit-
ing the possession of firearms under
certain circumstances. In the early
aftermath of Bruen, federal district
courts declared certain subsections
of 18 U.S.C. §922 unconstitutional:
possession of a firearm with an
obliterated serial number under
18 U.S.C. §922(k),”* possession of a
firearm while subject to a domestic
violence restraining order under
18 U.S.C. §922(g)(8),* possession of
a firearm by a marijuana user’® and
receipt of a firearm while under
felony indictment under 18 US.C.
§922(n).”* As additional challenges
proliferate around the country,
other subsections of §922 not tied
to preventing violent felons from
possessing firearms will likely
be the targets of similar Second
Amendment litigation, including,
for example, 18 U.S.C. §922(g)(5)
(prohibiting firearm possession
by illegal aliens), 18 U.S.C. §922(q)
(prohibiting firearm possession up
to 1,000 feet from a school zone)
and even 18 U.S.C. §922(g)(1) (pro-
hibiting the possession of firearms
by those with prior felony convic-
tions). Indeed, as a sign of future
litigation to come, earlier this year,
the 3rd Circuit granted en banc
review in an appeal challenging
§922(g)(1) under Bruen’s text-and-
history standard.”

But Bruen also has implica-
tions for the criminally accused
wherever firearms are a factor
within the criminal justice process.
Practitioners should analyze current
sentencing guidelines related to an
offender’s possession of firearms —
whether enhancing a base offense
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level because of the possession of
a high-capacity magazine as with
U.S. Sentencing Guideline §2K2.1 or
overrepresenting a criminal history
for a previous firearms offense
affected by Bruen — as the possible
source for objections, motions for
departure or motions for variance
considering they stem from conduct
arguably protected by the Second
Amendment. Onerous bond con-
ditions or pretrial detention based
on the existence of a prior firearm
possession offense may be suscep-
tible to challenge. Bruen could even
have applicability in the Fourth
Amendment context. Since Bruen
holds that people generally have a
constitutional right to carry guns
in public, law enforcement may
have difficulty basing reasonable
suspicion or probable cause on the
fact that they see a person simply
possessing a handgun.

Bruen leaves open a myriad of
challenges to firearm regulation.
Every statute, regulation and sen-
tencing enhancement is subject to
challenge. If your client is charged
with a firearm offense, you should
analyze the burden of the regula-
tion through Bruen's new test. It’s a
new day for firearm offenses.
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HE IMPACT OF MCGIRT V. OKLAHOMA IS FAR-REACHING. One of the many

consequences of the Gorsuch decision is that Indian children who commit crimes in
the Northern and Eastern districts of Oklahoma are facing the harsh reality of being prose-
cuted in federal court. Since the McGirt decision, 29 cases have been filed against juveniles
in the Northern and Eastern districts of Oklahoma. Prior to McGirt, federal juvenile cases
were practically unheard of in Oklahoma. The federal system and the juvenile delinquency
act were not designed to handle a high number of juveniles’ cases. This article provides an
overview of the Federal Juvenile Delinquency Act and a guide for practitioners who seek to
represent juveniles in federal court.

THE FEDERAL JUVENILE
DELINQUENCY ACT AND
JUVENILE PROCEEDINGS

The federal juvenile delin-
quency statutes are codified in
Title 18 of the United States Code
sections 5031 to 5043. An attorney
who takes on a federal juvenile
case should carefully read the
juvenile act. The purpose of the
Federal Juvenile Delinquency
Act “is to remove juveniles from
the ordinary criminal process in
order to avoid the stigma of a prior
criminal conviction and to encour-
age treatment and rehabilitation.”
The “legal and practical benefits of
being tried as a juvenile ... include
pretrial detention in a foster home
or community-based facility near
the juvenile’s home instead of an
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adult prison; and the sealing of the
records and the withholding of the
juvenile’s name and picture from
the media.”? Juvenile proceedings
are viewed as civil rather than
criminal proceedings.?

All juvenile proceedings begin
with the filing of an information by
the United States attorney.* A grand
jury indictment is not required. All
pleadings and filings should be
made under seal. The statute for-
bids the disclosure of the records
in the case except for limited and
specific circumstances.® “Section
5038 ... requires the sealing of
the entire file and record of [the
juvenile] proceeding and pro-
hibits later release, other than to
meet an enumerated exception.”
The courtroom should be cleared

and sealed, and all parties should
be announced prior to beginning
any proceedings. Typically, before
an information can be brought in
district court, the U.S. attorney
must certify the district court

is the proper venue.” However,
because McGirt held that most
of eastern Oklahoma is Indian
Territory, Indian children who
commit acts of delinquency in
those areas of Oklahoma are sub-
ject to federal jurisdiction.

Once an information has been
tiled, the government has 30 days
to adjudicate the juvenile as
delinquent.® The first step is an
appearance before a United States
magistrate judge. The juvenile
has a right to be represented by
counsel “before proceeding with
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the critical stages of the proceed-
ings.”” The magistrate judge will
conduct a detention hearing on the
day the juvenile is arraigned. The
act favors the release of a juve-
nile unless the magistrate judge
determines detention is necessary
to secure the juvenile’s appearance
in court or to ensure the juvenile’s
safety or the safety of the commu-
nity." If the juvenile is detained,
the act requires that the juvenile
be provided with education and
medical care, including necessary
psychiatric and psychological
care.! Counsel should coordinate
with the U.S. marshal to ensure
their client is being confined in a
facility separate from the adults
and that their educational and
medical needs are being met.”> The
court may appoint a guardian ad
litem to represent the juvenile’s
best interests. A guardian ad litem
can be beneficial when a parent

is absent or not involved or there
is a potential conflict of interest,
for example, when a sibling is a
codefendant. While the guardian
ad litem is an officer of the court,
they do not have the protection of
attorney-client privilege with the
juvenile. The guardian ad litem
should not discuss the nature and
circumstances of the case without
the juvenile’s attorney present.

ADJUDICATION AND
DISPOSITION HEARINGS

At the adjudication hearing, the
juvenile may admit or deny respon-
sibility for the alleged offense. If
the juvenile denies responsibility,
they may have a bench trial where
the judge must find guilt beyond
a reasonable doubt.”® A juvenile
does not have a constitutional right
to a trial by jury.* Additionally,
juvenile proceedings are “analo-
gous to preliminary examinations
in criminal cases” and, therefore,
the federal rules of evidence do
not apply.” If the juvenile is found
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to be delinquent, the court must
hold a disposition hearing within
20 days." The disposition hearing
should be treated like a sentencing
hearing as the court will consider
the policy statements promulgated
by 28 U.S.C. §994, which includes
the sentencing factors under 18
U.S.C. 3553(a). “The objectives are
to provide measures of guidance
and rehabilitation for the child
and protection for society, not to
fix criminal responsibility, guilt
and punishment.””” Prior to the
disposition hearing, counsel should
file a disposition memorandum to
educate the court of the juvenile’s
history and other factors the court
should consider when formulating
the sentence. It may be advanta-
geous to waive the speedy trial
requirements in 18 U.S.C. §5036
to obtain evaluations and the
necessary background informa-
tion to advocate for the juvenile to
remain in the community. Records
may be obtained by subpoenas
duces tecum pursuant to Rule 17(c)
of the Federal Rules of Criminal
Procedure. The Northern and
Eastern districts of Oklahoma have
general orders outlining the pro-
cedures for obtaining subpoenas.'
Additionally, parents or guardians
ad litem can assist in gathering
school and medical records.

At the disposition hearing,
the court may order the juvenile
to a term of probation or may
sentence the juvenile to official
detention.” If the juvenile is less
than 18 years of age at the time
of the disposition, the term may
not extend beyond the lesser of
the date the juvenile becomes 21
or the maximum term that would
have been authorized by 18 U.S.C.
§3561(c) had the juvenile been tried
and convicted as an adult.” If the
juvenile is between 18 and 21 years
of age, the term may not extend
beyond the lesser of three years
or the maximum term that would

have been authorized by 18 U.S.C.
§3561(c) had the juvenile been tried
and convicted as an adult.”' If a
person commits an act of juvenile
delinquency but charges are not
brought until after the person
turns 21, the juvenile act is not
applicable, and the person must be
tried as an adult.”> Allowing the
juvenile to remain in the commu-
nity and serve a term of probation
best serves the goal of rehabilitation.
If the juvenile is allowed to remain
in the community, the probation
office will formulate a treatment
plan and work with providers in the
community to best meet the needs
of the juvenile. The court may not
sentence an adjudicated juvenile to
supervised release in addition to a
term of official detention.”

If the court elects to sentence the
juvenile to a term of detention,
18 U.S.C. §5037(c) provides the stat-
utory time limits for which official
detention may be ordered. If the
juvenile is less than 18 years old at
the time of sentencing, the court
shall impose the lesser of either the
date when the juvenile turns 21, the
maximum of the guideline range of
a similarly situated adult defendant
or the maximum term that would
be authorized had the juvenile
been an adult.** Regardless of the
crime, no term of detention may
continue beyond the juvenile’s
26th birthday.” There are only
three juvenile detention centers
used by the Federal Bureau of
Prisons to detain juveniles in
the entire country. If the juvenile
violates a condition of their super-
vision, the court may revoke their
supervision and sentence the juve-
nile to a term of detention.?

Most of the litigation around
juvenile proceedings involves
the transfer of the juvenile to
criminal jurisdiction. The pre-
sumption is that a child should
remain a juvenile.” All courts
in the United States allow for
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adult prosecutions of juveniles by
some transfer method.” In some
instances, transfer is mandatory.
If the juvenile is 16 or older and

is charged with a felony offense
involving the use or potential use
of physical force or an enumerated
drug offense and the juvenile has
a previous adjudication from the
same list of offenses, the juvenile
shall be transferred to district court
for criminal prosecution.” When
the government files a motion to
transfer, the juvenile’s speedy trial
rights are tolled.*® Unless, after
advice from counsel, the juvenile
elects to stipulate to the transfer,
counsel should file an objection to
the government’s motion to trans-
fer. A juvenile may choose to waive
their rights under the act and can
proceed with adult prosecution.
This may be an effective strategy
for a juvenile who will likely be
transferred for adult prosecution,
where the government offers a
favorable plea agreement.

IS TRANSFER IN THE
INTEREST OF JUSTICE?

The government bears the
burden of proof by a preponder-
ance of the evidence that transfer to
adult status is warranted.® Juvenile
adjudication is preferred under
the act. “Juvenile adjudication is
presumed appropriate unless the
government establishes that pros-
ecution as an adult is warranted in
the interest of justice.”* The district
court must consider the six factors
set forth in §5032 and make find-
ings on the record. When deciding
whether to transfer a juvenile for
adult prosecution, 18 U.S.C. §5032
sets forth the following factors the
court must consider: 1) the age and
social background of the juvenile,
2) the nature of the alleged offense,
3) the extent and nature of the
juvenile’s prior delinquency record,
4) the juvenile’s present intellectual
development and psychological
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maturity, 5) the nature of the past
treatment efforts and the juvenile’s
response to such efforts and 6) the
availability of programs designed
to treat the juvenile’s behavioral
problems.* The question the dis-
trict court must decide is whether
“transfer would be in the interest of
justice.”** “It is incumbent upon the
court to deny a motion to transfer
where, all things considered, a
juvenile has a realistic chance of
rehabilitative potential in avail-
able treatment facilities during the
period of minority.”*

The objection to the motion to
transfer should address the six
factors the court is required to
consider. Counsel should request
records that would be beneficial
for the court to see the whole
picture of the juvenile’s circum-
stances, such as DHS, school and
medical records. Additionally, it
is often helpful to have a psycho-
logical evaluation performed. The
government often requests that
the court order the juvenile to

participate in their own psycho-
logical evaluation. Counsel should
object to the government’s request
as it is unnecessary and duplica-
tive and often leads to a “battle

of the experts” instead of the
needs of the juvenile and whether
they are amenable to treatment.
Statements made by the juvenile
during these evaluations are not
admissible in subsequent criminal
prosecutions.* The district court
must consider and make findings
regarding each factor. The dis-
trict court can weigh each factor
as it so chooses and may balance
them as it finds appropriate.” The
court does not have to state if one
factor favors or disfavors transfer.?
Often, the nature of the offense
will carry the most weight and be
the deciding factor.

The district court’s decision of
whether to transfer or not transfer
the juvenile to adult criminal pros-
ecution is immediately appealable
through an interlocutory appeal.*
The 10th Circuit reviews transfer
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decisions for abuse of discretion,
and the appellant bears “a heavy
burden” when seeking to overturn
the district court’s decision.*” Once
the juvenile is transferred, federal
prosecution proceeds as it would
in any criminal case.

CONCLUSION

Currently, the United States
Attorney’s Office is only bringing
the most serious juvenile cases
to federal court. Cases involving
murder and sexual assault have
made up the majority of juvenile
cases filed in the Northern and
Eastern districts. However, as
the courts and probation offices
become more comfortable with
handling juvenile adjudications,
it is likely that juvenile cases filed
in federal court will continue to
increase. The more prepared and
knowledgeable defense counsel
can be when handling these cases,
the better likelihood the juvenile
will remain a juvenile and not be
transferred for adult prosecution.

Author’s Note: Assistant federal
defender Alexis Gardner and interim
federal defender for the Eastern District
of Oklahoma Scott Graham also contrib-
uted to the writing of this article.
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CRiMINAL LAw

To Be ‘Lesser Related’ or

Not To Be, That is the Question —
An Exploration of the ‘Lesser
Related’ Crimes Doctrine

By Caleb A. Harlin

URY TRIALS ARE THE PINNACLE OF THE PRACTICE OF LAW - a time-honored
tradition with present-day relevance. A forum for presenting differing points of view. A
check against government overreach. A stage for storytelling. A constitutional touchstone.

In the criminal defense con-
text, a jury trial is also the lens for
evaluating every case that comes
through the door of a law office.
Every witness, statement and shred
of evidence must be viewed in
light of how it could be used — or
defended against — at a jury trial.
For some clients, the jury trial is a
moment of vindication. For others,
it is their last moment of freedom.

One of a criminal defense
attorney’s first jobs is to evaluate the
risk of conviction for each charge
against a client. What is the most
likely outcome at a jury trial? If the
client is convicted, how can the
attorney obtain the best outcome at
sentencing? What is the likelihood
the jury will empathize with the
client enough to choose a lesser
offense instead of a greater one?
Should the attorney talk to the jury
about a lesser offense at all? This
article explores the issue of “lesser
related” crimes. If you practice
long enough in the area of criminal
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law — whether you are a judge, a
prosecutor or a defense attorney —
you will eventually encounter this
doctrine. Since the topic of “lesser
related” crimes originates from the
doctrine of lesser included offenses,
this discussion will begin there.

DUE PROCESS

The doctrine of lesser included
offenses is rooted in the due process
concept of notice. “Simply put, due
process requires that a defendant
have notice of the crime with which
he is charged.”" “It is ancient doc-
trine of both the common law and
of our Constitution that a defendant
cannot be held to answer a charge
not contained in the indictment
brought against him.”

In Oklahoma, this doctrine is
codified at 22 O.S. §916: “The jury
may find the defendant guilty of
any offense, the commission of
which is necessarily included in
that with which he is charged,
or of an attempt to commit the

offense.” For decades, Oklahoma
courts primarily applied the
“elements” test to interpret this
statute.® This meant, “[A]n offense
is a lesser included one only where
the greater offense cannot be
committed without necessarily
committing the lesser.” This par-
alleled the U.S. Supreme Court’s
application of the doctrine.” But
the elements test is not the only
test found in Oklahoma case law.
Three other approaches have
appeared at various times: the
pleadings test,® the evidence test’
and a hybrid of the pleadings and
evidence tests.® The “pleadings”
test considers “not only ... the
strict elements of the offenses,
but look]s] to the facts alleged
in the indictment/information
to determine if a lesser included
offense of the greater charged
offense existed.”” The “evidence”
test “considers not only the ele-
ments [of the charged crime], but
[also] looks to the crimes the trial
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evidence tends to prove.”? Finally,
the “hybrid pleadings/evidence”
test allows the court to review

“all materials made available to a
defendant through discovery and
at the preliminary hearing, not
just the Information.”" Of these
different approaches, the elements
test appears to have been followed
more than the others.?

NEW PROCESS

In 1999, Oklahoma law finally
settled on the evidence test for
the doctrine of lesser included
offenses.” The case that formally
made the announcement was
Shrum v. State. The Shrum court
noted that recent decisions of the
“Court continue[d] to be inconsis-
tent in [their] approach to lesser
included offenses.”** In one case,
the court had applied “the strict
statutory elements approach,””
while another case “utilized the
hybrid pleading/evidence test.”'®
The Shrum court reiterated the due
process roots of the doctrine of
lesser included offenses: “The prin-
cipal impediment to administering
instructions on related, but not
necessarily included, offenses is
the defendant’s due process right to
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notice of the charges against which
he must defend.””” Ultimately, the
Shrum court took “this opportunity
to formally adopt ... the evidence
test to determine what constitutes
a lesser included offense of any
charged crime.”"

According to the evidence
test, there is a two-step analysis.
The first step “requires courts to
make a legal determination about
whether a crime constitutes a lesser
included offense of the charged
crime or whether it is legally
possible for the charged crime to
include a lesser included offense.””
The lesser-offense jury instruction
is appropriate in situations “where
the lesser and the greater offense
are in the same class of offenses
and are closely or inherently
related, but the elements do not
satisfy the strict statutory elements
test.”? Shrum did not define how
close the offenses need to be or
how inherently related. The court
in Shrum was presented with two
different theories of homicide
offenses. It concluded that all homi-
cides are inherently related, and
a jury instruction as to any lesser
form is appropriate.”

The second step is “whether the
trial evidence warrants instruc-
tion.”?? In other words, the court
“looks to the crimes the trial evi-
dence tends to prove” to see if the
lesser charge was supported by
some of the evidence at trial.*? If
the elements of the two crimes are
related and the evidence tends to
establish the lesser crime, the evi-
dence test is satisfied, and the jury
instruction may be given — even
over the defendant’s objection.*

Shrum involved a defendant
who shot and killed his stepfa-
ther after a heated argument.”
The defendant was charged with
first-degree malice murder,* but
he was ultimately convicted of
first-degree heat of passion man-
slaughter.” The state requested
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the jury instruction on the lesser
offense, and the defendant did
not object.® A central issue was
whether the defendant acted with
malice in a heat of passion or out
of self-defense.”” Applying the
evidence test, the Shrum court
concluded that all lesser forms

of homicide were “necessarily
included,” and the court could
instruct the jury on them if they
were supported by the evidence.
The Shrum court then walked
through three scenarios of how
to apply this test.

THREE VIGNETTES

The first scenario given was if
the trial court sua sponte proposes
to instruct the jury on a lesser
offense that was supported by
the evidence.* If the defendant
objects, that preference must be
respected, and the “defendant
shall have the right to affirma-
tively waive any lesser included
offense instruction that the evi-
dence supports and proceed on
an ‘all or nothing approach.””*

In other words, a defendant can
choose to submit the case to the
jury on the greater offense only
and not allow the jury to consider
any lesser offenses. If the jury con-
cludes that the state did not quite
prove its case as to the greater
offense, the defendant would

have to be acquitted. A criminal
defense attorney is well advised to
discuss the pros and cons of this
decision with each client before it
ever comes up at a jury trial.

The second scenario given
was if the prosecution requested
a lesser offense instruction, and
the defendant objects.® In that
situation, “[TThe trial court should
review the Information together
with all material that was made
available to the defendant at pre-
liminary hearing and through dis-
covery to determine whether the
defendant received adequate notice

that the State’s case raised lesser
related offenses that should be
deemed included.”** It appears in
this second scenario that the defen-
dant does not have a veto power
on a requested jury instruction as
long as they had sufficient notice of
a lesser related offense before the
beginning of the jury trial.

The third scenario given was if
either the trial court or the prose-
cution offers a jury instruction on
a lesser offense and the defendant
does not object.® In this scenario,
the defendant might actually want
the jury instruction on the lesser
crime but not quite enough to ask
for it themselves. In such a case,
the court is allowed to “presume
the defendant desired the lesser
included offense instruction as
a benefit.”*® Let the defendant
beware: If you do not object imme-
diately, you generally lose the
ability to object later.

The moral of the story for
defense attorneys was to object to
any substantive jury instructions
that you do not request, and care-
fully discuss the pros and cons of
jury instructions for lesser related
crimes with your clients before the
jury trial ever starts. The moral of
the story for prosecutors was that
you should ask many questions at
the preliminary hearing (in felony
cases) and make sure you provide
everything in your file relating
to lesser crimes to the defense —
just in case the court evaluates
whether the defendant had notice
of the lesser related crime or not.
The moral of the story for judges
was to avoid any jury instructions
that the defendant objected to,
unless the prosecutor asked for
the instruction specifically and
there was enough evidence to
show the defendant had notice
that they might be on trial for a
lesser related crime.
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The moral of the story for defense attorneys was

to object to any substantive jury instructions

that you do not request, and carefully discuss

the pros and cons of jury instructions for lesser

related crimes with your clients before the jury

trial ever starts.

PREDICTION

Judge Lumpkin wrote a con-
curring opinion in Shrum to
“separately ... address the issue
of lesser included offenses.”* It
appears he foresaw problems
with the “evidence” test because
he warned, “Imprecise writing
in appellate opinions can later be
the basis to disregard the plain
language of a statutory rule and
expand a legal concept beyond
its legislative intent.”*®* He noted,
“The law must provide a steady
plumb line if the rule of law is to
prevail.”?* He observed that, “[T]he
discomfort of ... legal challengels]
should not be allowed to be the
catalyst to discard objective legal
standards.”® Then he reviewed the
history of 22 O.S. §916 and noted,
“[P]rior case law ... has remained
largely (albeit not entirely) con-
sistent through the years.”! He
explained, “Regardless of the
shortcuts or difference in writing
styles in prior opinions, the cases
are all based on the underlying
premise that the alternate charge
must be a lesser included offense
of the primary charge and that
determination is not based upon

THE OKLAHOMA BAR JOURNAL

the particular facts of each sep-
arate case.”> He went on to say,
“The offenses that comprise lesser
included offenses do not change
from case to case [and that] [t]he
only change is whether the
evidence in each particular case

is sufficient to warrant a jury
instruction.”” He concluded by
saying, “It is for these reasons I
must object to the Court’s embark-
ing on an adoption of a policy
regarding lesser included offenses
that I believe disregards the doc-
trine of stare decisis and the plain
language of [22 O.S.] Section 916.**

PANDEMONIUM

The concept of “lesser related”
crimes blossomed after Shrum.
In one first-degree murder case,
the defendant was entitled to a
second-degree felony murder jury
instruction because, “A trial court
is required to instruct on all lesser
included or lesser related offenses
warranted by the evidence.” In
another first-degree murder case,
Glossip v. State, the court held
that being an accessory after the
fact was a lesser related offense
to first-degree murder because

relevant evidence had been pre-
sented at trial and because it was
the defense’s theory of the case.*
But in yet another first-degree
murder case, Miller v. State, the
court upheld a trial court’s deci-
sion to decline an accessory-after-
the-fact jury instruction when
the defense’s theory was total
innocence, and the evidence on
the issue was conflicting.*

In McHam v. State, the defen-
dant’s right to choose an all-or-
nothing strategy was taken away,
and courts were then allowed to
instruct sua sponte on any lesser
related crimes shown by the evi-
dence.*® A few years later, in Barnett
v. State, giving a lesser related
instruction was no longer merely
an option for the court, it became
a duty: “The district court has a
duty to instruct on lesser included
or lesser related offenses which are
supported by the evidence.”

Then, in State v. Tubby, the
court was presented with a sit-
uation where it was “unable to
determine whether Accessory to
First Degree Felony Murder was a
legally recognized lesser included
offense” due to an insufficient
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appellate record.” Since the “State
did not designate those portions of
the trial transcript containing the
evidence at trial” and “[b]ecause
the determination [of] whether

an offense is a legally recognized
lesser included offense is based

upon the crimes the trial evidence
tends to prove[,] we find that the
State has failed to ensure a suf-
ficient record to determine the
question raised on appeal.”!

Fast forward to 2018. Judge
Lumpkin authored two separate
opinions that dealt with lesser
related offense issues. In Bench v.
State, the court considered whether
second-degree depraved-heart
murder was a lesser offense to
the crime of first-degree murder.*
Judge Lumpkin noted the histor-
ical tradition of the elements test:
“This Court had traditionally
looked to the statutory elements
of the charged crime and any
lesser degree of crime to deter-
mine the existence of any lesser
included offenses.””® Then he
referenced Shrum’s adoption of
the evidence test that included
“situations where the lesser and
greater offense are in the same
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class of offenses and are closely
or inherently related, but the
elements do not satisfy the strict
statutory elements test.”>* But
notable throughout his discus-
sion is that he avoided the phrase
“lesser related” and instead used
the phrases “lesser included” and
“necessarily included” to describe
whether second-degree murder
was a lesser offense of first-degree
murder.” This language is more
akin to the elements test, not
the evidence test. Then he went
through the two-step analysis and
concluded that a second-degree
murder charge was historically a
lesser included offense to first-
degree murder, but he ultimately
found that the jury instruction in
question was not supportable by
the evidence that had been pre-
sented at trial.*®

In the second case from 2018,
Bivens v. State, Judge Lumpkin was
presented with the question of
whether possession of an illegal
substance with intent to distribute
was a lesser related crime of the
offense of drug trafficking.” In
that case, the trial court had failed
to give such a jury instruction

sua sponte, and the defendant
appealed.” Judge Lumpkin again
cited Shrum and its progeny to
establish the two-part test, but he
stopped the analysis as soon as

he determined that the requested
jury instruction was not a lesser
included offense: “Appellant fails
to meet the first step of the analy-
sis as the crime of Possession with
Intent to Distribute is not a legally
recognized lesser included or lesser
related offense to the crime of
Trafficking.””* Again, this is the lan-
guage of the previous “elements”
test, not the current “evidence” test.

SUMMARY

It appears that we now have a
two-step hybrid elements/pleadings/
evidence test. First, the court
should determine whether the
proposed jury instruction is for a
lesser included offense® or a lesser
related offense.”! Second, the court
should evaluate whether prima
facie evidence was presented at
trial to support the lesser offense®
while being careful to account
for whether the defense’s theory
of the case lines up with it.* If
the defense’s theory matches the
instruction, the instruction may be
given.®* If it does not, the instruc-
tion should be refused.®®

Notable in this new formu-
lation is the court’s return to an
elements-based analysis for the
first step of the test. Under Bivens
and Bench, courts may compare
the elements of the greater offense
against the elements of the lesser
offense before looking to see if the
evidence in the case matches the
lesser offense. If there is insuf-
ficient congruence between the
elements of the two crimes, the
analysis may stop there, and the
jury instruction would not be
appropriate.® Judge Hudson noted
this in his concurrence in Bivens:
The “[m]ajority utilizes a two-
step approach that begins with
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the ‘elements’ test” instead of the
“evidence” test.” Judge Kuehn also
noticed this shift in her concur-
rence in Bivens by pointing out
that the majority had relied on a
strict elements test case in reach-
ing its conclusion that possession
with intent is not a lesser included
offense of the crime of drug traf-
ficking.®® Both Judge Hudson and
Judge Kuehn also made similar
points in their separate concurring
opinions in Bench.”

The law surrounding lesser
related crimes can be beneficial
to the prosecution at times and
beneficial to the defendant at other
times. On the one hand, a defen-
dant can force the jury to hear
instructions about other lesser
crimes more easily than before
Shrum. A defendant is not necessar-
ily restricted to the exact elements
of the charged crime. Counsel
should be alert throughout the trial
to the possibility that a lesser crime
could fit the facts better. If such
facts come out, counsel should con-
sider requesting the lesser related
offense jury instruction(s). This
could result in better outcomes for
some defendants and lower sen-
tences for lesser offenses, especially
in cases where there are strong
mitigating facts.

On the other hand, Shrum and
its progeny authorize the govern-
ment to put instructions in front
of the jury for a wider array of
crimes, including those based on
any facts alleged in the pleadings,
on testimony from the prelimi-
nary hearing and on the evidence
that comes out at trial. With more
crimes for a jury to consider, there
can be a greater likelihood that
a defendant will get convicted of
something at a jury trial.

Cases like Bench and Bivens may
signal a revival of the “elements”
test in the first step of the Shrum
analysis. Or perhaps they are
examples of how every case must
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be considered on its own unique
facts. Or maybe they represent a
“Step Zero” in the Shrum analysis,
requiring courts to make an initial
determination on whether case law
has already categorically placed a
particular lesser offense inside or
outside the scope of the doctrine
of lesser related crimes.”

No doubt, future cases will con-
tinue to reveal the precise contours
of the doctrine of lesser related
crimes. In the meantime, fore-
warned is forearmed.

“Your Honor, the defense is ready.”
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When in Doubt, File a Claim:

Administrative vs. Judicial
Federal Forfeitures

By Spencer T. Habluetzel

FIT HAS NOT ALREADY HAPPENED, you may someday have a client who asks you

for return of property seized by the federal government. The client might be an innocent
owner who let someone borrow their property or an innocent lienholder who did not know
the property was at risk of being seized. You could seek return of the property in the admin-
istrative forfeiture proceeding, but for the U.S. Department of Justice (DOJ) agency forfei-
tures, you should almost always pursue a judicial forfeiture proceeding by filing a claim.

Federal forfeitures are compli-
cated. Generally, there are three
ways to forfeit property: adminis-
trative (non-judicial, in rem), civil
(judicial, non-conviction, in rem) and
criminal (judicial, post-conviction,
in personam).! “No single law autho-
rizes federal criminal forfeiture.”?
Instead, there are multiple federal
statutes, regulations and proce-
dures applicable to forfeitures.’ The
DOJ Asset Forfeiture Policy Manual
states, “The administrative forfei-
ture process promotes the efficient
allocation of Department resources
and discourages undue burdens
on the federal judicial system
while affording interested parties
a prompt resolution through the
remission process.” Usually, federal
forfeitures begin as an administra-
tive proceeding.

ADMINISTRATIVE
FORFEITURES

The vast majority of all federal
forfeitures begin and end as an
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administrative proceeding because
they are uncontested.” In an admin-
istrative forfeiture, an individ-
ual may submit a “Petition for
Remission or Mitigation” or file
a “Claim.” A petition offers an
expedited administrative proce-
dure to informally seek return of
property without judicial action.”
A petition does not contest the for-
feiture, while a claim initiates the
judicial process to decide whether
the property should be forfeited.®
The problem with adminis-
trative federal forfeitures arises
because for some federal agencies,
there is no right after denial to pro-
ceed in court or appeal. Petitions
do not contest the forfeiture, but
they are like pardons in that they
are discretionary.” “Congress
granted complete discretion to the
Attorney General to remit or miti-
gate forfeitures as an ‘act of grace,’
and no judicial review of remission
decisions is available.””? Courts
“may only determine whether the

agency followed the applicable
procedural requirements prior

to forfeiting the property.”" As

a result, if the reviewing forfei-
ture officer denies the petition for
an arbitrary or incorrect reason,
there is little the claimant can do
to contest the denial other than for
improper notice. Whether the dis-
cretionary treatment of administra-
tive petitions is a problem depends
on the seizing agency’s regulations.
Under DOJ and its sub-agency" reg-
ulations, there is no right to proceed
in court after a petition denial and
no right to appeal like you can do in
court. Conversely, U.S. Customs and
Border Protection (CBP) regulations
do allow the claimant to proceed in
court after petition denial.**

COMPARING DOJ AND

CBP ADMINISTRATIVE

FORFEITURE PROCEDURES
In both cases, after a seizure,

DOJ and CBP will send a seizure

notice that details the possible
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actions a claimant may take and
that cites relevant statutes and
regulations. DOJ seizures rely on
28 C.ER. Parts 8 and 9. CBP seizures
rely on 19 CER. Parts 161 and 171.
The DOJ’s seizure letter explains
that a claimant may 1) “request a
pardon of the property” by filing a
petition for remission or mitigation,
2) “contest the forfeiture” by filing
a claim or 3) request a hardship
release of property.”” In support,
the FBI seizure letter cites 18 U.S.C.
§§983, 1001, 1621; 19 U.S.C. §§1602-
1619; 28 U.S.C. §1746; 28 C.ER. Parts
8 and 9. The Drug Enforcement
Administration seizure letters
additionally cite 21 U.S.C. §881.1
It is important to notice in the two
pages of single-spaced, small text,
the letter states, “If you do not file
a claim, you will waive your right
to contest the forfeiture of the asset.
Additionally, if no other claims are
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filed, you may not be able to contest
the forfeiture of this asset in any
other proceeding, criminal or civil.”"
Although the DOJ’s letter does not
explicitly say a claimant has no
right to appeal a petition denial, it
does say the claimant cannot con-
test the forfeiture if the claimant
does not file a claim. The deadline
to file a petition is 30 days from
receipt of the seizure letter while
to file a claim is 35 days from the
date of the seizure letter."”® Under
DOQJ regulations, filing a claim
requires the agency to stop the
administrative forfeiture proceed-
ing and either return the property
or transmit the claim to the U.S.
Attorney’s Office for judicial pro-
ceedings.” Because the deadlines
to file a petition or claim end about
the same time, it is not possible
under DOJ regulations to wait for
a decision on the petition before

filing a claim to force judicial pro-
ceedings. This means the claimant
must file a claim in order to protect
their rights to judicial review and
avoid a discretionary denial of the
request to return property.

In contrast to DOJ procedures,
CBP seizure letters use a different
form than DOJ letters but explain
a similar procedure.® CBP letters
also provide for filing a petition
or claim but also suggest a com-
promise offer, abandonment or
taking no action at all.*! In support,
CBP letters cite 18 U.S.C. §983;

19 U.SC. §§81614, 1617, 1618; 19 C.FR.
Parts 161 and 171.* The deadline to
tile a petition with CBP is 30 days
from the date of the seizure letter.”
However, the CBP letter states the
claimant can file a claim requesting
referral to the U.S. attorney within
60 days after a petition denial.* The
CBP regulations do not actually
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Thus, while filing a claim may be necessary to protect

the right of judicial review, resolution and return of

property will likely take longer in a judicial forfeiture

proceeding than an administrative proceeding.

provide a claim deadline expiring
after petition denial, but 18 U.S.C.
§983(a)(2)(B) provides that the claim
deadline is the date set forth in the
seizure letter.?? Therefore, a claim-
ant of property seized by the CBP
does not have to immediately file a
claim in order to preserve the right
to judicial review of the forfeiture
and related appeal.

JUDICIAL FORFEITURES

A claim forces the seizing agency
to refer the matter for civil or crim-
inal judicial forfeiture proceedings,
and failure to do so after a certain
time requires releasing the prop-
erty.” Specifically, 18 U.S.C. §983(a)
(3) provides that the government
must release the property unless
it files a civil complaint, obtains
a criminal indictment containing
forfeiture allegations or otherwise
takes appropriate steps to preserve
its right to maintain custody of the
property per the applicable criminal
forfeiture statute.” Civil judicial
forfeiture proceeds according to the
Supplemental Rules for Admiralty
or Maritime Claims and Asset
Forfeiture Actions and the Federal
Rules of Civil Procedure.?® Criminal
judicial forfeiture proceeds under
21 U.S.C. §853 and Federal Rule
of Criminal Procedure 32.2, and
third parties may assert interests
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under §853(n).? In a criminal for-
feiture, the forfeiture determination
is not made until after the verdict
or plea of guilty, and the determi-
nation of third-party interests are
deferred until even later.’° Thus,
while filing a claim may be neces-
sary to protect the right of judicial
review, resolution and return of
property will likely take longer in a
judicial forfeiture proceeding than
an administrative proceeding.

CONCLUSION

In certain situations, such as for
innocent lienholders, the govern-
ment does not usually deny admin-
istrative petitions for remission. But
because there is no right to review
petition denial or for subsequent
judicial proceedings in DOJ for-
feitures, claimants should always
file claims after DOJ seizures. It
is just good business (and a way
to avoid a potential malpractice
claim). The claim forces the forfei-
ture into court, giving the claimant
the opportunity for judicial review
by law instead of discretionary
administrative review.

The contents of a petition and a
claim are sufficiently similar that
they can be drafted in tandem. The
DOJ may still consider remission
or settlement concurrently with
a judicial proceeding, so it is still

worth filing both a petition and a
claim.’ The additional time to pre-
pare both documents is relatively
short as the claimant can utilize
similar answers in both docu-
ments. However, with CBP, there is
no need to file a claim unless the
petition is denied because the CBP
letter currently allows for filing a
claim after denial of the petition.
While the government’s desire
to avoid unnecessarily burdening
the courts or wasting resources
is admirable, claimants must be
aware that the DOJ’s rules make
administrative forfeitures a poten-
tially risky proposition. Failing to
pursue judicial forfeiture means
the claimant is ultimately trusting
an unknown agency employee to
exercise discretion in the claim-
ant’s favor.* Additionally, some-
times pursuing judicial forfeiture
can make the government view
the proceeding as more trouble
than it is worth. For example, in
one instance after a lienholder
filed a claim, the DOJ withdrew
its interest in the property even
though there was substantial pos-
itive equity available to the DOJ
after satisfying the lien. If the DOJ
really does desire to save time and
avoid judicial forfeiture proceed-
ings, then all the DOJ has to do is
change the seizure notice letter
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form to provide a claim deadline
after petition denial similar to the
CBP’s seizure notice letter.*® Until
then, when in doubt, file a claim.
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NOTICE OF INVITATION TO
SUBMIT OFFERS TO CONTRACT

THE OKLAHOMA INDIGENT DEFENSE SYSTEM BOARD OF DIRECTORS gives notice that it will entertain sealed

Offers to Contract (“Offers”) to provide non-capital trial level defense representation during Fiscal Year 2024 pursuant to 22 O.S.

2001, '1355.8. The Board invites Offers from attorneys interested in providing such legal services to indigent persons during Fiscal
Year 2024 (July 1, 2023 through June 30, 2024) in the following counties: 100% of the Oklahoma Indigent Defense System
caseloads in THE FOLLOWING COUNTIES:

ATOKA / BRYAN / CANADIAN / COAL / COTTON / CRAIG / JEFFERSON / GRADY /
HUGHES /7 KAY / LINCOLN / NOBLE / NOWATA / OTTAWA / PONTOTOC /
POTTAWATOMIE / ROGERS / SEMINOLE / WAGONER / WASHINGTON

Offer-to-Contract packets will contain the forms and instructions for submitting Offers for the Board’s consideration. Contracts
awarded will cover the defense representation in the OIDS non-capital felony, juvenile, misdemeanor, traffic, youthful offender and
wildlife cases in the above counties during FY-2024 (July 1, 2023 through June 30, 2024). Offers may be submitted for complete
coverage (100%) of the open caseload in any one or more of the above counties. Sealed Offers will be accepted at the OIDS offices

Monday through Friday, between 8:00 a.m. and 5:00 p.m.
The deadline for submitting sealed Offers is 5:00 PM, Thursday, March 16, 2023.

Each Offer must be submitted separately in a sealed envelope or box containing one (1) complete original Offer and

two (2) complete copies. The sealed envelope or box must be clearly marked as follows:

FY-2024 OFFER TO CONTRACT TIME RECEIVED:
COUNTY / COUNTIES DATE RECEIVED:

The Offeror shall clearly indicate the county or counties covered by the sealed Offer; however, the Offeror shall leave the areas for
noting the time and date received blank. Sealed Offers may be delivered by hand, by mail or by courier. Offers sent via facsimile
or in unmarked or unsealed envelopes will be rejected. Sealed Offers may be placed in a protective cover envelope (or box) and, if
mailed, addressed to OIDS, FY-2024 OFFER TO CONTRACT, P.O. Box 926, Norman, OK 73070-0926. Sealed Offers delivered by
hand or courier may likewise be placed in a protective cover envelope (or box) and delivered during the above-stated hours to OIDS, at
111 North Peters, Suite 500, Norman, OK 73069. Please note that the Peters Avenue address is NOT a mailing address; it is a
parcel delivery address only. Protective cover envelopes (or boxes) are recommended for sealed Offers that are mailed to avoid damage
to the sealed Offer envelope. ALL OFFERS, INCLUDING THOSE SENT BY MAIL, MUST BE PHYSICALLY RECEIVED
BY OIDS NO LATER THAN 5:00 PM, THURSDAY, March 16, 2023 TO BE CONSIDERED TIMELY SUBMITTED.

Sealed Offers will be opened at the OIDS Norman Offices on Friday, March 17, 2023, beginning at 9:30 AM, and reviewed by the
Executive Director or his designee for conformity with the instructions and statutory qualifications set forth in this notice.
Non-conforming Offers will be rejected on Friday, March 17, 2023, with notification forwarded to the Offeror. Each rejected
Offer shall be maintained by OIDS with a copy of the rejection statement.




NOTICE OF INVITATION TO
SUBMIT OFFERS TO CONTRACT

Copies of qualified Offers will be presented for the Board’s consideration at its meeting on Friday, March 24th, 2023, at a place to

be announced.

With each Offer, the attorney must include a résumé and affirm under oath his or her compliance with the following statutory
qualifications: presently a member in good standing of the Oklahoma Bar Association; the existence of, or eligibility for, professional
liability insurance during the term of the contract; and affirmation of the accuracy of the information provided regarding other
factors to be considered by the Board. These factors, as addressed in the provided forms, will include an agreement to maintain
or obtain professional liability insurance coverage; level of prior representation experience, including experience in criminal and
juvenile delinquency proceedings; location of offices; staff size; number of independent and affiliated attorneys involved in the
Offer; professional affiliations; familiarity with substantive and procedural law; willingness to pursue continuing legal education
focused on criminal defense representation, including any training required by OIDS or state statute; willingness to place such
restrictions on one’s law practice outside the contract as are reasonable and necessary to perform the required contract services, and

other relevant information provided by attorney in the Offer.

The Board may accept or reject any or all Offers submitted, make counter-offers, and/or provide for representation in any manner
permitted by the Indigent Defense Act to meet the State’s obligation to indigent criminal defendants entitled to the appointment of

competent counsel.

FY-2024 Offer-to-Contract packets may be requested by facsimile, by mail, or in person, using the form below. Offer-to-Contract
packets will include a copy of this Notice, required forms, a checklist, sample contract, and OIDS appointment statistics for FY-2019,
FY-2020, FY-2021, FY-2022 and FY-2023 together with a 5-year contract history for each county listed above. The request form
below may be mailed to OIDS OFFER-TO-CONTRACT PACKET REQUEST, P.O. Box 926, Norman, OK 73070-0926,
or hand delivered to OIDS at 111 North Peters, Suite 500, Norman, OK 73069 or submitted by facsimile to OIDS
at (405) 801-2655.

REQUEST FOR OIDS FY-2024 OFFER-TO-CONTRACT PACKET

Name OBA #
Street Address Phone
City, State, Zip Fax

County / Counties of Interest




LAaw & PSsYCHOLOGY

Examining Mental Health
Professionals: Analysis of Work
Product and Impeachment Methods

By Dr. Shawn Roberson

TTORNEYS ENCOUNTER

mental health professionals
across varied legal settings. It can
be challenging to understand and
dispute the work of a professional
without possessing their expertise.
This article is intended to help legal
professionals understand some
common shortcomings in mental
health professionals” work product
and avenues for cross-examination.
It also aims to assist in assessing
the quality of work product for
your expert and potential issues
that need to be addressed during
direct examination.

Mental health professionals
do not possess the same areas of
expertise or qualifications, nor are
they equally equipped to serve as
expert witnesses. The most common
experts you will encounter include:
Psychologists: These profession-

als hold a doctoral-level degree
(e.g, Ph.D., Psy.D. or Ed.D.) and
are licensed by the Oklahoma
State Board of Examiners of
Psychologists. They have extensive
training in psychological testing
and conducting therapy. Although
they are usually familiar with pre-
scription medications to treat men-
tal illnesses, they are not licensed
to prescribe medications. When
they assess someone for a legal
context, it will typically include
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both a clinical interview and
objective psychological testing.
According to state regulations, this
is the only license that allows pro-
fessionals to refer to themselves
as psychologists and their work
product by the term psychological
(or any derivative thereof).

Psychiatrists: These professionals
hold a doctoral-level degree (e.g.,
M.D. or D.O.). They are licensed
by either the Oklahoma Board of
Medical Licensure and Supervision
(M.D.) or the Oklahoma State Board
of Osteopathic Examiners (D.O.).
They are trained to prescribe med-
ications to treat mental illnesses
and conduct therapy. Although
they may be familiar with some
psychological testing, they are not
typically trained to administer and
interpret such tests. When they
assess someone for a legal context,
they usually rely on a clinical inter-
view and their observations of the
examinee without the benefit of
objective testing.

Master’s degree-level clinicians:
These professionals (in Oklahoma)
hold various types of master’s
degrees, allowing them to be
licensed at that level (e.., licensed
professional counselor (LPC),
licensed behavioral practitioners
(LBP), licensed marital and family
therapist (LMFT), licensed clinical

social worker (LCSW), etc)). They are
licensed by their respective boards
(e.g., the Oklahoma State Board

of Behavioral Health for the first
three listed and the Oklahoma State
Board of Licensed Social Workers
for the latter listing). Depending
upon which profession we are
discussing, some are trained in
therapy, some are trained in objec-
tive testing, and some are trained in
both. According to state regulations,
these professionals are not allowed
to refer to their work product by the
term psychological (or any deriv-
ative thereof), which is why you
often see them title their reports as a
“mental health assessment” and not
a “psychological evaluation.”

I strongly recommend that if
you are dealing with a proffered
“expert,” you obtain details as
to licensure (if any), degrees
(i.e., accreditation) and the extent
of their knowledge and authority
to render opinions specifically on
mental illness, objective testing and
other clinical issues. Licensure is an
important issue, especially when
it comes to qualifying an expert in
voir dire or during a Daubert chal-
lenge. I recommend that attorneys
possess a copy of the ethical and
professional guidelines for each
type of licensed professional they
are likely to encounter, along with
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knowledge of how to access their
state board’s website to check for

licensure, sanction history, etc.

In addition, these sites typically
provide the rules for various pro-
fessionals, outlining their areas of
expertise and limitations. A note of
caution: In some instances, master’s
degree-level clinicians sometimes
also possess doctoral-level degrees,
including the term “psychology”
in the degree, but they are often
obtained from programs that do
not allow them to become licensed
at the doctoral level (e.g., online
degrees, degrees from programs
not sufficiently accredited, etc.).
Nonetheless, their respective
boards do allow such profession-
als to use the title of “Dr.” further
confusing legal professionals as

to their level of expertise. I would
recommend that legal professionals
focus not just on degree or title but
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on the highest level of licensure
the person possesses. The person
can, at times, be identified by a
string of abbreviated certifica-
tions after their name. The legal
professional should also be aware
of “vanity diplomates” or other
supposed credentials a proffered
expert may tout, as many of them
involve little more than paying to
take an open-book test and receive
a certification to present to the
judiciary or clients. Legitimate
board certification represents an
additional, higher-level demon-
stration of credentialing, often
including both written and oral
examinations. However, like licen-
sure, board certification does not
ensure the quality of services. The
quality of services is determined
by examining methodology, rea-
soning and other factors within a
particular case.

The current article will attempt
to inform the reader of the most

common missteps of mental health
professionals, how they can be
identified and how an attorney can
effectively bring such errors to light
for the trier of fact.

EXAMINE THE ORIGINAL
SOURCE DOCUMENTS
Oftentimes, lawyers receive
only the end work product in the
form of a report with opinions.
This report may or may not accu-
rately reflect the underlying data.
Some experts don’t even provide
a “methods” section outlining the
data upon which they relied, which
should be a red flag. Unfortunately,
mental health professionals are
also not immune from misrep-
resentation and bias. Research
shows that experts are prone to
providing more favorable opinions
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to the attorneys retaining their
services. This is not, in my opinion,
usually an intentional slanting of
opinions but our natural human
inherent trait of providing what is
requested. Although well-trained
experts employ strategies to avoid
bias, it is only upon questioning
and closely examining the meth-
odologies employed to arrive

at an opinion if these strategies
were implemented. An attorney’s
ability to review and demonstrate
in open court how a professional
misrepresented data can be crucial
in cross-examination. This could
include a review of clinical notes,
assistant’s notes, computer-generated
reports and even the raw data
from psychological testing.

There are specific processes for
obtaining test materials (e.g., test
responses, computer-generated
reports, etc.) because they are
considered trademark secrets by
the companies that issue them.
Under most circumstances, experts
are barred from releasing such
materials directly to attorneys due
to both ethical tenants and owner-
ship agreements with the testing
companies. Experts are allowed
to forward test materials to other
appropriately trained and licensed
professionals, which will require
you to hire such an expert if you
have not already. It should be noted
that this typically does not include
some of the aforementioned

professionals (i.e., psychiatrists,
social workers, etc.) who do not
have the appropriate educational
background and training to receive
such materials. The only other way
to obtain test data is by court order.
Many psychological “tests” are
composed of self-report checklists
with no measure of validity. All
measures are not equally valid
and reliable. In some cases, these
checklists are presented as “tests”
but are easily defeated by an exam-
inee and do not hold up under
cross-examination. Several years
ago, I encountered an expert who
claimed that a defendant charged
with a violent sex offense did not
have deviant sexual interests based
upon his completion of a checklist
with questions like, “Even when
women claim they don’t want to
be sexually touched, they really
enjoy it.” Unless the examinee is
of extremely low intelligence, they
know how to answer this question
to present themselves as less devi-
ant. If the attorney was not armed
with details about this “test,” the
cross-examination might have
gone very differently. Moreover,
had the attorney who retained this
expert been aware of the nature
of this “test,” the attorney might
have prepared differently. There
are resource materials that can
serve as useful aids in determining
the quality of a test.! Tests are also
frequently updated, so you should

ensure a practitioner is using the
current version.

Once you have access to the
underlying test data, you may be
surprised by what can be revealed.
It is not uncommon, in my expe-
rience, to find that psychologists
made errors in simple addition,
changing the scores and sometimes
the interpretation. More egregious
errors are also sometimes discov-
ered. Not long ago, I was involved
in a murder case where the oppos-
ing expert clearly stated in their
report that a specific psychological
test showed no evidence of aggres-
sion or a personality disorder. That
expert, and the retaining attorney,
curiously agreed to hand over all
the data except for the computer
printout from that one test. After
it was obtained by court order,
the test printout possessed by
that expert revealed the expert’s
claim was blatantly false, with the
document specifically noting high
scores related to aggression and a
possible personality disorder. In
another case from several years
ago, it was discovered that a prom-
inent psychologist had created
a second false protocol without
anyone’s knowledge.

USE OF ASSISTANTS

Mental health professionals
often choose to use lesser-qualified
assistants who are not licensed
professionals (e.g., “psychological

Many psychological “tests” are composed of self-

report checklists with no measure of validity. All

measures are not equally valid and reliable.
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technicians,” students, etc.).
However, they do not always reveal
this in their reports. The limitations
of using assistants can be many,
including cases where the assistant
actually spends more time with
the examinee than the licensed
professional, misadministration or
improper scoring of tests, poor or
biased note-taking, overstepping
their legally allowed role (i.e., clini-
cal decision-making, etc.) or having
limited experience. It may require
the testimony of such an assistant
in court to bring these issues to
light when they are not readily
apparent in the expert’s report.

CHERRY-PICKING DATA

Mark Twain famously quipped,
“There are three kinds of lies: lies,
damned lies, and statistics.” This
is a wonderful summation of how
experts (in any field) sometimes
manipulate facts by cherry-picking
data. That is, they choose the data
that fit their conclusions and omit
(or minimize) the ones that do
not. This can include both clinical
data (e.g,, observations, the exam-
inee’s statements, the information
contained in records, etc.) and test
data. In some cases, scores on tests
can have multiple, but very differ-
ent, interpretations. The clinician
then chooses which interpretation
matches their opinion (i.e., con-
firmation bias), sometimes never
informing the reader that the score
might have other interpretations.
Oftentimes, there may be competing
hypotheses or diagnoses to explain
behavior, but the expert focuses on
just one to the exclusion of others.
In other instances, experts reference
uncorroborated data in support of
their opinions, without informing
the reader that the evidence is
wholly questionable.
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EXAMINEE RESPONSE STYLE
Because of the subjectivity
of psychological diagnosis, the
response style of the examinee can
play a pivotal role. Examinees will
lie and misrepresent their function-
ing to experts for various reasons.
Sometimes, it is to look more
pathological (i.e., malingering) in an
attempt to improve the outcome of a
criminal case or win a civil lawsuit.
In other instances, examinees try
to appear more psychologically
healthy than is the case, referred
to as “faking good” (i.e., custody
disputes, pre-employment exams,
sex offender evaluations, etc.). The
assessment of response style could
comprise an entire article in itself
and will not be extensively dis-
cussed here. Simply put, an expert
should be prepared to explain how
they considered the issue. In situ-
ations where the examinee would
obviously be motivated to be less
than honest, the examiner needs to
seriously consider the need for an
objective assessment of response
style. There is absolutely no research
to suggest that mental health profes-
sionals are effective “lie detectors”
or can discern when malingering
or “faking good” is taking place.
Otherwise, there would have been
little need to invent objective tests
to measure it.

FACT VERSUS FICTION

One of the most common
pitfalls for mental health experts
lies in the failure to differentiate
what is alleged versus what has
been demonstrated as true. While
reliance on third parties for collat-
eral information can be important,
treating it as factual can be a fatal
flaw in a case. When citing uncor-
roborated data, it should be so
noted. For example, if told by a
relative that an examinee suffered
a traumatic brain injury, effective
report writers cite it as a “reported”
injury until confirmed. Even with

the examinee themself, the expert
should use this type of language. If
an examinee indicated they began
suffering from auditory hallucina-
tions in college, it is “reported” and
not written as factual. This helps
the reader understand the strength
of the data and avoids the risk of
the expert being shown to be in
error if later data is contradictory.

LACK OF COLLATERAL
INFORMATION

One of the common complaints I
encounter from attorneys is a lack of
the examiner doing anything other
than meeting with an examinee.
This concern is well-raised for some
types of evaluations. Depending
upon the purpose of the evaluation,
the failure to order prior treatment
records may significantly hinder an
expert from reaching supportable
conclusions. When examining an
expert’s work product, consider
whether prior treatment records,
evaluation reports, school records,
legal records, substance abuse
testing or interviews of third parties
would have led the examiner to
different conclusions.

It is advisable to use an expert
who is thorough (as the case
requires) if you expect their opin-
ions to withstand scrutiny. At
times, attorneys may seek to use
an expert who is less thorough
because it lowers the financial cost
or who is superficial and does not
uncover the potential negatives
about the client. I recently had a
colleague in another state receive
an attorney request for a “less inva-
sive” examination, which that col-
league declined. Just recently, I was
contacted by a corporation request-
ing a fitness-for-duty evaluation of
an employee they were concerned
might pose a threat. However,
upon providing a fee agreement,
their legal department altered the
contract, eliminating the interview
of third parties or seeking outside
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records. Some professionals might
proceed with such an examination,
but it is ill-advised in assessing
dangerousness in the workplace
and many other issues addressed
by psychological evaluations.

DIAGNOSIS CAN BE FLAWED

The social sciences are consid-
ered a “soft science” because they
often rely upon subjective decision
making. Symptoms are reported
by examinees, and if they are not
accurate, it can compromise diag-
nostic accuracy. Moreover, clini-
cians are not human lie detectors;
in fact, research suggests they can
be fooled by deceptive clients.? If
no objective form of testing is uti-
lized, it becomes even more diffi-
cult (at times) to arrive at accurate
results. This is why the findings
in many correctional centers,
psychiatric hospitals and other
settings can be questionable. The
Rosenhan study (1973) demon-
strated the problems with diagno-
sis decades ago. The study used
confederates, none of whom actu-
ally had a mental illness, who pre-
sented themselves at psychiatric
hospitals. They reported that they
had experienced what sounded
like an auditory hallucination but
aside from this claim, presented
without other symptoms of mental
illness. After admission, they
denied hallucinations and acted
completely normal. Nonetheless,
they were hospitalized for weeks,
the medical staff did not discern
that the study participants were
not actually mentally ill, and the
participants were assigned seri-
ous diagnoses (i.e., schizophrenia,
bipolar disorder, etc.).

Of course, if you have much
experience with the mental health
system, you have probably already
encountered the fact that the same
person may be assigned an array
of subjective diagnoses depend-
ing upon who examines them.
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“Diagnostic momentum” occurs
when a poor assessment and diag-
nosis is continued in subsequent
reports and opinions with no criti-
cal analysis of how it was reached.
These diagnoses often begin with
a brief intake assessment, utilizing
only a clinical interview. Once
diagnosed, it can be very difficult
to change perceptions, even if the
initial diagnosis was inaccurate or
the person’s symptoms changed
over time. Skepticism should also
be applied in considering the
diagnoses obtained through Social
Security disability income exams.
Despite the evidence that research
indicates malingering occurs in up
to 50% of such evaluations, the U.S.
Department of Health and Human
Services (HHS oversees state Social
Security programs) forbids the
use of malingering tests and can
severely limit the time and meth-
ods used to reach a diagnosis for
their agency. In summary, not all
evaluations are equal.

ADVERSARIAL ALLEGIANCE

Last but certainly not least,
attorneys are, no doubt, aware
that experts are sometimes biased
toward the side retaining them.
This phenomenon has been

captured and replicated in sci-
entific studies. One of the first of

these brilliant studies included
over 100 forensic psychologists
and psychiatrists who reviewed
the same set of offender data to
offer an opinion on dangerousness
but believed they were being hired
by either the defense or the pros-
ecution.’ Care to take a guess

as to the results? It showed that
those working for the prosecution
tended to score the offender as
higher risk, while those working
for the defense scored the offender
as lower risk. Obviously, this
study does not demonstrate that
all experts (or any one expert) are
biased, but it points to an inherent
problem of the adversarial system.

HIRED GUNS

Although less common, some
opinions are clearly for sale, as
long ago asserted by the book
Whores of the Court: The Fraud of
Psychiatric Testimony and the Rape
of American Justice. In such cases,
it often requires hiring your own
expert to comb through the data
and ascertain where the bias lies.
It can also be useful for an attor-
ney to research the expert’s back-
ground (i.e., prior court rulings,
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how often an expert works for

one side of the adversarial system,
etc.). In one case I participated in,
the attorney found that a high-
profile national expert’s work was
admonished by another state’s
court system. I would add that this
expert was “board certified” and
had been recognized with some
of the most prestigious awards a
national association has to offer.
Given the expert’s impressive
background, without discovering
this information, the attorney
might have had a difficult time
demonstrating bias.

CONCLUSIONS

While the field can be of great
assistance in reaching legal conclu-
sions, it is equally ripe for bias and a
lack of objectivity. In my experience,
the gatekeepers of accountability for
mental health professionals” work
product fall to legal professionals,
as the individual experts and their
respective licensure boards will not
necessarily ensure compliance with
professional standards.

ABOUT THE AUTHOR
Dr. Shawn Roberson is a
licensed psychologist in
private practice. He has
conducted thousands of
criminal and civil forensic
examinations throughout Oklahoma
and other states. Dr. Roberson
previously served as the chairperson
for the Oklahoma State Board of
Examiners of Psychologists in addition
to teaching at numerous universities.
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ACCESS TO JUSTICE

Seeking Courtroom

Interpreter Candidates

By Debra Charles

O YOU KNOW SOMEONE
who might have the skills
to be a courtroom interpreter?
The 2023 training program for
the Oklahoma Supreme Court’s
Language Access Program is now
enrolling! These intensive three-day
programs will be held in Oklahoma
City on April 5-7 and in Woodward
on April 12-14.

Qualified interpreters play an
essential role in ensuring equal
access to justice and helping court
proceedings function efficiently
and effectively. To further this
important goal, the Oklahoma
Supreme Court has implemented a
credentialing program for inter-
preters in the Oklahoma courts.!
As the Language Access Program
continues to grow, credentialed
interpreters have excellent poten-
tial to be busy and successful in
serving Oklahoma courts.

Many persons who come before the
courts are partially or completely
excluded from full participation

in the proceedings due to limited
English proficiency or a speech or
hearing impairment. It is essential
that the resulting communication
barrier be removed, as far as possi-
ble, so that these persons are placed
in the same position as similarly
situated persons for whom there is
no such barrier. ...
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The Oklahoma program
utilizes nationally recognized
standards for training and exam-
ination.? Successful candidates are
individuals who possess an edu-
cated, native-like mastery of both
English and another language and
display wide general knowledge —
characteristic of what a minimum
of two years of general education
at a college or university would
provide. Our training program
helps individuals develop the
skills to perform the three major
types of court interpreting: sight
translation, consecutive interpret-
ing and simultaneous interpreting.

Courtroom interpreters are
freelance professionals who are
retained by local courts on a
case-by-case basis. This offers an
excellent opportunity for growing
a rewarding business while main-
taining a work-life balance and
flexible scheduling.

Candidates with strong language
skills are needed — for both spo-
ken language and sign language
interpreting. Please share this
information with anyone you
know who might be a good fit
for this exciting area. The flyer
for the spring program is on the
next page, and more information
is available at www.OSCN.net >
Programs > Certified Courtroom
Interpreters.

Debra Charles serves as general
counsel for the Administrative
Office of the Courts.

ENDNOTES

1. The Supreme Court has approved
detailed rules related to courtroom interpreting
in Oklahoma courts. The Code of Professional
Responsibility for Courtroom Interpreters in the
Oklahoma Courts is set forth in Title 20, Chap 23,
App |. The interpreter credentialing and continuing
education process is set forth in the Rules of the
State Board of Examiners of Certified Courtroom
Interpreters. Title 20, Chap 23, App Il. Rules
governing disciplinary proceedings are set forth in
Title 20, Chap 23, App Ill.

The State Board of Examiners of Certified
Courtroom Interpreters provides oversight of the
interpreter credentialing and disciplinary program,
with subject matter expertise, exam proctoring
and program administration provided by the
Administrative Office of the Courts professional
staff. The board is created by statute, and its actions
are supervised by the Supreme Court and subject to
approval by the court. See 20 O.S. §1701, et seq.

2. Preamble to the Code of Professional
Responsibility for Interpreters, Rule 1, Title 20,
Chap 23, App I.

3. The court interpreter credentialing process
developed by the National Center for State Courts
(the “NCSC”) is widely recognized as the industry
standard for certification of courtroom interpreters.
Like most states, Oklahoma uses these nationally
recognized standards and the NCSC examinations
for its courtroom interpreter credentialing.
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LEGISLATIVE MONITORING COMMITTEE

Legislative Update

By Shanda McKenney

S OF THIS WRITING, itis

two weeks into the First Regular
Session of the 59th Legislature,
and your Legislative Monitoring
Committee is hard at work keeping
an eye on legislation that may be of
interest to Oklahoma’s attorneys. If
you were unable to attend the 2023
Legislative Kickoff in person, you
haven’t missed out completely! An
online video replay of the program is
available at https://bit.ly/3Esidgr, and
viewing it can earn you some CLE
credit, too!

During the event, Clay Taylor
and Angela Ailles Bahm presented
the basics of how legislation winds
through the system and how the
public can keep track of its process.
After that, several substantive bills
were presented by OBA members.
One of the highlights of this pro-
gram, “60 Bills in 60 Minutes,” was
provided by the following speakers:

B Stacy Acord, McDaniel
Acord (Family Law)

B Paul Cason, Goodwin/Lewis
(Civil Procedure/Courts)

B Amber Peckio Garrett,
Amber Law Group
(Cannabis Law)

B Teena Gunter, Oklahoma
Department of Agriculture,
Food and Forestry
(Government)

B Seth Paxton, Paycom
Government Affairs
(Native American Law)

m Taylor Venus, Venus Law
Firm (Environment/
Natural Resources)
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Legislative Monitoring Committee Chair Shanda McKenney introduces OBA
Legislative Liaison Clay Taylor during the Legislative Kickoff event in January.

Following the presentation of
highlighted bills by topic, Jari Askins
moderated a legislative panel, which
included OBA members Sen. Brent
Howard, Sen. Kay Floyd, Rep. Chris
Kannady and Rep. Jason Lowe.

The next major event for this
committee is OBA Day At the Capitol,
which is scheduled for Tuesday,
March 21, beginning at the Oklahoma
Bar Center in Oklahoma City. We will
hear from several speakers regarding
the progress of the session. Following
a networking lunch, we will walk
across the street to the Capitol
building to meet with legislators and
introduce ourselves as resources
in specific subject matter areas.

If you have an interest in the
work this committee does, please
visit http://bit.ly/3wwswQA. If you

are particularly interested in any
specific legislation, please keep
the following remaining dead-
lines in mind:

B March 2 — deadline for bills
to come out of committee

B March 23 — deadline for
bills to be voted on the floor
in the house of origin

B April 27 — deadline for bills
to be voted on the floor in
the opposite house

B May 26 - sine die adjourn-
ment of the Legislature

As always, you can check the
legislative calendars yourself, track
specific bills, get contact information
for legislators and so much more by
visiting www.oklegislature.gov.
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DAY AT THE

Agenda coming soon!
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Professional Responsibility

Commission Annual Report

As Compiled by the Office of the General Counsel
of the Oklahoma Bar Association
Jan. 1, 2022 — Dec. 31, 2022 | SCBD 7401

INTRODUCTION

Pursuant to the provisions of Rule 14.1, Rules Governing
Disciplinary Proceedings (RGDP), 5 O.S. 2021, ch. 1, app. 1-A,
the following is the Annual Report of grievances and com-
plaints received and processed for 2022 by the Professional
Responsibility Commission and the Office of the General
Counsel of the Oklahoma Bar Association.

THE PROFESSIONAL
RESPONSIBILITY COMMISSION

The Professional Responsibility Commission is com-
posed of seven persons — five lawyer and two non-lawyer
members. The lawyer members are nominated by the
president of the Oklahoma Bar Association subject to the
approval of the Board of Governors. The two non-lawyer
members are appointed by the speaker of the Oklahoma
House of Representatives and the president pro tempore of
the Oklahoma Senate, respectively. Members serve for a
term of three years, with a maximum of two terms. Terms
expire Dec. 31 at the conclusion of the three-year term.

Lawyer members serving on the Commission all
or part of 2022 were Chairperson Sidney K. Swinson,
Tulsa; Vice Chairperson Heather Burrage, Durant;
Karen A. Henson, Shawnee; Matthew Beese, Muskogee;
Jimmy D. Oliver, Stillwater; and Alissa Preble Hutter,
Norman. The non-lawyer members were John
Thompson, Oklahoma City, and James W. Chappel,
Norman. Commission members serve without compen-
sation but are reimbursed for actual travel expenses.

RESPONSIBILITIES

The Professional Responsibility Commission con-
siders and investigates any alleged ground for disci-
pline, or alleged incapacity, of any lawyer called to its
attention, or upon its own motion, and takes such action
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as deemed appropriate to effectuate the purposes of the
Rules Governing Disciplinary Proceedings. Under the
supervision of the Commission, the Office of the General
Counsel investigates all matters involving alleged mis-
conduct or incapacity of any lawyer called to the attention
of the General Counsel by grievance or otherwise and
reports to the Commission the results of investigations
made by or at the direction of the General Counsel. The
Commission then determines the disposition of grievances
or directs the instituting of a formal complaint for alleged
misconduct or personal incapacity of a lawyer. The Office
of the General Counsel prosecutes all proceedings under
the Rules Governing Disciplinary Proceedings, supervises
the investigative process and represents the Oklahoma
Bar Association in all reinstatement proceedings.

OBA MEMBERSHIP STATISTICS

The membership of the Oklahoma Bar Association as
of Dec. 31, 2022, was 18,588 lawyers. The total number of
members included 12,024 males and 6,564 females.
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VOLUME OF GRIEVANCES

During 2022, the Office of the General Counsel
received 198 formal grievances involving 151 lawyers and
840 informal grievances involving 643 lawyers. In total,
1,038 grievances were received against 794 lawyers. The
total number of grievances and lawyers receiving the
same differs because some lawyers received multiple
grievances. In addition, the Office of the General Counsel
processed 133 items of general correspondence, which is
mail not considered to be a grievance against a lawyer.!

On Jan. 1, 2022, 160 formal grievances were carried
over from the previous year. The carryover accounted
for a total caseload of 358 formal investigations pend-
ing throughout 2022. Of those grievances, 192 inves-
tigations were completed by the Office of the General
Counsel and presented for review to the Professional
Responsibility Commission. Therefore, 166 formal
grievances remained pending as of Dec. 31, 2022.

The time required for investigating and concluding
each grievance varies depending on the seriousness
and complexity of the allegations and the availability
of witnesses and documents. The Commission requires
the Office of the General Counsel to report monthly
on all informal and formal grievances received and all
investigations completed and ready for disposition by
the Commission. In addition, the Commission receives
a monthly statistical report on the pending caseload.
The Board of Governors is advised statistically each
month of the actions taken by the Commission.
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DISCIPLINE IMPOSED BY THE PROFESSIONAL
RESPONSIBILITY COMMISSION

Formal Charges. During 2022, the Professional
Responsibility Commission voted on the filing of for-
mal disciplinary charges against eight lawyers involv-
ing 30 formal grievances. In addition, the Commission
also oversaw the investigation of 12 Rule 7, RGDP
formal disciplinary charges filed with the chief justice
of the Oklahoma Supreme Court.

Private Reprimands. Pursuant to Rule 5.3(c), RGDP,
the Professional Responsibility Commission has the
authority to impose private reprimands, with the consent
of the lawyer, in matters of less serious misconduct or
if mitigating factors reduce the sanction to be imposed.
During 2022, the Commission voted to administer private
reprimands to 20 lawyers involving 27 formal grievances.

Letters of Admonition. During 2022, the Professional
Responsibility Commission voted to issue letters of
admonition to 32 lawyers involving 39 formal grievances
cautioning that the conduct of the lawyer was danger-
ously close to a violation of a disciplinary rule.
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Dismissals. The Professional Responsibility
Commission dismissed 12 grievances that had been
received but not concluded due to the resignation of the
lawyer pending disciplinary proceedings, a continuing
lengthy suspension of the respondent lawyer or dis-
barment of the respondent lawyer. The remainder were
dismissed where the investigation could not substanti-
ate the allegations by clear and convincing evidence.

Diversion Program. The Professional Responsibility
Commission may also refer respondent lawyers to the
Discipline Diversion Program, where remedial mea-
sures are taken to ensure that any deficiency in the
representation of a client does not occur in the future.
During 2022, the Commission referred 32 lawyers to
the Discipline Diversion Program for conduct involv-
ing 40 grievances.

The Discipline Diversion Program is tailored to
the individual circumstances of the participating
lawyer and the misconduct alleged. Oversight of the
program is by the OBA Ethics Counsel, with the OBA
Management Assistance Program staff involved in
programming. Program options include Trust Account
School, Professional Responsibility/Ethics School, Law
Office Management Training, Communication and Client
Relationship Skills and Professionalism in the Practice of
Law. In 2022, instructional courses were taught by OBA
General Counsel Gina Hendryx, OBA Assistant General
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Counsels Katherine Ogden and Tracy Pierce Nester, OBA
Ethics Counsel Richard D. Stevens, OBA Management
Assistance Program Director Jim Calloway and OBA
Practice Management Advisor Julie Bays.

As a result of the trust account overdraft reporting
notifications, the Office of the General Counsel is able to
monitor when lawyers encounter difficulty with manage-
ment of their IOLTA accounts. Upon recommendation of
the Office of the General Counsel, the Commission may
place those individuals in a tailored program designed to
instruct on basic trust accounting procedures. This course
is also available to the OBA general membership as a
continuing legal education course.

SURVEY OF GRIEVANCES

To better inform the Oklahoma Supreme Court,
the bar and the public of the nature of the grievances
received, the number of lawyers receiving grievances
and the practice areas of misconduct involved, the
following information is presented.

Formal and informal grievances were received against
794 lawyers. Therefore, fewer than 5% of the lawyers
licensed to practice law in Oklahoma received a griev-
ance in 2022.

A breakdown of the types of misconduct alleged in
the 198 formal grievances opened by the Office of the
General Counsel in 2022 is as follows:
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Of the 192 formal grievances, the area of practice is The largest number of grievances received were against
as follows: lawyers who have been in practice for 26 years or more.
The age of lawyers with disciplinary cases filed before the

Area of Practice Oklahoma Supreme Court in 2022 is depicted below.

DISCIPLINE IMPOSED BY THE OKLAHOMA
SUPREME COURT

In 2022, discipline was imposed by the Oklahoma
Supreme Court in 20 disciplinary cases. The discipline
imposed was:

The number of years in practice of the 151 lawyers
receiving formal grievances is as follows:
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There were 22 discipline cases filed with the
Oklahoma Supreme Court as of Jan. 1, 2022. During
2022, 21 new formal complaints were filed for a total of
43 cases before the Oklahoma Supreme Court during
2022. On Dec. 31, 2022, 23 cases remained open before
the Oklahoma Supreme Court.

REINSTATEMENTS

On Jan. 1, 2022, there were two petitions for reinstate-
ment pending before the Professional Responsibility
Tribunal and three petitions for reinstatement pending
before the Oklahoma Supreme Court. There were six
new petitions for reinstatement filed in 2022. In 2022, the
Oklahoma Supreme Court granted four reinstatements
and denied one. On Dec. 31, 2022, there were three peti-
tions for reinstatement pending before the Professional
Responsibility Tribunal and two petitions for reinstate-
ment pending before the Oklahoma Supreme Court.

UNAUTHORIZED PRACTICE OF LAW

Rule 5.1(b), RGDP, authorizes the Office of the
General Counsel to investigate allegations of the unau-
thorized practice of law (UPL) by non-lawyers, sus-
pended lawyers and disbarred lawyers. Rule 5.5, ORPC,
regulates the unauthorized practice of law by lawyers
and prohibits lawyers from assisting others in doing so.

Requests for Investigation. In 2022, the Office
of the General Counsel received 21 complaints for
investigation of the unauthorized practice of law. The
Office of the General Counsel fielded many additional
inquiries regarding the unauthorized practice of law
that are not reflected in this summary.

Practice Areas. Allegations of the unauthorized prac-
tice of law encompass various areas of law. In previous
years, most unauthorized practice of law complaints
involved non-lawyers or paralegals handling family
matters, and that trend continues in 2022, with one-third
of the UPL complaints involving family law matters.
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Referral Sources. Requests for investigations of the
unauthorized practice of law come from multiple sources.
In 2022, the Office of the General Counsel received the
majority of UPL complaints from lawyers.

Respondents. In 2022, most requests for investiga-
tion into allegations of the unauthorized practice of
law related to paralegals. For purposes of this sum-
mary, the category “paralegal” refers to an individual
who advertises as a paralegal and performs various
legal tasks for their customers, including legal docu-
ment preparation.
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Enforcement. In 2022, the Office of the General
Counsel took formal action in seven matters. Formal
action included issuing cease and desist letters, initiat-
ing formal investigations through the lawyer discipline
process, referring a case to an appropriate state and/
or federal enforcement agency or filing the appropriate
district court action. Nine matters were closed after
corrective action was taken, and the remainder of the
matters remain under investigation.

CLIENTS’ SECURITY FUND

The Clients’” Security Fund was established in 1965
by Court Rules of the Oklahoma Supreme Court. The
fund is administered by the Clients” Security Fund
Committee, which is comprised of 17 members,

14 lawyer members and three non-lawyers, who are
appointed in staggered three-year terms by the OBA
president with approval from the Board of Governors.
In 2022, the committee was chaired by lawyer member
Micheal Salem, Norman. Chairman Salem has served
as chair of the Clients’ Security Fund Committee since
2006. The fund furnishes a means of reimbursement to
clients for financial losses occasioned by dishonest acts
of lawyers. It is also intended to protect the reputation
of lawyers in general from the consequences of dishon-
est acts of a very few. The Board of Governors budgets
and appropriates $175,000 each year to the Clients’
Security Fund for payment of approved claims.

In years when the approved amount exceeds the
amount available, the amount approved for each claim-
ant will be reduced in proportion on a pro rata basis
until the total amount paid for all claims in that year
is $175,000. The Office of the General Counsel reviews,
investigates and presents the claims to the committee.
In 2022, the Office of the General Counsel presented
45 claims to the committee. The committee approved
31 claims, denied 13 claims and continued one claim
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into the following year for further investigation. In 2022,
the Clients” Security Fund paid a total of $115,899.58 on
31 approved claims.

CIVIL ACTIONS (NON-DISCIPLINE) INVOLVING
THE OBA

The Office of the General Counsel represented
the Oklahoma Bar Association in several civil (non-
discipline) matters during 2022. The following is a
summary of the civil actions against or involving the
Oklahoma Bar Association:

B McCormick et al., v. Barr et al., United States
District Court for the Northern District of
Oklahoma, Case No. CIV-20-24-JED-JF], filed
Jan. 21, 2020. The plaintiffs assert various claims
against 21 defendants. There are no claims
asserted against the Oklahoma Bar Association.
The Oklahoma Bar Association filed its motion
to dismiss on Feb. 12, 2020. On Dec. 8, 2021, the
court dismissed the matter without prejudice
and imposed filing restrictions on the plaintiffs.
Plaintiffs filed an objection on Jan. 6, 2022.

B Bednar v. McGuire, et al., Oklahoma County District
Court Case No. CJ-2020-5931. Bednar filed a peti-
tion for damages on Dec. 14, 2020. Bednar named
26 defendants. Bednar alleged his dissatisfaction
with the disciplinary process. Several defendants
were dismissed on May 10, 2022. To date, the
Oklahoma Bar Association has not been served.

B Alberta Rose Jones v. Eric Bayat, et al., Lincoln
County District Court No. CJ-2021-21. Rose filed
a Complaint on March 5, 2021. Rose named
10 defendants and “Does 1-25,” including the
Oklahoma Bar Association and an assistant gen-
eral counsel. Jones alleged that the Oklahoma Bar
Association failed to achieve her son’s legal goals.
To date, the Oklahoma Bar Association has not
been served. This matter was transferred to Kay
County District Judge Turner.
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B Alberta Rose Jones v. Eric Bayat, et al., Lincoln

County District Court No. CJ-2022-27. Rose filed
a petition on Feb. 25, 2022, against 11 named
defendants and 10 “Doe” defendants. The
petition alleged the Oklahoma Bar Association
ignored Open Records Act requests and her
dissatisfaction at the resolution of bar grievances.
The Oklahoma Bar Association filed a motion to
dismiss on March 23, 2022. On April 11, 2022, this
matter was transferred to Payne County District
Judge Corley. This matter is still pending.

Brewer v. Oklahoma Bar Association, United States
Supreme Court Case No. 21-7199. On July 14,
2021, the United States Supreme Court docketed
Brewer’s petition for writ of certiorari, appealing
the Oklahoma Supreme Court’s denial of Brewer’s
application to assume original jurisdiction and
writ of prohibition on June 21, 2021, in Oklahoma
Supreme Court Case No. 119532. Brewer’s petition
alleged various claims and sought broad relief
from various branches of government, including a
general request for the Oklahoma Bar Association
to stop its oppression of the people of Oklahoma.
The Oklahoma Bar Association filed a waiver of
right to respond. The matter was distributed for
conference, and on April 4, 2022, the Supreme
Court denied Brewer’s petition.

Farley v. Williams, et al., United States District
Court for the Western District of Oklahoma, Case
No. CIV-21-65. A complaint was filed on Jan. 29,
2021, naming Oklahoma Bar Association as a
defendant. Farley was dissatisfied with the res-
olution of his bar grievance. The Oklahoma Bar
Association was not served. Plaintiff has filed
multiple documents in this matter. On April 6,
2021, the magistrate recommended that the case
be dismissed. Plaintiff objected on April 14, 2021,
and again on Sept. 24, 2021. On Sept. 26, 2022, this
matter was dismissed without prejudice.

Rigsby v. Burkhulter, et al., United States District
Court for the Eastern District of Oklahoma, Case
No. CIV-22-287. Rigsby filed a complaint against
multiple defendants, including the Oklahoma
Bar Association, on Oct. 7, 2022. Although the
facts are unclear, Rigsby appears to contend that
the Oklahoma Bar Association failed to enjoin
his public defenders from violating his “rights”
and would not appoint counsel for him. The
Oklahoma Bar Association has not been served.
On Now. 28, 2022, the court dismissed Rigsby’s
action without prejudice for the failure to pay the
entire filing and administrative fees as directed
by the court. Rigsby appealed.
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B Rigsby v. Burkhulter, et al., United States Court of
Appeals for the 10th Circuit, Case No. 22-7058.
On Now. 7, 2022, Rigsby filed an interlocutory
appeal of an order denying Rigsby leave to
proceed in forma pauperis issued in United
States District Court for the Eastern District of
Oklahoma Case No. CIV-22-287. On Dec. 6, 2022,
the court directed Rigsby to pay the district
court’s full filing fee by Dec. 27, 2022, or the
appeal will be dismissed without further notice.

B Rigsby v. Burkhulter, et al., United States Court of
Appeals for the 10th Circuit, Case No. 22-7063.
On Dec. 14, 2022, Rigsby filed a second appeal
of an order denying his motion to “bring issue
to the attention of the Court” and judgment dis-
missing the action without prejudice for failure
to pay the entire filing and administrative fee,
from United States District Court for the Eastern
District of Oklahoma Case No. CIV-22-287. This
matter is pending,.

ATTORNEY SUPPORT SERVICES

Out-of-State Attorney Registration. In 2022, the
Office of the General Counsel processed 667 new applica-
tions and 772 renewal applications submitted by out-of-
state lawyers registering to participate in a proceeding
before an Oklahoma Court or Tribunal. Out-of-state
lawyers appearing pro bono to represent criminal indi-
gent defendants or on behalf of persons who otherwise
would qualify for representation under the guidelines
of the Legal Services Corporation due to their incomes
may request a waiver of the application fee from the
Oklahoma Bar Association. Certificates of Compliance
are issued after confirmation of the application infor-
mation, the applicant’s good standing in their licensing
jurisdiction and payment of applicable fees. All obtained
and verified information is submitted to the Oklahoma
Court or Tribunal as an exhibit to a “Motion to Admit.”
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Certificates of Good Standing. In 2022, the Office
of the General Counsel prepared 1,220 Certificates of
Good Standing/Disciplinary History at the request of
Oklahoma Bar Association members.

ETHICS AND EDUCATION

During 2022, lawyers in the General Counsel’s office
presented more than 40 hours of continuing legal educa-
tion programs to county bar association meetings,
lawyer practice groups, OBA programs, all three state
law schools and various legal organizations. In these
sessions, disciplinary and investigative procedures,
case law and ethical standards within the profession
were discussed. These efforts direct lawyers to a better
understanding of their ethical requirements and the
disciplinary process and inform the public of the efforts
of the Oklahoma Bar Association to regulate the con-
duct of its members. The Office of the General Counsel
worked with lawyer groups to assist with presentation
of programming via in-person presentations and video-
conferencing platforms.
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The lawyers, investigators and support staff of the
General Counsel’s office also attended continuing
education programs in an effort to increase their own
skills and knowledge in attorney discipline. These
included trainings by the Oklahoma Bar Association,
the National Organization of Bar Counsel (NOBC) and
the Organization of Bar Investigators (OBI).

RESPECTFULLY SUBMITTED Feb. 2, 2023, on behalf
of the Professional Responsibility Commission and
the Office of the General Counsel
of the Oklahoma Bar Association.

Gina Hendryx, General Counse
Oklahoma Bar Association

ENDNOTE

1. The initial submission of a trust account overdraft notification is
classified as general correspondence. The classification may change to a
formal grievance after investigation.
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FroM THE EXECUTIVE DIRECTOR

How To Know if You

Are on the Right Track

By Janet Johnson

BEGIN EACH DAY WITH A

choice: whether I get up with
my first alarm — also known as
the “ambitious alarm” — which is
set for the person I want to be, or
whether I get up with the safety
alarm, which is set for the per-
son I know I really am. Then the
real struggle begins. Do I press
snooze once or not at all? It is a
slippery slope and often occurs on
Mondays. Once I have made the
commitment to get up and start
my day, another struggle hits me.
Do I have time to stop for a coffee
and breakfast, or do I make the
more prudent choice of making a
cup at home? When I consider that
the day begins with decision-
making, it is no wonder decision
fatigue sets in early and often and
can result in an overwhelming
sense of disorganization.

With so many happenings in our
daily lives, it is hard to find time
for reflection and self-evaluation.
However, the more I work to
keep my promises to myself from
February, where I discussed a
Sunday-through-Friday view and
setting clear priorities, I find that
it might be easier and more innate
than I think. When I stop to reflect,
I realize end-of-the-week Janet is
proud of first-of-the-week Janet.

It really is the simple things:
action items handled, follow-ups
complete, email inbox more
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manageable and
calls returned.
This is a satisfying
feeling. It gives me
a sense of accom-
plishment, and that
is because I have
accepted that it

is okay to do one
thing at a time. This
acceptance is me
realizing my limits
and capabilities. As
a result, it assures
me that I am on the
right track.

The right track is
different for every-
one. For me, it is
recognizing when I am confident
enough to stand firm and when I
need to compromise. Additionally,
it is relying on that circle of influ-

-

ence to assist and guide as needed.

In the legal profession, it can often
seem taboo to ask for help. I could
go into several theories on why
that is, but I will spare you my
hypotheses. Instead, I will present
a challenge: I challenge us all to
reflect and ask for help and assis-
tance when we feel it is needed.
This realization is another sign
that a person is on the right track.
I write this article in hopes
that it furthers the accountability
I was seeking in February. I am
a work in progress — it is called

-~

the practice of law for a reason.
Coming to terms with my time and
abilities is true growth, and I am
convinced that this is proof I am
on the right path. Thus, my March
mantra is stay confident, stay the
course, and you will find the right path.

To contact Executive
Director Johnson, email
her at janetj@okbar.org.
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Law PrAcTiICE TipPs

Fun and Tips Abound at the
2023 OBA Solo & Small Firm

Conference

By Jim Calloway

VEN AS WE ENDURE THE
chilly winds of March, it
is time to look forward to this
summer’s Solo & Small Firm
Conference, held June 22-24 at
the Osage Casino Hotel in Tulsa.

SOMETHING FOR EVERYONE

From the conference kickoff
with the ever-popular “60 Tips in
60 Minutes” to the closing session
of “What’s Hot and What’s Not in
Law Office Management &
Technology,” the Solo & Small
Firm Conference combines fun
social events with 12 hours of
MCLE credit, including two hours
of ethics. This means attendees
can satisfy all the year’s MCLE
requirements at this event. Also,
look forward to a poolside cookout
Thursday evening, and make sure
to join us Friday night for the pri-
mary social event. Did I mention
there will be door prizes too?

The conference coincides with
the Young Lawyers Division
Midyear Meeting, so this year,
we focused on offering more
selections for young lawyers.
There will be a young lawyer/
new lawyer track offering each
hour, including the session “How
to Get the Most Out of Your Bar
Association” with OBA President
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Brian Hermanson and OBA
Executive Director Janet Johnson.
Other sessions include “How I
Manage My Small Firm Criminal
Defense Practice” with Oklahoma
City attorney Ed Blau and “Estate
Planning — Help Your Clients
Leave a Fortune and Not a Fight”
with Tulsa attorney Mark Darrah.
We expect to see many veteran
lawyers in the young lawyer track;
young lawyers may also find an
educational opportunity in one of
the other two sessions offered at
the time.

GREAT SPEAKERS
AND PROGRAMS

Stanley Tate, an entertaining
and dynamic speaker who has
previously presented at ABA
TECHSHOW, will be our special
featured guest this year. Mr. Tate
will present "Carving Your Path:
Developing a Successful Law
Practice in a Niche Area of Law'
(Friday) and "Everything You
Need to Know About Student
Loans in 2023" (Saturday). He
will also join us for 60 Tips in
60 Minutes to open the confer-
ence. Check out his website,
www.tateesq.com, for a look at a
lawyer site focused on answering
potential clients” questions.

Kansas City lawyer Stanley Tate will be
the featured guest during this year's
Solo & Small Firm Conference. He will
dive into the topic of student loan law
as well as discuss how lawyers can use
video for marketing.

Kenton Brice will be joining
us again this year, presenting
“Microsoft Word Add-Ins for
Law Practice” and “Document
Automation to Build an Unbundled
Legal Product.” Mr. Brice is the
director of technology innovation
and the interim director of the
Donald E. Pray Law Library at the
OU College of Law.
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OBA General Counsel Gina
Hendryx will speak during a
plenary session on “The Attorney/
Client Relationship: Good, Bad &
Questionable.” The Office of the
General Counsel will also present
an ethics program titled “So, You
Just Received Your First, Second or
Tenth Grievance: What Happens
Next?” on Saturday afternoon.
Another ethics presentation
involves something many practic-
ing lawyers have already encoun-
tered: “Ethical Considerations
of Using Cash Apps” with OBA
Ethics Counsel Richard Stevens
and OBA Practice Management
Advisor Julie Bays. This program
will discuss what happens the
next time a client wants to Venmo
you the retainer.

There are many more educa-
tional sessions offered during
the conference. “Electronic Filing
in Oklahoma State Courts” will
be taught by Debra Charles,
general counsel, Administrative
Office of the Courts. “I Didn’t
Know PDFs Could Do That” will
be presented by Darla Jackson,
director of the TU College of Law
Mabee Legal Information Center.
Robert Spector, Glenn R. Watson
chair and esteemed centennial
professor of law emeritus at the
OU College of Law, will also
provide an update on “Recent
Developments in Family Law.”

DON'T MISS OUT!

Check out the conference web-
site at www.okbar.org/solo for more
information, registration and the
schedule. You don’t want to miss
out on this year’s great programs
and events, so we encourage you to
make an early decision and register
before the June 5 early-bird dead-
line. We are going to have a lot of
fun, and we hope to see you there!

Mr. Calloway is OBA Management
Assistance Program director and
staff liaison to the Solo and Small Firm
Conference Planning Committee. Need
a quick answer to a tech problem or
help solving a management dilemma?
Contact him at 405-416-7008,
800-522-8060 or jimc@okbar.org.
[t's a free member benefit.

2023 SSF CONFERENCE AT A GLANCE

June 22-24, Osage Casino Hotel Tulsa
Early-bird registration deadline is June 5.

Hotel room block registration deadline is May 21.

For more information, visit www.okbar.org/solo.
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BoARD OoF GOVERNORS ACTIONS

Meeting Summary

The Oklahoma Bar Association Board
of Governors met Jan. 20, 2023.

REPORT OF THE PRESIDENT
President Brian Hermanson
reported he attended the Jan. 19
orientation meeting for com-
mittee and section leadership,
the Membership Engagement
Committee meeting, the “has-
beens” dinner for outgoing board
members and the swearing-in
ceremony for new OBA offi-
cers and members of the Board
of Governors. He contributed
two articles for the Oklahoma Bar
Journal, worked on appointments,
met with Executive Director
Johnson and Administration
Director Brumit about the OBA
2023 Annual Meeting and toured
the Skirvin Hotel’s meeting spaces.
He discussed numerous bar
business matters with Executive
Director Johnson. Additionally, he
attended a dinner for retiring dis-
trict attorneys, the December and
January District Attorneys Council
board meetings, the District
Attorneys Council Technology
Committee meeting, the December
and January Oklahoma District
Attorneys Association board
meetings and the district attor-
ney swearing-in ceremony before
Judge Rob Hudson, vice presiding
judge of the Oklahoma Court of
Criminal Appeals. He also gave an
ethics presentation to the Garfield
County Bar Association and spoke
to the Ponca City Leadership group
and Tonkawa Leadership group.
He also attended the swearing-in
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ceremony for Chief Justice M. John
Kane 1V, as well as the Senate and
House budget hearings for the
District Attorneys Council.

REPORT OF THE
VICE PRESIDENT

Vice President Williams reported
he attended the swearing-in
ceremony for 2023 officers and
governors as well as the Jan. 19
orientation meeting for committee
and section leadership.

REPORT OF THE
PRESIDENT-ELECT
President-Elect Pringle reported
he attended the swearing-in of the
new chief justice and the Board
of Governors has-beens party. He
also helped coordinate the OBA
Legislative Monitoring Committee’s
Legislative Kickoff, worked with
OBF Executive Director Renee
DeMoss regarding the IOLTA
change and met with OBA staff and
a third-party technology vendor
regarding IT issues.

REPORT OF THE
EXECUTIVE DIRECTOR
Executive Director Johnson
reported she attended the
swearing-in ceremony for Chief
Justice Kane, the Membership
Engagement Committee meeting
and presented during the Jan. 19
orientation meeting for committee
and section leadership.

REPORT OF THE
PAST PRESIDENT

Past President Hicks reported he
attended the luncheon following the
Board of Governors meeting, made
plans to attend the ABA Midyear
Meeting in New Orleans and
worked with President Hermanson
and President-Elect Pringle on a few
administrative matters.

BOARD MEMBER REPORTS
Governor Ailles Bahm
reported she attended the Board
of Governors has-beens party,
the OBA swearing-in ceremony
and the luncheon reception that
followed. She also attended the
Legislative Monitoring Committee
meeting, where Legislative Kickoff
planning continued and new
Co-Chair Shanda McKenney was
introduced. Governor Barbush
reported he attended various
Bryan County Bar Association
events, including the Christmas
social, retirement events for Judge
Sherrill and the swearing-in cer-
emony for the new associate and
special judges. He has also been
working on coordinating a south-
eastern Oklahoma attorney sum-
mit, to which all regional attorneys
and county bar associations
will be invited. The summit will
include presentations from judges
within the district, a presenta-
tion from Oklahoma Attorneys
Mutual Insurance Company
as well as a presentation from
the Lawyers Helping Lawyers
Assistance Program aimed at
expanding reach in southeastern
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Oklahoma. Additionally, he
notified all the school districts
about the Law Day contest and
hand-delivered entries from local
schools in advance of the contest
deadline. He also co-wrote an
article for the May issue of the
Oklahoma Bar Journal. Governor
Bracken reported he attended the
Legislative Monitoring Committee
meeting, the Supreme Court justice
swearing-in ceremony, the Jan. 19
orientation meeting for committee
and section leadership and the
Board of Governors has-beens
party. Governor Conner reported
he attended the Garfield County
Bar Association January meet-
ing. Governor Dow reported she
attended the Cleveland County Bar
Association monthly meeting and
the OBA Family Law Section meet-
ing. Governor Hilfiger reported
he attended two Muskogee
County Bar Association meet-
ings. Governor Knott reported

she attended the Canadian County
Bar Association Christmas social,
Judge Jack McCurdy’s retirement
party and the swearing-in of
Canadian County’s new special
judge. She is slated to present
during the February meeting of the
Canadian County Bar Association.
She also served as editor of the
February issue of the Oklahoma Bar
Journal and attended the January
meeting of the Oklahoma Bar Journal
Board of Editors. Governor Rogers
reported he attended the Board of
Governors has-beens party and
the OBA swearing-in ceremony.
Governor Thurman reported

he is currently serving as presi-
dent of the Pontotoc County Bar
Association and is currently plan-
ning the association’s meetings,
events and community outreach.
Governor Vanderburg reported he
attended the Cost Administration
Implementation Committee

and the International Municipal

Governor Barbush has also been working on

coordinating a southeastern Oklahoma attorney

summit, to which all regional attorneys and

county bar associations will be invited.
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Lawyers Association’s Municipal
Fellows Committee meeting, which
included work developing the next
round of testing. He also reported
the Oklahoma Association of
Municipal Attorneys is working
to recruit young lawyers to rural
counties. Governor White reported
he attended the Board of Governors
has-beens party, the OBA swear-
ing-in ceremony and luncheon.
He also authored an article for the
Tulsa Lawyer on professionalism.

REPORT OF THE YOUNG
LAWYERS DIVISION

Governor Shaffer Siex reported
the YLD is planning its upcoming
service activities, including plans to
present the Young Adult Guide to
attendees of an upcoming children’s
behavioral health conference that is
being facilitated by the Oklahoma
Department of Mental Health and
Substance Abuse Services. She also
prepared her monthly column for
the Oklahoma Bar Journal.

REPORT OF THE
GENERAL COUNSEL

General Counsel Hendryx
reported from Dec. 1 to Dec. 31,
the Office of the General Counsel
received 25 formal grievances and
89 informal grievances. These
numbers compare with 16 formal
grievances and 44 informal griev-
ances respectively for the same
time period last year. As of Dec. 31,
there were nine disciplinary
cases awaiting decisions from
the Oklahoma Supreme Court.
Between Dec. 1 and Dec. 31, the
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Supreme Court issued one order
approving resignation pending
disciplinary proceedings. In
summary, as of Dec. 31, there were
169 grievances pending investiga-
tion by the Office of the General
Counsel for future presentation
to the Professional Responsibility
Commission. In addition to the
pending investigations, there is
one grievance awaiting a private
reprimand and nine grievances

to be filed as formal charges with
the Oklahoma Supreme Court.
Furthermore, upon the success-
ful completion of the Attorney
Diversion Program, participating
attorneys are to receive private rep-
rimands involving 13 grievances
and letters of admonition involving
17 grievances. A written report of
PRC actions and OBA disciplinary
matters for the month was submit-
ted to the board for its review.

BOARD LIAISON REPORTS
Governor Dow said the Civil
Procedure and Evidence Code
Committee is organizing and
will be meeting soon. Governor
Smith said the Member Services
Committee is scheduled to meet
in February after a long hiatus.
Governor Vanderburg said the
Rules of Professional Conduct
Committee is active by email and
is circulating proposed changes
to rules for committee commen-
tary. Past President Hicks said the
Strategic Planning Committee
is gathering information and
organizing an upcoming meeting.
Governor Hilfiger said the Law
Day Committee met Jan. 9
and has received more than
1,300 entries for its annual art
and writing contests for school-
aged children. Governor Barbush
said the Lawyers Helping
Lawyers Assistance Program
Committee will participate in
a regional summit to be held in
southeast Oklahoma this year.
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Vice President Williams said
the Legislative Monitoring
Committee will host the annual
OBA Legislative Kickoff on Jan. 27.
Governor Bracken said that he
has taken on leadership of the
Military Assistance Committee
and is planning a meeting in
February. Governor Shaffer Siex
said the Solo and Small Firm
Conference Planning Committee
is meeting Jan. 24, and program-
ming is being developed.

APPROVAL OF OBA MOBILE
APP SURVEY

President-Elect Pringle explained
his vision for a mobile or web-
based app that would enhance
member service and promote mem-
ber engagement. He also explained
the rationale for distributing a sur-
vey to solicit membership feedback.
He presented to the board a draft
survey that was recommended
for approval by the Membership
Engagement Committee. The
board passed a motion to approve
the survey for membership-wide
distribution.

PRESIDENT HERMANSON’S
APPOINTMENTS

The board passed a motion to
approve the following appointments:

Professional Responsibility
Commission — President Hermanson
reappoints Alissa Dawn Preble
Hutter to a first full term that
expires Dec. 31, 2025.

Court on Judiciary/Appellate
Division — President Hermanson
reappoints D. Kenyon Williams Jr.
to a two-year term that expires
March 1, 2025.

Court on Judiciary/Trial Division —
President Hermanson appoints
Charles W. Chesnut to a first full
term that expires March 1, 2025.

UPCOMING OBA AND
COUNTY BAR EVENTS

President Hermanson reviewed
upcoming bar-related events,
including Legislative Kickoff, Jan. 27,
Oklahoma Bar Center; Day at
the Capitol, March 21, Oklahoma
State Capitol; New Admittee
Swearing-In Ceremony, April 25;
and the OBA Solo & Small Firm
Conference, June 22-24, Osage
Casino, Tulsa.

NEXT BOARD MEETING

The Board of Governors met in
February, and a summary of those
actions will be published in the
Oklahoma Bar Journal once the min-
utes are approved. The next board
meeting will be held Monday,
March 20, at the Oklahoma Bar
Center in Oklahoma City.
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BAR FouNDATION NEWS

OBF Announces 2023 Housing

Protection and Community

Redevelopment Grantees

HE OKLAHOMA BAR
Foundation is proud to
announce $207,500 in grants to
six nonprofit organizations for
fiscal year 2023 program fund-

ing. These Grantee Programs
provide legal services to low-
income Oklahomans in the areas
of foreclosure and eviction,
domestic violence, civil legal
aid and commutation.

2023 HOUSING PROTECTION AND COMMUNITY REDEVELOPMENT GRANTEES

Grantee Area of Service
Community Action Agency (LASO)* Canadian and Oklahoma counties
Legal Aid Services of Oklahoma — Mortgage Comanche, Cotton, Pittsburg and
Foreclosure Defense Tillman counties
Safe Center (LASO)* Stephens and Jefferson counties
Tulsa County Public Defender — Project Commutation ~ Tulsa County
Tulsa County Bar Association Tulsa County

Total

Funding Amount

$23,000

$29,000

$50,000

$48,000
$51,500
$6,000
$207,500

*Indicates embedded attorney from Legal Aid Services of Oklahoma (LASO)
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PARTNER WITH THE

OKLAHOMA BAR
FOUNDATION

Make access to justice a priority in your charitable giving!
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YouUNG LAWYERS DI1VISION

Reflect on the Change of Plans
in a Positive Light

By Caroline M. Shaffer Siex

LREADY THREE MONTHS

into this year, we look back
on what has been accomplished and
what has yet to be accomplished.
The YLD has already hosted its
first event and assembled the bar
exam survival kits, and the Board
of Directors attended the ABA
Midyear Meeting in New Orleans.
I had looked forward to attending
our ABA conference. We meet
on several issues with lawyers
across the county. Likewise, vari-
ous issues are brought before the

ABA to discuss and determine any
resolutions to take up in guiding
American jurisprudence as a whole.

The trip, of course, was during
the blistering ice storm that
swept through Green Country
Oklahoma, as well as other parts
of the nation. The other officers
and I, who were appearing to
represent the OBA YLD commu-
nity, found our plans changed.
Our flights were canceled,
rebooked and, for some of us,
canceled again.

The OBA YLD Board of Directors attends the ABA YLD Midyear Meeting in New
Orleans in February. From left Alexandra Gage, Caroline Shaffer Siex, Taylor Venus,

Dylan Erwin and Laura Talbert.
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The gauntlet of engaging in
airline travel led me to reevaluate
the entire trip. I found myself on an
unexpected 10-hour drive to New
Orleans. Of course, I felt frustration,
annoyance and anger. This trip was
carefully planned and prepared
for months ahead of time — then I
was trekking on something with
little ability to plan. As I drove
into Arkansas and headed south to
Louisiana, I passed by the narrow
and tall pines. I thought to myself,
“Although it was not my original
plan, it is not that bad.” Later I drove
over the bayous and large bridges
into the Big Easy. It was a different
experience than if  had flown, one I
would not have been able to enjoy.

Our law careers sometimes
start with well-thought-out plans.
Sometimes we set out on getting
our law degree to practice in a cer-
tain area of law, then find out that
we prefer civil versus criminal
procedure. Some of us left litiga-
tion or joint litigation after swear-
ing off one or the other. However,
adjusting our plans can be part of
learning as a young lawyer. Rather
than consider it a disaster, realize
it may be a good change.

A change of plan may not be
something as drastic as switch-
ing your law area. You may just
need to change how you prepare
for depositions or how you will
prepare for an argument before
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a particular judge. Changing the
plan of action can be positive.
Young lawyers are rarely told to
reflect on the changes in their
careers to look for the positive.
However, these changes are often
your progress.

The progress young lawyers
make is often not appreciated,
and they do not find themselves
celebrating it. Although this alone
may not be what causes the dis-
dain to practice law or the burn-
out, it certainly does not help.

For young lawyers, especially
those who are just starting, know
that you can and should plan.
However, you can lose your plan.
You change jobs, an area of law
or a focus. The loss of that plan,
or even a failure, should not keep
you from refocusing and continu-
ing in your career. Rather, use it to
reflect and make a new plan. You
may find the new plan can be just
as great or better.

Ms. Shaffer Siex practices in
Tulsa and serves as the YLD
chair. She may be contacted at
cshaffer@gablawyers.com.

THE OKLAHOMA BAR JOURNAL

MARCH 2023 | 65



ForR YOUR INFORMATION

OBA MEMBERS RECOGNIZED FOR PRO BONO SERVICE
The American Bar Association
recognized four OBA members for
their dedication to pro bono service
through participation in ABA Free
Legal Answers, a virtual legal clinic
where income-eligible clients can
post civil legal services questions.
Timothy C. Dowd, Mary J. Rounds, Travis C. Smith and Paula D. Wood
were recognized for answering 50 or more civil legal questions through the
program in 2022. The OBA Access to Justice Committee thanks these attor-
neys for their service.

THE BACK PAGE: SHOW YOUR
CREATIVE SIDE

We want to feature your work
on “The Back Page”! Submit articles
related to the practice of law, or send
us something humorous, transform-
ing or intriguing. Poetry, photog-
raphy and artwork are options
too. Email submissions of about
500 words or high-resolution images
to OBA Communications Director
Lori Rasmussen at lorir@okbar.org.

MOCK TRIAL TEAMS GEAR UP FOR FINALS

Eight teams from Ada, Jenks, Moore, Oklahoma City and Owasso have
advanced to the 2023 Oklahoma High School Mock Trial semifinals. The semifi-
nal rounds were set for Feb. 28 in Tulsa at the Page Belcher Federal Building and
March 1 in Oklahoma City at the United States District Court for the Western
District of Oklahoma. The top two teams from these rounds will compete
during the finals scheduled for March 7 at the OU Law Center in Norman.

The Mock Trial Program is sponsored and funded by the Oklahoma Bar
Foundation and the OBA Young Lawyers Division. Over 300 judges and
attorneys volunteer their time to work with mock trial teams as coaches
and to conduct the competitions. More information about the program is
available at www.okbar.org/mocktrial.

MARK YOUR CALENDARS FOR
DAY AT THE CAPITOL MARCH 21
Oklahoma lawyers, let your voices
be heard! The OBA will host its
annual Day at the Capitol Tuesday,
March 21. Registration begins at 9:30 a.m.
at the Oklahoma Bar Center, 1901
N. Lincoln Blvd., and the agenda will
feature speakers commenting on
legislation affecting various practice
areas. There will also be remarks from the judiciary and bar leaders, and
lunch will be provided before heading to the Capitol for the afternoon. Find
more information at www.okbar.org/dayatthecapitol.

LHL DISCUSSION GROUP
HOSTS APRIL MEETINGS

The Lawyers Helping Lawyers
monthly discussion group will
meet April 6 in Oklahoma City at
the office of Tom Cummings, 701
NW 13th St. The group will also
meet April 13 in Tulsa at the office
of Scott Goode, 1437 S. Boulder Ave.,,
Ste. 1200. Each meeting is facili-
tated by committee members and a
licensed mental health professional.
The small group discussions are
intended to give group leaders and
participants the opportunity to ask
questions, provide support and share
information with fellow bar members
to improve their lives — professionally
and personally. Visit www.okbar.org/Ihl
for more information.

SOVEREIGNTY SYMPOSIUM 2023

The 2023 Sovereignty Symposium has been scheduled for June 13-14 at
the Skirvin Hilton Hotel in Oklahoma City. The event, themed “Treaties,”
will feature keynote speaker Emma Nicholson, a life peer and member
of the House of Lords in the United Kingdom. Watch for more details at
www.sovereigntysymposium.com.
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CONNECT WITH THE OBA
THROUGH SOCIAL MEDIA
Are you following the OBA
on social media? Keep up to date
on future CLE, upcoming events
and the latest information about
the Oklahoma legal community.
Connect with us on LinkedIn,
Twitter, Facebook and Instagram.
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BENCH & BAR BRIEFS

ON THE MOVE

The Oklahoma City law firm of
DeBee Clark PLLC has changed its
name to DeBee, Clark & Weber PLLC.
Partners include H. Edward Debee,
Michael Clark and Hope Weber.

Christina Wolfram and Michael D.
Carter have been named partners
at the Oklahoma City office of
Hall Booth Smith. Ms. Wolfram
practices medical malpractice and
other personal injury matters.
She received her ]J.D. from the OU
College of Law. Mr. Carter practices
in the area of asbestos, talc and sil-
ica defense, labor and employment,
products liability and workers’
compensation. He received his J.D.
from the OU College of Law.

Alex Sokolosky has returned to the
Tulsa office of Crowe & Dunlevy
as an associate attorney. He is a
member of the firm’s Banking &
Financial Institutions, Bankruptcy &
Creditor’s Rights and Litigation &
Trial practice groups. Mr. Sokolosky
represents clients in a wide range of
commercial disputes in both federal
and state courts, with a focus on
bankruptcy, breach of contract,
collection and foreclosure matters.
Additionally, he serves on the
Board of Directors of First Bank

of Owasso.

Kari A. Deckard has joined the
Tulsa office of Doerner, Saunders,
Daniel & Anderson as a part-

ner. She practices in the area of
employment law, including defense
of claims of discrimination and
harassment, wrongful and retal-
iatory discharge, breach of con-
tract, enforcement of employment,
noncompetition and confidentiality
agreements and wage and hour
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disputes. Additionally, she dedi-
cates a substantial portion of her
employment practice to educating,
training and counseling clients on
litigation avoidance strategies and
compliance with state and federal
laws and regulations affecting the
workplace. Ms. Deckard received
her J.D. with honors from the TU
College of Law.

T. Michael Blake, Justin Jackson
and Nathan L. Whatley have been
appointed new practice group
leaders at McAfee & Taft by the
Board of Directors. Mr. Blake, who
focuses on tax and transaction
planning and implementation, has
been renamed leader of the firm’s
Tax and Family Wealth Group.

Mr. Jackson, the long-time leader
of the Securities Group, has been
named co-leader of the firm’s
Business Transactions and Finance
Group. He primarily works on
mergers and acquisitions, dives-
titures, securities and corporate
governance and compliance.

Mr. Whatley returns as the leader of
the firm’s Labor and Employment
Group. He represents management
in all phases of litigation before both
state and federal courts, regulatory
and administrative agencies and
arbitration panels.

Dana L. Murphy has been named
of counsel at the Oklahoma City
law firm of Goodwin/Lewis. She
was elected three times as the
Oklahoma Corporation commis-
sioner, serving 14 years in the
position. Ms. Murphy has over

30 years of experience in oil and
gas title, transactional and regu-
latory work including 14 years of
experience in energy law including

the regulation of utilities, petro-
leum storage tanks and regional
transmission.

Judge Khristan Strubhar has been
sworn in as Canadian County’s
first female district judge. After
graduating from law school, she
worked as an Oklahoma County
assistant district attorney. She
became a managing attorney for
the Garfield County office, eventu-
ally opening her own office in the
same building where her father,
Richard Strubhar, practiced before
her. Judge Strubhar was appointed
as a Canadian County special
judge and served for four years
before being elected as a dis-
trict judge in 2022. In 1984, her
mother, Reta Strubhar, became
Canadian County’s first female
associate judge.

Sam Roberts has joined the
Oklahoma City office of McAfee &
Taft as a member of the Business
Transactions and Finance and
Securities practice groups.

Mr. Roberts practices in the areas
of business transactions and
financing, corporate and securities
law, and corporate governance and
compliance matters. He received
his J.D. with honors from the
University of Texas School of Law.
During law school, he served as
staff editor of the Texas Journal of
Oil, Gas, and Energy Law. After
graduation, he worked as a corpo-
rate associate in the Houston office
of Kirkland & Ellis LLP.
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KUDOS

Judge Mark Barcus received a
Director’s Award at the January
ceremony for the Executive Office
for Immigration Review (EOIR)
for his work on the Pro Bono
Committee. The committee com-
pleted a nationwide assessment
of access to justice resources in
immigration courts and drafted
comprehensive recommendations
for improving operations for pro
se respondents and pro bono legal
services. This was his second
Director’s Award, the first being
the year prior for his work on the
agency’s COVID Reporting and
Response Team. Judge Barcus
serves as assistant chief immigra-
tion judge, overseeing the Dallas
Immigration Court and Fort Worth
Immigration Adjudication Center.

HOW TO PLACE AN
ANNOUNCEMENT:

The Oklahoma Bar Journal welcomes
short articles or news items about OBA
members and upcoming meetings. If
you are an OBA member and you've
moved, become a partner, hired an
associate, taken on a partner, received
a promotion or an award or given
a talk or speech with statewide or
national stature, we'd like to hear from
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Glen D. Johnson Jr. has been
inducted into the Order of the Owl
by the OU College of Law. He is

a director in Crowe & Dunlevy’s
Oklahoma City office. Mr. Johnson
received his J.D. from the OU
College of Law and an honorary
Doctor of Humane Letters from
OCU. He served as chancellor

of the Oklahoma State System of
Higher Education, leading the state
system of 25 state colleges and

10 constituent agencies from 2007
to 2021, when he was named chan-
cellor emeritus. Mr. Johnson has
been inducted into the Oklahoma
Hall of Fame, the Oklahoma
Higher Education Hall of Fame
and the Oklahoma Association of
Community Colleges Hall of Fame.
He has been named a Life Fellow
of the ABA and has received the
Leadership Oklahoma Lifetime
Achievement Award.

you. Sections, committees and county
bar associations are encouraged to
submit short stories about upcoming or
recent activities. Honors bestowed by
other publications (e.g., Super Lawyers,
Best Lawyers, etc.) will not be accepted
as announcements. (Oklahoma-based
publications are the exception.)
Information selected for publication
is printed at no cost, subject to editing
and printed as space permits.

Submit news items to:

Hailey Boyd
Communications Dept.
Oklahoma Bar Association
405-416-7018
barbriefs@okbar.org

Articles for the May issue must be
received by April 1.
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IN MEMORIAM

aul Wilson Austin of Norman

died Jan. 16. He was born
June 25, 1960, in Topeka, Kansas.
Mr. Austin volunteered as a
guardian ad litem for parties who
could not afford one, a judge for
the OU College of Law’s moot
court and skills competitions and
an auctioneer for the Organization
for the Advancement of Women
in the Law’s annual fundraiser.
He served as the president of the
Cleveland County Bar Association
and a peer-elected delegate to the
House of Delegates at the OBA
Annual Meeting.

avid Allen Box of Claremore

died Jan. 1. He was born
April 30, 1945, in Muskogee. He
received his J.D. from the TU
College of Law. Mr. Box served
in the U.S. Army for two years.
Upon his return, he practiced law
in Muskogee before serving as a
special judge in the 12th District
Court of Oklahoma in Claremore
for 21 years. While serving as a
judge, he created a community
service program and drug court to
help drug offenders get rehabilita-
tion help. He was a member of the
Blue Starr Church of Christ.

ichard O. Burst of New

Braunfels, Texas, died Oct. 20.
He was born May 6, 1941, in
Guthrie. In June 1960, he enlisted
in the U.S. Air Force. Mr. Burst
served as a site crypto main-
tenance operator until he was
medically discharged in 1968.
He received his J.D. from the TU
College of Law in 1973 and moved
back to Guthrie, where he became
the prosecuting attorney and
eventually the city attorney. His
family then moved to Port Isabel,
Texas, where Mr. Burst worked
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as assistant district attorney for
Cameron County until becom-
ing an attorney for the Cameron
County Commissioner.

uy Palmer Clark of Ponca City

died Jan. 23. He was born
May 27, 1940, in Oklahoma City.
After receiving his ].D. from the
OU College of Law in 1965, he
attended Officer Candidate School
and the Naval Justice School. He
served his country from 1966 to
1970 as captain of the U.S. Marine
Corps at the Marine Corps Air
Station at Kaneohe Bay in Hawaii
as a judge advocate. Upon his
return, he opened his own law
practice in 1972 and eventually
merged with Northcutt Law Firm
in 1977. He served on the OBA
Board of Governors for two years
and the Oklahoma Bar Foundation
Board of Trustees for five years.
Memorial contributions may be
made to the Guy Clark Memorial
Fund or Grace Episcopal Church.

illiam Joseph Doyle III of

Tulsa died Jan. 6. He was
born Jan. 28, 1938, in Tulsa. He
received his J.D. from the TU
College of Law in 1963 and passed
the bar in both Oklahoma and
Michigan. He served in the U.S.
Army and was honorably dis-
charged at the rank of captain
in 1966. He practiced law for over
50 years as a partner of the Jones,
Givens, Gotcher, Brett, Doyle &
Bogan law firm and later joined
Doyle & Salisbury. Among other
awards, he received the OBA’s
Award for Outstanding Pro Bono
Service in 2013.

an W. Ernst of Tulsa died
Feb. 12. He was born May 25,
1955. Mr. Ernst grew up in

Middleburg Heights, Ohio, a sub-
urb of Cleveland. He received his
J.D. from the TU College of Law in
1980 and practiced in the area of
insurance defense law. Memorial
contributions may be made to the
Tulsa Chapter of the Alliance of
Therapy Dogs.

ex Duane Friend of Oklahoma

City died Jan. 7. He was born
Oct. 13, 1954, in Coldwater, Kansas.
He received his ]J.D. from the OU
College of Law in 1983. Mr. Friend
lived in the Oklahoma City area for
more than 45 years, working as an
immigration attorney for many of
them. Additionally, he served as
a board member of the Oklahoma
Coalition to Abolish the Death
Penalty for more than 20 years.

illiam R. Geyer of Norman
died June 10, 2022. He
was born Dec. 6, 1948. Mr. Geyer
received his J.D. from the TU
College of Law in 1975.

retchen A. Grover Harris of

Norman died Jan. 7. She was
born April 27,1947, and grew up in
Guthrie. She received her J.D. with
distinction from the OU College
of Law in 1981. During law school,
she was recognized by the OBA
as an Outstanding Senior Law
School Student and received the
Paul K. Frost Memorial Award for
academic and leadership achieve-
ment. Over the years, she was
active in various OBA committees,
earning the Women in Law Mona
Salyer Lambird Spotlight Award.
Memorial contributions may be
made to St. Vincent de Paul at
St. Mark the Evangelist, the Linda
Scoggins Scholarship Fund at the
OU Foundation or a local animal
rescue organization.
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ale Lynn Jackson of

Collinsville died Feb. 1. He
was born June 15, 1957, in Seminole.
Mr. Jackson received his J.D. from
the OU College of Law in 1985.
He practiced both accounting
and law for more than 35 years in
Oologah. Memorial contributions
may be made to his granddaughter
through a member of his family.

oss N. Johnson of Oklahoma

City died Jan. 21. He was
born April 14, 1949, in Dallas.
Mr. Johnson received his J.D. from
the OCU School of Law in 1974.
He served as chairman of OCU’s
Kappa Alpha housing and spent
several years in private practice
before retiring.

lifford A. Jones of Austin,

Texas, died Oct. 13. He was
born Aug. 14, 1953. Mr. Jones
received his J.D. from the OU
College of Law in 1977. He prac-
ticed in the areas of corporate
financing and corporation and
bankruptcy law.

arry Bailey Lipe of Tulsa died

Feb. 7. He was born July 11, 1951.
Mr. Lipe received his J.D. from the
Southern Methodist University
Dedman School of Law in 1976.

obert Dennis Long of Palm

Springs, California, died
Nov. 29. He was born Now. 12,
1952, in Ardmore. Mr. Long
received his J.D. from the OU
College of Law. Memorial contri-
butions may be made to your local
animal and homeless shelters.

arren K. Miller of Woodland

Hills, California, died July 23,
2022. He was born Dec. 23, 1944.
Mr. Miller received his J.D. from
the OU College of Law in 1972.
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ohn E. Montazzoli of Edmond

died Jan. 4. He was born May 5,
1947, in Rahway, New Jersey.
Mr. Montazzoli received his bach-
elor’s degree in political science
from the University of Charleston
and began his career as a jour-
nalist, covering the legislature
and politics for years. He went on
to receive his J.D. from the OCU
School of Law. Memorial contribu-
tions may be made to the First Tee
of Metropolitan Oklahoma City.

onnie Kay Moore of Tulsa

died Oct. 31. She was born
May 20, 1948. Ms. Moore received
her ].D. from the TU College of Law.

ynda Brown Nichols of Grove
died June 12, 2022. She was
born Nov. 10, 1949, in Miami.
She received her ].D from the TU
College of Law in 1987. Ms. Nichols
was a proud member of the
Cherokee Nation.

ichard A. Resetaritz of

Edmond died Jan. 2. He was
born April 5, 1954. Mr. Resetaritz
received his J.D. from the OU
College of Law in 1979. He was a
member of the OBA Government
and Administrative Law Practice
Section and the Labor and
Employment Law Section.

ed M. Riseling Jr. of Tulsa

died Dec. 20. He was born
Oct. 25,1942, in Oklahoma City:.
Mr. Riseling served in the Army
National Guard of Oklahoma until
he was honorably discharged in
1969. He received his J.D. from the
TU College of Law in 1969. For the
first four years of his legal career,
he worked as a trial attorney in the
IRS Office of Chief Counsel until
switching to private practice, even-
tually opening his own law firm

in 1978. He served as the director
of the Tulsa Estate Planning Forum
and lectured extensively before
the OBA and Tulsa County Bar
Association on taxation and estate
planning matters.

illiam Jarboe Ross of

Oklahoma City died Nov. 17.
He was born May 9, 1930. Mr. Ross
received his J.D. from the OU
College of Law in 1954 and began
working at the Oklahoma City
Municipal Counselor’s Office
before joining the law firm of
Rainey, Flynn, Green & Anderson
as an associate. He became a
partner five years later and a
senior partner 10 years after that.
He was passionate about the
nonprofit community, serving
in various leadership positions.
He chaired the Federal Judicial
Nominating Committee for the
U.S. District Court for the Western
District of Oklahoma and served
as a member of the Admissions
and Grievances Committee. He
received multiple honors for his
service and leadership, such as an
honorary degree in humane letters
from OU and induction into the
Oklahoma Hall of Fame.

ichael Francis Shepard of

Round Rock, Texas, died
Dec. 20, 2021. He was born
April 24, 1946, in Northampton,
Massachusetts. Mr. Shepard
attended Columbia University
before enlisting in the U.S. Navy
during the Vietnam War. He served
aboard the USS Hermitage LSD-34
for two years before his second
posting brought him to London.
Upon return, he completed his
undergraduate degree and received
his ].D. from the TU College of Law
in 1979. He worked as an oil and gas
attorney for more than 30 years.
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enneth Lee Spears of Oklahoma

City died Jan. 12. He was born
Dec. 6, 1941, in Pawhuska. Mr. Spears
received his J.D. from the OU
College of Law in 1971. His career
included 47 years of bankruptcy
practice and more than 30 years as a
municipal judge in Midwest City.

irgil R. Tipton of Norman

died Dec. 27. He was born
Now. 30, 1940, in Ada. Mr. Tipton
served in the U.S. Navy in the
Office of Naval Intelligence.
He received his ]J.D. from the OU
College of Law in 1973 and worked
as a city attorney before being
appointed to the bench to serve
as a special judge for Garvin and
McClain counties. He was a deacon
of the First Presbyterian Church.

C The Oklahoma Bar Journal

ichard H. Vallejo of Oklahoma

City died Jan. 12. He was born
Aug. 1, 1941. Mr. Vallejo served
in the U.S. Army as a special-
ist, stationed from 1967 to 1969.
Upon discharge, he received a
Commendation Medal. He received
his ].D. from the OCU School of
Law in 1971 and worked predomi-
nantly as a private practice lawyer
in Oklahoma City. Additionally,
he served on the Human Rights
Commission and as a judge for the
Sac and Fox Nation.

oyde Hugh Warren of Edmond

died Jan. 1. He was born April 18,
1939. Mr. Warren received his J.D.
from the OU College of Law in 1969.

ack R. Winn of Tulsa died Sept. 8.
He was born May 19, 1929.

Mr. Winn received his ]J.D. from
the TU College of Law in 1963.
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DELIVERED TO YOUR INBOX EVERY WEDNESDAY!

The Oklahoma Bar Association’s digital court issue, Courts & More, highlights Oklahoma
appellate court information and news for the legal profession.

[=]3 . [=]
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READ IT ONLINE NOW AT WWW.OKCOURTSANDMORE.ORG
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MEET RUBY

Ruby’s not your average answering service. We are a team of award-winning
professionals, highly trained in the art of turning your prospects into loyal
customers, one interaction at a time. Over 10,000 business owners trust Ruby’s
live, US-based Virtual Receptionists and Chat Specialists with their front-line
communications. Experience Ruby today.

Live virtual receptionist service.

You didn’t start a business to answer your phone.

‘As a small business owner, having Ruby answer my calls live has been
the best thing for my business. They provide excellent service, the

app works really well, and their communication is spot on. They are
dedicated to your clients having the best experience possible.”

DOWNEY LAW GROUP LLC

Use promo code

www.ruby.com/okbar OKBAR for 6% off 1.844.569.2889

Ruby services.




Sign up to anonymously answer a pro bono legal question for a low-income
Oklahoman. A little bit of your time can make a big difference.

Visit lllllalmma FreelegalAnswers.org to learn more

OKLAHOMA FREE LEGAL ANSWERS IS R PROJECT OF:
,  Oklahoma Bar Association,

Oklahoma Access to Justice Commission
and American Bar Association
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2023 ISSUES

APRIL

Attorneys & Aging

Editor: Melissa DelLacerda
melissde@aol.com

MAY

Oklahoma Legal History
Editor: Melissa DelLacerda
melissde@aol.com

AUGUST

Ethics & Professional
Responsibility

Editor: Melissa DelLacerda
melissde@aol.com

SEPTEMBER
Corporate Law

Editor: Jason Hartwig
jhartwig@tisdalohara.com

OCTOBER
Access to Justice
Editor: Evan Taylor
tayl1256@gmail.com

NOVEMBER
Agricultural Law

Editor: David Youngblood
david@youngbloodatoka.com

DECEMBER

Family Law

Editor: Sheila Southard
SheilaSouthard@bbsm.com

2024 ISSUES

JANUARY

Litigation & Trial Practice
Editor: Roy Tucker
RTucker@muskogeeonline.org

FEBRUARY
Bankruptcy

Editor: Melanie Wilson Rughani
melanie.rughani@
crowedunlevy.com

MARCH

Estate Planning
Editor: Evan Taylor
tayl1256@gmail.com

APRIL

Indian Law

Editor: Sheila Southard
SheilaSouthard@bbsmlaw.com

MAY

Natural Resources Law
Editor: Jason Hartwig
jhartwig@tisdalohara.com

AUGUST

Real Property

Editor: David Youngblood
david@youngbloodatoka.com

SEPTEMBER
Women in Law

Editor: Jana Knott
jana@basslaw.net

OCTOBER

Aviation Law

Editor: Melanie Wilson Rughani
melanie.rughani@
crowedunlevy.com

NOVEMBER

Military & Veterans

Editor: Roy Tucker
RTucker@muskogeeonline.org

DECEMBER

Ethics & Professional
Responsibility

Editor: Melissa Delacerda
melissde@aol.com

If you would like to write an article on
these topics, contact the editor.
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CLASSIFIED ADS

SERVICES

Briefs & More — Of Counsel Legal Resources —
Since 1992 - Exclusive research and writing. Highest
Quality. State, Federal, Appellate, and Trial. Admitted
and practiced United States Supreme Court. Dozens
of published opinions. Numerous reversals on
certiorari. MaryGaye LeBoeuf, 405-820-3011,
marygayelaw@cox.net.

HANDWRITING IDENTIFICATION
POLYGRAPH EXAMINATIONS
Board Certified State & Federal Courts
Diplomate - ABFE Former OSBI Agent
Fellow - ACFEI FBI National Academy

Arthur Linville 405-736-1925

DENTAL EXPERT
WITNESS/CONSULTANT

Since 2005
(405) 823-6434
Jim E. Cox, D.D.S.
Practicing dentistry for 35 years
4400 Brookfield Dr., Norman, OK 73072
JimCoxDental.com
jcoxdds@pldi.net

PERFECT LEGAL PLEADINGS works on Microsoft Word
and contains automated Oklahoma pleadings and forms
for divorce, paternity, probate, guardianship, adoption, real
property, civil procedure, criminal procedure, and personal
injury. We also provide access to thousands of other state
and federal pleadings and forms. PerfectlegalPleadings.org.

CONSULTING ARBORIST, TREE EXPERT WITNESS,
BILL LONG. 25 years’ experience. Tree damage/
removals, boundary crossing. Statewide and regional.
Billlongarborist.com. 405-996-0411
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SERVICES

PROBATE/OIL & GAS HEIRSHIP RESEARCH. Paralegal
and Professional Genealogist with 30 years' experience in
research offering heirship research services for Probate
and Oil & Gas cases. Michelle Bates, My Genealogy
Roots, 918-901-9662, Michelle@mygenealogyroots.com.

CONSTRUCTION EXPERT FOR CASE ASSESSMENT
AND EXPERT TESTIMONY. 34 years’ experience in com-
mercial construction. Accredited by NASCLA. Boe Holland,
405.896.6871, boe@hollandconstructiongroup.com.

OFFICE SPACE

OFFICE SPACE FOR RENT IN OKLAHOMA CITY
one block north of federal courthouse. Includes confer-
ence room, internet, receptionist and parking. For more
information, please call 405-239-2726.

OFFICE SPACE FOR RENT IN NW OKC/EDMOND.
Modern office with shared use of internet access, lobby,
and conference room $495-$695 a month. Referrals are
likely. First month 50% discount. Call Joy at 405-733-8686.

CONVENIENT MIDTOWN TULSA OFFICE AVAILABLE.
Nice 204 square feet, three-window professional office
including a small lobby area outside the office. Access to
full kitchen, inviting conference room, well-appointed
lobby, light reception, and excellent parking. Call 918-901-9000
or email theoffice@paulhburgess.com for photos and more
information.

SUPER AFFORDABLE, FULLY FURNISHED, UTILITIES
INCLUDED, QUIET offices for rent. Price includes 2 indi-
vidual offices, full kitchen, large conference room, tons
of parking, handicap accessible. Located at 5801 NW 36 St.,
Warr Acres, OK (former lawyer’s office). Currently, the
owner uses two offices as a business brokerage office.
Visit bockusconsulting.com or call 405-946-9032 ext. 1.
Available immediately, month-to-month lease. Priced
at $750.00 per month FOR EVERYTHING LISTED.
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POSITIONS AVAILABLE

MCDANIEL ACORD, PLLC IS RECRUITING A
LITIGATION ASSOCIATE ATTORNEY for the firm’s
Edmond office to assist our clients in civil litigation
within a strong team setting that focuses on client ser-
vice and maximizing outcomes. Our practice includes
challenging procedural and technical issues, and the
successful candidate will possess strong analytical and
advocacy skills. We use the latest technology to maxi-
mize efficiency. Our Firm provides excellent benefits and
rewards performance. We are looking for the right attor-
ney to join our team who will take pride in the service
we deliver and fit within our family-oriented, friendly,
and low-key firm environment. Candidates should have
2 to 5 years litigation experience that reflects skill in legal
research, drafting memoranda, briefs and discovery, tak-
ing depositions, managing document production, and
oral argument. Candidates should submit a recent writ-
ing sample and CV to smcdaniel@ok-counsel.com.

WATKINS TAX RESOLUTION AND ACCOUNTING
FIRM is hiring attorneys for its Oklahoma City and
Tulsa offices. The firm is a growing, fast-paced setting
with a focus on client service in federal and state tax help
(e.g. offers in compromise, penalty abatement, innocent
spouse relief). Previous tax experience is not required,
but previous work in customer service is preferred.
Competitive salary, health insurance and 401K available.
Please send a one-page resume with one-page cover let-
ter to Info@TaxHelpOK.com.

ESTABLISHED SMALL DOWNTOWN TULSA LAW FIRM
within walking distance of state and federal courthouses
seeks an attorney for office sharing arrangement. Interested
individuals should send a resume to advertising@okbar.org
with the subject line “Position DG.”

TULSA AV-RATED LAW FIRM WITH OUTSTANDING
REPUTATION SEEKS ATTORNEY with at least three
years of experience specifically in contract analysis.
Strong research and excellent writing skills required.
Oklahoma Bar license preferred but not essential so
long as willing to obtain once hired. Salary commen-
surate with experience and outstanding benefits. To be
considered, applicant must submit cover letter, resume,
and writing sample to advertising@okbar.org with the
subject line “Position EB.”
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POSITIONS AVAILABLE

ROBINETT, SWARTZ & DUREN IS SEEKING A
LAWYER to fit into our litigation-based practice. The
areas of which include business disputes, construction
disputes, collection of consumer and commercial debts,
real estate litigation and transactional matters, and estate
planning and probate cases. Salary commensurate with
experience and outstanding benefits. E-mail resume to
dduren@robinettlawfirm.com.

TUCKER HOLMES, PC, A WELL-ESTABLISHED
DENVER AREA INSURANCE DEFENSE FIRM, is seek-
ing a senior civil litigation associate with a minimum of
seven years’ experience in insurance defense. Job respon-
sibilities will include independent handling of all aspects
of first and third-party litigation from assignment
through resolution or trial. Candidates must have strong
research and writing skills, and be licensed in Colorado,
or willing to get licensed in Colorado. Salary range is
$120,000-$145,000 depending on years in practice, and
level of experience in the field of insurance defense. There
is some flexibility for candidates with both exceptional
qualifications, and portable clients. To learn more about
our firm please visit tucker-holmes.com. Please submit a
cover letter, resume, writing sample, references & salary
requirements to bdt@tucker-holmes.com.

The Chickasaw Nation
Is accepting applications for the following:

*Associate General Counsel (Ada, OK; Full Time;
Job ID: 80174)

For a description of the Chickasaw Nation,
or to complete an application and view
detailed information, please refer to
http://www.chickasaw.net/Careers. If you would
like additional information, you may contact:
580.436.7259, or PO Box 1548, Ada, OK 74821.
American Indian Preference.
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POSITIONS AVAILABLE

TOWN OF TALALA, OKLAHOMA SEEKING
APPLICANTS FOR MUNICIPAL COURT JUDGE.
Court held once a month. Pay of $500 monthly. Send
questions and resumes to townoftalala@outlook.com
by March 10, 2023.

TULSA AV-RATED LAW FIRM WITH OUTSTANDING
REPUTATION SEEKS ATTORNEY with at least five
years of experience specifically in trial practice. Actual
jury trial experience in state or federal court and
Oklahoma Bar license required. Salary commensurate
with experience and outstanding benefits. To be consid-
ered, applicants must submit cover letter, resume, and
a list of jury trials including court and case number, to
advertising@okbar.org with the subject line “Position HJ.”

OKC/EDMOND ESTATE PLANNING LAW FIRM
seeks a full-time associate attorney to join our growing
team. Areas of focus include estate planning, probate,
guardianship and elder law. Applicants should have
2-5 years of experience as an attorney and preferably
in one of our practice areas. Applicants must be detail-
oriented, have excellent verbal and writing skills and be
highly motivated to build a career focused in estate plan-
ning. A top priority for our firm is to provide comprehensive
training and mentorship for our attorneys. Compensation
is commensurate with experience and qualifications.
Benefits include health/dental insurance and 401K. Email
cover letter and resume to jwright@wrightestatelaw.com.

TULSA AV-RATED LAW FIRM WITH OUTSTANDING
REPUTATION SEEKS ATTORNEY with at least three
years of experience in research and briefing specifically
related to complex litigation. Strong research and excel-
ling writing skills required. Oklahoma Bar license not
required. Salary commensurate with experience and
outstanding benefits. To be considered, applicants must
submit cover letter, resume, and writing sample to
advertising@okbar.org with the subject line “Position GK.”
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POSITIONS AVAILABLE

ADLER, MARKOFF & ASSOCIATES, A 26 YEAR OLD
PERSONAL INJURY AND CRIMINAL LAW FIRM
located on Lake Hefner, is seeking an experienced
litigation attorney. At least three years of insurance
defense or personal injury litigation is required. This is
a great opportunity for the right person to join our team
of talented lawyers. Please send resume and inquiries to
ccollins@amalaw.com.

IN-HOUSE INSURANCE DEFENSE FIRM FOR
OKLAHOMA FARM BUREAU MUTUAL INSURANCE
COMPANY is seeking Attorney to join our well-established
practice. Prior insurance defense experience preferred.
The attorney in this position will be responsible for
managing all aspects of litigation. Case work will
include general liability defense to include premises lia-
bility, automobile accidents, etc. Some travel within the
state will be required. Excellent Benefits Package avail-
able. Please send Resumes to T].Shelton@Okfb.com.

AGRI-BUSINESS ASSISTANT: Build your resume/
professional profile with the leading Women In Agriculture
Association in the world! Assist the Executive Director
with responsibilities agriculture projects such as: mar-
keting on social media, setting up the prop for Women
In Agriculture Talk Show, maintain executive director's
calendar, make sure website is updated weekly, oversee
college interns across the country and assist director to
display the work of each chapter to the board and back-
ing team. Draft email correspondence, review and revise
contracts, agreements, policy and procedures, food policy
legislation, civil rights, and land retention/estate planning.
Additionally, assist with community-based fundraising,
corporate sponsorships, marketing, and innovative out-
reach techniques that will have a positive influence
on the communities. Communicate with Washington,
D.C,, Leadership such as: White House Leaders, Congress
Members as well as USDA Leaders. To apply, email
womeninag@gmail.com, Subject Line: Agri-Business
Assistant, Attention: Dr. Tammy Gray-Steele (202) 643-0590.
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POSITIONS AVAILABLE

THE OKLAHOMA OFFICE OF ATTORNEY GENERAL
is seeking both junior and senior attorneys for our
Solicitor General Unit. This is a unique opportunity for
smart and dedicated attorneys to serve the public, appear
before the highest courts in Oklahoma and the United
States, and help establish precedent on the most import-
ant constitutional issues of our time. To apply, please send
resume and a writing sample to resumes@oag.ok.gov
and indicate which particular position you are applying
for in the subject line of the email. The Oklahoma Office
of Attorney General is an equal opportunity employer.
All individuals are welcome to seek employment with
the Oklahoma Office of Attorney General regardless of
race, sex, sexual orientation, gender identity, color, age,
national origin, genetic information, religion, or disabil-
ity, so long as the disability does not render the person
unable to perform the essential functions of the posi-
tion for which employed with or without a reasonable
accommodation. All employees of the Oklahoma Office
of Attorney General are “at will” employees.

HILTGEN & BREWER PC LOCATED IN EDMOND/NW
OKC is accepting resumes for a Litigation Associate with
3-10 years of experience. We offer a competitive salary with
excellent benefits. To find out more please send resume,
writing sample and references to sfoote@hbokc.law.
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Solo & Small Firm
Conference Flashbacks

Left: OBA members and their families
enjoy the 2003 Solo & Small Firm
Conference Circus Night at Tanglewood
Resort on Lake Texoma.

Middle left: From left Ross Kodner,
OBA Management Assistance Program
Director Jim Calloway and 2007 OBA
President Stephen Beam show off
their best Doc Brown impersonations
at the 2005 Back to the Future-themed
conference.

Middle: The winning team of the Friday
golf scramble at the 2007 Solo & Small
Firm Conference.

Middle right: Former OU football
head coach Barry Switzer meets with
attendees during the 2011 conference.

Left: YLD members experience
the first poolside reception in
2011 at the Downstream Resort
in Quapaw. From left Breea Clark,
Sarah Stewart, Kaleb Hennigh,
Robert Faulk, Lane Neal, Roy
Tucker and Timothy Rogers

Right: During the 2018 Midyear
Meeting, YLD members attend
a social event at the FlyingTee
in Tulsa.
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