
  

Volume 91 — No. 8 — 4/24/2020

Court Issue



388 The Oklahoma Bar Journal Vol. 91 — No. 8 — 4/24/2020

Georgetown’s annual Advanced eDiscovery Institute has gained a reputation 
among judges, practitioners, and vendors as the leading eDiscovery conference 
of its kind in the United States. You will learn the latest case law, trends in all 
aspects of eDiscovery, and judicial and practitioner perspectives on where this 
fascinating world is heading in the next few years. 

ADVANCED EDISCOVERY 
INSTITUTE

Search for Advanced eDiscovery Institute to Find All Sessions

- Case Law Update
- Collaborative Tools Such as Facebook Workplace & Slack

- Contextual Data: The Next Wave of eDiscovery
- Crafting a Company’s Privacy Regime to Meet Global Requirements

- Deep Dive on Data Processing
- Don’t Get Burned: Lessons Learned from Real Life ESI Protocols- Don’t Get Burned: Lessons Learned from Real Life ESI Protocols

- eD Talks
- GDPR: 18 Months Later, Fines and Preparedness

- Internal Investigations: Strategies to Quickly 
Assess Compliance with Laws and Policies

- Just the Essentials, Please: Lessons from the Government on 
Defensible Preservation and Collection on a Tight Budget
- Lessons on Being a Good Consumer of Mobile Forensics- Lessons on Being a Good Consumer of Mobile Forensics

- Mission (Im)Possible: “This Message Will Self-Destruct in Five Seconds”
- New Technologies, New Ethics Challenges

- Processing Lab
- Proposed Privacy Legislation: The Times They Are A-Changin’

- Protecting and Respecting Privileges in a Sea of ESI
- Sticking to the Budget You So Confidently Calculated

- Strategies for Defensible Cross-Border Movement of Data- Strategies for Defensible Cross-Border Movement of Data
- TAR and AI

AVAILABLE IN OUR

CLE ONLINE
ANYTIME 
CATALOG

FOR A LIMITED TIME!
PURCHASE THREE TO FIVE 
FOR A 10% DISCOUNFOR A 10% DISCOUNT; 
SIX TO NINE A FOR 15% DISCOUNT; 
OR 10 OR MORE 
FOR A 20% DISCOUNT!

PLEASE REMEMBER...Beginning with the PLEASE REMEMBER...Beginning with the 
2019 compliance year, members may 
earn all of their required 12 hours of 
MCLE credit by viewing any In Person, 
Webcast, Audio Webcast or CLE Online 
Anytime program. There is no limitation 
on the number of CLE Online Anytime 
program hours for compliance. CLE program hours for compliance. CLE 
Online Anytime programs can be 
viewed at any day or time and can be 
stopped and resumed at a later day or 
time.

Lorem ipsum dolor sit amet, consectetur adipiscing elit, sed do eiusmod tempor incididunt ut labore et dolore magna aliqua. Quis ipsum suspendisse ultrices gravida. Risus commodo viverra maecenas accumsan lacus vel facilisis. 

to register go to www.okbar.org/cle

Stay up-to-date and follow us on
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Oklahoma Bar Association is seeking a director of educational programs.

Send cover letter and resume by May 1, 2020, to johnw@okbar.org. 
All applications will be kept confidential.

The OBA is an equal opportunity employer. 

• Five years of legal practice, CLE management and/or marketing experience
• Law degree required; preference given to those licensed to practice in Oklahoma 
• Must be self-motivated, positive, dependable and creative
• Possess a high degree of integrity and work well with others to achieve common goals
• Highly organized and able to handle multiple projects and deadlines
• Knowledge of budgeting processes and ability to effectively oversee budgets
• Must be able to meet member needs in a fast-paced work environment
• Exceptional attention to detail 
• Strong oral, written and interpersonal communication skills and the ability to work 
   effectively with a wide range of constituencies 
• Ability to build relationships with faculty, participants and outside vendors
• Problem solver, quick thinker and idea generator
• Must be able to work within limits of an inside office position plus haul and transport
   equipment or materials required to conduct a CLE seminar

• Must be able to function in a Windows desktop environment
• Proficient in Microsoft Office including Outlook and Excel
• Internet resource, research and marketing expertise
• Experience with online CLE presentations

 The Oklahoma Bar Association, the leading provider of continuing legal 
education in the state of Oklahoma, seeks a director of educational programs. The position 
manages and directs the OBA’s CLE Department and other educational events for the 
association. The OBA CLE Department offers comprehensive and unique live programming for 
Oklahoma lawyers and has an impressive list of online programs that are available to lawyers 
nationwide. The OBA is a mandatory bar association of 18,000 members with its headquarters 
in Oklahoma City.

SUMMARY

REQUIREMENTS

SKILLS

THE OBA IS HIRING.

DEADLINE EXTENDED!

With the interruptions caused by COVID-19, dates 

for review of applicant materials has  been rescheduled. 

As a result, the search committee is allowing any previous 

applicants to supplement their applications and allowing new applicants 

to apply on or by May 1.
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Legal Aid Services of Oklahoma is seeking a 
Managing Attorney for the Division of Parent 
Representation in LASO’s Tulsa office. DPR will provide 
legal representation and advocacy in Tulsa County to 
indigent parents in juvenile deprived cases.  The MA will 
play a leadership role in LASO’s efforts to provide high-
quality representation to indigent parents and will provide 
administrative oversight and support for the independent 
contracted attorneys providing parent representation.  
The MA will create, evaluate, and refine processes and 
tools to deliver high-quality representation and regularly 
review, understand, and thoughtfully implement new 
initiatives by gathering, analyzing and reporting data. 
The MA will provide training, oversight, and evaluation 
of attorneys as well as relevant legal training for social 
workers and parent advocates working directly with the 
attorneys. The MA will attend and actively participate 
in LASO administrative meetings and agency-wide 
management meetings. The MA will also work closely with 
other external stakeholders in the child welfare system. 
Management and Leadership Responsibilities:
• Recruiting and determine eligibility of private attorneys 
seeking an annual contract for parent representation;
• Overseeing quality of practice though annual review of 
the attorneys’ competency and quality of legal services as 
well as addressing the validity of any concerns expressed 
by clients or the courts;
• Assisting with the supervision of a staff social workers;
• Monitoring attorney case assignments and workloads, 

without substantive supervision of the same, to ensure 
that high-quality services are being provided;
• Helping contracted attorneys through trainings and 
providing technical assistance;
• Developing and maintaining information sharing 
resources (listserv, brief bank, forms bank, informational 
handbooks, and case law);
• Generating management reports;
• Compiling data and statistics;
• Meeting with judges regarding court administration of the 
Oklahoma Children’s Code;
• Attending meetings with LASO administrative staff and 
staff in other LASO offices to discuss management issues 
and child welfare policy and practice issues;
• Developing and maintaining working relationships with 
judges, bar associations, Department of Human Services, 
along with other organizations and individuals working 
with child welfare laws;
• Planning or assisting in planning and developing policies 
and procedures, goals and objectives of the DPR;
• Identifying systemic problems and developing strategies 
for addressing those problems;
• Identifying and creating professional development 
opportunities for attorneys and support staff: and
• Performing other job-related duties as assigned.
Minimum Requirements, Education and Experience: 
Licensed in Oklahoma, J.D./LL.B. from an accredited law 
school AND 10 years licensed attorney work.
Preferred: 3 years of supervisory experience and 
minimum of 5 years of litigation experience in deprived 
cases, including substantial hearing and trial experience.  
Apply at: https://tinyurl.com/yarofs9c.
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Opinions of Supreme Court
Manner and Form of Opinions in the Appellate Courts; 
See Rule 1.200, Rules — Okla. Sup. Ct. R., 12 O.S. Supp. 1996 (1997 T. 12 Special Supplement)

SCAD NO. 2020-29. March 25, 2020

SECOND EMERGENCY JOINT ORDER 
REGARDING THE COVID-19 

STATE Of DISASTER

1.  The First Emergency Joint Order entered 
on March 16, 2020 remains in effect except 
as it is modified herein. To the extent the 
Joint Emergency Orders conflict with local 
practices, the First and Second Emergency 
Joint Orders control.

2.  On March 24, 2020, Governor J. Kevin Stitt 
issued the Fourth Amended Executive 
Order 2020-07 and ordered that additional 
steps be taken to protect all Oklahomans 
from the growing threat of COVID-19. 
This Second Emergency Joint Order joins 
the Governor in addressing the ever chang-
ing situation in the district courts in all 77 
counties as well as the appellate courts in 
Oklahoma and Tulsa Counties. We admon-
ish all Oklahoma judges, court clerks, 
court employees and staff and the public 
to follow the guidelines to protect public 
health set forth in the Governor’s Execu-
tive Orders, those issued by the Oklahoma 
Department of Health and the CDC.

3.  All district courts in Oklahoma shall im-
mediately cancel all jury terms through 
May 15, 2020. No additional jurors shall 
be summoned without approval of the 
Chief Justice. All civil, criminal and juve-
nile jury trials shall be continued to the 
next available jury dockets. If necessary, 
additional jury terms may be ordered in 
July and/or August or later in the year.

4.  Subject only to constitutional limitations, 
all deadlines and procedures whether pre-
scribed by statute, rule or order in any 
civil, juvenile or criminal case, shall be 
suspended through May 15, 2020. This 
suspension also applies to appellate rules 
and procedures for the Supreme Court, the 
Court of Criminal Appeals, and the Court 
of Civil Appeals.

5.  In any civil case, the statute of limitations 
shall be extended through May 15, 2020.

6.  All courthouses in all 77 counties shall be 
closed to the public with exceptions for 
emergencies as permitted by local order. 
To the extent that emergency dockets are 
being held, no more than 10 persons in-
cluding the judge and court personnel 
shall be in a courtroom at one time. Judges 
and other courthouse personnel shall use 
all available means to ensure the health of 
all participants in any court proceeding. If 
judges continue to hold hearings, all of the 
mandated COVID-19 precautions issued 
by the CDC and all State and local govern-
ments shall be followed. Judges shall con-
tinue to use remote participation to the 
extent possible by use of telephone confer-
encing, video conferencing pursuant to 
Rule 34 of the Rules for District Courts, or 
other means.

7.  Court clerks and judges shall use email, 
fax and drop boxes for acceptance of writ-
ten materials, except for emergencies. All 
appellate filings shall be made by mail.

8.  This order is subject to extension or modi-
fication as necessitated by this emergency.

IT IS SO ORDERED.

DONE BY ORDER OF THE SUPREME COURT 
IN CONFERENCE THIS 27TH DAY OF 
MARCH, 2020.

/s/ NOMA D. GURICH
CHIEF JUSTICE

WITNESS OUR HANDS AND THE SEAL OF 
THIS COURT THIS 27TH DAY OF MARCH, 
2020.

/s/ DAVID B. LEWIS
PRESIDING JUDGE

2020 OK 17

IN RE: Rules Creating and Controlling 
the Oklahoma Bar Association 

[Article IV, Sec. 1(b)]

SCBD No. 4483. March 23, 2020

ORDER

This matter comes on before this Court upon 
an Application to Amend 5 O.S. Ch. 1, App. 1, 
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Art. IV, Sec.1 (b), Rules Creating and Controlling 
the Oklahoma Bar Association (hereinafter 
“Rules”) filed on March 6, 2020. This Court finds 
that it has jurisdiction over this matter and the 
Rules are hereby amended as set out in Exhibit A 
attached hereto, effective immediately.

DONE IN CONFERENCE this 23rd day of 
March, 2020.

/s/ Noma D. Gurich
CHIEF JUSTICE

Gurich, C.J., Darby, V.C.J., Kauger, Winchester, 
Edmondson, Colbert, Combs and Rowe, JJ., 
concur;

Kane, J., not voting.

EXHIBIT A

Oklahoma Statutes Citationized
Title 5. Attorneys and the State Bar

Chapter 1 - Attorneys and Counselors
Appendix 1 - Rules Creating and Con-
trolling the Oklahoma Bar Association

Article Article IV
Section Art IV Sec 1 - Board of 
Governors

Cite as: O.S. §, __ __

The governing body of this Association 
shall consist of seventeen (17) active mem-
bers of this Association, designated as the 
Board of Governors. The authority of the 
Board of Governors shall be subordinate to 
these Rules and direction of the House of 
Delegates. Said Board shall be selected as 
follows:

(a) Three (3) members elected At Large, by 
a majority vote of the House of Delegates 
or by a plurality of the voting members of 
the Association, in such manner as may be 
prescribed by the Bylaws, for a term of 
three (3) years, one of whom shall be elect-
ed annually.

(b) Nine (9) members, one from each 
Supreme Court Judicial District, as such 
districts existed prior to January 1, 2020, 
elected by a majority vote of the House of 
Delegates or by a plurality of the voting 
members of the Association in such man-
ner as may be prescribed by the Bylaws, for 
a term of three (3) years; three (3) of such 
members shall be elected at the annual 
election next prior to the expiration of the 
term of office of the respective predecessor 
members.

(c) The President and Vice-President of the 
Association during their terms of office.

(d) The President-Elect of the Association.

(e) The immediate Past-President of the 
Association during the year immediately 
following his term as President.

(f) The Chairman of the Young Lawyers 
Division of the Association duly elected in 
accordance with the provisions of that 
organization’s Bylaws. The Chairman of 
the YLD shall serve on the Board of Gover-
nors during his term of office as Chairman 
of the YLD.

(g) A quorum of the Board of Governors 
shall consist of nine (9) members. A major-
ity of a quorum shall suffice to carry any 
action of the Board of Governors, unless 
otherwise provided by the Bylaws of the 
Association and except that recommenda-
tions for any amendment to these rules 
must receive the affirmative vote of a 
majority of all members of the Board of 
Governors.

(h) The President of the Association and the 
Executive Director of the Association shall 
act, respectively, as Chairman and Record-
ing Secretary of the Board of Governors.

2020 OK 20

LEWIS R. METCALf, Petitioner/Appellee, v. 
BONNIE L. WATSON METCALf, 

Respondent/Appellant.

Case No. 115,743. April 14, 2020

CERTIORARI TO THE COURT Of CIVIL 
APPEALS DIVISION II

Honorable John E. Herndon, Trial Judge

¶0 After the petitioner/appellee, Lewis Met-
calf, transferred some of his separate, real 
property into the name of his wife, the respon-
dent/appellant, Bonnie Watson Metcalf, he 
filed for divorce. When it came time to divide 
their property, the husband claimed this par-
ticular real property as his separate property, 
even though it was now held only in his wife’s 
name. His explanation for placing the property 
into his wife’s name was that he was trying to 
avoid creditors potentially collecting on a judg-
ment in a lawsuit to which he was a party. The 
trial court determined that the property in 
question was his separate property, and divid-
ed the couple’s remaining marital property, 
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and denied support alimony. The wife ap-
pealed, and the Court of Civil Appeals affirmed. 
On certiorari, we hold that: 1) the presumption 
of an interspousal gift may not be overcome 
with evidence that the sole purpose for the 
transfer was to defraud creditors; 2) the trial 
court did not err in denying the wife support 
alimony; and 3) each party is responsible for 
their own appeal related attorney fees and 
costs.

CERTIORARI PREVIOUSLY GRANTED; 
COURT Of CIVIL APPEALS OPINION 
VACATED; TRIAL COURT REVERSED 

AND CAUSE REMANDED.

Scott A. Hester, Edmond, Oklahoma, for the 
Appellant.

Cindy Allen, Julia Mills Mettry, Joshua Simp-
son, Norman, Oklahoma, for the Appellee.

KAUGER, J.:

¶1 We granted certiorari to address the first 
impression question of whether the presump-
tion that the intent of an interspousal transfer 
of real property constitutes a gift may be rebut-
ted when the admitted purpose of the transfer 
was to illegally elude any creditor’s attempts 
to collect on a judgment. We hold that it may 
not be rebutted by such evidence. We also hold 
that: 1) the trial court did not err in denying the 
wife support alimony; and 2) each party is also 
responsible for their own attorney fees.

fACTS

¶2 In the spring of 2001, the petitioner/
appellee, Lewis R. Metcalf (Metcalf/husband), 
married the respondent/appellant, Bonnie L. 
Watson (Watson/wife). The couple cannot 
agree as to the actual date of the marriage 
which occurred in Arkansas.1 The couple 
made their rural home together in Grady 
County, Oklahoma, and did not have any chil-
dren together.

¶3 At the time of the marriage, the husband 
owned and operated a carpentry shop business 
called Woodmaster, LTD. It was established in 
1999, but he made the wife 1% owner during 
the marriage. In 2009, Woodmaster’s creditors 
filed an action in the District Court of Oklaho-
ma County, seeking to collect on debt Wood-
master’s owed. Concerned that the creditors 
would take his real property to collect on a 
judgment, the husband deeded the Woodmas-
ter property, and others, to his wife, using her 
maiden name of Bonnie Watson.2 He readily 

admits, and it is undisputed, that his purpose 
for deeding the property was purely to prevent 
creditors from recovering any judgments 
against the shop business. He even visited a 
lawyer to seek advice on how to handle the 
property transfer to avoid a creditor’s judg-
ment, should one occur.

¶4 During the marriage, their marital home 
was destroyed by fire, affected by an earth-
quake, and also destroyed by a tornado. Con-
sequently, various insurance claims were filed, 
insurance payouts were made, and rebuilding 
occurred. However, according to the parties, 
the date of separation impacted who was enti-
tled to various insurance proceeds and lawsuit 
settlements which occurred during the mar-
riage. Naturally, the date of their separation 
was also disputed.

¶5 According to the husband, they separated 
in June of 2011, because they were no longer 
living together, or even in the same state. 
According to the wife, they were not separated 
until December of 2014, when she learned that 
he no longer wished to be married to her. On 
December 19, 2014, the husband filed for dis-
solution of marriage in the District Court of 
Grady County, Oklahoma. The wife filed a 
response and cross-petition on December 30, 
2014, seeking support alimony.

¶6 The cause proceeded to trial on Septem-
ber 22-30, 2016. At the conclusion of the trial, 
the trial court issued a Decree of Dissolution of 
Marriage on January 4, 2017, dividing real and 
personal property including household items, 
bank accounts, vehicles, various insurance and 
lawsuit proceeds and settlements. Among the 
trial court’s findings were the determinations 
that: 1) the parties’ separation date was June 4, 
2011; 2) the separate real property, which the 
husband transferred to the wife during the 
marriage to elude creditors, was void and thus 
his separate property; and 3) the wife’s request 
for support alimony should be denied.

¶7 The wife appealed on February 3, 2017, 
arguing that the husband’s transfer of real 
property to avoid creditors should be consid-
ered marital property, because he failed to 
rebut the presumption of a gift. She also dis-
puted the date of separation, and the denial of 
support alimony. On July 12, 2019, the Court of 
Civil Appeals, Division II, affirmed the trial 
court. On August 1, 2019, the wife filed a Peti-
tion for Certiorari in this Court arguing that 
because the husband transferred the property 
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he owned prior to marriage to avoid potential 
creditor judgments against him (a/k/a a fraud-
ulent transfer), he is precluded from using the 
reason for the transfer to rebut the presump-
tion that the transfer was an interspousal gift. 
She also contends that the trial court erred in 
denying her support alimony.3 The husband 
seeks appeal related attorney fees and costs. 
We granted certiorari on January 6, 2020, to 
address these issues.

I.

THE PRESUMPTION Of AN 
INTERSPOUSAL GIfT MAY NOT BE 

REBUTTED BY EVIDENCE THAT THE 
SOLE PURPOSE fOR THE TRANSfER 

WAS TO DEfRAUD CREDITORS.

¶8 The husband argues that he never intend-
ed to share his separate property with the wife. 
Rather, he only transferred the property to 
avoid creditors from potentially getting at it. 
The wife argues that transferring property into 
her name in order to avoid a judgment was a 
fraudulent transfer, and that he should not be 
allowed to rebut that the transfer was a gift 
with evidence of fraud.

¶9 A divorce suit is one of equitable cogni-
zance in which the trial court has discretionary 
power to divide the marital estate.4 In an action 
of equitable cognizance there is a presumption 
in favor of the trial court’s findings and they 
will not be set aside unless the trial court 
abused its discretion or the finding is against 
the clear weight of the evidence.5

¶10 Title 43 O.S. 2011 §1216 requires a fair and 
equitable division of property acquired during 
the marriage by the joint industry of a husband 
and wife. Jointly-acquired property is that 
which is accumulated by the joint industry of 
the spouses during the marriage. The determi-
nation of the issue concerning separate owner-
ship of property acquired during the marriage 
is dependent on the original source of the 
property.7

¶11 Interspousal transfers may occur as a 
result of a sale by one spouse to the other, as 
settlement of an impending divorce, or as a 
gift. A transfer by one spouse of separate prop-
erty to another does not by itself erase the 
separate character of the asset or real property 
transferred; rather, the original ownership 
regime must be respected unless there is proof 
of an interspousal gift,8 i.e. proof of donative 
intent. The law provides a rebuttable presump-

tion of a gift where title to separately held real 
estate is placed by one ownership spouse’s 
name to both spouses’ names as joint tenants.9 
This presumption arises even if the property in 
question was purchased with one spouse’s 
separate funds.10

¶12 This presumption in favor of a gift can be 
overcome by clear and convincing evidence of 
contrary intent including evidence of a pur-
pose for placing the property in joint tenancy 
that is collateral to making a gift.11 In this cause, 
the husband transferred the real property into 
the wife’s name only. We have previously ad-
dressed this presumption in joint tenancy 
cases. For example, in Smith v. Villareal, 2012 
OK 114, ¶12, 298 P.3d 533, during the marriage, 
the husband purchased two homes for his 
daughters from a prior marriage. He paid for 
these homes with his separate property. This 
was not disputed by the wife. However, both 
the husband’s and wife’s names appeared on 
the warranty deeds as joint tenants. Because 
the overwhelming evidence supported that the 
husband did not possess donative intent when 
title was conveyed to both spouses in joint ten-
ancy, we held that the properties should not be 
included in marital property.

¶13 Similarly, in Larman v. Larman, 1999 OK 
83, ¶16, 991 P.2d 536, the Court held that the 
presumption of a gift was overcome where the 
wife included the husband’s name upon the 
deeds as joint tenant to property she held sepa-
rately for the sole purpose of refinancing the 
mortgage loans on both properties. In Larman, 
the lender required that in order to qualify, 
both spouses had to be record owners and sign 
the loan related documents.

¶14 In both Smith, supra, and Larman, supra, 
there was nothing inherently unlawful about the 
real property transfers. The presumption of a 
gift was overcome with evidence because, al-
though a lawful transferred occurred, the pur-
pose was not intended to actually convert the 
property from separate to marital property.12

¶15 In Burrows v. Burrows, 1994 OK 129, 
¶17, 886 P.2d 984, the Court addressed whether 
a father’s attempted conveyance of property 
subject to a homestead exemption to avoid 
payment of past-due alimony and child sup-
port could be nullified as fraudulent. We held 
so, in part, because parents have a legal duty to 
support their children, and an ex-spouse and 
child were not the kind of creditors to which a 
homestead exemption was meant to apply. The 
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homestead exemption was intended to be a 
shield and not a sword.

¶16 Here, the Uniform Fraudulent Transfer 
Act13 (the Act) prohibits precisely the type of 
transfer, which the husband relies on to explain 
his donative intent, as fraudulent. Section 116 
of the Act provides:

A. A transfer made or obligation incurred 
by a debtor is fraudulent as to a creditor, 
whether the creditor’s claim arose before 
or after the transfer was made or the obli-
gation was incurred, if the debtor made the 
transfer or incurred the obligation:

1. With actual intent to hinder, delay, or 
defraud any creditor of the debtor; or

2. Without receiving a reasonably equiva-
lent value in exchange for the transfer or 
obligation, and the debtor:

a. was engaged or was about to engage in a 
business or a transaction for which the 
remaining assets of the debtor were unrea-
sonably small in relation to the business or 
transaction, or

b. intended to incur, or believed or reason-
ably should have believed that he would 
incur, debts beyond his ability to pay as 
they became due.

The reason that the husband said he made the 
transfer in real property to his wife falls square-
ly within the prohibition of the statute.

¶17 The Act was intended to prevent a debt-
or from shielding property from a creditor by 
fraudulently transferring it. A debtor should 
not be able to shield property from creditors 
and give it to a spouse on one hand to elude 
creditors and then turn around and use the 
transfer as a sword to avoid property division. 
We have no doubt that he intended to “gift” his 
wife the property. He admits, he “gave” it to 
her to avoid creditors, he just also intended to 
get it back. Nevertheless, in an equitable pro-
ceeding, it is incongruous to allow evidence of 
a fraudulent transfer to rebut the presumption 
of a gift. Consequently, we hold Smith, supra, 
and Larman, are not controlling of this cause. 
The husband readily admitted that fraud was 
the reason for the transfer, and he did not pro-
vide any other legitimate reasons for the trans-
fer to his wife.

¶18 The parties could have had the proper-
ties deeded back to the husband at any time 

before their divorce, but they did not do so. 
Without evidence to rebut the presumption of 
gift, the trial court should not have set aside 
the transfer as his separate property. This is an 
equitable proceeding, and the wife does not 
seek to have the real property declared solely 
hers as the deed reflects. Rather, she asks that it 
be divided as marital property and we agree 
with this most equitable result in this cause.14 
Accordingly, we reverse the trial court and 
remand the matter for an equitable division of 
the property in question.

II.

THE TRIAL COURT’S DENIAL Of 
SUPPORT ALIMONY IS SUPPORTED BY 

THE EVIDENCE.

¶19 The wife argues that the trial court 
abused its discretion when it neglected to 
award her support alimony. The husband 
argues that the wife failed to demonstrate any 
need for support alimony and there is insuffi-
cient evidence of his ability to pay it.

¶20 In a divorce action, the trial court is 
vested with wide discretion in awarding ali-
mony.15 On appeal, this Court will not disturb 
the trial court’s judgment regarding alimony 
absent abuse of discretion or a finding that the 
decision is clearly contrary to the weight of the 
evidence.16 The burden is upon the party ap-
pealing from a divorce decree to show that the 
findings and judgment are against the clear 
weight of the evidence.17

¶21 In awarding alimony, each case depends 
on the facts and circumstances,18 and alimony 
must be reasonable.19 Ability to pay is not the 
sole criterion for an award of alimony.20 Sup-
port alimony is based upon a consideration of 
appropriate factors which include: demon-
strated need during the post-matrimonial eco-
nomic readjustment period; the parties’ station 
in life; the length of the marriage and the ages 
of the parties; the earning capacity of each 
spouse; the parties’ physical condition and 
financial means; the mode of living to which 
each spouse has become accustomed during 
the marriage; and evidence of a spouse’s own 
income-producing capacity and the time neces-
sary to make the transition for self-support.21

¶22 Here, prior to the marriage, the wife 
worked steadily in accounts receivable/ac-
counts payable and book keeping in the steel 
industry. She also had experience working as a 
dental assistant. She admitted that she had a 
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lot of experience in the workforce. The hus-
band is a self employed carpenter who makes 
a relatively meager income which fluctuates at 
times with the house and building market.

¶23 The parties were married for ten years 
and neither were raising children during their 
marriage. For whatever reason, the wife refused 
to work. The wife testified that she needed cer-
vical spine surgery which would slow her 
down for up to six months, and that she had 
other ailments such as high blood pressure, 
depression, anxiety, hypertension, IBS, diver-
ticulitis, but that none of these would prevent 
her from working.

¶24 She moved out of the marital home in 
June of 2011. Instead of seeking employment, 
she rented a two bedroom apartment in Ohio, 
bought new furniture, shopped, went on trips 
with her friend and boyfriend, and gave money 
to a prior ex-husband and adult children. She 
had, by the time the final divorce decree had 
been entered, nearly five and a half years (now 
over eight years), to seek any needed training 
or education and/or employment.

¶25 While there have been cases in which the 
facts and evidence disclosed that the trial 
court’s award of support alimony was insuffi-
cient, and in need of adjustment, this does not 
appear to be one of those cases.22 We cannot say 
that the trial court abused its discretion in 
denying the wife’s request for support alimony 
under these facts.

III.

EACH PARTY IS RESPONSIBLE fOR 
THEIR OWN ATTORNEY fEES.

¶26 On July 30, 2019, the husband filed a 
separate motion in this Court requesting we 
award him appeal related fees and costs pursu-
ant to 12 O.S. 2011 App. 1, Rule 1.14;23 20 O.S. 
2011 §15.1;24 12 O.S. 2011 §696.4 (as a prevailing 
party),25 and 43 O.S. 2011 §110(D) and (E).26 The 
wife argues that her appeal is not frivolous or 
without merit because she is entitled to claim an 
interest in property titled in her name; and 
request support alimony. She also argues that 
there are no overriding equitable considerations 
which favor an award of fees to the husband.

¶27 Each litigant ordinarily bears the cost of 
his/her legal representation and our courts are 
without authority to assess and award attorney 
fees in the absence of a specific statute or spe-
cific between the parties.27 Appeal-related attor-

ney fees are recoverable if statutory authority 
exists for their award in the trial court.28 Title 43 
O.S. 2011 §110 provides for the award of counsel 
fees in divorce and subsequent related actions.29 
The husband has not prevailed in this appeal 
and neither the non-prevailing party in a mat-
rimonial case, nor the principal spouse pro-
vider is under a duty to pay counsel fees.30

¶28 Counsel fees claimed pursuant to §110 do 
not depend on a prevailing party status.31 Rather, 
in matrimonial litigation, a party should be 
awarded attorney fees only if they qualify for 
the benefit through a judicial balancing of the 
equities considering the means and property of 
each party,32 or when the appeal is frivolous or 
lacks merit.33

¶29 Based on our review of the record, no 
compelling or overriding equitable consider-
ations exist to support the wife’s payment of 
the husband’s attorney fees or costs incurred in 
this appeal. Clearly, this appeal was not frivo-
lous or without merit because the trial court is 
reversed. Nor is there any compelling or over-
riding equitable consideration which would 
support the husband’s payment of the wife’s 
attorney fees and costs incurred in this appeal. 
Therefore, we hold that each party is responsi-
ble for their appeal-related attorney fees and 
costs.

CONCLUSION

¶30 A divorce proceeding is one of equitable 
cognizance in which the trial court has discre-
tionary power to divide the marital estate.34 
Interspousal transfers may occur as a result of 
a sale by one spouse to the other, as settlement 
of an impending divorce or as a gift. A transfer 
by one spouse of separate property to another 
does not by itself erase the separate character 
of the asset or real property transferred. Rather, 
the original ownership regime must be respect-
ed unless there is proof of an interspousal gift,35 
i.e. proof of donative intent. In this equitable 
proceeding, we determine that an illicit trans-
fer of separate property, such as a fraudulent 
transfer to avoid creditors, is not sufficient 
evidence to rebut a presumption of a gift.

¶31 Because the husband presented no other 
evidence to rebut that the real property transfer 
was a gift, the trial court should have divided 
the real property equitably. However, we can-
not say that the trial court abused its discretion 
in denying the wife’s request for support ali-
mony under the facts of this cause. Nor is there 
any compelling or overriding equitable consid-
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eration which would support the husband’s 
payment of the wife’s attorney fees and costs 
incurred in this appeal. Each party is responsi-
ble for their appeal-related attorney fees and 
costs.

CERTIORARI PREVIOUSLY GRANTED; 
COURT Of CIVIL APPEALS OPINION 
VACATED; TRIAL COURT REVERSED 

AND CAUSE REMANDED.

GURICH, C.J., KAUGER, EDMONDSON, 
COMBS, KANE and ROWE, JJ., concur;

DARBY, V.C.J., WINCHESTER, J., (by separate 
writing), and COLBERT, JJ., dissent.

WINCHESTER, J., with whom Darby, V.C.J. 
and Colbert, J. join, dissenting:

¶1 I concur in part; dissent in part to the 
majority decision. While I agree with the major-
ity that the trial court properly denied support 
alimony herein, I cannot agree with the major-
ity’s position that the trial court erroneously 
awarded the husband his separate property 
previously transferred to the wife.

¶2 The majority readily recognizes that in 
divorce proceedings the trial court is afforded 
wide discretion to divide the marital estate. Teel 
v. Teel, 1988 OK 151, ¶ 7, 766 P.2d 994, 998 (trial 
court has wide latitude in determining what 
property shall be awarded to each party). None-
theless, the majority ignores this discretion to 
find abuse where none exists, instead invading 
the trial court’s province by reversing the trial 
court’s ruling on the division of property.

¶3 An appellate court should not disturb the 
trial court’s property division absent a finding 
of abuse of discretion or a finding that the deci-
sion is clearly contrary to the weight of the 
evidence. Hough v. Hough, 2004 OK 45, ¶ 9, 92 
P.3d 695, 700. Our cases demonstrate consider-
able deference to the trial court’s division of 
marital assets in a divorce proceeding. Childers 
v. Childers, 2016 OK 95, ¶ 12, 382 P.3d 1020, 
1023. “An abuse of discretion occurs when a 
court bases its decision on an erroneous con-
clusion of law, when there is no rational basis 
in evidence for the ruling, or if it acts arbitrari-
ly.” Colclasure v. Colclasure, 2012 OK 97, ¶ 4, 295 
P.3d 1123, 1132 (Watt, J. with whom Winchester, 
J. and Combs, J. join dissenting). None of these 
circumstances exist herein.

¶4 Here, the husband transferred separate 
business and personal property, all owned be-
fore the marriage, to the wife as a shelter when 

he feared his assets could become subject to a 
potential lawsuit judgment against him. As 
recognized by the majority, the husband testi-
fied he never intended the property to be a gift 
nor did the wife believe it to be such. The law-
suit against the husband was later dismissed, 
resulting in no judgment against him.

¶5 The trial court found there was sufficient 
evidence presented to support the finding that 
the husband’s separate property was not in-
tended to be a gift to the wife. Larman v. Larman, 
1999 OK 83, ¶ 22, 991 P.2d 536, 543 (where evi-
dence reflects conclusion that title to one spouse’s 
separate real estate was placed in both names as 
joint tenants solely to achieve a purpose collat-
eral to making a gift, the presumption of an 
interspousal gift is deemed rebutted). The hus-
band made the requisite showing and the 
majority should not be allowed to substitute its 
judgment for that of the trial court under the 
guise of an abuse of discretion that does not 
exist.

¶6 The burden is on the party claiming error 
to show that the findings and judgment of the 
trial court are against the clear weight of the 
evidence. Manhart v. Manhart, 1986 OK 12, ¶ 5, 
725 P.2d 1234, 1236. There being no evidence 
sufficient to show the trial court abused its dis-
cretion as to the property division, the ruling of 
the trial court should be affirmed.

KAUGER, J.:

1. According to the husband they were married on February 17, 
2001. According to the wife, it was March 26, 2001. Apparently the 
marriage license was lost in a tornado. Nevertheless, it is undisputed 
that the couple did marry in 2001.

2. The husband contends that at the time of marriage, his separate 
property included: 1) Lots 4-12, inclusive, Block Forty-Five in the town 
of Blanchard; 2) the Woodmaster Shop, East 2 acres of the North 3 acres 
of the NW 1/4 of the NE 1/4 Section Thirty-one, Township Eight, 
North Range Four West, McClain County, Oklahoma; and 3) 20 acres 
adjacent to the marital interests, the North Half of the Southeast Quar-
ter of the Southeast Quarter of Section Fifteen, Township Eight North, 
Range Five West of the Indian Meridian, Grady County, Oklahoma. 
The husband sought to void deeds transferring all of these properties 
to the wife during the marriage.

3. In the Petition for Certiorari, the wife does not dispute the trial 
court’s determination as to the date of separation or the Court of 
Appeals affirmance regarding that date. She does state in the facts, that 
the evidence indicated that they lived apart, but never intended to 
divorce until the husband refused marriage counseling and filed for 
divorce. Nevertheless, her arguments, and the reasons for granting 
certiorari do not address this issue whatsoever. Accordingly, we do not 
address whether the determination as to the actual date of separation 
was in error. Hough v. Leonard, 1993 OK 112, ¶¶14-16, 867 P.2d 438; 
Oklahoma Supreme Court Rules, Rule 1.180, 12 O.S. 2011 App. 1.

4. Smith v. Villareal, 2012 OK 114, ¶7, 298 P.3d 533; Jackson v. Jack-
son, 1999 OK 99, ¶7, 995 P.2d 1109; Larman v. Larman, 1999 OK 83, ¶17, 
991 P.2d 536; Teel v. Teel, 988 OK 151, ¶7, 766 P.2d 994.

5. Smith v. Villareal, see note 4, supra; Francis v. Rogers, 2001 OK 
111, ¶24, n. 22, 40 P.3d 481; Groseclose v. City of Tulsa, 1998 OK 112, 
¶18, 990 P.2d 828; Krosmico v. Pettit, 1998 OK 90, ¶23, 968 P.2d 345.

6. Title 43 O.S. 2011 §121 provides in pertinent part:
. . .B. The court shall enter its decree confirming in each spouse 
the property owned by him or her before marriage and the 
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undisposed-of property acquired after marriage by him or her in 
his or her own right. Either spouse may be allowed such alimony 
out of real and personal property of the other as the court shall 
think reasonable, having due regard to the value of such prop-
erty at the time of the dissolution of marriage. Alimony may be 
allowed from real or personal property, or both, or in the form of 
money judgment, payable either in gross or in installments, as 
the court may deem just and equitable. As to such property, 
whether real or personal, which has been acquired by the parties 
jointly during their marriage, whether the title thereto be in 
either or both of said parties, the court shall, subject to a valid 
antenuptial contract in writing, make such division between the 
parties as may appear just and reasonable, by a division of the 
property in kind, or by setting the same apart to one of the par-
ties, and requiring the other thereof to be paid such sum as may 
be just and proper to effect a fair and just division thereof. The 
court may set apart a portion of the separate estate of a spouse to 
the other spouse for the support of the children of the marriage 
where custody resides with that spouse. . .

7. Smith v. Villareal, see note 4, supra at ¶8, Longmire v. Longmire, 
1962 OK 29, ¶9, 376 P.2d 273; Spencer v. Spencer, 1947 OK 243, ¶8, 184 
P.2d 761.

8. Smith v. Villareal, see note 4, supra at ¶9; Larman v. Larman, see 
note 4, supra at ¶8.

9. Smith v. Villareal, see note 4, supra at ¶9; Larman v. Larman, see 
note 4, supra at ¶9; Chastin v. Posey, 1983 OK ¶8, 665 P.2d 1179; 
Fletcher v. Fletcher, 1952 OK 28, ¶14-15, 244 P.2d 827.

10. Smith v. Villareal, see note 4, supra at ¶9; Larman v. Larman, see 
note 4, supra at ¶9; Chastin v. Posey, see note 9, supra; Mendenhall v. 
Walters, 1916 OK 524, ¶10, 157 P.732.

11. Smith v. Villareal, see note 4, supra at ¶10; Larman v. Larman, 
see note 4, supra at ¶¶9-10.

12. The issue of transferring property such as this has come up 
several times in the Court of Civil Appeals. For example, see, Beene v. 
Beene, 2014 OK CIV APP 32, 324 P.3d 1264 (Husband rebutted pre-
sumption of donative intent when he added wife’s name to separate 
property five months into the marriage.); Bartlett v. Bartlett, 2006 OK 
CIV APP 112, 114 P.3d 173 (Separate property transferred to avoid 
some estate taxes); King v. King, 2009 OK CIV. APP. 49, 212 P.3d 1232 
(Separate property transferred to avoid child support lawsuit).

13. Title 21 O.S. 2011 §§121 et seq.
14. Title 43 O.S. 2011 §121, see note 6, supra.
15. Hutchings v. Hutchings, 2011 OK 17, ¶14, 250 P.3d 324; Peyravy 

v. Peyravy, 2003 OK 92, ¶13, 84 P.3d 720; McLaughlin v. McLaughlin, 
1999 OK 34, ¶12, 979 P.2d 257.

16. Hutchings v. Hutchings, see note 15, supra; Peyravy v. Peyravy, 
see note 15, supra; McLaughlin v. McLaughlin, see note 15, supra.

17. Peyravy v. Peyravy, see note 15, supra; ; McLaughlin v. 
McLaughlin, see note 15, supra; See, Traczyk v. Traczyk, 1995 OK 22, 
¶22, 891 P.2d 1277.

18. Hutchings v. Hutchings, see note 15, supra; Peyravy v. Peyravy, 
see note 15, supra; McLaughlin v. McLaughlin, see note 15, at ¶13, 
supra; Durland v. Durland, 1976 OK 102, ¶5, 552 P.2d 1148.

19. Hutchings v. Hutchings, see note 15, supra; Peyravy v. Peyravy, 
see note 15, supra; McLaughlin v. McLaughlin, see note 15, supra; 
Whitehead v. Whitehead, 1999 OK 91, ¶5, 995 P.2d 529.

20. Peyravy v. Peyravy, see note 15, supra; McLaughlin v. McLaugh-
lin, see note 15, at ¶13, supra.

21. Hutchings v. Hutchings, see note 15, supra; Peyravy v. Peyravy, 
see note 15, at ¶14, supra; Younge v. Younge, 2002 OK 12, ¶14, n.21, 41 
P.3d 966; McLaughlin, see note 15, supra.

22. For example: in Hutchings v. Hutchings, see note 15, supra, the 
Court increased support alimony from $9,000.00 to $54,000.00 where 
the parties had been married for twenty-two years, the husband’s 
income was three times the wife’s and she needed additional educa-
tion and training to increase her income potential; in Peyravy v. Pey-
ravy, 2003 OK 92, 84 P.3d 720, support alimony of $24,000.00 was 
insufficient where the parties had been married for twenty-two years, 
the husband supported the family and made $9,100.00 a month and the 
wife’s health inhibited her ability to work full time outside the home; 
in Mocnbik v. Mocnbik, 1992 OK 99, 838 P.2d 500 the Court increased 

alimony from $60,000 to $120,000 where the parties had been married 
eighteen years, the husband earned $215,000 a year and the wife had 
an earning capacity of $20,000; in Durland v. Durland, 1976 OK 102, 
552 P.2d 1148 the Court increased alimony from $36,000 to $48,000 
where the parties had been married nineteen years, the wife earned a 
minimal income and was not trained for any particular employment 
and one of their children required special care; in Aronson v Aronson, 
1970 OK 74, 468 P.2d 493, the court increased alimony by $30,000.00 
where the parties had been married for fifteen years, the husband was 
a doctor and the wife worked as a substitute elementary teacher.

23. Title 12 O.S. 2011 App. 1, Rule 1.14 provides in pertinent part:
(A) Costs.
(1.) Costs must be sought by a separately filed and labeled 
motion in the appellate court prior to mandate being issued. The 
Clerk shall not tax as costs any expense unless the person claim-
ing the same, prior to the issuance of a mandate in the cause, 
shall file with the Clerk a verified statement of taxable cost items 
showing that person has paid the same. . . .
(B) Attorney’s Fee.

A motion for an appeal related attorney’s fee must be made by a sepa-
rately filed and labeled motion in the appellate court prior to issuance 
of mandate. The motion must state the statutory and decisional au-
thority allowing the fee. See 12 O.S.§ 696.4(C).

24. Title 20 O.S. 2011 §15.1 provides:
On any appeal to the Supreme Court, the prevailing party may 
petition the court for an additional attorney fee for the cost of the 
appeal. In the event the Supreme Court or its designee finds that 
the appeal is without merit, any additional fee may be taxed as 
costs.

25. Title 12 O.S. 2011 §696.4 provides in pertinent part:
C. Except as provided in Subsection D of this section, an applica-
tion for attorney fees for services performed on appeal shall be 
made to the appellate court by separate motion filed any time 
before issuance of mandate. The application shall cite authority 
for awarding attorney fees but shall not include evidentiary 
material concerning their amount. The appellate court shall 
decide whether to award attorney fees for services on appeal, 
and if fees are awarded, it shall remand the case to the trial court 
for a determination of their amount. The trial court’s order deter-
mining the amount of fees is an appealable order.

26. Title 43 O.S. 2011 §110(D) and (E) which provides:
D. Upon granting a decree of dissolution of marriage, annulment 
of a marriage, or legal separation, the court may require either 
party to pay such reasonable expenses of the other as may be just 
and proper under the circumstances.
E. The court may in its discretion make additional orders relative 
to the expenses of any such subsequent actions, including but 
not limited to writs of habeas corpus, brought by the parties or 
their attorneys, for the enforcement or modification of any inter-
locutory or final orders in the dissolution of marriage action 
made for the benefit of either party or their respective attorneys.

27. Boatman v. Boatman, 2017 OK 27, ¶16, 404 P.3d 822; Eagle Bluff, 
L.L.C. v. Taylor, 2010 OK 47, ¶16, 237 P.3d 173.

28. Casey v. Casey, 2002 OK 70, ¶26, 58 P.3d 763; Daniel v. Daniel, 
2001 OK 117, ¶24, 42 P.3d 863; First Community Bank of Blanchard v. 
Hodges, 1995 OK 124, ¶13, 907 P.2d 1047.

29. Title 43 O.S. 2011 §110, see note 26, supra.
30. Foshee v. Foshee, 2010 OK 85, ¶22, 247 P.3d 1162; King v. King, 

2005 OK 4, ¶30, 107 P.3d 570; Casey v. Casey, see note 28, supra.
31. Casey v. Casey, see note 28, supra
32. Boatman v. Boatman, see note 27, supra; Childers v. Childers, 

2016 OK 95, ¶29, 382 P.3d 1020.
33. Title 20 O. S. 2011 §15.1, see note 24, supra; Casey v. Casey, see 

note 28, supra; TRW/Reda Pump v. Brewington, 1992 OK 31, §13, 829 
P.2d 15.

34. Smith v. Villareal, see note 4, supra; Jackson v. Jackson, see note 
4, supra; Larman v. Larman, see note 4, supra; Teel v. Teel, see note 4, 
supra.

35. Smith v. Villareal, see note 4, supra at ¶9; Larman v. Larman, see 
note 4, supra at ¶8. 
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COURT Of CRIMINAL APPEALS 
Thursday, April 9, 2020

f-2018-1189 — Bryan Douglas Nicholson, 
Appellant, was tried by jury and convicted of 
Count 1, child sexual abuse; Count 2, lewd or 
indecent acts to child under 16; Counts 6 and 7, 
possession of child pornography in Case No. 
CF-2017-318 in the District Court of McCurtain 
County. The jury set punishment at life impris-
onment on each of Counts 1 and 2, and twenty 
(20) years imprisonment on each of Counts 6 
and 7. The trial court sentenced accordingly 
and ordered the sentences on Counts 1 and 2 to 
run concurrently with each other but consecu-
tively to the sentences for Counts 6 and 7, 
which were to be served concurrently with 
each other. From this judgment and sentence 
Bryan Douglas Nicholson has perfected his 
appeal. The judgment and sentence is AF-
FIRMED. Opinion by: Lewis, P.J.; Kuehn, V.P.J., 
concurs in results; Lumpkin, J., concurs; Hud-
son, J., concurs; Rowland, J., concurs.

f-2018-933 — Ronald Floyd Manners, Appel-
lant, was tried by jury for the crime of child 
sexual abuse in Case No. CF-2015-157 in the 
District Court of Craig County. The jury re-
turned a verdict of guilty and set punishment 
at twenty-five (25) years imprisonment, includ-
ing one year of post-imprisonment community 
supervision. The trial court sentenced accord-
ingly. From this judgment and sentence Ronald 
Floyd Manners has perfected his appeal. The 
judgment and sentence is MODIFIED to in-
clude a three (3) year term of post-imprison-
ment community supervision and is otherwise 
AFFIRMED. Opinion by: Lewis, P.J.; Kuehn, 
V.P.J., concurs; Lumpkin, J., concurs; Hudson, 
J., concurs; Rowland, J., concurs.

Tuesday, April 14, 2020

f-2019-150 — Appellant, Jaime Garcia, was 
tried by jury and convicted of the following: 
Count 1, First Degree Rape, in violation of 21 
O.S.Supp.2017, § 1114(A); Count 2, Forcible 
Sodomy, in violation of 21 0.S.Supp.2017, § 
888(A); Count 4, Kidnapping, in violation of 
21 O.S.Supp.2012, § 741; Count 5, Domestic 
As-sault and Battery by Strangulation, in vio-

lation of 21 O.S.Supp.2014, § 644(J); Count 7, 
Domestic Assault and Battery Resulting in 
Great Bodily Injury, in violation of 21 
O.S.Supp.2014, § 644(F); and Count 8, Assault 
and Battery by Means Likely to Cause Death, 
in violation of 21 O.S.2011, § 652(C), all After 
Two or More Felony convictions, in Tulsa 
County District Court, Case No. CF-2018-
1163. The trial court sentenced Appellant in 
accordance with the jury’s recommendation 
to life imprisonment on Count 1, twenty years 
imprisonment on Count 2, twenty years 
imprisonment on Count 4, ten years impris-
onment on Count 5, ten years imprisonment 
on Count 7, and twenty-five years imprison-
ment on Count 8. The court ordered the sen-
tences for Counts 1 and 2 to run consecutively 
to one another, Count 4 to run concurrently 
with Count 1, Count 5 to run consecutively to 
Count 2, Count 7 to run consecutively to 
Count 5, and Count 8 to run consecutively to 
Count 7. From this judgment and sentence 
Appellant appeals. Appellant raises the fol-
lowing propositions of error in this appeal: 

I. The trial court’s refusal to grant a motion 
for continuance based on defense counsel’s 
receipt of discovery the morning of trial 
denied the Appellant a fair trial. 

II. The trial court’s ruling excluding certain 
evidence regarding the victim constituted an 
abuse of discretion and prevented Mr. Garcia 
from presenting a defense. 

III. The trial court improperly admitted 
aggravating evidence of “prior bad acts’ in 
violation of Burks.

IV. The trial court improperly admitted 
aggravating evidence of “prior bad acts” as 
res gestae evidence.

V. The jury was improperly encouraged to 
give weight to the testimony of Lori Gonzales.

VI. The testimony of “blind expert” Lori 
Gonzales should have been excluded as 
unnecessary and prejudicial.

VII. The trial court erred in denying defense 
counsel’s request for a self-defense instruc-
tion.

VIII. The evidence was insufficient to prove 
beyond a reasonable doubt that the Appellant 
committed the acts alleged in Counts 4, 5, 7 
and 8.
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IX. The trial court erred in refusing to 
instruct the jury on mandatory sex registra-
tion requirements. The failure to so instruct 
denied Appellant a reliable sentencing pro-
ceeding in violation of the Fourteenth Amend-
ment to the United States Constitution.

X. Mr. Garcia received ineffective assistance 
of counsel as required by the Sixth Amend-
ment.

XI. Prosecutorial misconduct deprived Mr. 
Garcia of a fair trial.

XII. The accumulation of error in this case 
deprived Appellant of a fair trial and due pro-
cess of law in violation of the Fourteenth 
Amendment to the United States Constitution.

A cumulative error argument has no merit 
when this Court fails to sustain any of the other 
errors raised by Appellant. Baird v. State, 2017 
OK CR 16, ¶ 42, 400 P.3d 875, 886. The record 
shows we found no error occurred during the 
course of the trial in the present case. There-
fore, no new trial or modification of sentence is 
warranted. Proposition XII is denied.

DECISION
The JUDGMENT and SENTENCE is 

AffIRMED. Pursuant to Rule 3.15, Rules of the 
Oklahoma Court of Criminal Appeals, Title 22, 
Ch.18, App. (2020), the MANDATE is 
ORDERED issued upon the delivery and filing 
of this decision.

Opinion by: Lumpkin, J.; Lewis, P.J.: Concur; 
Kuehn, V.P.J.:Concur in Results; Hudson, J.: 
Concur; Rowland, J.: Concur.

ACCELERATED DOCKET 
Thursday, April 9, 2020

JS-2019-876 — B.T.H. was charged on August 
28, 2019, as a youthful offender with Assault 
and Battery on an Employee of a Juvenile De-
tention Facility in Pottawatomie County Dis-
trict Case No. YO-2019-12. B.T.H. filed a motion 
for certification as a juvenile. The trial court 
granted B.T.H.’s motion. The State appeals. 
The order of the trial court is REVERSED and 
this case is REMANDED to the District Court 
of Pottawatomie County. Opinion by: Row-
land, J.; Lewis, P.J., concurs in results; Kuehn, 
V.P.J., concurs in results; Lumpkin, J., concurs; 
Hudson, J., concurs. 

COURT Of CIVIL APPEALS 
(Division No. 1) 

Tuesday, March 31, 2020

117,188 — Chesapeake Operating, LLC., 
Plaintiff/Appellee, v. American Energy Non-
Op, L.L.C., Defendant/Appellant. Appeal from 

the District Court of Oklahoma County, Okla-
homa. Honorable Patricia G. Parrish. Judge. 
Defendant/Appellant American Energy Non-
Op, L.LC. (American) appeals the trial court’s 
denial of its Motion to Reconsider a grant of 
summary judgment in favor of Plaintiff/
Appellee Chesapeake Operation, L.L.C. (Ches-
apeake). Chesapeake brought suit against 
American for breach of contract and fraud for 
the nonpayment of joint interest billings associ-
ated with an alleged 25% interest in the 
Goeringer Well (the Well). The trial court grant-
ed Chesapeake’s motion for partial summary 
judgment December 13, 2017 (the Order). The 
trial court denied as untimely American’s 
motion to reconsider the Order. American ap-
peals, alleging the Order was not a “judgment” 
such that the ten-day limitation on motions for 
new trial applied. Because the trial court’s 
December 13, 2017 Order did not resolve Ches-
apeake’s request for punitive damages and 
American’s counterclaim for revenues from the 
Goeringer Well, we hold the Order was not a 
“judgment” or “final appealable order.” We 
reverse the trial court’s denial of American’s 
motion to reconsider and remand for the reso-
lution of the remaining claims. Opinion by 
Buettner, J.; Bell, P.J., and Goree, J., concur.

Thursday, April 2, 2020

116,944 — (cons. w/117,449) Boomer State 
Outdoors, LLC, a Domestic Limited Liability 
Company, Plaintiff/Appellee/Counter-Appel-
lant. V. Canadian River Ranch, LLC, a Domes-
tic Limited Liability Company, Defendant/
Appellant/Counter-Appellee. Appeal from the 
District Court of McIntosh County, Oklahoma. 
Honorable Douglas Kirkley, Trial Judge. Boom-
er State Outdoors, LLC, Plaintiff/Appellant, 
and Canadian River Ranch, LLC, Defendant/
Appellee, brought claims for breach of a com-
mercial lease agreement. Canadian failed to 
deliver exclusive use of the leased premises. 
Boomer remained in possession and paid di-
minished rent. The trial court’s decision that 
Boomer did not breach the contract, having 
paid the value of the benefit received, was sup-
ported by competent evidence. Boomer was 
not entitled to an attorney fee for prevailing on 
a claim or an open account per 12 O.S. § 936(A). 
AFFIRMED IN PART, REVERSED IN PART. 
Opinion by Goree, J.; Bell, P.J., concurs and 
Buettner, J., concurs in result.

117,158 — James Patrick Lesley, Jr., Plaintiff/
Appellant, v. David Prater, District Attorney of 
Oklahoma County, Defendant/Appellee. Ap-
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peal from the District Court of Oklahoma 
County, Oklahoma. Honorable Patricia G. Par-
rish, Trial Judge. The Appellant, James Patrick 
Lesley, Jr., is an inmate at the Davis Correc-
tional Facility in Holdenville, Oklahoma. He 
sued Appellee, District Attorney of Oklahoma 
County, David Prater, to recover damages for 
libel. The trial court granted the District Attor-
ney’s motion to dismiss Lesley’s petition on 
grounds of res judicata, We AFFIRM. Opinion 
by Goree, J.; Bell, P.J., and Buettner, J., concur.

Tuesday, April 7, 2020

117,041 — (comp w/ 117,098, 117,499,118,498) 
Dr. Joseph Blough, individual, Applicant/
Appellee, v. Interventional Spine Services II, 
LLC, an Oklahoma Company; Sean Jones, indi-
vidual; Innate Chiropractic, PLLC, an Oklaho-
ma Company; Todd Farris, individual, Don 
Adams, individual; Gerald Burnstein, Jr., indi-
vidual; Kory Reed, individual; Ron Brown, 
individual; TBCPM, LLC, an Oklahoma com-
pany; TBC Weight and Wellness, LLC, an Okla-
homa company; Fedcare, LLC, an Oklahoma 
company; Mariposa Medspa, LLC, an Oklaho-
ma company; Midtown Imaging, LLC, an 
Oklahoma company; Steelman Clinic, LLC, an 
Oklahoma company; Heathcare Investment 
Properties, LLC, an Okahoma Company; Prop-
erties for Fitness, LLC, an Oklahoma company; 
Optima Health Properties, an Oklahoma com-
pany; BJFB Properties, LLC, an Oklahoma 
company; and Interventional Spine Services 
III, LLC, an Oklahoma company, Respondents/
Appellants. Appeal from the District Court of 
Oklahoma County, Oklahoma. Honorable Ale-
tia Haynes Timmons, Judge. Respondents/
Appellants appeal from the trial court’s order 
granting a temporary injunction to preserve 
the status quo between Appellants and Appli-
cant/Appellee, Dr. Joseph Blough, pending 
arbitration to determine the value of Blough’s 
ownership interests in certain medical clinics. 
During his buyout negotiations with his part-
ners, Blough became concerned they were dis-
sipating the assets of the businesses. At the 
time Blough filed his Application for injunctive 
relief, no district court petition or arbitration 
proceeding had been filed concerning the buy-
out dispute. Following a hearing, the trial court 
inter alia granted a temporary injunction against 
Appellants. We hold: Blough’s Application suf-
ficiently apprised the trial court of his claims 
and satisfied Pleading Code requirements; the 
trial court did not err by failing to make specific 
findings regarding the factors required for the 

issuance of the injunction; the order was not 
too vague; the trial court did not err in fixing 
the injunction bond at $0; the court’s order 
enjoining all fifteen (15) LLCs is overly broad 
because Blough’s Application implicated only 
six (6) of the entity Appellants. AFFIRMED IN 
PART AND REVERSED IN PART. Opinion by 
Bell, P.J.; Buettner, J., and Goree, J., concur.

117,098 — (comp w/ 117,041, 117,499,118,498) 
Dr. Joseph Blough, individual, Applicant/
Appellee, v. Interventional Spine Services II, 
LLC, an Oklahoma Company; Sean Jones, indi-
vidual; Innate Chiropractic, PLLC, an Oklaho-
ma Company; Todd Farris, individual, Don 
Adams, individual; Gerald Burnstein, Jr., indi-
vidual; Kory Reed, individual; Ron Brown, 
individual; TBCPM, LLC, an Oklahoma com-
pany; TBC Weight and Wellness, LLC, an Okla-
homa company; Fedcare, LLC, an Oklahoma 
company; Mariposa Medspa, LLC, an Oklaho-
ma company; Midtown Imaging, LLC, an 
Oklahoma company; Steelman Clinic, LLC, an 
Oklahoma company; Heathcare Investment 
Properties, LLC, an Okahoma Company; Prop-
erties for Fitness, LLC, an Oklahoma company; 
Optima Health Properties, an Oklahoma com-
pany; BJFB Properties, LLC, an Oklahoma 
company; and Interventional Spine Services 
III, LLC, an Oklahoma company, Respondents/
Appellants. Appeal from the District Court of 
Oklahoma County, Oklahoma. Honorable Ale-
tia Haynes Timmons, Judge. Respondents/Ap-
pellants appeal from the trial court’s order 
appointing a receiver in a temporary injunction 
proceeding involving Appellants and Appli-
cant/Appellee, Dr. Joseph Blough. Companion 
Case No. 117,041 details the underlying facts. 
We hold: the trial court’s inclusion of all fifteen 
(15) LLCs in the receivership order was overly 
broad; Blough’s Application satisfied Pleading 
Code requirements; the trial court did not 
abuse its discretion in appointing a receiver 
over six (6) LLCs; and the trial court did not 
abuse its discretion by failing to conduct a 
hearing or in setting the receiver’s bond at $0. 
AFFIRMED IN PART AND REVERSED IN 
PART. Opinion by Bell, P.J.; Buettner, J., and 
Goree, J., concur.

117,445 — Chesapeake Operating, LLC., 
Plaintiff/Appellee, v. American Energy Non-
Op, L.L.C., Defendant/Appellant. Appeal from 
the District Court of Oklahoma County, Okla-
homa. Honorable Patricia G. Parrish, Judge. 
Defendant/Appellant American Energy-Non-
op, L.L.C., appeals the award of attorney fees 
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to Plaintiff/Appellee Chesapeake Operating, 
L.L.C. in a breach of contract action in which 
Chesapeake sought unpaid joint interest bill-
ings (JIBs) pertaining to a well operated by 
Chesapeake. Because we held in a companion 
to this appeal – Supreme Court No. 117,188 – 
that the December 13, 2018 “Final Judgment” 
after which Chesapeake sought attorney fees 
was not a final, appealable order, we vacate the 
award here and remand for further proceed-
ings. Opinion by Buettner, J.; Bell, P.J., and 
Goree, J., concur.

117,499 — (comp w/ 117,041, 117,098,118,498) 
Dr. Joseph Blough, individual, Applicant/
Appellee, v. Interventional Spine Services II, 
LLC, an Oklahoma Company; Sean Jones, indi-
vidual; Innate Chiropractic, PLLC, an Oklaho-
ma Company; Todd Farris, individual, Don 
Adams, individual; Gerald Burnstein, Jr., indi-
vidual; Kory Reed, individual; Ron Brown, 
individual; TBCPM, LLC, an Oklahoma com-
pany; TBC Weight and Wellness, LLC, an Okla-
homa company; Fedcare, LLC, an Oklahoma 
company; Mariposa Medspa, LLC, an Oklaho-
ma company; Midtown Imaging, LLC, an 
Oklahoma company; Steelman Clinic, LLC, an 
Oklahoma company; Heathcare Investment 
Properties, LLC, an Okahoma Company; Prop-
erties for Fitness, LLC, an Oklahoma company; 
Optima Health Properties, an Oklahoma com-
pany; BJFB Properties, LLC, an Oklahoma 
company; and Interventional Spine Services 
III, LLC, an Oklahoma company, Respondents/
Appellants. Appeal from the District Court of 
Oklahoma County, Oklahoma. Honorable Ale-
tia Haynes Timmons, Judge. Respondents/
Appellants appeal from the trial court’s order 
enforcing a temporary injunction and reap-
pointing a receiver in this dispute between 
owners of certain medical clinics. In compan-
ion Case Nos. 117,041 and 117,098, we hold, 
respectively, the trial court’s original tempo-
rary injunction order and its order appointing 
a receiver were overly broad because Blough’s 
Application implicated only six (6) of the fif-
teen (15) entity Appellants. For the same rea-
sons, the instant order is overly broad. For 
reasons set forth in the companion opinions, 
we hold the trial court had authority to issue 
the injunction, it did not err in setting the 
injunction bond at $0, the court did conduct an 
evidentiary hearing before issuing the injunc-
tion, and Blough demonstrated entitlement to 
injunctive relief. We also hold, pursuant to 12 
O.S. Supp. 2013 §993(C), the trial court lacked 
authority to reappoint the receiver because the 

original appointment was on appeal in Case 
No. 117,098. Finally, the instant order did not 
effectively hold Appellants in contempt nor 
punish them for the same. AFFIRMED IN 
PART AND REVERSED IN PART. Opinion by 
Bell, P.J.; Buettner, J. and Goree, J., concur. 

(Division No. 2) 
Thursday, April 9, 2020

118,242 — Keith Geary, individually, and The 
Geary Companies, Inc., an Oklahoma corpora-
tion, Plaintiffs/Appellants, v. John Shelley, in-
dividually and as President of the Bank of 
Union; Timothy Headington, individually; Zeit-
geist Capital, LLC, a Texas corporation; and 
Union City Corporation, El Reno, Oklahoma, 
an Oklahoma corporation, Defendants/Appel-
lees. Appeal from the District Court of Cana-
dian County, Hon. Paul Hesse, Trial Judge. 
Plaintiffs, who have asserted the common law 
action of abuse of process against Defendants, 
appeal the trial court’s orders granting sum-
mary judgment in favor of Defendants. The 
statute of limitations for an abuse of process 
claim is two years, and it is undisputed that 
three of the four underlying proceedings in 
which, Plaintiffs assert, an abuse of process 
occurred terminated more than two years prior 
to the filing of the present action. Consequent-
ly, any potential abuse of process claim that 
may have accrued in those proceedings neces-
sarily did so more than two years prior to the 
filing of the present case. Moreover, while a 
portion of the fourth and most recent underly-
ing proceeding occurred within two years of 
the filing of the present action, “[i]f the action 
is confined to its regular and legitimate func-
tion in relation to the cause of action stated in 
the [petition] there is no abuse, even if the 
plaintiff had an ulterior motive in bringing the 
action or if he knowingly brought suit upon an 
unfounded claim.” McGinnity v. Kirk, 2015 OK 
73, ¶ 64, 362 P.3d 186 (emphasis omitted) (foot-
note omitted). Plaintiffs, who explicitly state 
they are not pursuing a malicious prosecution 
claim, do not assert that any process (broadly 
defined) in the fourth proceeding was directed 
toward an illegitimate objective or ulterior pur-
pose relative to the most recent underlying 
proceeding; that is, Plaintiffs fail to identify or 
present any evidence of an illegitimate end or 
ulterior purpose other than the pursuance of 
the claim asserted in that proceeding. Conse-
quently, we conclude there is no substantial 
controversy as to the material facts and that the 
trial court properly awarded summary judg-
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ment to Defendants. We affirm the trial court’s 
orders granting summary judgment to Defen-
dants. AFFIRMED. Opinion from Court of 
Civil Appeals, Division II, by Barnes, P.J.; Rapp 
J., and Fischer, J., concur.

117,828 — In the Matter of The Estate of John 
Starr, Deceased, Carlie R. Weston, Heir, Appel-
lant, vs. Brenda M. Lawless, Oscar J. Lawless 
and Deborah A. Reed, Appellees. Appeal from 
an Order of the District Court of Delaware 
County, Hon. Barry V. Denney, Trial Judge. The 
trial court respondent, Carlie R. Weston (Weston) 
appeals from an Order Allowing Final Report 
and Final Account, Determination of Heirs, Final 
Decree of Distribution and Discharge entered in 
a probate action where Oscar Jerry Lawless 
(Lawless) was the appointed administrator of 
the Estate of John Starr (Starr), deceased. 
Weston has appealed and counsel for the ad-
ministrator of Starr’s Estate did not file a Brief. 
Reversal is not automatic for default of brief-
ing. The appellant’s Brief must reasonably sup-
port a claim of error. Here, Weston’s Brief does 
not reasonably support any claim of error, and 
there is no error apparent from the District 
Court Record. Therefore, the Order Allowing 
Final Report and Final Account, Determination 
of Heirs, Final Decree of Distribution and Dis-
charge is affirmed. AFFIRMED. Opinion from 
Court of Civil Appeals, Division II, by Rapp, J.; 
Barnes, P.J., and Fischer, J., concur.

117,631 — Sherilyn Jolly, Petitioner/Appel-
lee, vs. Richard Jolly, Respondent/Appellant. 
Appeal from an Order of the District Court of 
Garvin County, Hon. Steven Kendall, Trial 
Judge. The respondent, Richard Jolly (Hus-
band), appeals the Decree of Dissolution of 
Marriage entered in an action brought by the 
petitioner, Sherilyn Jolly (Wife). Husband also 
appeals the trial court’s denial of his post-
Decree motion in its Order on Respondent’s 
Amended Motion to Correct, Open, Modify or 
Vacate the Decree. In this appeal, Husband 
challenges the division of his retirement 
account. He maintains that almost one-half of 
its value was established pre-marriage and is 
his separate property. Husband argues that the 
trial court erred by failing to make findings of 
fact and conclusions of law as requested. How-
ever, there is no trial record and the Decree 
contains findings and conclusions relative to 
the retirement account issue. In the absence of 
a trial Record, the Decree is presumed to be 
correct. Moreover, the Decree does sufficiently 
respond to the request for findings and conclu-

sions regarding the retirement account. Hus-
band’s post-Decree motion clearly is an attempt 
to re-litigate the retirement account issue. The 
absence of a trial Record makes the Decree pre-
sumptively correct. In addition, Husband has 
not asserted that his post-Decree motion is 
based upon newly discovered evidence. The 
trial court has wide discretion regarding dispo-
sition of this Title 12 O.S.2011, § 1031.1 motion 
and Husband has not demonstrated an abuse 
of discretion. The Decree of Dissolution of Mar-
riage is affirmed. AFFIRMED. Opinion from 
Court of Civil Appeals, Division II, by Rapp, J.; 
Barnes, P.J., and Fischer, J., concur.

116,573 — Fay Thomas Millison, an individu-
al, Plaintiff/Appellant, vs. Nita Marilyn Benson, 
an individual, Defendant/Appellee. Appeal 
from an Order of the District Court of Wood-
ward County, Hon. Justin P. Eilers, Trial Judge. 
Plaintiff, Fay Thomas Millison, appeals the trial 
court’s Order denying Plaintiff’s Motion for 
New Trial after the trial court entered judg-
ment on a jury verdict finding Millison thirty 
percent (30%) negligent and defendant, Nita 
Marilyn Benson, seventy percent (70%) negli-
gent in this negligence action involving a 
motor vehicle accident. This Court finds the 
trial court did not err in refusing to give Plain-
tiff’s proposed jury instruction concerning lia-
bility insurance or in not allowing Millison to 
present evidence of Medicare payments. This 
Court also finds there was sufficient evidence 
for the jury to reasonably infer that Millison 
was not keeping a proper lookout and negli-
gence existed on his part. Thus, this Court 
finds the trial court did not err in instructing 
the jury on contributory negligence. Based on 
the foregoing, this Court affirms the trial court’s 
denial of Plaintiff’s Motion for New Trial. 
AFFIRMED. Opinion from Court of Civil 
Appeals, Division II, by Rapp, J.; Barnes, P.J., 
and Fischer, J., concur.

Tuesday, April 14, 2020

117,982 (Companion with Case No. 117,983) 
— Patal B. Smith, Petitioner/Appellee, v. Rob-
ert A. Spencer, Defendant/Appellant. Appeal 
from an Order of the District Court of Oklaho-
ma County, Hon. Martha Oakes, Trial Judge. 
The trial court defendant, Robert A. Spencer 
(Spencer), appeals an Order denying his motion 
to vacate a Protective Order entered on behalf 
of the plaintiff, Patal B. Smith (Smith). The 
Oklahoma Supreme Court entered an Order 
which limited the scope of this appeal to the 
trial court’s denial of his motion to vacate the 



408 The Oklahoma Bar Journal Vol. 91 — No. 8 — 4/24/2020

Protective Order. In the motion to vacate, Spen-
cer raised res judicata as the ground to vacate. 
The trial court denied the motion to vacate stat-
ing Spencer did not raise the issue of res judi-
cata at the Protective Order hearing. On appeal, 
Spencer has failed to demonstrate that the 
issue of res judicata, now called claim preclu-
sion, was presented at the hearing on the Pro-
tective Order. In the absence of a Record to the 
contrary, the Protective Order judgment is 
presumed to be correct. Hamid v. Sew Original, 
1982 OK 46, 645 P.2d 496. This is Spencer’s sole 
ground for his motion to vacate and the trial 
court did not abuse its discretion by denying 
the motion. The denial of the motion to vacate 
is affirmed. AFFIRMED. Opinion from Court 
of Civil Appeals, Division II, by Rapp, J.; 
Barnes, P.J., and Fischer, J., concur.

117,983 (Companion with Case No. 117,982) 
— Robert Spencer, Plaintiff/ Appellant, v. Patal 
B. Smith, Defendant/Appellee. Appeal from 
an Order of the District Court of Oklahoma 
County, Hon. Martha Oakes, Trial Judge. The 
trial court plaintiff, Robert A. Spencer (Spen-
cer), appeals an Order Denying Plaintiff’s 
Motion to Enter, Motion to Compel Guardian 
Ad Litem to Deliver Report to Petitioner and 
Motion for New Trial. Spencer brought this 
paternity action against the defendant, Patal B. 
Smith (Smith). This appeal is a companion 
appeal to the appeal by Spencer in the case of 
Smith v. Spencer, Case No. 117,982. All of Spen-
cer’s issues in this appeal suffer the same defi-
ciency. There is no Appellate Record showing 
error. In the absence of such record, the judg-
ment of the trial court is presumed correct. 
Hamid v. Sew Original, 1982 OK 46, 645 P.2d 496. 
Therefore, the trial court’s denial of Spencer’s 
post-trial motions and the paternity decree are 
affirmed. AFFIRMED. Opinion from Court of 
Civil Appeals, Division II, by Rapp, J.; Barnes, 
P.J., and Fischer, J., concur.

(Division No. 3) 
Tuesday, March 31, 2020

117,354 — Advanced Urology & Wellness 
Center Muskogee, LLC, an Oklahoma Limited 
Liability Company, Plaintiff/Appellant, vs. 
Newground Resources, Inc., a Delaware Cor-
poration and Newground International, Inc., 
an Illinois Corporation, Defendants/Appel-
lees. Appeal from the District Court of Musk-
ogee County, Oklahoma. Honorable Norman 
D. Thygesen, Trial Judge. Plaintiff/Appellant 
Advanced Urology & Wellness Center Musk-
ogee, L.L.C. (AUWC) appeals from an order 

granting summary judgment in favor of Defen-
dants/Appellees NewGround International, 
Inc. and NewGround Resources, Inc. AUWC 
argues that there were disputes of material fact 
which should have precluded judgment on its 
claims of professional negligence, agency, 
breach of contract, negligent and detrimental 
reliance. We agree and reverse and remand for 
proceedings consistent with this opinion. 
Opinion by Swinton, V.C.J.; Mitchell, P.J., and 
Bell, J.(sitting by designation).

Thursday, April 9, 2020

117,979 — Jerry L. Miller, Plaintiff/Appel-
lant, v. Michael S. Nagel, Trustee of the Rasmus 
Nagel Trust F/B/O/ Grandchildren; GLB Ex-
ploration Inc., an Oklahoma Corporation, De-
fendants/Appellants. Appeal from the District 
Court of McClain County, Oklahoma. Honor-
able Charles Gray, Judge. This is the second 
appeal from the underlying action brought by 
Plaintiffs/Appellees, Jerry L. Miller and Bon-
nie Miller (Grantors), against Defendants/
Appellants, Michael S. Nagel, Trustee of the 
Rasmus Nagel Trust f/b/o Grandchildren 
(Trustee), and GLB Exploration Inc., an Okla-
homa corporation (GLB). In the proceeding 
below, the district court quieted Grantors’ title 
in and to certain minerals in McClain County 
and held in favor of Grantors on their claim to 
recover royalties under the Oklahoma Produc-
tion Revenue Standards Act, 52 O.S. 2011 
§570.1 et seq. (the Act). In Appellate Case No. 
115,655 (mandated December 19, 2018)(Miller 
I), the appellate court held Grantors’ quiet title 
action was barred by the five (5) year statute of 
limitations at 12 O.S. 2011 §95(A)(12) and 
reversed the district court’s judgment quieting 
Grantors’ title to the subject minerals and 
awarding damages under the Act. Miller I also 
affirmed the district court’s judgment denying 
Grantors’ request for attorney fees. Thereafter, 
Trustee and GLB applied for appeal-related 
attorney fees in Miller I. On November 19, 
2018, the Supreme Court found Trustee and 
GLB were the prevailing parties and the Court 
awarded them costs and the quantum of their 
appeal-related attorney fees expended in 
appealing Grantors’ claim under §570.14(C)(2) 
of the Act. The Supreme Court ordered, “After 
mandate issues, the district court is directed to 
hold an adversarial hearing . . . to determine 
the quantum of [Trustee’s and GLB’s] attorney 
fees expended in appealing” Grantors’ claim 
under the Act. The Supreme Court authorized 
the district court to award Trustee and GLB the 
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appropriate quantum of their attorney fees 
determined in an adversarial hearing. On re-
mand, the district court awarded Trustee attor-
ney fees in the amount of $7,638.70, and GLB 
attorney fees in the amount of $6,885.00. Grant-
ors now appeal from this order. After review-
ing the record, this Court cannot find the dis-
trict court abused its discretion in apportioning 
and awarding Trustee and GLB their attorney 
fees and affirm. Opinion by Bell, P.J.; Buettner, 
J., and Goree, J., concur.

117,153 — Erin Rubin, Petitioner/Appellee, 
v. Michael Ramon Ochoa, Defendant/Appel-
lant. Appeal from the District Court of Okla-
homa County, Oklahoma. Honorable Larry 
Shaw, Trial Judge. Defendant/Appellant 
Michael Ramon Ochoa (Defendant) appeals 
from an order granting a protective order 
against him in favor of Petitioner/Appellee Dr. 
Erin Rubin (Petitioner). Defendant argues that 
service was not properly obtained; that he was 
not provided proper notice of the hearing; and 
that there was insufficient evidence to sustain 
Petitioner’s request for a protective order. In 
response, Petitioner argues that Defendant was 
properly served with the petition and a notice 
of the hearing; and that the district court did 
not abuse its discretion in granting the protec-
tive order. We agree with Petitioner, and affirm 
the trial court’s order. Opinion by SWINTON, 
V.C.J., MITCHELL, P.J., and BELL, J., (sitting by 
designation) concur.

117,381 — Catherine Groves, Plaintiff/Ap-
pellant, v. Nathan Cody and David Lindsey, 
Defendant/Appellee. Appeal from the District 
Court of Oklahoma County, Oklahoma. Hon-
orable Richard Ogden, Judge. This case arises 
from a motor vehicle accident between plain-
tiff/appellant, Catherine Groves, and defen-
dant/appellee, David Lindsey. The plaintiff 
claimed both property and personal injury dam-
ages stemming from the accident. Prior to trial, 
defendant offered a judgment pursuant to 12 
O.S. 2011 §940(B), which was expressly limited 
to plaintiff’s property-damage claim. Plaintiff 
timely accepted the offer. After a dispute arose 
as to the scope of the judgment to be entered, the 
trial court declined to enter any judgment on the 
accepted offer, finding that both the offer and its 
acceptance were void because there was no 
“meeting of the minds” between the parties. 
Because the trial court had a statutory duty to 
enter judgment for the plaintiff on the accepted 
offer, we reverse. REVERSED AND REMAND-

ED. Opinion by Mitchell, P.J., Swinton, V.C.J., 
and Bell, J. (sitting by designation) concur.

117,385 — Carl P. Bright and Iball Instru-
ments, LLC, Plaintiffs/Appellees, v. Myron 
Butler Mark Davis, and TOC Solutions, Inc, an 
Oklahoma Corporation, Defendants/Appel-
lants. Appeal From the District Court of Pot-
tawatomie County, Oklahoma. Honorable John 
G. Canavan, Jr., Trial Judge. In this action for 
misappropriation of trade secrets, breach of 
contract, and injunctive relief filed by Plaintiffs 
Carl Bright and iBall Instruments, LLC (collec-
tively, Appellees), Defendant TOC Solutions, 
Inc. (Appellant) seeks review of an interlocu-
tory order appointing a receiver. After review 
of the record, we affirm. Opinion by Swinton, 
V.J.C.; Mitchell, P.J., and Bell, J., (sitting by des-
ignation) concur.

117,439 — Robert Kirk Watts, Plaintiff/Ap-
pellant/Counter-Appellee, v. Viersen Oil & 
Gas Co., an Oklahoma Corporation, Defen-
dant/Appellee/Counter-Appellant. Appeal 
from the District Court of Tulsa County, Okla-
homa. Honorable Daman H. Cantrell, Judge. 
Plaintiff/Appellant/Counter-Appellee, Robert 
Kirk Waits, appeals the trial court’s dismissal 
of his breach of contract case against his former 
employer, Defendant/Appellee/Counter-Ap-
pellant, Viersen Oil & Gas Co. The defendant 
appeals from the same order because it denied 
the defendant’s request for an award of the 
costs of a previously dismissed suit pursuant 
to 12 O.S. Supp. 2013 §684(D). The trial court’s 
dismissal was appropriate because, at the time 
of the filing of this case, there were two other 
pending suits between the parties regarding 
the same subject matter. The trial court’s denial 
of an award of costs to the defendant, however, 
was error as is discussed below. AFFIRMED IN 
PART; VACATED IN PART and REMANDED. 
Opinion by Mitchell, P.J., Swinton, V.C.J., and 
Bell, J., (sitting by designation) concur.

(Division No. 4) 
Tuesday, April 7, 2020

118,067 — Greenway Park, LLC, Plaintiff/
Appellant, vs. Nautilus Insurance Company 
and Alexander & Strunk, Inc., Defendants/Ap-
pellees. Appeal from an order of the District 
Court of Cleveland County, Hon. Lori M. 
Walkley, Trial Judge, granting summary judg-
ment in favor of Defendants Nautilus Insur-
ance Company and Alexander & Strunk, Inc. 
(A&S), and the trial court’s order denying 
Greenway’s motion to reconsider. After review, 
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we conclude the trial court properly granted 
summary judgment in favor of Nautilus and 
therefore also properly denied Greenway’s 
motion to reconsider as to Nautilus, and those 
decisions are affirmed. However, contested 
material questions of fact remain as to Green-
way’s claims against A&S, thus precluding 
summary judgment. Because the correctness of 
the denial of Greenway’s motion to reconsider 
rests on the correctness of granting summary 
judgment, this reversal also necessitates revers-
ing the denial of Greenway’s motion to recon-
sider as to A&S and remanding the case for 
further proceedings on Greenway’s claims 
against A&S. AFFIRMED IN PART, REVERSED 
IN PART, AND REMANDED FOR FURTHER 
PROCEEDINGS. Opinion from the Court of 
Civil Appeals, Division IV, by Wiseman, C.J.; 
Thornbrugh, P.J., and Barnes, J. (sitting by des-
ignation), concur.

Thursday, April 9, 2020

118,069 — CTC Properties, LLC, an Oklaho-
ma limited liability company, Plaintiff/Appel-
lant, vs. Toi Huynh and Anh Huynh, Defen-
dants/Appellees, and In Su Bates, Plaintiff/
Appellant, vs. Toi Huynh and Anh Huynh, 
Defendants/ Appellees. Appeal from an Order 
of the District Court of Oklahoma County, 
Hon. Susan Stallings, Trial Judge, setting a 
default rate of interest on a deficiency judg-
ment at a rate less than requested by Plaintiffs, 
to commence on a date later than requested by 
Plaintiffs. Title 12 O.S.2011 § 994(A) provides 
that an order adjudicating fewer than all the 
claims within a lawsuit is not appealable until 
the entry of judgment on all the claims. Here, 
the judgment entered by the trial court makes 
no reference to Defendants’ counterclaims, nor 
does the order or record otherwise indicate 
that the counterclaims have been resolved, 
waived, abandoned, or eliminated by pretrial 
order. At 46 O.S.2011 § 43(A)(2)(d), the Act does 
allow a trial court to alter certain amounts 
fixed by a note and mortgage transaction if the 
court finds such amounts to be “unconsciona-
ble.” Whether the trial court intended to use 
the latter provision to justify its changes to the 
terms of the note and mortgage in this case and 
to thereby resolve issues raised by Defendants’ 
counterclaims is not at all clear from the order 
that it entered granting summary judgment, 
however. This Court cannot reasonably con-
clude that such was the trial court’s intent, nor 
can we speculate whether attempting to resolve 
outstanding counterclaims in such a manner 

would be legally effective. We are presented 
with a record that leaves pending two unre-
solved counterclaims and no appealable trial 
court order. We find that this Court lacks 
appellate jurisdiction, and dismiss the appeal. 
APPEAL DISMISSED. Opinion from the Court 
of Civil Appeals, Division IV, by Thornbrugh, 
P.J.; Wiseman, C.J., and Fischer, J. (sitting by 
designation), concur. 

ORDERS DENYING REHEARING 
(Division No. 2) 

Thursday, April 9, 2020

117.973 — Tonkawa Hotel and Casino &/or 
Hudson Insurance Company, Petitioner, vs. 
Reanna N. Rogers and the Workers’ Compensa-
tion Commission, Respondents, Hudson Insur-
ance Company, Insurance Carrier. Petitioner’s 
Petition for Rehearing is hereby DENIED.

(Division No. 3) 
Thursday, April 9, 2020

117,591 — Tracy-Herald Corp., d/b/a Sun-
wood Apartments, Plaintiff/Appellee, vs. Sabri-
na D. Jones, Defendant/Appellant. Appellant’s 
Petition for Rehearing, filed March 4, 2020, is 
DENIED.
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PERFECT LEGAL PLEADINGS. Automated Oklaho-
ma Legal Pleadings. Save hours and errors by utilizing 
the most comprehensive Oklahoma legal pleading pro-
duction system available – Perfect Legal Pleadings. 
Works with Microsoft Word. PerfectLegalPleadings.org.

ATTORNEY WITH 25+ YEARS’ EXPERIENCE seeks 
opportunity with law firm dedicated to curtailing the 
powers of State/local government, whose recent 
“emergency” orders have wrought lasting damage on 
our local businesses.  I may be reached via email: Civil 
Libertarian20@Gmail.

OKC BASED LAW FIRM is looking for one lawyer to 
share office space with two long-time lawyers. Rent ne-
gotiable depending on services needed. Some referrals 
possible. Call David Kisner or Jim Lee at (405) 848-5532.

SERVICES

WANT TO PURCHASE MINERALS AND OTHER OIL/
GAS INTERESTS. Send details to: P.O. Box 13557, Den-
ver, CO 80201.

Of COUNSEL LEGAL RESOURCES – SINCE 1992 – 
Exclusive research & writing. Highest quality: trial and 
appellate, state and federal, admitted and practiced  
U.S. Supreme Court. Over 25 published opinions with 
numerous reversals on certiorari. MaryGaye LeBoeuf 
405-728-9925, marygayelaw@cox.net.

OffICE SPACE

 Classified ads
POSITIONS AVAILABLE

WATKINS TAX RESOLUTION AND ACCOUNTING 
FIRM is hiring attorneys for its Oklahoma City and Tul-
sa offices. The firm is a growing, fast-paced setting with 
a focus on client service in federal and state tax help (e.g. 
offers in compromise, penalty abatement, innocent 
spouse relief). Previous tax experience is not required, 
but previous work in customer service is preferred. 
Competitive salary, health insurance and 401K avail-
able. Please send a one-page resume with one-page cov-
er letter to Info@TaxHelpOK.com.

NATIONAL LITIGATION LAW GROUP is looking for 
an attorney to oversee and direct the Firm’s high-vol-
ume Consumer Litigation department. The ideal candi-
date would have at least 10 years of legal experience, 
including 5 years of experience managing a large legal 
team, previous experience in Consumer Debt, and 
knowledge of consumer credit regulations and con-
sumer debt litigation. If interested, please apply and 
submit resume at nllgcareers.com. 

• Research Memoranda 
• Appellate Briefs

• Dispositive/Litigation 
BriefsLegal Research and 

Writing, LLC
Over 20 Years of  Experience

(405) 514-6368
dburns@lglrw.com

CONSULTING ARBORIST, TREE EXPERT WIT-
NESS, BILL LONG. 25 years’ experience. Tree 
damage/removals, boundary crossing. Statewide 
and regional. Billlongarborist.com. 405-996-0411.

2816 NW 57TH OKC. 2390 SF of nice office space with 
8 rooms or split into 1350 SF and 1040 SF. Single-story 
building in the Belle Isle neighborhood. See Craigslist 
ad and search for “2816” for more details. 405-426-7820.

THE OKLAHOMA BAR ASSOCIATION HEROES pro-
gram is looking for several volunteer attorneys. The 
need for FAMILY LAW ATTORNEYS is critical, but at-
torneys from all practice areas are needed. All ages, all 
counties. Gain invaluable experience, or mentor a 
young attorney, while helping someone in need. For 
more information or to sign up, contact 405-416-7086 or 
heroes@okbar.org.

ENID, OKLAHOMA LAW FIRM INVITES ASSOCI-
ATES WITH 3+ YEARS’ EXPERIENCE TO JOIN OUR 
TEAM. We are looking for a candidate who is hard 
working and a self-starter and is knowledgeable in 
multiple practice areas, including litigation and family 
law. Candidates must have excellent research skills, 
analytical thinking skills and writing skills. Salary com-
pensable with experience and can be $100,000+, bene-
fits and 401K. If hired, must live in Enid or surrounding 
area. Send resumes to “Box Z,” Oklahoma Bar Associa-
tion, P.O. Box 53036, Oklahoma City, OK 73152.

DEADLINE EXTENDED! THE OKLAHOMA BAR AS-
SOCIATION SEEKS A DIRECTOR OF EDUCATION-
AL PROGRAMS. The position manages and directs the 
OBA’s CLE Department and other educational events 
for the association. The OBA CLE Department offers 
comprehensive and unique live programming for 
Oklahoma lawyers and has an impressive list of online 
programs that are available to lawyers nationwide. For 
more information and directions on how to apply, 
please see display ad on page 390 of this bar journal.

COFFEY, SENGER & MCDANIEL SEEKS EXPERI-
ENCED ATTORNEY for our high-volume practice. 
Preferred candidate will have 5-7 years of experience in 
areas of transportation and insurance defense. Re-
search, corporate, construction and health care law are 
a plus. Excellent benefits. Salary is based on experience. 
Send resumes to amy@csmlawgroup.com.
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POSITIONS AVAILABLE

BLANEY TWEEDY TIPTON & HIERSCHE, AN OK-
LAHOMA CITY FIRM, SEEKS AN ATTORNEY with 
2-4 years relevant experience to work in its transaction-
al practice area. Candidates must have a strong aca-
demic background, good research and writing skills, 
and the ability to work in a fast-paced practice with 
frequent deadlines. The ideal candidate would have 
experience in real estate, M&A, private equity or 
commercial lending transactions and general corpo-
rate transactional work. Salary commensurate with 
experience. Applications will be kept confidential. 
Send resume to Attn: Madison Noel, 204 N. Robinson 
Ave., Suite 1250, Oklahoma City, OK 73102 or email to 
madison@btlawokc.com.

REGULAR CLASSIFIED ADS: $1.50 per word with $35 mini-
mum per insertion. Additional $15 for blind box. Blind box 
word count must include “Box ___,” Oklahoma Bar Associa-
tion, PO Box 53036, Oklahoma City, OK 73152.” 

DISPLAY CLASSIFIED ADS: Bold headline, centered, border 
are $70 per inch of depth. 

DEADLINE: See www.okbar.org/barjournal/advertising 
or call 405-416-7084 for deadlines.

SEND AD (email preferred) stating number of times to be 
published to:

advertising@okbar.org, or
Advertising, Oklahoma Bar Association, 
PO Box 53036, Oklahoma City, OK 73152.

Publication and contents of any advertisement are not to be 
deemed an endorsement of the views expressed therein, nor 
shall the publication of any advertisement be considered an en-
dorsement of the procedure or service involved. All placement 
notices must be clearly nondiscriminatory.

DO NOT STAPLE BLIND BOX APPLICATIONS.

CLASSIfIED INfORMATION

Legal Aid Services of Oklahoma is looking for a Man-
aging Attorney for the Division of Parent Representa-
tion within LASO’s Tulsa office. See information on 
page 392.

HELP 24/7: 855-268-HOPE  
Free Level of Care Assessments

Visit vha.life/Oklahoma

Providing your clients with effective, 
compassionate addiction treatment.

DETOX // RESIDENTIAL Cushing, OK 

OUTPATIENT // VIRTUAL Oklahoma City

ADDICTION TREATMENT AND RECOVERY

Hope for Life.
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COVID–19: Key Legal Issues Impacting Health Care Providers
A review of key legal issues impacting health care providers during the COVID-19 
pandemic.  MCLE 1/0
 
COVID-19: Its Impact on Your Visa/Immigration 
Status and How You can Protect Yourself
This audio webcast will cover some of the immigration consequences of the This audio webcast will cover some of the immigration consequences of the 
pandemic, including visa expiration, travel restrictions, U.S. consulate closures 
abroad, work authorizations for students and deportation/immigration custody 
issues.  MCLE 1/0
 
COVID-19: Legal Implications for Employers During and After the Pandemic
- Can an employer require employees to get tested? 
- Is COVID-19 a serious health condition under the FMLA and, if not, what are - Is COVID-19 a serious health condition under the FMLA and, if not, what are 
employers’ obligations to reasonably accommodate under the FEHA?
- Can an employer force a sick employee to stay home? 
- And much, much more!  MCLE 1/0
 
The Similarities of DNA Transfer and COVID-19 Transfer
Forensic scientist and consultant Laura Schile will discuss DNA transfer, and the Forensic scientist and consultant Laura Schile will discuss DNA transfer, and the 
similarities with COVID-19 transfer with her special guest, Tiffany Roy, the president of 
ForensicAid, LLC, a DNA expert and forensic and medicolegal consultant.  MCLE 2/0

Employer Response to the COVID-19 Crisis
This seminar will prepare business owners, in-house and outside counsel to navigate 
the new law; it will also reveal some largely unnoticed aspects of the law that are 
likely to cause confusion and potential liabilities.  MCLE 1/0

E-Mediation: What Family Law Attorneys & Mediators Need to KnowE-Mediation: What Family Law Attorneys & Mediators Need to Know
This one-hour webinar will examine how e-mediation works from both the mediator 
and lawyer’s perspective, the technology that is available for it, the benefits of using 
e-mediation, and the ethical and technological issues presented when engaging in 
virtual mediations.  MCLE 1/0

 

COVID-19 PROGRAMS 
FOR ATTORNEYS

TITLES AVAILABLE IN OUR

CLE ONLINE
ANYTIME 
CATALOG

  

PLEASE REMEMBER...Beginning with the PLEASE REMEMBER...Beginning with the 
2019 compliance year, members may 
earn all of their required 12 hours of 
MCLE credit by viewing any In Person, 
Webcast, Audio Webcast or CLE Online 
Anytime program. There is no limitation 
on the number of CLE Online Anytime 
program hours for compliance. CLE program hours for compliance. CLE 
Online Anytime programs can be 
viewed at any day or time and can be 
stopped and resumed at a later day or 
time.

to register go to www.okbar.org/cle

Stay up-to-date and follow us on



As the COVID-19 pandemic has illustrated, the ability to operate a law practice 
without everyone being together in an office can be critically important.  Going 
forward, practice mobility and efficient remote access are likely to be keys for 
an effective disaster avoidance strategy.  In this seminar, we’ll provide many 
recommendations for improving your ability to practice law, communicate, and 
take care of clients from anywhere.
 

IT COVERS:IT COVERS:
- How to build an electronic filing system for client/internal files you can rely upon; paper 
reduction (not elimination) and not being reliant upon paper files; the hardware, software 
and protocols necessary for living with less paper and an electronic filing system; the 
various methods for remote access to electronic files
- Mobile hardware with very specific recommendations (laptop, tablet, etc.); how to - Mobile hardware with very specific recommendations (laptop, tablet, etc.); how to 
determine if you need a file server; what to look for in laptop configurations (a lot has 
changed in the last 5 years); portable printers, scanners, multifunction options
- Mobile communications – how hosted VoIP works and options available; recommended 
web meeting platforms; superior webcam options; portable (yet complete) video 
conferencing systems; secure instant messaging; and virtual receptionist services designed 
for legal
- Billing & accounting remote access – programs and options- Billing & accounting remote access – programs and options
- Methods by which lawyers can become more self-reliant with drafting (to the extent 
support staff is presently required to finalize documents) – we cover templates, using 
Word’s built-in automation functionality, document assembly platforms, and speech 
recognition options
- How to acquire a centralized, sharable client database (case management system) – this 
technology vertical is explained
- Get documents signed remotely – options and recommendations- Get documents signed remotely – options and recommendations
- Security and protecting client data when working remotely – device encryption, WiFi 
encryption, home router encryption, password managers, encrypted flash drives and 
external hard drives, 2FA, required security policies, backup, and privacy issues
- Cloud concepts in general - we explain in plain English the differences between - Cloud concepts in general - we explain in plain English the differences between 
software-as-a-service and hosted servers (pros and cons of each); how to keep traditional 
server-based software but have it optionally delivered to you via the web; how to address 
the ethical and security issues
- Home workspace – elements for building it out

TIPS AND TOOLS 
YOU NEED TO RUN AN EFFICIENT AND 

PRODUCTIVE LAW PRACTICE FROM HOME

DID YOU MISS THE 
LIVE WEBINAR?  
NOW AVAILABLE IN OUR

CLE ONLINE
ANYTIME 
CATALOG

MCLE 2/0

FEATURED PRESENTER:FEATURED PRESENTER:
Barron Henley, Esq.
Affinity Consulting, Inc.

Lorem ipsum dolor sit amet, consectetur adipiscing elit, sed do eiusmod tempor incididunt ut labore et dolore magna aliqua. Quis ipsum suspendisse ultrices gravida. Risus commodo viverra maecenas accumsan lacus vel facilisis. 

to register go to www.okbar.org/cle

Stay up-to-date and follow us on


