
  

Volume 90 — No. 2 — 1/19/2019

Court Issue



40 The Oklahoma Bar Journal Vol. 90 — No. 2 — 1/19/2019

For details and to register go to: www.AlaskaBar.org/2019CLEbytheSea
Stay up-to-date and follow us on

Oklahoma: 14.5 hours including 10 hours of ethics (based on a 50-minute credit hour). 
TUITION $550

 CLE by the Sea 2019
Honolulu, Hawai‘i - February 11-15, 2019

Alaska Bar Association   ·   Colorado Bar Association CLE   ·   FLORIDA BAR ASSOCIATION    ·   State Bar of Georgia
Hawai’i State Bar Association   ·   IDAHO BAR ASSOCIATION   ·   Internet for Lawyers   ·   Kansas Bar Association

Maine State Bar Association   ·   MARYLAND BAR ASSOCIATION   ·   State Bar of Montana   ·   Oklahoma Bar Association
OREGON BAR ASSOCIATION   ·   South Carolina Bar   ·   TENNESSEE BAR ASSOCIATION   ·   WASHINGTON BAR ASSOCIATION   ·   Wyoming State Bar

Attendees will find the CLE programming schedule Attendees will find the CLE programming schedule 
and events ideal for learning and relaxation. 

HOTEL INFORMATION: 
Prince Waikiki, 100 Holomoana Street Honolulu, Hawaii 96815 

Reservations: (800) 321-6248



Vol. 90 — No. 2 — 1/19/2019 The Oklahoma Bar Journal 41

THE OKLAHOMA BAR JOURNAL is a 
publication of the Oklahoma Bar Associa-
tion. All rights reserved. Copyright© 2019 
Oklahoma Bar Association. Statements or 
opinions expressed herein are those of the 
authors and do not necessarily reflect those 
of the Oklahoma Bar Association, its officers, 
Board of Governors, Board of Editors or 
staff. Although advertising copy is reviewed, 
no endorsement of any product or service 
offered by any advertisement is intended or 
implied by publication. Advertisers are solely 
responsible for the content of their ads, and 
the OBA reserves the right to edit or reject 
any advertising copy for any reason. 

Legal articles carried in THE OKLAHOMA 
BAR JOURNAL are selected by the Board of 
Editors. Information about submissions can 
be found at www.okbar.org.

BAR CENTER STAff

John Morris Williams, Executive Director; Gina 
L. Hendryx, General Counsel; Joe Balkenbush, 
Ethics Counsel; Jim Calloway, Director of Man-
agement Assistance Program; Craig D. Combs, 
Director of Administration; Susan Damron, 
Director of Educational Programs; Beverly Petry 
Lewis, Administrator MCLE Commission; Carol 
A. Manning, Director of Communications; Rob-
bin Watson, Director of Information Technology; 
Loraine Dillinder Farabow, Peter Haddock, 
Tracy Pierce Nester, Katherine Ogden, 
Steve Sullins, Assistant General Counsels 

Les Arnold, Julie A. Bays, Gary Berger, 
Debbie Brink, Melody Claridge, Cheryl Corey, 
Ben Douglas, Dieadra Florence, Johnny 
Marie Floyd, Matt Gayle, Suzi Hendrix, 
Debra Jenkins, Rhonda Langley, Jamie Lane, 
Durrel Lattimore, Renee Montgomery, 
Whitney Mosby, Lacey Plaudis, Tracy 
Sanders, Mackenzie Scheer, Mark 
Schneidewent, Laura Stone, Margaret Travis, 
Krystal Willis, Laura Willis, Jennifer Wynne 
& Roberta Yarbrough

Oklahoma Bar Association 405-416-7000 
Toll Free 800-522-8065
FAX 405-416-7001 
Continuing Legal Education 405-416-7029 
Ethics Counsel 405-416-7055
General Counsel 405-416-7007
Lawyers Helping Lawyers 800-364-7886
Mgmt. Assistance Program 405-416-7008 
Mandatory CLE 405-416-7009 
Board of Bar Examiners 405-416-7075
Oklahoma Bar Foundation 405-416-7070

www.okbar.org

The Oklahoma Bar Journal Court Issue is published twice 
monthly and delivered electronically by the Oklahoma Bar 
Association, 1901 N. Lincoln Boulevard, Oklahoma City, 
Oklahoma 73105.

Subscriptions $60 per year that includes the Oklahoma Bar 
Journal magazine published monthly, except June and July. 
Law students registered with the OBA and senior members 
may subscribe for $30; all active members included in dues.

OFFICERS & 
BOARD OF GOVERNORS
CHARLES W. CHESNUT, President, Miami; 

LANE R. NEAL, Vice President, Oklahoma City; SUSAN B. SHIELDS, 
President-Elect, Oklahoma City; KIMBERLY HAYS, Immediate Past 
President, Tulsa; MATTHEW C. BEESE, Muskogee; TIM E. DECLERCK, 
Enid; MARK E. FIELDS, McAlester; BRIAN T. HERMANSON, Ponca 
City; JAMES R. HICKS, Tulsa; ANDREW E. HUTTER, Norman; DAVID 
T. MCKENZIE, Oklahoma City; BRIAN K. MORTON, Oklahoma City; 
JIMMY D. OLIVER, Stillwater; MILES T. PRINGLE, Oklahoma City; 
BRYON J. WILL, Yukon; D. KENYON WILLIAMS JR., Tulsa; BRANDI 
NOWAKOWSKI, Shawnee, Chairperson, OBA Young Lawyers Division

JOURNAL STAFF
JOHN MORRIS WILLIAMS Edi-
tor-in-Chief
johnw@okbar.org

CAROL A. MANNING, Editor
carolm@okbar.org

MACKENZIE SCHEER 
Advertising Manager
advertising@okbar.org

LACEY PLAUDIS 
Communications Specialist 
laceyp@okbar.org

LAURA STONE 
Communications Specialist 
lauras@okbar.org

BOARD OF EDITORS
MELISSA DELACERDA
Stillwater, Chair

LUKE ADAMS, Clinton

CLAYTON BAKER, Vinita

AARON BUNDY, Tulsa

PATRICIA A. FLANAGAN
Yukon

AMANDA GRANT, Spiro

VIRGINIA D. HENSON, Norman

C. SCOTT JONES,
Oklahoma City

SHANNON L. PRESCOTT
Okmulgee

LESLIE TAYLOR, Ada

Volume 90 – No. 2 – 1/19/2019



42 The Oklahoma Bar Journal Vol. 90 — No. 2 — 1/19/2019



Vol. 90 — No. 2 — 1/19/2019 The Oklahoma Bar Journal 43

contents
Jan. 19, 2019 • Vol. 90 • No. 2

OklahOma Bar assOciatiOn

page

table of

44 Index to Court Opinions 

45 Opinions of Supreme Court

46 Opinions of Court of Criminal Appeals

49 Calendar of Events

50 Opinions of Court of Civil Appeals

55 Disposition of Cases Other Than by Publication



44 The Oklahoma Bar Journal Vol. 90 — No. 2 — 1/19/2019

Index to Opinions of Supreme Court

2018 OK 104 Establishment of the 2019 Uniform Mileage Reimbursement Rate for 
Expenses Paid from the Court Fund No. SCAD-2018-74 ................................................................45

Index to Opinions of Court of Criminal Appeals

2019 OK CR 1 LUBUTO MUSONDA, Appellant, v. THE STATE OF OKLAHOMA, Appel-
lee. No. F-2016-988 .................................................................................................................................46

Index to Opinions of Court of Civil Appeals

2019 OK CIV APP 1 ANGELA HERRING, As Administrator for the ESTATE OF ELIZA-
BETH A. JONES, Judgment Creditor/Appellant, vs. RICKY GRAHAM, Judgment 
Debtor/Appellee, and LISA GRAHAM, Judgment Debtor. Case No. 116,184 ............................ 50



Vol. 90 — No. 2 — 1/19/2019 The Oklahoma Bar Journal 45

Opinions of Supreme Court
Manner and Form of Opinions in the Appellate Courts; 

See Rule 1.200, Rules — Okla. Sup. Ct. R., 12 O.S. Supp. 1996 (1997 T. 12 Special Supplement)

2018 OK 104

Establishment of the 2019 Uniform Mileage 
Reimbursement Rate for Expenses Paid from 

the Court fund

No. SCAD-2018-74. December 19, 2018

ORDER

Pursuant to the State Travel Reimbursement 
Act, 74 O.S. Section 500.4, reimbursement for 
authorized use of privately owned motor vehi-
cles shall not exceed the amount prescribed by 
the Internal Revenue Code of 1986, as amend-

ed (26 U.S.C.A. section 1 et. seq.) For 2019, the 
standard business mileage rate prescribed by 
the Internal Revenue Service is $.58 per mile.

Therefore, the 2019 mileage rate which is 
reimbursed by the court fund, including, but 
not limited to jurors, interpreters and witness-
es, shall be computed at $.58 cents per mile.

DONE BY ORDER OF THE SUPREME 
COURT THIS 19th DAY OF DECEMBER, 2018.

/s/ Douglas L. Combs
CHIEF JUSTICE
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2019 OK CR 1

LUBUTO MUSONDA, Appellant, v. THE 
STATE Of OKLAHOMA, Appellee.

No. f-2016-988. January 10, 2019 

SUMMARY OPINION

HUDSON, JUDGE:

¶1 Appellant, Lubuto Musonda, was tried by 
a jury and convicted in Tulsa County District 
Court, Case No. CF-2015-770, of Count 3: 
Child Abuse by Injury, in violation of 21 O.S. 
Supp.2014, § 843.5; Count 4: Second Degree 
Robbery, in violation of 21 O.S.2011, § 791; 
Count 5: Assault and Battery on a Police Offi-
cer, in violation of 21 O.S.2011, § 649; Count 6: 
Misdemeanor Assault and Battery, in violation 
of 21 O.S.2011, § 644; and Count 7: Cruelty to 
Animals, in violation of 21 O.S.2011, § 1685.1 
The jury recommended the following sentenc-
es: Count 3 – ten (10) year imprisonment and a 
$5,000.00 fine; Count 4 – seven (7) years impris-
onment and a $7,000.00 fine; Count 5 – one (1) 
year imprisonment and a $500.00 fine; Counts 
6 – ninety (90) days in the county jail and a 
$1,000.00 fine; and Count 7 – ninety (90) days 
in the county jail and a $500.00 fine. The Hon-
orable Kelly Greenough, District Judge, sen-
tenced Musonda in accordance with the jury’s 
verdicts and ordered the sentences be run con-
secutively.2 The trial court further imposed 
various costs and fees. 

¶2 Musonda now appeals, raising two (2) 
propositions of error before this Court:

I.   THE TRIAL COURT ERRED BY NOT RE-
QUIRING THE PROSECUTION TO 
DIVULGE TO THE DEFENDANT THE 
FINDINGS OF A PRIVATE EXPERT WIT-
NESS, RETAINED BY THE STATE TO 
REBUT APPELLANT’S PLEA OF NOT 
GUILTY BY REASON OF INSANITY; and

II.  THE TRIAL COURT SHOULD HAVE 
REQUIRED THE STATE TO FURNISH 
WHATEVER FINDINGS OR OTHER DE-
TERMINATIONS THE STATE’S EXPERT 
MADE TO THE COURT FOR AN IN 
CAMERA DETERMINATION AS TO 
WHETHER THOSE FINDINGS COULD 

BE CONSTRUED AS EXCULPATORY TO 
THE DEFENDANT.

¶3 After thorough consideration of the entire 
record before us on appeal, including the origi-
nal record, transcripts, exhibits and the parties’ 
briefs,3 we find that no relief is required under 
the law and evidence. Musonda’s judgments 
and sentences are AffIRMED.

¶4 Proposition I: Musonda complains the 
trial court erred when it denied his discovery 
request for any reports or statements made by 
the State’s expert medical consultant, Dr. 
Shawn Roberson. Musonda argues that the 
trial court read too narrowly subsection (A)(1)
(d) of the Oklahoma Discovery Code – 22 O.S. 
2011, § 2002. He further challenges the trial 
court’s determination that Dr. Roberson’s 
unsworn statements gathered by the State in 
preparation of its case were “work product” 
and thus excluded from discovery. 

¶5 Notably, Musonda fails to cite in the 
record where he objected to this alleged dis-
covery violation at trial. See Bramlett v. State, 
2018 OK CR 19, ¶ 27, 422 P.3d 788, 797 (failure 
to object at trial to alleged discovery error 
waived all but plain error review). This Court 
will not search the record to determine if Mu-
sonda properly preserved his claim for appel-
late review. Rule 3.5(A)(5) & (C), Rules of the 
Oklahoma Court of Criminal Appeals, Title 22, Ch. 
18, App. (2018) (requiring appellants support 
their arguments by citations to the authorities, 
statutes and relevant pages of the record); Logs-
don v. State, 2010 OK CR 7, ¶ 41, 231 P.3d 1156, 
1169-70 (claim is waived for failure to cite the 
applicable portion of the record); Stouffer v. 
State, 2006 OK CR 46, ¶ 126, 147 P.3d 245, 270-
71 (same); Brown v. State, 1997 OK CR 1, ¶ 33, 
933 P.2d 316, 324-25 (appellant’s failure to 
make sufficient citation to the record waived 
his claim that State improperly withheld an 
investigatory report containing exculpatory 
evidence). Musonda has thus waived all but 
plain error review of this claim.

¶6 To be entitled to relief under the plain 
error doctrine, Musonda must show the exis-
tence of an actual error (i.e., deviation from a 
legal rule), that is plain or obvious, and that 

Opinions of Court of Criminal Appeals
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affects his substantial rights, meaning the error 
affected the outcome of the proceeding. Bram-
lett, 2018 OK CR 19, ¶ 23, 422 P.3d at 796. If these 
elements are met, this Court will correct plain 
error only if the error seriously affects the fair-
ness, integrity or public reputation of the judicial 
proceedings or otherwise represents a miscar-
riage of justice. Id.; 20 O.S.2011, § 3001.1. Muson-
da fails to show error, plain or otherwise.

¶7 The Oklahoma Discovery Code exempts 
legal work product from discovery. 22 O.S.2011, 
§ 2002(E)(3) (“[t]he discovery order shall not 
include discovery of legal work product of 
either attorney which is deemed to include 
legal research or those portions of records, cor-
respondence, reports, or memoranda which 
are only the opinions, theories, or conclusions 
of the attorney or the attorney’s legal staff.”). 
However, the work product exemption is not 
absolute. Irrespective of the exemption, “[d]ue 
process requires the State to disclose exculpa-
tory and impeachment evidence favorable to 
an accused.” Bramlett, 2018 OK CR 19, ¶ 28, 422 
P.3d at 797 (citing Brady v. Maryland, 373 U.S. 
83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963)). See 
also Nauni v. State, 1983 OK CR 136, ¶ 31, 670 
P.2d 126, 133 (“the work-product privilege may 
not be applied in derogation of a criminal 
defendant’s constitutional rights to disclosure 
of evidence favorable to the defendant”).

¶8 In the present case, the State’s conversa-
tions with Dr. Roberson were not discoverable 
under state law. Dr. Roberson was a consulting 
expert for the State. He was never retained as 
or endorsed as a fact witness. Moreover, he 
never examined or spoke with Musonda. While 
he reviewed Musonda’s expert’s notes, Dr. Ro-
berson never generated any reports or find-
ings. Nor were the State’s conversations with 
Dr. Roberson recorded or memorialized in a 
report. Dr. Roberson’s role as a consulting ex-
pert thus did not produce a discoverable spe-
cies of evidence. Rather, his involvement in the 
case was purely limited to aiding the State in 
trial preparation. The conversations had be-
tween the State and Dr. Roberson therefore fell 
within the work product exception. Cf. Ellison 
v. Gray, 1985 OK 35, ¶ 7, 702 P.2d 360, 363 (“The 
opinion work product area is carved out to 
protect the right of counsel to privacy in the 
analysis and preparation of the client’s case.”).

¶9 Moreover, there is no indication from the 
record that a Brady violation occurred in this 

case. During the pre-trial discovery hearing, 
the State repeatedly acknowledged its ethical 
duty to disclose exculpatory evidence and 
assured the trial court that there was nothing 
exculpatory. We must presume that the prose-
cutor, as an officer of the court, adhered to her 
oath and nothing exculpatory was borne out of 
the State’s consultation with Dr. Roberson. 
Brown, 1997 OK CR 1, ¶ 33, 933 P.2d at 325.

¶10 Musonda fails to show error, let alone 
plain error, in the trial court’s denial of his dis-
covery request. Proposition I is denied. 

¶11 Proposition II: Musonda argues the trial 
court, at the very least, should have conducted 
an in camera review of Dr. Roberson’s findings 
to determine if these materials contained any-
thing exculpatory in nature. Given that Dr. 
Roberson did not evaluate Musonda or pre-
pare a report containing any findings, we as-
sume Musonda contends the State should have 
been made to produce any notes it generated 
from its consultation with Dr. Roberson for the 
trial court’s review. 

¶12 Again, Musonda’s failure to object at 
trial to the alleged discovery error waived all 
but plain error review of this claim. Bramlett, 
2018 OK CR 19, ¶ 27, 422 P.3d at 797. Musonda 
fails to show error, plain or otherwise, occurred. 
As previously observed in Proposition I, the 
prosecutor clearly acknowledged her ethical 
duty to disclose exculpatory evidence and 
assured the trial court that there was nothing 
“exculpatory in any way” in its communica-
tions with Dr. Roberson. Given that there is 
nothing in the record indicating a Brady viola-
tion occurred, we must presume the prosecu-
tor, as an officer of the court, adhered to her 
oath. Musonda’s mere speculation is insuffi-
cient to overcome this presumption and cause 
reversal. See Fairchild v. State, 1999 OK CR 49, ¶ 
93, 998 P.2d 611, 629-30 (“The Appellant presents 
nothing beyond mere rank speculation to sup-
port this argument factually. Absent some show-
ing of harm, we find no relief is warranted.”). 
Musonda’s Proposition II is therefore denied.

DECISION

¶13 The Judgments and Sentences of the Dis-
trict Court are AffIRMED. Pursuant to Rule 
3.15, Rules of the Oklahoma Court of Criminal 
Appeals, Title 22, Ch.18, App. (2019), the MAN-
DATE is ORDERED issued upon the delivery 
and filing of this decision.
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AN APPEAL FROM THE DISTRICT COURT 
OF TULSA COUNTY

THE HONORABLE KELLY GREENOUGH, 
DISTRICT JUDGE

 APPEARANCES AT TRIAL

Larry Edwards, Attorney at Law, 601 S. Boul-
der, Ste. 1305, Tulsa, OK 74119, Counsel for 
Defendant

Andrea Brown, Katie Koljack, Asst. District 
Attorneys, 500 S. Denver, Ste. 900, Tulsa, OK 
74013, Counsel for the State 

APPEARANCES ON APPEAL

Neal B. Kirkpatrick, 2021 S. Lewis, Ste. 335, 
Tulsa, OK 74104, Counsel for Appellant

Mike Hunter, Okla. Attorney General, William 
R. Holmes, Asst. Attorney General, 313 N.E. 
21st St., Oklahoma City, OK 73105, Counsel for 
Appellee

OPINION BY: HUDSON, J.
LEWIS, P.J.: CONCUR
KUEHN, V.P.J.: CONCUR
LUMPKIN, J.: CONCUR
ROWLAND, J.: CONCUR

1. The jury acquitted Musonda on Counts 1 and 2 – First Degree 
Burglary and Attempted Kidnapping, respectively. As to Count 4, 
Musonda was originally charged with Robbery by Force or Fear, but 
the jury rejected the original charge and convicted him of the lesser 
included offense of Second Degree Robbery. 

2. Musonda must serve eighty-five (85) percent of his Count 3 
sentence before becoming eligible for parole. 21 O.S.Supp.2014, § 
13.1(14).

3. On December 13, 2017, this Court granted Musonda an exten-
sion of time to file his reply brief. The final due date for filing this brief 
was December 19, 2017. Musonda tendered his reply brief for filing on 
December 20, 2017. An application to file the reply brief out of time 
was not contemporaneously filed with the reply brief. Thus, Muson-
da’s reply brief is ordered STRICKEN as it is not properly before the 
Court. See Rule 3.4, Rules of the Oklahoma Court of Criminal Appeals, Title 
22, Ch. 18, App. (2018).
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12 p.m.; Oklahoma Bar Center, Oklahoma City with 
teleconference; Contact David B. Lewis 405-556-9611 
or David Swank 405-325-5254

20 OBA Indian Law Section meeting; 12 p.m.; 
Oklahoma Bar Center, Oklahoma City with tele-
conference; Contact Wilda Wahpepah 405-321-2027

21 OBA Diversity Committee meeting; 12 p.m.; 
Oklahoma Bar Center, Oklahoma City with 
teleconference; Contact Telana McCullough 
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2019 OK CIV APP 1

ANGELA HERRING, As Administrator for 
the ESTATE Of ELIZABETH A. JONES, 
Judgment Creditor/Appellant, vs. RICKY 

GRAHAM, Judgment Debtor/Appellee, and 
LISA GRAHAM, Judgment Debtor.

Case No. 116,184. December 7, 2018

APPEAL FROM THE DISTRICT COURT OF 
ALFALFA COUNTY, OKLAHOMA

HONORABLE JUSTIN P. EILERS, 
TRIAL JUDGE

REVERSED

Samuel L. Stein, LAW OFFICES OF SAM 
STEIN, PLLC, Cherokee, Oklahoma, for Appel-
lant,

Brendon S. Atkinson, GUNGOLL, JACKSON, 
BOX & DEVOLL, P.C., Enid, Oklahoma, for 
Appellee.

BRIAN JACK GOREE, VICE-CHIEF JUDGE:

I. FACTS

¶1 This is an appeal from an order of the 
district court granting a motion to vacate a for-
eign judgment from the Harper County, Kan-
sas district court. The primary question in this 
ap-peal is whether the district court abused its 
discretion in vacating the Kansas judgment as 
facially void for lack of jurisdiction. The parties 
dispute the characterization of the Kansas 
court’s exercise of jurisdiction.

¶2 Some background regarding the Kansas 
litigation is helpful in understanding this 
appeal. In the underlying Kansas proceeding, 
Ricky and Lisa Graham filed their Petition for 
Protection from Stalking against Elizabeth 
Jones.1 In response, Jones filed her Answer 
and Counterclaims alleging breach of fidu-
ciary duty as attorney in fact, fraud, and 
breach of contract. Later, Jones filed her Motion 
for Sanctions, including default judgment 
against the Grahams. The Kansas district court 
entered its Journal Entry Nunc Pro Tunc for 
default judgment and other sanctions against 
the Grahams.

¶3 After securing this relief, Angela Herring, 
Appellant, registered the Kansas foreign judg-
ment pursuant to the Uniform Enforcement of 
Foreign Judgments Act, 12 O.S. § 719 et seq. On 
August 19, 2014, Herring filed in the Alfalfa 
County, Oklahoma district court her Amended 
Foreign Judgment Registration Affidavit and 
attached the Kansas district court’s Journal 
Entry Nunc Pro Tunc dated August 11, 2014 
(Kansas Judgment). The Kansas Judgment pro-
vides in pertinent part:

5. As sanctions, the factual allegations of 
Elizabeth A. Jones’s verified Answer to Peti-
tion for Protection from Stalking and Counter-
claims are found to be true and correct, and 
default judgment is rendered thereon in favor 
of the Estate of Elizabeth A. Jones. Pursuant to 
this judgment, the Court orders:

a. the Estate is awarded damages for Plain-
tiffs’ breach of fiduciary duty as attorney in 
fact, fraud, and, breach of contract, said 
damages to be liquidated by the Court at a 
subsequent hearing;

b. the August 12, 2004, Agreement between 
Elizabeth A. Jones (“Jones”) and Plaintiff 
Rick Graham is rescinded due to material 
breach of contract and fraud;

c. the August 12, 2004, deeds of real prop-
erty are found to be void ab initio due to 
fraud in the inducement and breach of 
fiduciary duty, those properties being more 
specifically described as:

i. SE/4 of Section 6, Township 35S, Range 
8W of the 6th P.M., Harper County, Kansas;

ii. NE/4 of Section 7, Township 35S, Range 
8W of the 6th P.M., Harper County, Kansas; 
and

iii. S/2 SE/4 of Section 33, Township 29N, 
Range 9W of the Indian Meridian, Alfalfa 
County, Oklahoma

¶4 In response to Herring’s registration of 
the Kansas Judgment, Rick Graham, Appellee, 
filed his Motion to Vacate Foreign Judgment 
arguing that the Kansas court did not have 
jurisdiction to affect title to real property in 
Oklahoma, and therefore, the Kansas Judg-

Opinions of Court of Civil Appeals
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ment was void on its face. The district court 
agreed and vacated the Kansas Judgment. Her-
ring appealed.

II. STANDARD OF REVIEW

¶5 On review, the issue is whether the dis-
trict court erred in vacating the Kansas Judg-
ment as facially void due to the Kansas court’s 
extraterritorial exercise of jurisdiction over real 
property in Oklahoma. We review the trial 
court’s decision to vacate the Kansas Judgment 
for abuse of discretion. See Ferguson Enters., Inc. 
v. H. Webb Enters., Inc., 2000 OK 78, ¶5, 13 P.3d 
480, 482.

¶6 An appellate court’s inquiry into a district 
court’s decision to vacate a judgment focuses 
on the correctness of the trial court’s response 
to the motion to vacate and not on the underly-
ing judgment. Central Plastics Co. v. Barton, 
Indus. Inc., 1991 OK 103, ¶2, 818 P.2d 900. “An 
abuse of discretion occurs when a court bases 
its decision on an erroneous conclusion of law 
or where there is no rational basis in evidence 
for the ruling.” Christian v. Gray, 2003 OK 10, 
¶43, 65 P.3d 591. A showing of a trial court’s 
abuse of discretion is different when the court’s 
decision is founded on an erroneous legal con-
clusion than when founded on an erroneous 
factual finding. When a court reviews a trial 
court’s ruling for abuse of discretion on a legal 
conclusion, the effective standard of review is 
de novo. Id. A stronger showing of abuse of dis-
cretion is required when a trial court vacates a 
judgment than when it refuses to vacate a judg-
ment. Midkiff v. Luckey, 1966 OK 49, ¶6 412 P.2d 
175, 176-77. “To reverse on the grounds of 
abuse of discretion, the appellate court must 
find that the trial judge made a clearly errone-
ous conclusion and judgment, against reason 
and evidence.” Okla. Turnpike Auth. v. Asher, 
1993 OK 136, ¶7, 863 P.2d 1205 citing Abel v. 
Tisdale, 1980 OK 161, ¶20, 619 P.2d 608.

III. ANALYSIS

A. Foreign Judgment Registration and 
Vacation Procedure

¶7 The Kansas Judgment registered in Okla-
homa must be valid to receive full faith and 
credit under the law. See Sharp v. Sharp, L.R.A., 
1916 OK 736, ¶16, 166 P. 175. The Uniform 
Enforcement of Foreign Judgments Act, 12 O.S. 
§719 et seq., governs the enforcement in Okla-
homa of a sister state’s judgment. RKO Pictures, 
Inc. v. Barkley, 1992 OK CIV APP 18, ¶11, 838 
P.2d 518. Oklahoma gives full faith and credit 

to valid judgments of sister states. 12 O.S. §720. 
Validity requires that the court meet all the 
jurisdictional requirements: jurisdiction of the 
parties, jurisdiction of the subject matter, and 
jurisdiction to render the particular judgment. 
Sharp, ¶6. A judgment rendered without juris-
diction is void. Id.

¶8 A sister state’s judgment registered in 
Oklahoma pursuant to 12 O.S. §721, is treated 
as any other Oklahoma district court judgment 
and is “subject to the same procedures . . . and 
proceedings for . . . vacating.” 12 O.S. §721.

¶9 In Oklahoma, a facially void judgment 
may be vacated at any time. 12 O.S. §1038. A 
judgment is facially void when the judgment 
roll2 reveals a lack of any of the requisite juris-
dictional requirements. Booth v. McKnight, 2003 
OK 49, ¶11, 70 P.3d 855, 859-60.3 A facially void 
judgment is subject to collateral attack by any 
interested party at any time wherever venue 
may be laid. Id.

B. Jurisdictional Inquiry

¶10 While the Oklahoma Court may not 
inquire into the merits of the Kansas Judgment, 
it does have the ability to review its exercise of 
jurisdiction. See Sharp, ¶6 citing Elliott v. Piersol, 
26 U.S. 328, 7 L. Ed. 164 (1828).

¶11 The parties disagree about the character-
ization of the Kansas court’s jurisdiction in the 
underlying proceeding. Appellee argues the 
Oklahoma district court was correct in voiding 
the judgment because the Kansas court entered 
judgment in rem by finding the deed to Okla-
homa real property void. Appellant, on the 
other hand, argues the Kansas court exercised 
in personam jurisdiction over the parties when 
it found the deed concerning Oklahoma real 
property void ab initio. Appellant further urges 
it was error for the Oklahoma district court to 
vacate a properly registered foreign judgment 
as void on its face when the Oklahoma district 
court did not have the entire judgment roll for 
review.

¶12 The district court reviewed Appellee’s 
Motion to Vacate Foreign Judgment and the 
parties’ respective brief in support of the 
motion and response to conclude that the “sub-
ject of the domesticated Foreign Judgment is 
real property [in Oklahoma] . . . which the Kan-
sas Court . . . had no jurisdiction.”

¶13 The district court reviewed the Kansas 
judgment and found it void on its face. The 
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Kansas Judgment awards Appellant “damages 
for Plaintiffs’ breach of fiduciary duty as attor-
ney in fact, fraud, and, breach of contract”, 
rescinds “the August 12, 2004 Agreement 
between Elizabeth A. Jones and Plaintiff Rick 
Graham”, and finds “the August 12, 2004 
deeds to real property . . . void ab initio due to 
fraud in the inducement and breach of fidu-
ciary duty.” The deed to real property includes 
the “S/2 SE/4 of Section 33, Township 29N, 
Range 9W of the Indian Meridian, Alfalfa 
County, Oklahoma.”

¶14 While a Kansas court may have jurisdic-
tion over the parties and the subject matter of 
certain claims, a Kansas court lacks authority 
to issue a judgment in rem with regard to Okla-
homa property. See Sharp, ¶6.4 A judgment in 
rem has the effect of establishing title to land. 
Sharp, ¶¶8-10.5

It is characteristic of a judgment in rem that 
it operates on a thing or status rather than 
against the person, and binds all persons 
to the extent of their interest in the thing 
whether or not they were parties to the 
proceedings, and that it operates only on 
the property which is the subject of the 
litigation.

Arvest Bank v. SpiritBank, N.A., 2008 OK CIV 
APP 55, ¶20, 191 P.3d 1228.

¶15 A court in equity with in personam juris-
diction may adjudicate the rights of the parties 
before it, even though such rights relate to 
lands in another state, but it may only make 
such decree effective by exerting power over 
the individuals by contempt or otherwise. 
Sharp, ¶6. A Kansas court having jurisdiction 
over the parties may only indirectly affect title 
to land in Oklahoma. Id. ¶9. The remedies 
granted by a Kansas court can only operate 
upon the person and not upon land in Okla-
homa. See id. A court of equity acts in personam 
“by compelling a deed to be executed or can-
celed by or in behalf of [a] party.” Id. It has no 
inherent power, by the mere force of its decree, 
to annul a deed, or to establish a title. Id. citing 
Hart v. Sansom, 110 U.S. 151, 3 S.Ct. 586, 28 
L.Ed. 101 (1884).

¶16 Whether a judgment is in personam or in 
rem depends upon the character of the action. 
Arvest Bank v. SpiritBank, N.A., 2008 OK CIV 
APP 55, ¶20, 191 P.3d 1228. “The character of 
an action is determined by the nature of the 
issues framed by the pleadings and the rights 
and remedies of the parties, and not solely by 

the form in which the action is brought or by 
the prayer of relief.” Id. citing Comstock v. Little, 
1961 OK 35, 359 P.2d 704 and Green v. Correll, 
1928 OK 501, ¶0, 133 Okla. 94, 271 P. 241.

¶17 In the case at hand, it is difficult to deter-
mine the character of the action; the inquiry 
into the Kansas court’s exercise of jurisdiction 
is obscured by the fact that the judgment roll 
and record before the district court and this 
court is lacking. The record fails to include 
those items which assist in determining the 
character of the action. See id.

¶18 Herring argues as one of her proposi-
tions of error that the district court erred when 
it vacated the judgment as void on its face 
when the Oklahoma trial judge did not have 
the complete judgment roll to review.6 From 
the face of the Kansas Judgment, it appears the 
subject of the litigation was Grahams’ Petition 
for Protection from Stalking and Jones’ Answer 
to Petition and Counterclaims for breach of 
fiduciary duty, fraud, and breach of contract. It 
is difficult to discern the effect of the Kansas 
Judgment in isolation from the entire judgment 
roll.7 In order to understand the effect of the 
Kansas Judgment it is necessary to understand 
the relationship, if any, between the rescission 
of the August 12, 2004 Agreement (referenced 
in paragraph 5b) and the finding that the 
August 12, 2004 deed is void ab initio (refer-
enced in paragraph 5c). The Agreement, deed, 
or any other pleading referencing either docu-
ment were not included in the record before 
the district judge or in the record on appeal. 
While the Kansas Judgment is included as part 
of the judgment roll, the district court’s record 
was insufficient to determine that the Kansas 
court lacked jurisdiction and to base its deci-
sion to vacate the judgment as void on its face. 
See Halliburton Oil Producing Co. v. Grothaus, 
1998 OK 110, ¶¶10-11, 981 P.2d 1244. A review-
ing court may only take notice of the record 
before it. Id.

¶19 In paragraph 5b of the Kansas Judgment, 
the Kansas court rescinded the August 12, 2004 
Agreement between Elizabeth A. Jones and 
Rick Graham due to fraud and breach of con-
tract.8 A court in equity may rescind an agree-
ment between parties. See Jeter v. De Graff, 1923 
OK 826, ¶0, 219 P. 345. “The effect of a rescis-
sion of an agreement is to put the parties back 
in the same position they were in prior to the 
making of the contract.” Berland’s Inc. of Tulsa v. 
Northside Vill. Shopping Ctr, Inc., 1968 OK 136, 
¶18, 447 P.2d 768. Accord Whiteley v. O’Dell, 219 
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Kan. 314, 548 P.2d 798 (1976). “The effect of a 
rescission is to extinguish the contract and to 
annihilate it so effectually that in contempla-
tion of the law it has never had any existence.” 
Id. Where the power of attorney is itself inval-
id, any document executed by the purported 
attorney in fact is void. See ABN Amro Mtg. 
Grp. Inc. v. Stephens, 91 A.D.3d 801, 939 N.Y.S.2d 
70 (N.Y.App. Div. 2012) (a deed based on forg-
ery of the power of attorney or obtained by 
false pretenses is void ab initio).

¶20 In paragraph 5c of the Kansas Judgment, 
the Kansas court found the August 12, 2014 
deed concerning real property in Oklahoma 
“void ab initio due to fraud in the inducement 
and breach of fiduciary duty.” A court declar-
ing a deed void by virtue of the decree alone 
would be to attribute to the decree the force 
and effect of a judgment in rem. Sharp, ¶13 cit-
ing Carpenter v. Strange, 141 U.S. 87, 11 S.Ct. 
960, 35 L.Ed. 640 (1891).9 This case is distin-
guishable from Carpenter if the Kansas court 
found the deed void ab initio indirectly as a 
result of the recision of the Agreement rather 
than directly by force of the decree alone. 
While a Kansas court cannot by force of its 
decree affect title to real property in Oklahoma, 
it can indirectly affect title by its exercise of 
power over the parties. See Sharp, ¶¶ 6-16.

¶21 A review of the record indicates the Kan-
sas court may have been exercising jurisdiction 
in personam; the Kansas court finding the deed 
void ab initio is potentially the result of rescind-
ing the Agreement. The deed may be void by 
operation of law rather than by mere force of 
the decree.10

¶22 If there is any doubt regarding what 
issues were determined in a judgment, it is 
proper for the court to construe the judgment 
in light of the entire judgment roll or record. 
Keel v. MFA Mut. Ins. Co., 1976 OK 87, ¶¶6-7, 
553 P.2d 160. It is presumed that the court 
entering judgment intended to render a valid 
judgment on the issues presented. Id. ¶7. Error 
is not presumed from a silent record. Reeves v. 
Agee, 1989 OK 25, ¶15, 769 P.2d 745. When 
error is not shown, or its presence cannot be 
ascertained from an incomplete, deficient or 
equivocal record, an appellate court must 
always yield to the law’s presumption that the 
trial court’s decision is legally correct. Id.

¶23 The record does not show that the Kan-
sas court was exercising jurisdiction in rem. The 
district court’s review of the record before it 

could, at best, demonstrate that there was an 
uncertainty regarding jurisdiction. “A judg-
ment is void on its face when it so appears by 
an inspection of the judgment roll, but would 
not be held void on its face unless the record 
thereof affirmatively shows the court was with-
out jurisdiction.” Thomason v. Thompson, 1926 
OK 865, ¶3, 253 P. 99. As such, the district court 
abused its discretion in vacating the Kansas 
Judgment.

IV. CONCLUSION

¶24 The district court abused its discretion in 
vacating the underlying Kansas Judgment 
when the record before it did not affirmatively 
show the court was without jurisdiction. Only 
when the lack of jurisdiction is apparent from 
the face of the judgment roll may a judgment 
be vacated as void on its face. Here, the record 
reveals uncertainty about whether the judg-
ment was rendered in personam or in rem. The 
district court lacked the requisite record to 
determine the Kansas court was without juris-
diction and therefore void on its face.

¶25 REVERSED.

SWINTON, P.J., and MITCHELL, J., concur.

BRIAN JACK GOREE, VICE-CHIEF JUDGE:

1. Elizabeth Jones, defendant in the underlying proceeding, passed 
away during the course of the litigation and was succeeded by Angela 
Herring, the administrator of Jones’ estate.

2. The term “judgment roll” is generally synonymous with “com-
mon-law record” or “record proper.” Rodgers v. Higgins, 1993 OK 45, 
¶11 n. 31, 871 P.2d 398. It includes “the petition, the process, return, the 
pleadings subsequent thereto, reports, verdicts, orders, judgments, 
and all material acts and proceedings of the court.” 12 O.S. §32.1.

3. 12 O.S. §1038 states: “A void judgment, decree or order may be 
vacated at any time, on motion of a party, or any person affected 
thereby.” See also Halliburton Oil Producing Co. v. Grothaus, 1998 OK 110, 
¶10 n. 11, 981 P.2d 1244, (when a district court judgment is void on the 
face of the judgment roll and no proof other than the record is needed 
to show the fatal jurisdictional defect, no lapse of time can bar an 
attack, direct or collateral. But if extrinsic evidence is needed to show 
the jurisdiction’s absence, the judgment is not facially invalid)(cita-
tions omitted).

4. “Jurisdiction to render a judgment in rem inheres only in the 
courts of the state which is the situs of the res.” Sharp, ¶6.

5. The primary question in Sharp was whether the sister state’s 
decree affected title to real estate in Oklahoma. The decree declared 
Husband owner of real property located in Oklahoma free from any 
claim of title or interests whatsoever of Wife. Sharp, ¶8. The court con-
cluded the decree did not attempt to render a judgment in personam as 
it related to the real estate, but “in form at least rendered a judgment 
in rem.” Id. ¶9. The decree did not purport to exercise control over the 
parties, but “through the force of the decree itself, determine the valid-
ity of the asserted rights of [Wife] in and to the real estate, and thus, 
not indirectly but directly, affect[ed] the title or status of lands in Okla-
homa.” Id. In Oklahoma, Husband brought an action in ejectment 
against Wife. In support of his ownership, Husband provided a deed and 
the sister state’s decree declaring him the owner of the real property. On 
review, the Oklahoma Supreme Court reversed concluding it was error 
to hold the sister state’s decree conclusive as to ownership of the land in 
Oklahoma and preclude the Wife’s opportunity to establish her asserted 
rights in the real property. Sharp, ¶¶16-17.

6. Herring cites Halliburton, supra note 3, for the proposition that 
the entire judgment roll is necessary before determining the facial 
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validity of the Kansas Judgment. In Halliburton, the appellant claimed 
the court lacked subject matter jurisdiction to determine a deficiency. 
Halliburton, ¶8. On review, the court concluded that the record before 
it was insufficient to determine the facial validity of the foreclosure 
suit, the sheriff’s sale, the post sale confirmation, and the deficiency 
determination. Id. at ¶11. Here, like in Halliburton, the meaning and 
effect of the court’s adjudication must be resolved by resort solely to 
the face of the judgment roll. See Fent v. Okla. Nat. Gas Co., a Div. of 
Oneok Inc., 1994 OK 108, ¶11, 898 P.2d 126. The meaning, legal effect 
and validity cannot be assessed solely from the Kansas Judgment 
alone. See id. at n. 10.

7. The judgment roll includes “the petition, the process, return, the 
pleadings subsequent thereto, reports, verdicts, orders judgments, and 
all material acts and proceedings of the court.” 12 O.S. §32.1.

8. Prima facie case of fraud is established if the plaintiff shows that 
the defendant held the principal’s power of attorney and that the 
defendant, using the power of attorney, made a gift to himself or her-
self; the burden of going forward under such circumstances falls upon 
the defendant to establish by clear and convincing evidence that the 
transaction was made pursuant to power expressly granted in the 
power of attorney document and made pursuant to the clear intent of 
the donor.
140 Am. Jur. Trials 185 citing Litherland v. Jurgens, 291 Neb. 775, 869 
N.W.2d 92 (2015).

9. In Carpenter, a New York court having jurisdiction of the parties 
declared a deed to Tennessee lands void and that the defendant took 
no title under it. The Tennessee court refused to recognize the New 
York Judgment. On appeal to the United States Supreme Court, the 
Court agreed that Tennessee was “not obliged to surrender jurisdiction 

to the courts of New York over real estate in Tennessee, exclusively 
subject to its laws and the jurisdiction of its courts.” Carpenter v. 
Strange, 141 U.S. 87, 106, 11 S.Ct 960, 35 L.Ed. 640 (1891). The New York 
court in equity could have “compel[led] him to act in relation to prop-
erty not within its jurisdiction” but cannot directly operate upon the 
real property or affect title in Tennessee. Id. at 105-06. A New York 
court declaring the deed to Tennessee real property void “would be to 
attribute to that decree the force and effect of a judgment in rem by a 
court having no jurisdiction over the res.” Id. at 106. “Direct action 
upon . . . real estate [located in another state is] not within the power 
of the court.” Id.

10. Included in the record before us is the Appellant’s Suggestion 
Upon the Record of the Entry of Mandate and attached copy of the 
Kansas Mandate. Rec. at 103. The Kansas Court of Appeals stated:

It is important to remember that Jones had filed counterclaims 
against the Grahams for conversion of personal property and 
against Rick Graham for breach of fiduciary duty, breach of con-
tract, and fraud. The controversy centers on (1) Rick Graham’s 
role as Jones’ attorney-in-fact to manage all of her personal and 
real property, financial and personal affairs, and to make health 
care decisions for her; and (2) a contract between Jones and Rick 
Graham to deed him two tracts of land in Harper County, Kan-
sas, amounting to 320 acres, as well as 80 acres in Alfalfa County, 
Oklahoma. All of this was in exchange for Rick Graham’s agree-
ment to assume a small mortgage on the property and to con-
tinue an existing cattle operation, splitting the net proceeds 
equally between Jones and himself. Jones retained a life estate on 
the tract in Kansas containing her residence.

Rec. at 118.
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COURT Of CRIMINAL APPEALS 
Thursday, December 27, 2018

f-2016-1160 — Tyler Lee Shea, Appellant, 
was tried by jury for the crimes of Count 2: 
Burglary in the First Degree; Count 3: Aggra-
vated Assault and Battery - Great Bodily Injury 
Inflicted; and Count 4: Violation of Protective 
Order, in Case No. CF-2015-143, in the District 
Court of Washington County. The jury returned 
a verdict of guilty and recommended as pun-
ishment seven years imprisonment on Count 2; 
five years imprisonment on Count 3; and one 
year county jail time on Count 4. The Honor-
able Curtis DeLapp, District Judge, sentenced 
Shea in accordance with the jury’s verdicts. 
Judge DeLapp imposed various costs, fines 
and fees. He also ordered the sentences for 
Counts 3 and 4 to run concurrently. From this 
judgment and sentence Tyler Lee Shea has per-
fected his appeal. AFFIRMED. Opinion by: 
Hudson, J.; Lumpkin, P.J., Concurs; Lewis, 
V.P.J., Concurs; Kuehn, J., Concurs; Rowland, 
J., Concurs.

f-2017-496 — Daryl James Kaiser, Appellant, 
was tried by jury for the crimes of Count 1: 
Assault and Battery Upon a Police Officer; and 
Count 3: Outraging Public Decency, in Case 
No. CF-2014-2756, in the District Court of Tulsa 
County. The jury returned a verdict of guilty 
and recommended as punishment one year in 
the county jail on Count 1 and a fine of $500.00 
on Count 3. The Honorable Sharon K. Holmes, 
District Judge sentenced accordingly and or-
dered credit for time served. From this judg-
ment and sentence Daryl James Kaiser has 
perfected his appeal. AFFIRMED. Opinion by: 
Hudson, J.; Lumpkin, P.J., Concurs; Lewis, 
V.P.J., Dissents; Kuehn, J., Dissents; Rowland, 
J., Concurs.

C-2017-567 — Teresa Lorena Altobella, Peti-
tioner, was charged in Case No. CF-2016-103, 
in the District Court of Woods County, with 
Harboring a Fugitive from Justice. Altobella 
entered a negotiated guilty plea before the 
Honorable Mickey J. Hadwiger, Associated 
District Judge. Judge Hadwiger sentenced Al-
tobella to five years imprisonment, to be sus-
pended subject to successful completion of the 
Community Sentencing program, a $500.00 

fine, and 500 hours of community service. 
Judge Hadwiger further imposed various costs 
and fees. Altobella sent a letter to the court 
seeking to withdraw her guilty plea and was 
accepted as a pro se motion to withdraw her 
plea. After a hearing, Judge Hadwiger denied 
the motion. Altobella now seeks a writ of cer-
tiorari. The Petition for Writ of Certiorari is 
GRANTED IN PART. The order of the district 
court denying Petitioner’s motion to withdraw 
guilty plea is REVERSED and the case RE-
MANDED FOR FURTHER PROCEEDINGS 
CONSISTENT WITH THIS OPINION. Opin-
ion by: Hudson, J.; Lumpkin, P.J., Concurs in 
Results; Lewis, V.P.J., Concurs; Kuehn, J., Con-
curs; Rowland, J., Concurs.

f-2017-899 — Marcus Scott Chezem, Appel-
lant, was tried by jury for the crime of Sexual 
Abuse of a Child Under Twelve, After Former 
Conviction of Two Felonies, in Case No. CF- 
2015-4698, in the District Court of Tulsa Coun-
ty. The jury returned a verdict of guilty and 
recommended as punishment twenty-five 
years imprisonment. The Honorable William J. 
Musseman, Jr., District Judge, sentenced ac-
cordingly, and further imposed various costs 
and fees. From this judgment and sentence 
Marcus Scott Chezem has perfected his appeal. 
AFFIRMED. Opinion by: Hudson, J.; Lumpkin, 
P.J., Concurs; Lewis, V.P.J., Concurs; Kuehn, J., 
Concurs; Rowland, J., Concurs.

RE-2017-165 — Charles William Beets III, 
Appellant, appeals from the revocation in full 
of his fifteen year suspended sentence in Case 
No. CF-2014-272 in the District Court of Ponto-
toc County, by the Honorable Gregory D. Pol-
lard, Special Judge. AFFIRMED. Opinion by: 
Kuehn, J.; Lumpkin, P.J., concur in results; 
Lewis, V.P.J., concur; Hudson, J., concur; Row-
land, J., concur.

f-2017-1102 — Andrew David Leach, Appel-
lant, was tried by jury for the crime of Child 
Abuse by Injury and Child Neglect in Case No. 
CF-2016-4569 in the District Court of Tulsa 
County. The jury returned verdicts of guilty 
and set punishment at forty years imprison-
ment on each count. The trial court sentenced 
accordingly and ordered the sentences to be 
served consecutively. From this judgment and 
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sentence Andrew David Leach has perfected 
his appeal. AFFIRMED. Opinion by: Rowland, 
J.; Lumpkin, P.J., concurs; Lewis, V.P.J., concurs; 
Hudson, J., concurs; Kuehn, J., concurs.

RE-2017-264 — Damion Deshawn Polk, Ap-
pellant, appeals from the revocation in full of 
the remaining balance of his ten year suspend-
ed sentence (nine years and two hundred sev-
enty-five days) in Case No. CF-2012-7751 in the 
District Court of Oklahoma County, by the 
Honorable Ray C. Elliott, District Judge. The 
State confessed error in this appeal. REVERSED. 
Opinion by: Rowland, J.; Lumpkin, P.J., con-
curs in results; Lewis, V.P.J., concurs; Hudson, 
J., concurs; Kuehn, J., concurs.

f-2017-1126 — Appellant John Stephen Routt 
was charged in the District Court of Tulsa 
County, Case No. CF-2016-4467, with Kidnap-
ping (Count 1), First Degree Burglary (Count 
2), Assault with a Dangerous Weapon (Count 
3), and Unlawful Possession of a Controlled 
Drug (Count 5), each After Former Conviction 
of Two or More Felonies. Routt was also 
charged with Threatening an Act of Violence 
(Count 4). The jury found Routt guilty of First 
Degree Burglary (Count 2), Threatening an Act 
of Violence (Count 4), and Unlawful Posses-
sion of a Controlled Drug (Count 5). The jury 
set punishment at forty years imprisonment on 
each of Counts 2 and 5, and six months on 
Count 4. The Honorable Doug Drummond, 
District Judge, sentenced him in accordance 
with the jury’s verdicts, ordering the sentences 
imposed on Counts 2 and 5 be served concur-
rently and the sentence imposed on Count 4 be 
served consecutively to the sentence imposed 
on Count 2. From this judgment and sentence 
John Stephen Routt has perfected his appeal. 
AFFIRMED. Opinion by: Rowland, J.; Lump-
kin, P.J., concurs; Lewis, V.P.J., concurs; Hud-
son, J., concurs; Kuehn, J., concurs in results.

f-2017-183 — Waylon Jerry Peltier, Appel-
lant, entered guilty pleas in the District Court 
of Logan County, before the Honorable Phillip 
C. Corley, District Judge, in the following cases: 
CF-2017-184: Counts 1, 2 and 4 – Burglary in 
the Second Degree; and Count 3 – Grand Lar-
ceny; CF-2016-251: Count 1 – Attempted Rob-
bery with a Firearm; CF-2016-194: Count 1 – 
Larceny from a Person at Night; Count 2 – Pos-
session of a Stolen Vehicle; and Count 3 – Con-
cealing Stolen Property; and CM-2016-369: 
Count 1 – Embezzlement by an Employee. 
Judge Corley deferred sentencing for a period 
of seven years on each count in each case. The 

trial court ordered each count and case to run 
concurrently each to the other. Peltier was 
ordered in each case to pay $960.00 in prosecu-
torial reimbursement costs to the District Attor-
ney’s office. The trial court further ordered that 
Peltier be supervised by Oklahoma Court Ser-
vices (OCS) and imposed a supervision fee 
payable to OCS in the amount $40.00 per 
month for two years. Peltier was also ordered 
to pay other various costs, fines, fees and resti-
tution. From this judgment and sentence Way-
lon Jerry Peltier has perfected his appeal. The 
conditions for deferral of Judgments and Sen-
tences are AFFIRMED. Opinion by: Hudson, J.; 
Lumpkin, P.J., Concurs; Lewis, V.P.J., Concurs; 
Kuehn, J., Concurs; Rowland, J., Concurs.

f-2017-848 — Appellant Joshua Lynn Roof 
was tried by jury for eighteen (18) counts of 
Child Sexual Abuse, After Former Conviction 
of Two or More Felonies, in the District Court 
of Oklahoma County, Case No. CF-2015-5119. 
The jury found Appellant guilty in Count 1 and 
acquitted him of Counts 2 through 18. At the 
conclusion of the second stage of trial, the jury 
recommended as punishment twenty (20) 
years in prison. The trial court sentenced accord-
ingly. It is from this judgment and sentence that 
Appellant appeals. The judgment and sentence 
is AFFIRMED. Opinion by: Lumpkin, P.J.; Lewis, 
V.P.J., Concur; Hudson, J., Concur; Kuehn, J., 
Concur; Rowland, J., Concur.

Thursday, January 10, 2019

f-2017-657 — Sharon Frances Morris, Appel-
lant, was tried by jury for the crime of first 
degree murder in Case No. CF-2016-3387 in the 
District Court of Tulsa County. The jury re-
turned a verdict of guilty and set punishment 
at life imprisonment without the possibility of 
parole. The trial court sentenced accordingly. 
From this judgment and sentence Sharon Fran-
ces Morris has perfected her appeal. The Judg-
ment and Sentence of the District Court is 
AFFIRMED. Opinion by: Lewis, P.J.; Kuehn, 
V.P.J., concurs; Lumpkin, J., concurs; Hudson, 
J., concurs; Rowland, J., concurs.

f-2017-700 — Travis Horn, Appellant, was 
tried by jury for the crimes of lewd or indecent 
acts with a child under age twelve (Count 1) 
and forcible oral sodomy (Count 2) in Case No. 
CF-2016-86 in the District Court of Garvin 
County. The jury returned a verdict of guilty 
and set punishment at twenty-five years im-
prisonment on Count 1 and fifteen years im-
prisonment on Count 2. The trial court sen-
tenced accordingly and ordered the sentences 



Vol. 90 — No. 2 — 1/19/2019 The Oklahoma Bar Journal 57

to be served consecutively. From this judgment 
and sentence Travis Horn has perfected his ap-
peal. The Judgment and Sentence of the Dis-
trict Court is AFFIRMED. Opinion by: Lewis, 
P.J.; Kuehn, V.P.J., concurs; Lumpkin, J., con-
curs in results; Hudson, J., concurs; Rowland, 
J., concurs.

f-2017-1043 — Keyshawn Butler, Appellant, 
was tried by jury in the District Court of Mc-
Curtain County for the following crimes: Count 
I – Conspiracy, Count II - Conjoint Robbery, 
Count III - First Degree Burglary, Count IV - 
Kidnapping, Count V - First Degree Rape, 
Count VI - Forcible Sodomy and Count VII - 
Feloniously Pointing a Firearm in Case No. 
CF-2016-306C. The jury returned a verdict of 
guilty and recommended as punishment 10 
years imprisonment in each of Counts I, II, III 
and VII, 20 years in each of Counts IV and VI, 
life in prison on Count V and a $5000.00 fine on 
Count I. The trial court sentenced accordingly 
and ordered the sentences for Counts I-IV to 
run concurrently with each other and consecu-
tively to the sentences in Counts V-VII (which 
run concurrently with one another). From this 
judgment and sentence Keyshawn Butler has 
perfected his appeal. AFFIRMED. Opinion by: 
Kuehn, V.P.J.; Lewis, P.J., concur; Lumpkin, J., 
concur; Hudson, J., concur; Rowland, J., concur.

f-2017-1249 — Armando Rodriguez, Appel-
lant, was tried by jury for the crime of Unlaw-
ful Possession of a Controlled Substance in 
Case No. CF-2016-5817 in the District Court of 
Oklahoma County. The jury returned a verdict 
of guilty and set punishment at two years im-
prisonment. The trial court sentenced accord-
ingly and partially suspended all but the first 
fifty-one days because of an Immigration and 
Customs Enforcement hold. From this judgment 
and sentence Armando Rodriguez has perfected 
his appeal. AFFIRMED. Opinion by: Rowland, 
J.; Lewis, P.J., concurs; Kuehn, V.P.J., concurs; 
Lumpkin, J., concurs; Hudson, J., concurs.

f-2017-1089 — Preston Lee Jones, Appellant, 
was tried by jury for the crime of Aggravated 
Possession of Child Pornography (Counts 1 and 
2), Possession of Child Pornography (Counts 3 
and 4) and Violation of Oklahoma Computer 
Crimes Act (Count 5) in Case No. CF-2014-335 in 
the District Court of Garvin County. The jury 
returned verdicts of guilty and set punishment 
at twenty years imprisonment on each of Counts 
1 and 2, ten years imprisonment on each of 
Counts 3 and 4, and two years imprisonment 

and a $5,000.00 fine on Count 5. The trial court 
sentenced accordingly and ordered the sentenc-
es to be served consecutively. From this judg-
ment and sentence Preston Lee Jones has per-
fected his appeal. AFFIRMED. Opinion by: Row-
land, J.; Lewis, P.J., concurs; Kuehn, V.P.J., con-
curs; Lumpkin, J., concurs; Hudson, J., concurs.

C-2018-462 — Petitioner Lawrence Lee Young 
entered a negotiated plea of guilty in the Dis-
trict Court of Garfield County, Case No. CF- 
2015-592, to Possession of a Controlled Danger-
ous Substance (Methamphetamine) Within 1000 
Feet of a School (Count 1), Misdemeanor Unlaw-
ful Possession of Drug Paraphernalia (Count 
2), and Misdemeanor Resisting an Officer 
(Count 3). The Honorable John W. Michael, 
District Judge, accepted Young’s plea and, pur-
suant to the plea agreement, placed him in the 
Garfield County Adult Sobriety Court. The 
State filed a motion to terminate Young from 
the drug court program and the Honorable 
Dennis Hladik, District Judge, sustained the 
State’s termination motion and sentenced 
Young in accordance with his plea agreement 
to a ten year sentence and methamphetamine 
registry on Count 1, one-year in the county jail 
on each of Counts 2 and 3, with all sentences 
running concurrently, plus the assessment of 
various costs and fees. Young filed a timely 
motion to withdraw his plea which was denied. 
Young appeals the denial of his motion to with-
draw plea. The Petition for Writ of Certiorari is 
DENIED. The district court’s denial of Peti-
tioner’s motion to withdraw plea is AFFIRMED. 
Opinion by: Rowland, J.; Lewis, P.J., concurs; 
Kuehn, V.P.J., concurs in results; Lumpkin, J., 
concurs; Hudson, J., concurs.

ACCELERATED DOCKET 
Thursday, January 3, 2019

JS-2018-0917 — Appellee, M. W. born Janu-
ary 4, 2001, was charged February 16, 2018, as 
a Youthful Offender in Tulsa County District 
Court Case No. YO-2018-0009 with Count 1 – 
Rape, First Degree, and Count 2 – Sexual Bat-
tery. Appellee’s motion for certification as a 
Juvenile was granted by the Honorable James 
W. Keeley, Special Judge, on August 29, 2018. 
The State appeals. The order of the District 
Court granting Appellee’s motion for certifi-
cation as a Juvenile is AFFIRMED. Opinion 
by: Lumpkin, J.; Lewis, P.J.: Concur; Kuehn, 
V.P.J.: Concur; Hudson, J.: Concur; Rowland, 
J.: Concur.
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COURT Of CIVIL APPEALS 
(Division No. 2) 

Monday, January 7, 2019

116,722 (Companion with Case Nos. 116,244 
and 116,896) — Lena Renee Roodzant, Peti-
tioner/Appellee, vs. Daniel Charles Roodzant, 
Respondent/Appellant. Appeal from an order 
of the District Court of Custer County, Hon. 
Donna L. Dirickson, Trial Judge, imposing a 
sentence for contempt. Husband claims abuse 
of discretion by the trial court asserting that the 
punishment and fines imposed against him are 
in excess of that allowed under Oklahoma law. 
First, Husband contends the sentence he “re-
ceived was solely penal” because “it was in-
tended to punish Husband for the violations.” 
He contends the only violation that had a mon-
etary remedy was the failure to pay child sup-
port, but he purged that violation when he 
paid the arrearage in full. We agree that the 
sentence imposed by the trial court was penal 
because, in the final analysis, there was no way 
for Husband to purge his sentence after the 
trial court imposed it. However, there is no 
indication Husband was denied due process or 
other procedural protections. We find the sen-
tence complied with 21 O.S.2011 § 566(A) in 
that the punishment did not exceed six months 
in the county jail. Because the record shows no 
denial of federal due process protections or 
state statutory and constitutional protections, 
we affirm the trial court’s order imposing a six-
month deferred sentence. Husband also argues 
that the trial court’s imposition of a fine of 
$5,516 for the balance transfer he acquired on 
Wife’s credit card and the $2,500 for attorney 
fees violates 21 O.S.2011 § 566(A) because the 
fine is over $500. We disagree. The $5,516 was 
part of the trial court’s property division, and 
the trial court could properly award attorney 
fees. We agree with Wife that the trial court 
revoked its incentive rather than fining Hus-
band when it ordered him to pay $5,516 for the 
balance transfer on Wife’s credit card as part of 
its property division. Husband also challenges 
the propriety of the attorney fee award. We 
conclude Husband’s actions outlined by the 
trial court were sufficient to show he acted in 
bad faith and so were sufficient to support the 
award of attorney fees. But the record is silent 
on how the $2,500 amount was reached. We are 
unable to substantiate the $2,500 in Wife’s at-
torney fees from any supporting evidence in 
the record. We must remand this issue to the 
trial court to redetermine the amount of the 
attorney fee award for services related to the 

contempt proceedings. After review, we affirm 
the portions of the trial court’s order imposing a 
six-month deferred sentence, requiring Hus-
band to pay $5,516 to Wife for a balance transfer 
on her credit card, and awarding her attorney 
fees. We reverse the amount of the attorney fee 
award and remand for further proceedings on 
this issue. AFFIRMED IN PART, REVERSED 
IN PART, AND REMANDED FOR FURTHER 
PROCEEDINGS. Opinion from the Court of 
Civil Appeals, Division II, by Wiseman, P.J.; 
Thornbrugh, C.J., and Fischer, J., concur.

116,856 — Kevin Quinnelly, Deceased, and Ca-
ryn Quinnelly, Deceased, Claimant, Petitioner, 
vs. Gerdau Ameristeel US, Inc., Indemnity 
Insurance Co. of North America, and The Work-
ers’ Compensation Court of Existing Claims, 
Respondents. Proceeding to review an order of 
the Workers’ Compensation Court of Existing 
Claims, Hon. L. Brad Taylor, Trial Judge, deny-
ing payments of deceased Claimant’s benefits 
to his surviving heirs-at-law, his adult sons. 
Claimant’s proposition on appeal is that the 
trial court’s order not “allowing the payment 
of benefits to the heirs at law” and abating this 
claim is contrary to law. Claimant argues the 
trial court erred as a matter of law by denying 
payment of benefits to Caryn Quinnelly’s heirs- 
at-law, her two adult sons. Claimant admits 
that although the sons cannot revive the claim, 
“the claim was already revived in an eligible 
recipient – their widowed mother” and the 
sons should simply receive the award as her 
“heirs-at-law.” This dispute requires us to de-
termine the meaning of certain governing stat-
utes. The revivor statute Claimant relies on 
provides that permanent partial disability 
compensation shall be awarded to a surviving 
spouse “in case of the death of the claimant, 
due to causes other than” injury for which a 
person “has been awarded permanent partial 
compensation.” 85 O.S.2001 § 48(1)(a)(empha-
sis added). The statutory language clearly al-
lows a permanent partial disability claim to be 
revived when claimant’s death was due to 
causes other than the compensable injury. In 
this case, the parties agree that Claimant’s 
death was caused by something other than the 
compensable injury. Claimant’s interpretation, 
that the statutory language of 85 O.S. §§ 41(a) 
and 48(1) allows Claimant’s two non-depen-
dent adult sons to recover the award as heirs-
at-law of their mother’s estate, would require 
us to read a good deal more into that statutory 
language than it says. We do not see how we can 
agree with Claimant that when a “person in 
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whom the claim has been revived dies, the 
award should then be made to the heirs-at-law 
of that person.” The clear language of § 48(1)(e) 
states that if a claimant is not survived by a sur-
viving spouse or any other category of persons 
identified in the statute, “then the award for 
compensation benefits shall abate.” Looking at 
the plain statutory language governing the issue 
before us, the trial court was correct to abate this 
claim and we must sustain the Workers’ Com-
pensation Court’s decision. SUSTAINED. Opin-
ion from the Court of Civil Appeals, Division II, 
by Wiseman, P.J.; Thornbrugh, C.J., and Fischer, 
J., concur.

116,986 — Multiple Injury Trust Fund, Peti-
tioner, vs. James Gerald Graham and The 
Workers’ Compensation Court of Existing 
Claims, Respondents. Proceeding to review an 
Order of a Three-Judge Panel of The Workers’ 
Compensation Court, Hon. Michael W. Mc-
Givern, Trial Judge. The Multiple Injury Trust 
Fund (MITF) seeks review of a panel’s order 
that vacated the trial court’s denial of perma-
nent total disability (PTD) benefits to Claimant. 
The applicable statutory provisions are from 
the 2011 version of Oklahoma’s workers’ com-
pensation statutes, 85 O.S.2011 §§ 402(A), 404 
(A), 308(40), and 329(J) (now repealed). MITF 
admits jurisdiction and that Claimant is a “pre-
viously impaired person”; however, it argues 
the panel’s order is erroneous because Claim-
ant’s shoulders are not a “member” under Ok-
lahoma law and thus are not “combinable” 
with Claimant’s previous adjudicated injuries. 
The law on which MITF relies does not control 
here, because the cases in question were con-
cerned with the combinability of injures for pur-
poses of deciding a claimant’s threshold eligibil-
ity as physically impaired in order to establish 
jurisdiction against MITF. Here Claimant is 
undisputedly physically impaired but MITF dis-
putes whether he is PTD. We find the rationale 
of MITF v. Sugg, 2015 OK 78, 362 P.3d 222, appli-
cable, and thus find the en banc panel properly 
considered Claimant’s previous impairments to 
his shoulders and hand in determining whether 
he is PTD. The panel’s decision therefore is sus-
tained. SUSTAINED. Opinion from the Court of 
Civil Appeals, Division II, by Thornbrugh, C.J.; 
Wiseman, P.J., and Fischer, J., concur. 

Thursday, January 10, 2019

116,724 — RPC Macro Storage, LLC, Plain-
tiff/Appellant/Counter-Appellee, vs. 122nd 
Street Mini Storage, LLC; Mohammad Far-
zaneh; Jalal Farzaneh; and Yosef Hooshyar, 

Defendants/Appellees/Counter-Appellants, 
and First American Title Insurance Company, 
Defendants. Proceeding to review a judgment 
of the District Court of Oklahoma County, 
Hon. Patricia Parrish, Trial Judge. RPC Macro 
Storage, LLC (RPC), and 122nd Street Mini Stor-
age, LLC (122nd), appeal the judgment of the 
district court in a commercial property case 
which arose from a discrepancy between the 
number of climate controlled storage units stat-
ed in a purchase contract, and the number actu-
ally provided when construction was complete. 
On review, we reach the following conclusions: 
(1) The district court correctly dismissed RPC’s 
fraud claim for a lack of damages; (2) the dis-
trict court incorrectly found that 122nd had not 
breached a contractual obligation sufficient to 
trigger the contractual attorney fees provision 
of the Agreement; (3) the district court correct-
ly awarded a return of the earnest money to 
RPC; and (4) the district court correctly dis-
posed of RPC’s fraud claim based on a lack of 
any further damages, rather than the on the 
ground that there was no fraud. AFFIRMED IN 
PART, REVERSED IN PART AND REMAND-
ED. Opinion from the Court of Civil Appeals, 
Division II, by Thornbrugh, C.J.; Wiseman, P.J., 
and Fischer J., concur.

116,051 — Tinker Federal Credit Union, 
Plaintiff/Appellee, vs. Galan D. Cobb, Defen-
dant/Appellant. Proceeding to review a judg-
ment of the District Court of Oklahoma Coun-
ty, Hon. Roger H. Stuart, Trial Judge. Galan D. 
Cobb appeals a decision of the district court 
granting a nunc pro tunc order creating a jour-
nal entry of judgment (JE). In July 2006, Appel-
lee TFCU obtained a default judgment against 
Appellant Galan Cobb on a delinquent auto-
mobile loan. The judgment was in the form of 
a docket entry indicating that a JE was to be 
submitted for signature. Around October 2016, 
TFCU discovered that it had been making col-
lection efforts on the debt for many years with-
out the benefit of a signed and filed journal 
entry of judgment. In May 2017, the court pro-
vided a journal entry as a nunc pro tunc order 
more than ten years after the original minute. 
We find no evidence sufficient to support a 
finding that a journal entry was ever submit-
ted. This is not, therefore, a matter of a scriv-
ener’s error or administrative error that may be 
corrected by a nunc pro tunc order. We find that 
a nunc pro tunc order cannot be used, more 
than 10 years after the event, to create a journal 
entry that was never made, when the details of 
the JE were not specified in the court’s original 
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minute. REVERSED AND REMANDED. Opin-
ion from Court of Civil Appeals, Division II, by 
Thornbrugh, C.J.; Fischer, J., concurs, and Wise-
man, P.J., concurs in result.

(Division No. 4) 
Monday, December 31, 2018

116,522 (Consolidated with 116,777) — Hadle-
igh Summers, an individual; Tony Summers, 
Konna Summers, and Kent Brown, individuals 
and Next Friends to Hadleigh Summers, Plain-
tiffs/Appellants, v. Sayre Public Schools, a polit-
ical subdivision of the City of Sayre; Sayre Board 
of Education, a political subdivision of the City 
of Sayre; Tammy Stafford, individually and as 
former President of Sayre Board of Education; 
Vickie Hinkle, individually and as former Vice 
President and Member, and as current Presi-
dent of Sayre Board of Education; Calvin York, 
individually and as former Clerk and Member, 
and as current Vice President of Sayre Board of 
Education; Brian Chapman, individually and 
as former and current Member of Sayre Board 
of Education; Michael Spieker, individually 
and as Member of Sayre Board of Education; 
Todd Winn, individually and as Superinten-
dent of Sayre Public Schools; and Danny Crabb, 
individually and as Principal of Sayre High 
School, Defendants/Appellees. Appeal from 
the District Court of Beckham County, Hon. 
Doug Haught, Trial Judge. This case arises 
from allegations of grade manipulation and 
bullying. Plaintiffs appeal from the trial court’s 
order granting summary judgment in favor of 
Defendants as to a theory of ordinary negli-
gence, as well as from the trial court’s order 
granting Defendants’ motion to dismiss the 
remaining theories: violation of the due pro-
cess clause of the Oklahoma Constitution; 
breach of contract; negligent supervision; 
intentional infliction of emotional distress; and 
violations of the Oklahoma Open Records Act, 
51 O.S. 2011 & Supp. 2017 §§ 24A.1-24A.31, as 
well as of the Oklahoma Open Meeting Act, 25 
O.S. 2011 & Supp. 2017 §§ 301-314. We con-
clude Plaintiffs have failed to state a claim with 
regard to any of these allegations. Further-
more, we conclude the trial court properly 
granted summary judgment in favor of Defen-
dants as to the theory of ordinary negligence. 
Accordingly, we affirm. AFFIRMED. Opinion 
from Court of Civil Appeals, Division IV, by 
Barnes, P.J.; Goodman, J., concurs, and Rapp, J., 
concurs in part and dissents in part.

117,493 — Torrance Gene Jackson, Plaintiff/
Appellant, v. Board of County Commissioners 

of the County of Oklahoma; P.D. Taylor, Okla-
homa County Sheriff; John Doe, an agent of 
Oklahoma County, Defendants/Appellees. Ap-
peal from the District Court of Oklahoma 
County, Hon. Aletia Haynes Timmons, Trial 
Judge. Plaintiff (Jackson) appeals from the trial 
court’s order granting the motion to dismiss of 
Defendants. Jackson filed this action alleging 
“[t]he actions of, and force used by, the Sher-
iff’s deputy or jailer who assaulted [Jackson] 
were unnecessary and excessive, and in viola-
tion of [Jackson’s] rights under the Oklahoma 
Constitution, Article 2, § 30. Bosh v. Cherokee 
County Governmental Building Authority, 2013 
OK 9, 305 P.3d 994.” As explained by Jackson 
on appeal in his petition-in-error, Defendants 
sought dismissal on the basis that “the legisla-
ture’s 2014 amendments to the Governmental 
Tort Claims Act, 51 O.S. §§ 151-172,” necessi-
tate “compliance with the jurisdictional pre-
suit notice and denial requirements of the 
GTCA.” Jackson argues, however, that he has 
“stated a cognizable legal claim for an exces-
sive force violation and was not required to 
comply with the pre-suit GTCA provisions.” A 
recent decision of the Oklahoma Supreme 
Court is dispositive of this appeal. Pursuant to 
Barrios v. Haskell County Public Facilities Author-
ity, 2018 OK 90, _ P.3d _, and Oklahoma 
Supreme Court Rule 1.201, 12 O.S. 2011, ch. 15, 
app. 1, we summarily affirm the trial court’s 
order. SUMMARILY AFFIRMED. Opinion 
from Court of Civil Appeals, Division IV, by 
Barnes, P.J.; Rapp, J., and Goodman, J., concur.

117,083 — In the Matter of J.R., and E.R., Adju-
dicated Deprived Children. Victoria Krohn and 
Stephon Krohn, Petitioners/Appellants, vs. The 
State of Oklahoma, Respondent/Appellee. Ap-
peal from Order of the District Court of Garvin 
County, Hon. Trisha Misak, Trial Judge. Victo-
ria Krohn and Stephon Krohn (Foster Parents) 
appeal an order overruling their objection to 
the State of Oklahoma, ex rel. Department of 
Human Services’ (DHS) notice of removal of 
the minor children from out-of-home place-
ment. Based on our review of the record and 
applicable law, we affirm the order under 
review. AFFIRMED. Opinion from Court of 
Civil Appeals, Division IV, by Goodman, J.; 
Barnes, P.J., concurs, and Rapp, J., dissents.

116,006 — In re the Matter of: Kasey L. Wiles 
(now Bailes), Petitioner/Appellant, v. Leslie H. 
Wiles, Jr., Respondent/Appellee. Appeal from 
an Order of the District Court of Oklahoma 
County, Hon. Martha F. Oaks, Trial Judge, de-
nying Kasey L. Wiles’ (now Bailes) (Wife) peti-
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tion/motion to vacate or, alternatively, motion 
for new trial. Wife contends the trial court 
erred in determining the amount of child sup-
port arrearages. She further contends the court 
erred by modifying visitation. The trial pro-
ceedings were not reported stenographically. 
Thus, no transcript of the proceedings is avail-
able to review. Wife did not submit a narrative 
statement. In reviewing the trial court’s deci-
sion for abuse of discretion, we are limited to 
the record presented on appeal. Accordingly, 
the Court will not presume the trial court com-
mitted reversible error by acting against the 
clear weight of the evidence or abusing its dis-
cretion. Finding no basis in the record on ap-
peal to support Wife’s assertions of error, we 
affirm the trial court’s decision. AFFIRMED. 
Opinion from Court of Civil Appeals, Division 
IV, by Goodman, J.; Barnes, P.J., and Rapp, J., 
concur.

116,349 (Companion with Case No. 116,078) 
— In the Matter of the Guardianship of Harold 
S. Wood, A Partially Incapacitated Person. Vir-
ginia L. Wood, Plaintiff/Appellant, vs. Mark 
Lyons, Defendant/Appellee. Appeal from Or-
der of the District Court of Tulsa County, Hon. 
Kurt G. Glassco, Trial Judge. Plaintiff Virginia 
L. Wood appeals the trial court’s order award-
ing Defendant Mark Lyons a guardianship fee, 
his costs, and discharging him as the Limited 
Guardian of Harold S. Wood, a partially inca-
pacitated person, now deceased. Based on our 
review of the facts and applicable law, we 
affirm the award of fees and costs. AFFIRMED. 
Opinion from Court of Civil Appeals, Division 
IV, by Goodman, J.; Barnes, P.J., and Rapp, J.

116,836 — Catherine Patron, Plaintiff/Appel-
lant, v. The Estate of Jack Sauer, deceased; Ber-
dine Sauer, deceased; and/or the Estate of Jack 
and Berdine Sauer, deceased, Defendants/
Appellees. Appeal from the District Court of 
Custer County, Hon. Doug Haught, Trial Judge. 
Plaintiff appeals from an order of the trial court 
denying her motion for new trial after the court 
granted the motion to dismiss her petition filed 
by Defendants (collectively, the Estate). The 
trial court’s determination that Plaintiff had 
shown good cause for her delay in effecting 
service on the Estate’s personal representative 
was not vacated by the trial court and Patron 
made service upon the personal representative 
within the time set by the trial court for service. 
Consequently, the trial court abused its discre-
tion in subsequently dismissing Plaintiff’s peti-
tion after service was effected and in denying 
Plaintiff’s motion for new trial. Accordingly, 

we reverse and remand for further proceed-
ings. REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. Opinion from 
Court of Civil Appeals, Division IV, by 
BARNES, P.J.; RAPP, J., concurs, and GOOD-
MAN, J., dissents.

Monday, January 7, 2019

116,520 — In the Matter of the Guardianship 
of: K.L.L. and B.T.L. Jimmy D. Lewis and Jill E. 
Lewis, Respondents/Appellants, v. Orval Ray 
Burleson and Tracy L. Burleson, Petitioners/
Appellees. Appeal from the District Court of 
Delaware County, Hon. Harry M. Wyatt, Trial 
Judge. Appellants Jimmy D. Lewis and Jill E. 
Lewis (Parents) appeal from an order of the 
district court denying their motion to modify, 
correct or vacate an order of the court. Parents 
raise three propositions on appeal: (1) the trial 
court erred in finding Parents’ counsel had an 
ex parte communication with the court that 
resulted in the trial court vacating a minute 
order; (2) the trial court erred in sua sponte 
dismissing all pending matters including their 
applications for contempt and thus denying 
them their right to due process; and (3) the trial 
court erred in denying their 12 O.S. Supp. 2013 
§ 1031.1 motion. Based on our review of the 
record, we conclude the communication be-
tween the court and Parents’ attorney that led 
to the minute order was an ex parte communi-
cation within the meaning of 5 O.S. 2011, ch. 1, 
app. 4, Rule 2.9(A). We further conclude Par-
ents’ due process rights were not violated 
because the contempt herein sought is criminal 
and sought punishment in vindication of pub-
lic authority, the dignity of the court and the 
majesty of the state, and not, as is true for civil 
contempt, to coerce the performance of an act 
compensatory or remedial for the benefit of 
Parents. We therefore conclude the trial court 
did not abuse its discretion in denying Parents’ 
motion to modify, correct or vacate its order 2 
vacating the minute order. Accordingly, we af-
firm. AFFIRMED. Opinion from Court of Civil 
Appeals, Division IV, by Barnes, P.J.; Rapp, J., 
and Goodman, J., concur. January 4, 2019.

116,564 (Companion to Case No. 115,072) — In 
the Matter of the Marriage of: Svetlana Sanclem-
ent, Petitioner/Appellant, vs. Jose Sanclement, 
Respondent/Appellee. Appeal from Order of 
the District Court of Oklahoma County, Hon. 
Richard C. Ogden, Trial Judge. Svetlana San-
clement (Wife) seeks review of the trial court’s 
post-trial order denying her an attorney’s fee in 
her divorce action against Jose Sanclement (Hus-
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band). Incorporated within the parties’ Decree 
of Dissolution of Marriage were two docu-
ments, denominated the Plan and the Agree-
ment, which set out in detail what the parties 
refer to as the Time Sharing Schedule (TSS). 
Following various attempts by the parties to 
modify the terms of the TSS, Wife filed a mo-
tion for an attorney’s fee. She relied on the 
terms of the Agreement and on 43 O.S.2011, § 
110(E). The trial court denied Wife’s fee request. 
Wife’s argument on appeal essentially asks this 
Court to reweigh the evidence considered by 
the trial court and reach a conclusion favorable 
to her. We decline to do so. Our analysis of a 
trial court’s discretionary decision requires us 
to presume the trial court’s decision was cor-
rect. The trial court’s order denying Wife’s mo-
tion for an attorney’s fee, pursuant either to the 
agreement of the parties as set out in the 
Decree, or pursuant to 43 O.S.2011, § 110(E) is 
affirmed. AFFIRMED. Opinion from Court of 
Civil Appeals, Division IV, by Goodman, J.; 
Fischer, P.J., and Rapp, J., concur.

115,072 (Companion to Case No. 116,564) — 
In the Matter of the Marriage of: Svetlana San-
clement, Petitioner/Appellee, vs. Jose San-
clement, Respondent/ Appellant. Appeal from 
Order of the District Court of Oklahoma Coun-
ty, Hon. Richard C. Ogden, Trial Judge. Jose 
Sanclement (Husband) appeals the trial court’s 

order awarding an attorney’s fee to Svetlana 
Sanclement (Wife). Husband raises three issues 
on appeal. He contends the trial court erred in 
its interpretation and application of the attor-
ney fee provision of the Agreement to the Plan; 
that the award of a fee pursuant to the Agree-
ment is a violation of the American Rule and; 
the trial court’s interpretation of the attorney 
fee language violates public policy. The parties 
agreed a fee would be awarded under the lan-
guage contained in the Agreement, but chose 
to be silent regarding a fee under the language 
in the Plan. We hold, therefore, that the parties 
have clearly spoken on the subject of an attor-
ney’s fee on this issue by creating an exception 
to the American Rule and providing for a fee. We 
further conclude the trial court’s interpretation 
of the order does not violate public policy. The 
trial court’s decisions were correct, and its order 
is affirmed. AFFIRMED. Opinion from Court of 
Civil Appeals, Division IV, by Goodman, J.; 
Fischer, P.J., concurs, and Rapp, J., dissents.

ORDERS DENYING REHEARING 
(Division No. 1) 

Monday, January 7, 2019

115,708 — Joy Yolanda Skiles, Plaintiff/Ap-
pellee, vs. David Fritz, Defendant/Appellant. 
Appellant’s Petition for Rehearing and Brief, 
filed December 31, 2018, is DENIED.
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Park near NW 150th and May Avenue. The Renegar 
Building offers a beautiful reception area, conference 
room, full kitchen, fax, high-speed internet, security, 
janitorial services, free parking and assistance of our 
receptionist to greet clients and answer telephone. No 
deposit required, $955/month. To view, please contact 
Gregg Renegar at 405-488-4543 or 405-285-8118.

ATTORNEY: JENNINGS | TEAGUE, an AV rated 
downtown OKC litigation firm, whose primary areas 
of practice are insurance defense, products liability and 
transportation defense, has a position available for an 
attorney with 2+ years’ experience. The job duties will 
encompass all phases of litigation including, pleading 
and motion practice, research, analysis and discovery. 
Salary is commensurate with experience. Please send 
resume to bwillis@jenningsteague.com.

DOTTER LEGAL INVESTIGATIONS LLC. Witness 
location; witness statements; scene investigations; 
background checks; law enforcement & first respond-
er interviews; court record searches; surveillance. 
Contact Stephen at 405-227-0454. Email: stephena 
dotter@gmail.com.

PRIME MIDTOWN OFFICE SPACE. One or more of-
fices available in Midtown Law Center. Includes con-
ference rooms, parking, storage, receptionist, phone 
service with long distance and internet. Share space 
with six attorneys, some referrals. 405-229-1476 or 
405-204-0404. gary@okatty.com.

POSITIONS AVAILABLE

HANDWRITING IDENTIfICATION 
POLYGRAPH EXAMINATIONS

 Board Certified State & Federal Courts
 Diplomate - ABFE Former OSBI Agent
 Fellow - ACFEI FBI National Academy

Arthur Linville 405-736-1925

EXPERIENCED APPELLATE ADVOCACY
Over 150 appeals, over 40 published decisions 

Over 20 Petitions for Certiorari granted
405-382-1212 • jerry@colclazier.com

 Classified ads

WATKINS TAX RESOLUTION AND ACCOUNTING 
FIRM is hiring attorneys for its Oklahoma City and Tul-
sa offices. The firm is a growing, fast-paced setting with 
a focus on client service in federal and state tax help (e.g. 
offers in compromise, penalty abatement, innocent 
spouse relief). Previous tax experience is not required, 
but previous work in customer service is preferred. 
Competitive salary, health insurance and 401K avail-
able. Please send a one-page resume with one-page cov-
er letter to Info@TaxHelpOK.com.

ESTABLISHED, AV-RATED TULSA INSURANCE DE-
FENSE FIRM WHICH REGULARLY TAKES CASES 
TO TRIAL seeks motivated associate attorney to per-
form all aspects of litigation including motion practice, 
discovery and trial. Two to 5 years of experience pre-
ferred. Candidate will immediately begin taking depo-
sitions and serving as second chair at jury trials and can 
expect to handle cases as first chair after establishing 
ability to do so. Great opportunity to gain litigation expe-
rience in a firm that delivers consistent, positive results 
for clients. Submit CV and cover letter to Oklahoma Bar 
Association, “Box CC,” P.O. Box 53036, Oklahoma City, 
OK 73152.

DENTAL EXPERT 
WITNESS/CONSULTANT

Since 2005
(405) 823-6434

Jim E. Cox, D.D.S.
Practicing dentistry for 35 years

4400 Brookfield Dr. Norman, OK 73072
JimCoxDental.com
jcoxdds@pldi.net.
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To get your free listing on 
the OBA’s lawyer listing service!

Email the Membership Department 
at membership@okbar.org

POSITIONS AVAILABLE

THE OKLAHOMA BAR ASSOCIATION HEROES pro-
gram is looking for several volunteer attorneys. The 
need for FAMILY LAW ATTORNEYS is critical, but at-
torneys from all practice areas are needed. All ages, all 
counties. Gain invaluable experience, or mentor a 
young attorney, while helping someone in need. For 
more information or to sign up, contact Margaret Tra-
vis, 405-416-7086 or heroes@okbar.org.

REGULAR CLASSIFIED ADS: $1.50 per word with $35 mini-
mum per insertion. Additional $15 for blind box. Blind box 
word count must include “Box ___,” Oklahoma Bar Associa-
tion, PO Box 53036, Oklahoma City, OK 73152.” 

DISPLAY CLASSIFIED ADS: Bold headline, centered, border 
are $70 per inch of depth. 

DEADLINE: See www.okbar.org/barjournal/advertising 
or call 405-416-7084 for deadlines.

SEND AD (email preferred) stating number of times to be 
published to:

advertising@okbar.org, or
Mackenzie Scheer, Oklahoma Bar Association, 
PO Box 53036, Oklahoma City, OK 73152.

Publication and contents of any advertisement are not to be 
deemed an endorsement of the views expressed therein, nor 
shall the publication of any advertisement be considered an en-
dorsement of the procedure or service involved. All placement 
notices must be clearly nondiscriminatory.

DO NOT STAPLE BLIND BOX APPLICATIONS.

CLASSIfIED INfORMATION

FRANDEN, FARRIS, QUILLIN, GOODNIGHT & 
ROBERTS, a mid-size, Tulsa AV, primarily defense liti-
gation firm seeks lawyer with 5-10 years of experience 
with emphasis on litigation. If interested, please send 
confidential resume, references and writing sample to 
kanderson@tulsalawyer.com.
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\ ,\ ·. ,., . ' 2019 V, ,:e��:��:·· LEGAL TECHNOLOGY & . � .,
LAW PRACTICE MANAGEMENT

INSTITUTE
Featuring: Barron Henley and Paul Unger 

FEBRUARY 1. 2019 - OKLAHOMA BAR CENTER
For details and to register go to: https://okbar.inreachce.com 

Non-attorneys call Renee at 405.416.7029 

Register Now
Early Registration by January 28th
OBA Members – $199 
IT Professional Non-Attorney – 
$139
Paralegals / Support Staff – $119
After January 28th tuition 
increases $25 and walk-ins will be 
charged an additional $50
MCLE Credit: 
6 including 5 breakouts with the  
possibility of 3 ethics

. . . "the best CLE seminar I have 
ever attended!  Great materials, great 
speakers, and the information was 
just amazing.   I WANT MORE!"


