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Opinions of Supreme Court

Manner and Form of Opinions in the Appellate Courts;

See Rule 1.200, Rules — Okla. Sup. Ct. R., 12 O.S. Supp. 1996 (1997 T. 12 Special Supplement)

2018 OK 79

In Re: Rules of the Supreme Court for
Mandatory Continuing Legal Education
[Rule 1, Rule 6(e) and Rule 7
Regulation 4.1.9]

SCBD 3319. October 8, 2018
ORDER

This matter comes on before this Court upon
an Application to Amend Rule 1, Rule 6(e) and
Rule 7 Regulation 4.1.9 of the Rules of the
Supreme Court for Mandatory Continuing
Legal Education, 5 O.S. ch. 1, app. 1-B, as pro-
posed and set out in Exhibit “A” attached
hereto. This Court finds that it has jurisdiction
over this matter and the Rules are hereby
amended as set out in Exhibits A, B & C
attached hereto effective January 1, 2019.

DONE BY ORDER OF THE SUPREME
COURT IN CONFERENCE this 8th day of
OCTOBER, 2018.

/s/ Douglas L. Combs
CHIEF JUSTICE

ALL JUSTICES CONCUR.
EXHIBIT A

Rules for Mandatory Continuing Legal
Education

Chapter 1, App. 1-B

RULE 1. Mandatory Continuing Legal
Education Commission

(a) There is hereby established a Mandato-
ry Continuing Legal Education Com-
mission (MCLEC) consisting of eleven
(11) members who are resident mem-
bers of the Bar of this State of which one
voting member may be a non-resident
of the State of Oklahoma. The Executive
Director of the Oklahoma Bar Associa-
tion and the Director of Continuing
Legal Education of the Oklahoma Bar
Association shall be ex-officio members
without vote. The remaining nine (9)
members shall be appointed by the
President of the Oklahoma Bar Associa-
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tion with the consent of the Board of
Governors of the Oklahoma Bar Asso-
ciation

(b) The MCLEC shall have the following
duties:

(1) To exercise general supervisory
authority over the administration of
these rules.

(2) To adopt regulations consistent with
these rules with approval of the
Board of Governors.

(3) Report annually on the activities and
operations of the Mandatory Con-
tinuing Legal Education Commission
to the Board of Governors of the
Oklahoma Bar Association and the
Oklahoma Supreme Court.

(c) Five (5) Commissioners shall constitute
a quorum of the MCLEC.

(d) A member of the MCLEC who misses
three (3) consecutive regular meetings
of the MCLEC, for whatever reason,
shall automatically vacate the office.

EXHIBIT B

Rules for Mandatory Continuing Legal
Education

Chapter 1, App. 1-B
Rule 6. Noncompliance and Sanctions.

(a) As soon as practicable after February
15th of each year, the Commission on
Mandatory Continuing Legal Educa-
tion shall furnish to the Executive Direc-
tor of the Oklahoma Bar Association (1)
a list of those attorneys who have not
reported for the calendar year ending
the preceding December 31st as required
by Rule 5, Rules for Mandatory Con-
tinuing Legal Education, and (2) a list of
attorneys who have reported on or be-
fore February 15th indicating that they
have not complied with the require-
ments of Rule 3, Rules of Mandatory
Continuing Legal Education.
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(b) For a member who fails to comply with

the Rule 3 continuing legal education
requirement by December 31st of each
year, there shall be added an expense
charge of $100.00. For a member who
fails to comply with the Rule 5 annual
report requirement by February 15th of
each year, there shall be added an
expense charge of $100.00. The Com-
mission is authorized to, and may
waive the expense charge for a late fil-
ing of the Rule 5 annual report upon a
finding by the Commission that the late
filing was attributable to extreme hard-
ship. Attorneys seeking a waiver shall
do so by written application submitted
to the Commission. The Commission is
authorized to adopt, from time to time,
policies and procedures as may be
deemed appropriate for continuity in
the exercise of the foregoing discretion-
ary authority.

(c) The Executive Director of the Oklahoma

Bar Association shall then serve by cer-
tified mail each attorney who has not
complied with the Rules for Mandatory
Continuing Legal Education, with an
order to show cause, within sixty (60)
days, why the attorney’s license should
not be suspended at the expiration of
the sixty (60) days. Cause may be shown
by furnishing the Board of Governors of
the Oklahoma Bar Association with an
affidavit by the attorney and a certifi-
cate from the MCLEC (a) indicating that
the attorney has complied with the
requirement prior to the expiration of
the sixty (60) days or (b) setting forth a
valid reason for failure to comply with
the requirement because of illness or
other good cause.

(d) At the expiration of sixty (60) days from

the date of the order to show cause, if
good cause is not shown, the Board of
Governors shall file application with
the Supreme Court recommending sus-
pension of the delinquent’'s member-
ship. Upon order of the Court, the at-
torney shall be so suspended and shall
not thereafter practice law in this state
until reinstated as provided herein. At
any time within one (1) year after the
order of suspension, an attorney may
file with the Executive Director an affi-
davit by the attorney and a certificate

The Oklahoma Bar Journal

from the MCLEC indicating compli-
ance with the Rules for Mandatory
Continuing Legal Education, and pay-
ment of a reinstatement fee of $500.00
and if satisfactory to the Executive
Director, the member will be restored to
membership and the Executive Director
will notify the Clerk and the Chief Jus-
tice of the Supreme Court and cause
notice of reinstatement to be published
in the Oklahoma Bar Journal.

(e) A suspended member who does not file

an application for reinstatement within
one (1) year from the date the member
is suspended by the Supreme Court for
noncompliance with the Rules for Man-
datory Continuing Legal Education,
shall cease automatically to be a mem-
ber of the Association, and the Board of
Governors shall file an application with
the Supreme Court recommending the
member be stricken from the member-
ship rolls. Subsequent to the Order of
the Court, if the attorney desires to
become a member of the Association
within two years, the attorney shall be
required to file with the Professional Re-
sponsibility Commission an affidavit by
the attorney and a certificate from the
MCLEC indicating compliance with the
Rules for Mandatory Continuing Legal
Education for the year suspended for
noncompliance with MCLE, including
payment of all fees and charges, and the
attorney must comply with Rule 11 of the
Rules Governing Disciplinary Proceed-
ings of the Oklahoma Bar Association,
unless otherwise ordered by the Su-
preme Court of Oklahoma. If the attor-
ney desires to become a member of the
Association after two years and a day,
the attorney shall be required to file
with the Professional Responsibility
Commission an affidavit by the attor-
ney and a certificate from the MCLEC
indicating completion of 24 CLE credits,
including 2 legal ethics credits, includ-

ing payment of all fees and charges, and
the attorney must comply with Rule 11
of the Rules Governing Disciplinary
Proceedings of the Oklahoma Bar Asso-
ciation, unless otherwise ordered by the
Supreme Court of Oklahoma.
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EXHIBIT C

Rules for Mandatory Continuing Legal
Education

Chapter 1, App. 1-B
Rule 7. Regulations.
Regulation 4.

4.1.1. The following standards will govern the
approval of continuing legal education
programs by the Commission.

4.1.2. The program must have significant intel-
lectual or practical content and its pri-
mary objective must be to increase the
participant’s professional competence as
an attorney.

4.1.3. The program must deal primarily with
matters related to the practice of law, pro-
fessional responsibility or ethical obliga-
tions of attorneys. Programs that cross
academic lines may be considered for
approval.

4.1.4. The program must be offered by a spon-
sor having substantial, recent, experience
in offering continuing legal education or
demonstrated ability to organize and
present effectively continuing legal edu-
cation. Demonstrated ability arises partly
from the extent to which individuals
with legal training or educational experi-
ence are involved in the planning, instruc-
tion and supervision of the program.

4.1.5. The program itself must be conducted by
an individual or group qualified by prac-
tical or academic experience. The pro-
gram, including the named advertised
participants, must be conducted substan-
tially as planned, subject to emergency
withdrawals and alterations.

4.1.6. Thorough, high quality, readable, and
carefully prepared written materials must
be made available to all participants at or
before the time the course is presented,
unless the absence of such materials is rec-
ognized as reasonable and approved by
the MCLE Administrator. A mere outline
without citations or explanatory nota-
tions will not be sufficient.

4.1.7. The program must be conducted in a
comfortable physical setting, conducive
to learning and equipped with suitable
writing surfaces.

Vol. 89 — No. 28 — 10/27/2018

4.1.8. Approval may be given for programs
where audiovisual recorded or repro-
duced material is used. Video programs
shall qualify for CLE credit in the same
manner as a live CLE program provided:

(a) the original CLE program was
approved for CLE credit as provided
in these regulations or the video pro-
gram has been approved by the Com-
mission under these rules, and

(b) each person attending the video pro-
gram is provided written material as
required in regulation 4.1.6 and

(c) each program is conducted in a loca-
tion as required in regulation 4.1.7 and

(d) there are a minimum of five (5) per-
sons enrolled and in attendance at the
presentation of the video program
unless viewed at the Oklahoma Bar
Center or sponsored by a county bar
association in Oklahoma.

4.1.9. Approval for credit may also be granted
for the following types of electronic-
based CLE programs:

a. Live interactive webcast seminars, web-
cast replay seminars live teleconferenc-
es, and teleconference replays, on-line,
on-demand programs and download-
able podcasts. If approved, an attorney
may earn credit for seminars provided
by these various delivery methods
without an annual limit.

Such programs must also meet the criteria estab-
lished in the Rules of the Oklahoma Supreme
Court for Mandatory Continuing Legal Educa-
tion, Rule7, Regulation 4, subject to standard
course approval procedures and appropriate
verification from the course sponsor.

1. The target audience must be attorneys.

2. The course shall provide high quality
written instructional materials. These
materials may be available to be down-
loaded or otherwise furnished so that
the attorney will have the ability to
refer to such materials during and sub-
sequent to the seminars.
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3. The provider must have procedures in
place to independently verify an attor-
ney’s completion of a program. Verifi-
cation procedures may vary by format
and by provider. An attorney affidavit
attesting to the completion of a pro-
gram is not by itself sufficient.

4. If an online, on demand seminar is
approved, it is approved only for
twelve (12) months after the approval is
granted. The sponsor may submit an
application to have the course consid-
ered for approval in subsequent years.

2018 OK 81

Multiple Injury Trust Fund, Respondent on
Certiorari, v. Neil Tweedy, Petitioner on
Certiorari.

No. 116,224. October 23, 2018

CERTIORARI TO THE COURT OF CIVIL
APPEALS, DIVISION IV, ON APPEAL
FROM THE WORKERS’ COMPENSATION
COURT OF EXISTING CLAIMS,
STATE OF OKLAHOMA

90 The Court of Civil Appeals vacated an
award of permanent total disability that the
Workers” Compensation Court of Existing
Claims entered in favor of Claimant Neil Tweedy.
Claimant filed a petition for certiorari, asking
this Court to review the opinion of the Court of
Civil Appeals. This Court has previously grant-
ed Claimant’s petition. Upon review, we vacate
the opinion of the Court of Civil Appeals and
reinstate the award of permanent total disability.

OPINION OF THE COURT OF CIVIL
APPEALS VACATED; AWARD SUSTAINED

Leah P. Keele, LATHAM, WAGNER, STEELE
AND LEHMAN, Tulsa, Oklahoma for Respon-
dent on Certiorari,

Michael R. Green, Tulsa, Oklahoma and Bob
Burke, Oklahoma City, Oklahoma, for Peti-
tioner on Certiorari

REIF, J.

1 This case concerns a claim by Neil Tweedy
against the Multiple Injury Trust Fund for an
award of permanent total disability. The par-
ties agree that this claim is governed by 85
0O.5.5upp.2005, §§ 171 and 172. They disagree
over whether Mr. Tweedy can use a Crumby
finding to establish the Fund’s liability under
these statutes for permanent total disability.

1442 The Oklahoma Bar Journal

The Workers” Compensation Court of Existing
Claims considered the Crumby finding and
entered an award in favor of Mr. Tweedy. On
appeal, the Court of Civil Appeals read this
Court’s opinion in Ball v. Multiple Injury Trust
Fund, 2015 OK 64, 360 P.3d 499, as precluding
use of a Crumby finding for any purpose in
determining the Fund’s liability. This reading
was error.

92 What this Court said in the Ball case is that
a Crumby finding is not an adjudication of pre-
existing disability for the purpose of determin-
ing threshold eligibility to proceed against the
Fund as a physically impaired person. This
Court later clarified that if a claimant can oth-
erwise meet one of the threshold requirements
of a physically impaired person, then “a Crum-
by finding of preexisting disability may be
combined with other impairments in deter-
mining whether an employee is permanently
totally disabled and entitled to an award
against the Fund.” Multiple Injury Trust Fund v.
Sugg, 2015 OK 78, 11, 362 P.3d 222, 226.

93 In the case at hand, Mr. Tweedy estab-
lished his threshold eligibility by virtue of an
obvious and apparent partial loss of use of a
member (right hand) that preexisted his last
job-related injury. An obvious and apparent
impairment of this nature is one of the thresh-
old requirements set forth in § 171.

14 In view of Mr. Tweedy’s eligibility as a
physically impaired person, the Workers” Com-
pensation Court of Existing Claims properly
combined the impairment set forth in the
Crumby finding with the preexisting obvious
and apparent impairment as well as the impair-
ment from the last job-related injury. The Court
of Civil Appeals erred in disturbing this award
and, therefore, the Court of Civil Appeals’
opinion is vacated. The award is reinstated and
sustained.

OPINION OF THE COURT OF CIVIL
APPEALS VACATED; AWARD SUSTAINED.

ALL JUSTICES CONCUR.
2018 OK 82

IN RE: MATTER OF THE REINSTATE-
MENT OF WILLIAM P. TUNELL, JR. TO
THE ROLL OF ATTORNEYS OF THE
STATE OF OKLAHOMA.

SCBD No. 6611. October 22, 2018
ORDER DENYING REINSTATEMENT

Vol. 89 — No. 28 — 10/27/2018



91 William P. Tunell, Jr. (Tunell or Petitioner)
filed a petition on December 20, 2017, for rein-
statement of his membership in the Oklahoma
Bar Association (OBA). As required by Rule
11.3 of the Rules Governing Disciplinary Pro-
ceedings (RGDP), 5 O.5.2011 ch. 1, app. 1-A,
the Professional Responsibility Tribunal (PRT)
held a hearing on Tunell’s application on April
17, 2018. The OBA opposed Tunell’s applica-
tion for reinstatement, but the PRT recom-
mended that Tunell be reinstated.

92 Upon de novo review of the record, we find:

1. That Tunell has complied with the proce-
dural requirements necessary for rein-
statement, as set forth in Rule 11.1 of the
RGDP, 5 0.5.2011 ch. 1, app. 1-A;

2. That Tunell has established by clear and
convincing evidence that he has not
engaged in the unauthorized practice of
law in Oklahoma following his volun-
tary resignation, in compliance with
Rule 11.5(b) of the RGDP, 5 0.5.2011 ch.
1, app. 1-A;

3. That Tunell has established by clear and
convincing evidence that he possesses
the competency and learning in the law
required for reinstatement without re-
examination, in compliance with Rule
11.5(c) of the RGDP, 5 O.5.2011 ch. 1, app.
1-A; but

4. That Tunell has not established by clear
and convincing evidence that he pos-
sesses the good moral character and fit-
ness necessary for reinstatement to the
Oklahoma Bar Association.

I3 At the reinstatement hearing, the OBA
opposed reinstatement because it believes the
“Petitioner’s issues with anxiety, depression
and alcoholism” are not being “appropriately
treated.”! Even now, the OBA hesitates to rec-
ommend reinstatement, submitting instead a
request “that this Court closely scrutinize the
record to ensure that Petitioner has appropri-
ately handled his mental health and alcohol
issues so that it [sic] does not interfere with his
ability to practice law.”?

94 This Court has the non-delegable, consti-
tutional responsibility to regulate both the
practice and the ethics, licensure, and disci-
pline of Oklahoma practitioners of the law.
Our review of the record is made de novo,
meaning we conduct a non-deferential, full-
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scale examination of all relevant facts.* The
PRT’s recommendations concerning these mat-
ters, while entitled to great weight, are merely
advisory in character; and the ultimate deci-
sion — regarding facts, the evidence, and even
the credibility of witnesses — rests with this
Court.?

15 Reinstatement proceedings are governed
by Rule 11 of the RGDP, 5 O.5.2011 ch. 1, app.
1-A. Rule 11.5 requires the PRT to make certain
findings concerning an applicant’s (1) good
moral character, (2) competency in the law, and
(3) participation in any unauthorized practice
of law during the period of resignation. In addi-
tion to the reinstatement standards found in
Rule 11.4, the Court also considers an applicant’s
(1) present moral fitness; (2) demonstrated con-
sciousness of past wrongful conduct and the
disrepute which it has brought upon the legal
profession; (3) extent of rehabilitation; (4) past
misconduct and its seriousness; (5) conduct sub-
sequent to resignation; and (6) character, matu-
rity, and experience at the time of resignation, as
well as (7) the time which has elapsed since the
applicant’s resignation.®

96 Our review of the record and testimony
reveals that Tunell was first diagnosed with
depression and anxiety in 1987 and that he has
struggled with alcoholism since 2011. Tunell
testified that he began attending Alcoholics
Anonymous (AA) in July of 2012, which he has
allegedly attended ever since. He also claims to
have attended three counseling sessions with
Lawyers Helping Lawyers. Tunell further testi-
fied that, following a relapse in October of
2012, he attended 30 days of outpatient coun-
seling for his alcoholism and mental health
issues at the behest of his wife and his employ-
er, the Holden Law Firm. Tunell testified that
he had another relapse in late 2013 that result-
ed in the loss of his job with the Holden Law
Firm. According to Tunell, he then had a good
period of sobriety and signed on with the
Abowitz Law Firm in early 2014. In late 2014
and early 2015, Tunell had a major relapse,
which led to his dismissal from the Abowitz
Law Firm. Shortly thereafter, Tunell and his
wife separated. Tunell testified that this scared
him into “a good period of sobriety,” and he
hung his own shingle. Tunell also testified,
however, that he received 30 days of in-patient
treatment at a facility near Dallas, Texas, dur-
ing the summer of 2015. Eventually, his busi-
ness dwindled — something he attributes par-
tially to alcohol use and partially to depression
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and anxiety. In the summer of 2016, Tunell
sought treatment for his mental health issues at
a facility in Oklahoma City; they initially
admitted him and placed him on a suicide
watch, but then quickly released him after he
started medication and agreed to follow-up
care. Tunell stopped his medication shortly
thereafter due to his belief that the medication
did not help him, but he attended counseling
sessions through A Chance for Change from
August of 2016 until February of 2017, when
finances prevented him from participating fur-
ther. While these counseling sessions were
ongoing, Tunell had another relapse in October
of 2016 that resulted in a DUI conviction. At
some point after the DUI but before the imposi-
tion of his deferred sentence and probation
terms in January of 2017, Tunell had another
relapse.

97 In May of 2017, Tunell resigned from the
OBA, claiming that his resignation was due to
financial hardships. Upon review of the record,
itappears Tunell may have voluntarily resigned
in order to avoid proceedings under Rule 7 of
the RGDP following his DUI conviction. Tunell
was on probation through June of 2017. In
December of 2017, Tunell sought reinstatement
to the OBA.

8 Tunell purports that he has been sober
since late 2016 or early 2017, although he can-
not provide a specific sobriety date. Tunell
testified that he currently attends at least one
AA meeting per week, but tries to attend two,
particularly if it is a bad week for him.” He also
testified that he treats both his alcoholism and
depression issues using prayer, meditation,
and community involvement. Tunell’s alcohol-
ism is likely propagated by the depression and
anxiety from which he suffers, yet he has not
taken any medication for depression or anxiety
since mid-2016 or had any professional coun-
seling since early 2017. When the PRT asked
him what assurances he could give that he
won’t relapse again, Tunell responded, “If I'm
being honest, I cannot give you any complete
assurance that I won’t relapse. . . . So I can’t
give you any assurances, but I very much
believe moving forward that if I get that back
in my life [i.e., being a lawyer], it gives me a
three-legged stool, rather than a two-legged
stool, to rely on and move forward.”

99 As evidence of his current moral charac-
ter, Tunell testified himself and presented cor-
respondence obtained from his priest, his
estranged wife, a friend, and four attorneys
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who formerly worked with him. All of the
attorneys’ correspondence discussed Tunell’s
legal abilities when they last worked with him,
but they have had no contact with him for
years. Thus, they provide no evidence of reha-
bilitation.” Tunell’s wife, priest, and friend all
mention that Tunell is very involved in church
and is a good father; but those letters also
reflect that the same has been true for years —
even before the DUI and resignation. Conse-
quently, his continued conduct as a good father
and churchgoer is a poor indicator of any reha-
bilitation."” Regarding family responsibilities,
Tunell’s wife reports that he has not provided
any child support during their 3-year separation
and that, after agreeing to pay her auto insur-
ance premiums, he failed to do so and failed to
give her notice that she was uninsured.

910 Upon review of the relevant factors, this
Court finds that Tunell has not presented clear
and convincing evidence of appropriate treat-
ment, rehabilitation, or good moral character at
present. Furthermore, the problems he has
with alcoholism, depression, and anxiety are
serious — even if they have never resulted in
a client complaint or disciplinary investigation.
The lack of such complaints and investigations
is a testament to the diligence of Tunell’s em-
ployers and coworkers. Finally, the amount of
time which has lapsed since Tunell’s voluntary
resignation is minimal, and Tunell lacks a long
enough track-record of proven moral character.

q11 This is not to say Tunell shouldn’t be
readmitted to the bar at some point in the
future. But on the record before us today, Tun-
ell has not presented clear and convincing evi-
dence of treatment, rehabilitation, or good
moral character.

912 The petition of William P. Tunell, Jr. for
reinstatement to the Oklahoma Bar Association
is therefore DENIED. Pursuant to Rule 11.1(e)
of the RGDP, 5 0.5.2011 ch.1, app. 1-A, the Peti-
tioner may seek reinstatement again within
one year of this denial.

913 DONE BY ORDER OF THE SUPREME
COURT IN CONFERENCE THIS 22ND DAY
OF OCTOBER, 2018.

/s/ Douglas L. Combs
CHIEF JUSTICE

Combs, C.J., and Winchester, Reif, Wyrick, and
Darby, JJ., concur.

Gurich, V.CJ.,, and Kauger (by separate writ-
ing), J., concur in result.
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Edmondson and Colbert, J]., dissent.

KAUGER, J., with whom Gurich, V.C]., joins,
concurring in result:

91 I concur that at this time the respondent
has not shown that he is ready for reinstate-
ment. This is not the first time a lawyer with a
dependency problem has been before the Court
for reinstatement, been denied reinstatement,
and later was successfully reinstated. In State
of Oklahoma ex rel. Oklahoma Bar Association
v. Albert, 2007 OK 31, 163 P.3d 527, the attorney
agreed to an interim suspension because he
was incapable of practicing law. After he was
released from a rehabilitation program, he
sought reinstatement.

2 We denied the attorney’s first attempt at
reinstatement because the attorney failed to
meet the burden of proof necessary for rein-
statement.

93 In that case, the attorney had sought in-
patient treatment, agreed and submitted to ran-
dom drug tests, completed a six week relapse
prevention program, attended Alcoholics Anon-
ymous, and participated in Lawyers Helping
Lawyers. At his initial reinstatement hearing he
presented testimony from a trial judge, a defense
lawyer, his drug counselor and a friend he met
in treatment, all of whom agreed that he should
be reinstated, but also agreed that he needed
safeguards in place such as counseling, moni-
toring, random urinalysis, and attendance of
counseling and Lawyers Helping Lawyers.

{4 We applauded his efforts to seek treat-
ment, get sober, remain clean, and overcome
his problems of drug and alcohol abuse, but
given the severity of his afflictions, the severity
of his misconduct, the surrounding circum-
stances, and the short time frame in which he
sought reinstatement, we denied reinstate-
ment.

{5 Nine months later, he again requested
reinstatement. At the second reinstatement
hearing, the attorney demonstrated every fac-
tor which we consider for reinstatement due to
a personal incapacity: present moral fitness;
consciousness of the wrongfulness and disre-
pute brought on the profession; extent of reha-
bilitation; seriousness of the original miscon-
duct; conduct subsequent to discipline; time
elapsed since the original discipline; petition-
er’s character, maturity, and experience; and
present competence in legal skills. This time he
was reinstated.

{6 Here, the attorney provided little evi-
dence of rehabilitation or of continuing treat-
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ment for alcoholism, depression and anxiety.
He stopped taking his medicine in 2017 because
he thought it was ineffective. This attorney
must continue on his track of recovery and
demonstrate his commitment to sobriety by
making a showing that, over a significant
amount of time, he has maintained sobriety
and refrained from abusing drugs or alcohol.
Once he accomplishes this, he should be rein-
stated.

1. Answer Br. of Resp’t OBA at 4, In re Reinstatement of Tunell, No.
SCBD-6611 (OKkla. filed June 8, 2018).

2.1d. at 6-7.

3. In re Reinstatement of Gill, 2016 OK 61, I 5, 376 P.3d 200, 202 (cit-
ing In re Reinstatement of Kerr, 2015 OK 9, ] 6, 345 P.3d 1118, 1121).

4. Id. (citing State ex rel. Okla. Bar Ass'n v. Hulett, 2008 OK 38, | 4,
183 P.3d 1014, 1016); In re Kerr, 2015 OK 9, 6, 345 P.3d at 1121 (citing
In re Reinstatement of Otis, 2007 OK 82, 7, 175 P.3d 357, 361; Hulett,
2008 OK 28, ] 4, 183 P.3d at 1016; In re Reinstatement of Jones, 2006 OK
33, 1 7, 142 P.3d 380, 381).

5. In re Gill, 2016 OK 61, { 5, 376 P.3d at 202 (citing In re Reinstate-
ment of Pate, 2008 OK 24, 3, 184 P.3d 528, 530; In re Reinstatement of
Floyd, 1989 OK 83, q 3, 775 P.2d 815, 816); In re Kerr, 2015 OK 9, ] 6, 345
P.3d at 1121 (citing Rule 6.15(a) of the RGDP, 5 0.5.2011 ch. 1, app. 1-A;
State ex rel. Okla. Bar Ass’n v. Besly, 2006 OK 18, { 2, 136 P.3d 590, 594;
In re Reinstatement of Rhoads, 2005 OK 53, I 2, 116 P.3d 187, 188; In re
Reinstatement of Holden, 2003 OK 28, q 5, 66 P.3d 416, 418; In re Reinstate-
ment of Kamins, 1988 OK 32, q 18, 752 P.2d 1125, 1129; State ex rel. Okla.
Bar Ass'n v. Raskin, 1982 OK 39, ] 11, 642 P.2d 262, 265-66).

6. See In re Reinstatement of Christopher, 2014 OK 73, q 4, 330 P.3d
1221, 1223 (citing In re Reinstatement of Swant, 2003 OK 9, { 5, 65 P.3d
275, 276; In re Reinstatement of Pearson, 2000 OK 61, q 3, 9 P.3d 692, 694;
In re Reinstatement of Phillips, 1996 OK 62, q 4, 919 P.2d 419, 420); In re
Kamins, 1988 OK 32, 1] 20-21, 752 P.2d at 1130 (quoting State v. Russo,
630 P2d 711, 714 (Kan. 1981)).

7. Tunell’s testimony about AA involvement is not substantiated by
other evidence, despite the OBA’s prodding for such corroboration. He
didn’t submit any documentation showing his attendance at AA. See
Tr. of Reinstatement Hr’g at 68:13-:19, 70:16-71:4, In re Reinstatement of
Tunell, No. SCBD-6611 (PRT Apr. 17, 2018). He also didn’t proffer any
witness who could verify his attendance at AA. See id. at 68:19-70:15,
108:6-109:3.

8.1d. at 96:1-97:12, In re Reinstatement of Tunell, No. SCBD-6611 (PRT
Apr. 17, 2018); see also id. at 18:15-:18 (“I cannot say I will not relapse
again. I don’t think any alcoholic can say that. But I will say that my
handle on the situation is getting better.”).

9. See In re Reinstatement of Golden, 2013 OK 96, | 11, 315 P.3d 377,
381-82; In re Reinstatement of Hanlon, 1993 OK 159, q 10, 865 P.2d 1228,
1231 (“[TThe majority of the witnesses had had very little contact with
Mr. Hanlon since his disbarment and testified primarily as to his former
legal abilities, not as to his rehabilitation or his personal conduct.”).

10. See In re Reinstatement of Hird, 2001 OK 28, { 18, 21 P.3d 1043,
1046 (“As evidence of his current moral character, Hird presented
several witnesses that testified to Hird’s involvement in his commu-
nity and church and his trustworthiness. These are the same character-
istics that Hird possessed before his conviction. Hird has failed to
show that under pressures and circumstances similar to those which
led to his past misconduct, he would now act differently. Hird has
presented insufficient evidence to show a change in moral character
since his resignation.”).

2018 OK 83

IN RE: THE MARRIAGE OF: CAROL A.
LAY, Petitioner/Appellee, v. WARREN H.
ELLIS, JR., Respondent/Appellant.

No. 115,992. October 23, 2018

APPEAL FROM THE DISTRICT COURT OF
CLEVELAND COUNTY

Honorable Stephen W. Bonner, Trial Judge
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90 The District Court of Cleveland County,
Oklahoma, found the respondent/appellant,
Warren H. Ellis, Jr., (Ellis) guilty of contempt
related to his failure to follow the terms of a
divorce decree and separation agreement. Ellis
appealed in Case No. 113,068 when the trial
court issued a certified interlocutory order for
immediate appeal to this Court. The Court
denied the respondent’s petition for review.
Subsequently, Ellis submitted a purge plan to
the trial court to purge his contempt. Upon
completion of the purge plan, the trial court
issued a summary order purging the contempt.
Ellis again appealed the finding of contempt,
arguing that because the Court did not grant
his previous petition to review the interlocu-
tory order, he was unconstitutionally denied
access to Court. He also argues that the trial
court: 1) improperly applied res judicata to a
previous bankruptcy court proceeding; 2)
improperly interpreted the separation agree-
ment; and 3) erred in finding him guilty of
contempt. We hold that the respondent was not
unconstitutionally denied access to Court.
Additionally, the trial court did not err in its
application of res judicata, in its interpretation
of the separation agreement, or in finding the
respondent in contempt. Consequently, we
affirm the trial court.

APPEAL PREVIOUSLY RETAINED;
TRIAL COURT AFFIRMED.

Jan Meadows, Norman, Oklahoma, for Peti-
tioner/ Appellee.

Barry K. Roberts, Evan Taylor, Norman, Okla-
homa, for Respondent/Appellant.

KAUGER, J.:

1 This retained cause presents multiple
issues, one of which is when it is appropriate to
appeal an indirect contempt finding. Under the
facts of this cause, the respondent argues that
the Court has created the set of circumstances
which put him in the position of first having to
completely purge the contempt (in this case a
three year process) before appealing, thus vio-
lating his constitutional right of access to the
courts. The remaining issues are whether the
trial court: 1) improperly applied res judicata
to a previous bankruptcy court proceeding; 2)
improperly interpreted a separation agree-
ment; and 3) erred in finding the respondent
guilty of contempt. We hold that the respon-
dent was not denied access to the courts, nor
did the trial court err in applying res judicata,
in its interpretation of the separation agree-
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ment or in finding the respondent guilty of
contempt.

FACTS AND PROCEDURAL HISTORY

g2 The respondent/appellant, Warren H.
Ellis, Jr. (Ellis/husband) and the petitioner/
appellee, Carol Lay (wife) were married on
January 7, 1978, in Washington, D.C. and had
two children born October 8, 1983, and March
8, 1987. On November 25, 1992, the husband
and wife entered into a deed of trust note in
Madison, Virginia with the wife’s aunt and
uncle, Carlyn and Francis Lay (the Lays). The
note amount was for $77,400.00 with an inter-
est rate of 8% per year. The monthly install-
ments were set at $567.93 and began on Decem-
ber 25, 1992. If paid out at the monthly amount,
the final payment would be due November 25,
2022. The purpose of the note was to purchase
a parcel of land.

I3 On June 27, 2000, the husband and wife
entered into a separation agreement, citing ir-
reconcilable differences. The separation agree-
ment required the husband to pay the wife
$500.00 per month spousal support beginning
October 1, 2000, and terminating on October 1,
2005. The couple shared joint legal and physi-
cal custody of the children with no child sup-
port paid by either party. Each parent agreed to
take one child each as a deduction on tax
returns. The agreement also divided personal
property, and set forth requirements for main-
taining the children’s health insurance.

{4 The agreement also contained a clause
devoted to joint indebtedness and provided
that each party’s obligation to the other pursu-
ant to this clause would not be considered to be
dischargeable in bankruptcy.

The pertinent provision of the indebtedness
clause provides that:

.. .a. Husband shall be responsible for the
following debts in every respect and shall
hold Wife harmless thereon: Personal loan
to [sic] Francis and Carlyn Lay in the
approximate amount of $20,000.00. On the
date that this debt is executed, Husband
agrees to pay Wife the sum of Eight Thou-
sand three hundred seventy and 00/100
($8,370.00). This sum is intended to reim-
burse Wife for her previous payment of
joint debts. . .

95 On April 28, 2005, the County of Maricopa
Court of Arizona granted the wife a default
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divorce. Apparently, on September 26, 2006,
the wife filed a contempt action in the Arizona
court as well because an order filed January 25,
2007, notes that the parties reached an agree-
ment regarding the September 26, 2006, con-
tempt and jointly ask for entry of a proposed
order regarding the separation agreement that
the parties entered into before the divorce. The
agreed and stipulated order filed February 9,
2007, requires among other things, the hus-
band to: 1) honor the terms of the separation
agreement; 2) pay $500.00 a month for five
years for spousal maintenance; and 3) reim-
burse the wife $8,370.00 for reimbursement of
the husband’s portion of joint debts previously
paid by the wife.

6 The court granted the wife a judgment
against the husband for $29,946.91 with 10%
annual interest for spousal support until paid
in full and a judgment of $11,245.00 with 10%
interest for reimbursement to the wife for joint
debt until paid in full. Payments towards both
judgments were set in the amount of $500.00 a
month. In 2008, the wife was awarded attor-
neys’ fees and costs against the husband as
well. Also in 2008, the husband filed Chapter 7
Bankruptcy in the United States Bankruptcy
Court for the Western District of Virginia.

97 At issue in the bankruptcy case was the
note to the Lays, and whether it would be dis-
charged in bankruptcy. In the bankruptcy
court, the husband argued that he only owed
$20,000.00 towards the Lays’ loan and that he
had already paid $21,000.00 towards it, thus
already extinguishing his obligations regard-
ing it all together.

98 The $20,000.00 number came from lan-
guage in the settlement agreement which spe-
cifically refers to a “[p]ersonal loan to Francis
and Carlyn Lay in the approximate amount of
$20,000.00,” even though the note was for the
amount of $77,400.00. In the bankruptcy pro-
ceeding the wife testified that there was never
any discussions of each of them paying a por-
tion of the note, but rather, the husband was to
pay the entire note. She testified that “[t]he
note was to be totally assumed by” the hus-
band. The wife explained that her attorney
indicated that there should be a dollar amount
involved to be incorporated into the separation
agreement, and that she asked her husband
what the amount of the debt was and he said
approximately $20,000.00. Apparently, the real
amount they owed at that time, after they had
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made several payments while married, was
closer to approximately $50,000.00.

99 The husband, on the other hand, argued
that he only owed $20,000.00 pursuant to the
express language of the separation agreement,
but that he had already mistakenly paid
$21,000.00. Thus, according to the husband he
had already complied with the terms of the
separation agreement. The bankruptcy court
judgment entered on June 23, 2008, merely
states that:

It is ORDERED, ADJUDGED and DE-
CREED that the obligation of the Defendant
Warren H. Ellis to hold the Plaintiff Carol A.
Lay harmless from liability on the debt that
she owes Francis and Carlyn Lay by virtue
of a note dated on or about November 5,
1992, is non-dischargeable, the order of dis-
charge in the above-styled chapter 7 bank-
ruptcy case notwithstanding.

910 On April 26, 2012, the wife filed an appli-
cation for registration of foreign orders in the
District Court of Cleveland County. The for-
eign orders included a copy of her April 28,
2005, default divorce decree entered in the
Superior Court in Maricopa County, Arizona,
against the husband. She also included a Janu-
ary 25, 2007, Stipulation and Joint Motion for
Entry of Order re: Confirmation of Judgments
and an attached order filed February 9, 2007,
and a July 16, 2008, Judgment for Attorneys’
Fees and Costs. On the same day, the wife also
filed an application for indirect contempt cita-
tion also in the Cleveland County District
Court, alleging that the husband owed:

1. A debt in the amount of $30,763.19 plus
interest from May 30, 2008, to present at a
rate of eight per cent (8%) which was the
amount she alleges she paid to the Lay’s to
extinguish the 1992 note;

2. A judgment for spousal support arrears
in the amount of $29,946.91 plus interest at
a rate of ten percent (10%) from April 28,
2005, which was to be paid in monthly
payments of $500.00 and if the monthly
payments were not made, then the entire
judgment was immediately due and pay-
able [which equates to $34,179.53 plus
accruing interest since April 25, 2012];

3. A judgment in the amount of $4,400.00
for attorney’s fees and costs plus interest at
the statutory rate. [Apparently, he had paid

The Oklahoma Bar Journal 1447



$1,315.00 but has failed and refused to pay
the balance plus interest.]

4. Any additional attorney’s fees and costs
which the husband should be required to
pay for the wife having to pursue what he
owed her.

111 On May 10, 2012, the Cleveland County
District Court entered an indirect contempt
citation and set an arraignment for June 12,
2012. The husband responded with an objection
to the enforcement of the Arizona orders, and he
requested a hearing and stay of the collection
proceedings. On July 31, 2012, the husband also
filed a motion to dismiss and demurrer in
response to the application and citation for indi-
rect contempt. On November 30, 2012, the wife
filed a supplemental application for indirect
contempt citation arguing that in May, June,
and July of 2012 the husband received
$41,429.00, $14,925.00 and $17,000.00 respec-
tively from his parents’ estate and thus had the
ability to purge the contempt.

{12 The trial court held a hearing on Febru-
ary 25, 2013, regarding the contempt. The court
issued an order in which it determined that the
husband owed the wife $26,313.03 as of the
date of the hearing, and that his lawyer was to
pay $15,499.44 to the wife and her attorney,
and that the husband agreed to pay $10,813.59
today, thus purging the contempt as far as the
support alimony goes. The trial court also
reduced the amount which the wife alleged she
had already paid towards the 1992 note of
$38,042.44 to a judgment. He delayed sentenc-
ing until a purge plan was submitted, but set
sentencing on May 2, 2013, and he required
submission of the purge plan within 20 days.
[For some unexplained reason, the order was
not signed until February 11, 2014, and filed
that same day.]

913 On March 25, 2013, the husband filed a
his proposed purge plan. Under his plan, he
would pay $500.00 a month to purge his con-
tempt. The wife responded on August 2, 2013,
with her proposal to the husband’s purge plan.
She suggested that the order for purge be
increased so that he would pay off his debt to
her in three years with interest; he provide
business and personal records as to the status
of his company and the debt it owes to him;
and the husband surrender his passport as
long as the purge is owed. On July 1, 2014, the
trial court issued a certified interlocutory order
reflecting what the February 11, 2014, order
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required, but certifying the matter for immedi-
ate appeal to this Court.'

{14 The July 1, 2014, order is not in this
record, but on July 25, 2014, the husband filed
the appeal of it in this Court (case number
113,068). The husband filed it as a petition for
certiorari, seeking review of the July 1, 2014,
certified interlocutory order which found him
in contempt for failing to pay a marital debt
which the husband was ordered to assume, but
which did not impose a sentence.” In 113,068,
the husband alleged that the trial court erred:
1) in giving res judicata effect to an order of a
Virginia bankruptcy court, and interpreting the
bankruptcy court order in such a way that it
was contrary to the clear intent of the parties
when they entered into the separation agree-
ment; and 2) in finding the amount of debt the
husband owed.

915 The wife countered that the trial court’s
order was not appropriate for appeal as a certi-
fied interlocutory order and that the husband
has an adequate remedy which is to request the
trial court to issue a sentence so that he could
appeal. The Court denied the husband’s peti-
tion for certiorari to review the trial court’s
interlocutory order by order sheet. The hus-
band made monthly payments to purge the
contempt and on March 30, 2017, the trial court
issued a summary order purging contempt and
determining the purge plan to be completed.

16 On April 27, 2017, the husband filed a
petition in error, seeking review of the finding
and order of contempt which led to the purge
plan. The petition in error sets forth four spe-
cific arguments regarding how trial court erred:
1) by finding that a previous adjudication by
the U.S. Bankruptcy Court that the debt in issue
was non-dischargeable and res judicata as to the
issues raised in contempt; 2) by declining to con-
sider evidence that the appellant had already
fully discharged his obligations under the de-
cree; 3) by declining to consider evidence of the
intent of the parties when they entered the prior
Settlement Agreement; and 4) by finding indi-
rect contempt of court. The appellant, in the
petition in error, also notes that other errors
may become apparent upon a full examination
of the record and he “reserves the right to pres-
ent such errors in a timely-filed brief.”

17 In his brief, the husband argues that
because this Court did not review his certified
interlocutory order in case no. 113,068, he had
to wait until he completed his purge plan
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before he got a final, appealable order which
was three years after the trial court initially
determined him guilty of contempt.* Conse-
quently, the husband argues that he was uncon-
stitutionally denied access to Court for having
to wait so long to appeal.* On March 20, 2018,
the husband filed a motion to retain the appeal
in the Supreme Court and the Chief granted
the motion to retain on April 20, 2018, and
assigned the cause on April 23, 2018, after
briefing was complete.

UNDER THE FACTS OF THIS CASE,
THE RESPONDENT WAS NOT
UNCONSTITUTIONALLY DENIED
ACCESS TO THE COURT.

{18 The husband argues that having to wait
until he paid out his payment plan before get-
ting a final sentence and appealable order, he
was unconstitutionally denied access to Court.’
He insists that he could not have filed a petition
in error to appeal the adjudication of contempt
for three years until his purge was complete. He
argues that had he asked the trial court to imme-
diately impose judgment and sentence in 2014,
he did not have the means to satisfy the money
judgment against him and therefore, he could
have been thrown in jail.

19 The wife argues that after he was found
guilty of contempt, he could have requested
the court to enter judgment and sentence in
this matter, thereby allowing immediate ap-
peal. Instead, he asked the court to allow him
to make payments which the court allowed.
She insists he did have the money to pay what
he owed her due, in part, to his inheritance
from his parents’ estate. She also argues that he
cannot now complain that he was prejudiced
because the court granted his request to make
periodic payments to purge the contempt. She
points out that in November of 2012, three
months prior to the contempt trial, the trial
court determined that the bankruptcy court’s
ruling that the husband still owed the wife
could not be relitigated. The husband could
have sought an immediate appeal of that deci-
sion, at that time, but did not.

920 In Oklahoma contempts are not gov-
erned by the common law, but by the Oklaho-
ma Constitution and Statutes.® Contempt has
been statutorily classified as either indirect or
direct.” Direct contempt involves conduct in
the presence of, or near, the court.® Indirect
contempt includes the wilful disobedience of
any process or order lawfully issued or made
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by a court.’” Disobedience of an order to pay
alimony in a divorce proceeding constitutes
indirect contempt of court.”

921 This Court has jurisdiction of an appeal
to review a sentence imposed for contempt of
court occurring in a civil matter.”" Ordinarily,
an order in contempt proceedings is not appeal-
able by right until the judgment and sentence
become final."” In this cause, the appeal was
brought after the trial court’s judgment and
sentence for contempt became final and the
appellant completed his purge plan.”

22 However, this is not the only way the
Court may review contempt proceedings. We
may exercise discretion to review certain inter-
locutory trial court orders when certified by
the trial court.” The order must affect a sub-
stantial part of the merits of controversy and be
certified by the trial judge that an immediate
appeal may materially advance the ultimate
termination of the litigation.”” This was the
route the husband first took in the prior appeal
in case no. 113,068, in which we denied review.
Because the Court denied review, the husband
argues that having to wait until he paid out his
payment plan before getting a final sentence
and appealable order, created an unconstitu-
tional denial of access to Court. He also points
out that our requirement that indirect con-
tempt is not appealable until the judgment and
sentence become final is not constitutional or
statutory, but instead based on caselaw.

923 The Okla. Const. art. 2, §6 provides that:

The courts of justice of the State shall be
open to every person, and speedy and cer-
tain remedy afforded for every wrong and
for every injury to person, property, or
reputation; and right and justice shall be
administered without sale, denial, delay, or
prejudice.

In Flandermever v. Bonnor, 2006 OK 87, 10,
152 P.3d 195, a case in which the trial court
tried a divorce piecemeal over the course of
two years, we held that the right to a speedy
and certain remedy without delay in a civil
proceeding, is one of the rights enjoyed by the
citizens of the State.® While the access to
courts issue might be implicated in this cause,
access was neither denied, nor delayed under
the facts presented.

924 When the Court denied review in 113,068,
the husband could have sought a stay pending
appeal of continued payments, in which case
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he would not have had to make any pay-
ments,” or he could have posted bond and
appealed.” The husband did not choose either
of these options, but instead, made the pay-
ments and appealed after the payments were
completed.” Under these facts, the delay was
not a violation of the Oklahoma Constitution
because it was predicated on how the husband
chose to proceed.”

THE TRIAL COURT DID NOT ERR IN
APPLYING RES JUDICATA TO PRIOR
BANKRUPTCY COURT PROCEEDINGS.

925 The husband argues that the trial court
erred by applying res judicata to the bank-
ruptcy court judgment which, in turn, led to an
erroneous interpretation of the language in the
couple’s separation agreement. The wife argues
that the trial court correctly applied the doc-
trine of res judicata.

926 Res judicata is a Latin phrase that trans-
lates to “a thing adjudicated.”” Res judicata,
also known as claim preclusion, prevents the
relitigation of previously adjudicated claims,
or those claims which could have been raised,
but were not, which have been subject to a final
judgment on the merits.”

427 The bankruptcy proceeding occurred on
April 21, 2008, and a transcript of the hearing is
included in the record. The bankruptcy court
heard evidence regarding the $20,000.00 provi-
sion in the separation agreement relating to the
personal loan from the wife’s aunt and uncle.
The evidence concerned why the amount of
$20,000.00 was used in the agreement when the
actual, original amount of the promissory note
was $77,400.00.23 The evidence also revealed
that the husband had paid $21,000.00 towards
the debt and why he thought he was absolved
from paying any more.*

928 The June 23, 2008, bankruptcy court
judgment provides:

It is ORDERED, ADJUDGED and DE-
CREED that the obligation of the Defen-
dant Warren H. Ellis to hold the Plaintiff
Carol A. Lay harmless from liability on the
debt that she owes Francis and Carlyn Lay
by virtue of a note dated on or about No-
vember 5, 1991, is non-dischargeable, the
order of discharge in the above-styled chap-
ter 7 bankruptcy case notwithstanding.”

929 The bankruptcy court only determined
that the debt the husband owed the wife was
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non-dischargeable. It did not make any find-
ings regarding what amount the husband pre-
viously or currently owed, what amount he
may have already paid, or if by paying $21,000,
he had already paid the debt in full. It merely
found that the full amount of the debt the hus-
band owed, whatever it was, was not dis-
chargeable in bankruptcy.

30 In a handwritten order filed November
28, 2012, the trial court issued a special order
which noted that the bankruptcy court had
previously determined that the husband was
to hold the wife harmless on the full amount
remaining due, thus precluding re-litigation of
this issue in the contempt proceeding. The trial
court also noted that this did not resolve the
issue of the wilful failure to pay on the con-
tempt charge, and he set a date for the con-
tempt hearing.

131 At the contempt hearing, the wife testi-
fied that as a result of the husband’s failure to
pay her aunt and uncle, she entered into a new
promissory note with her aunt and uncle so
that she could make the payments on the origi-
nal note that the husband and wife jointly ex-
ecuted. She made payments under the new
note, and kept a log until it was paid off. She
paid a total of $38,542.44 in satisfaction of their
joint debt. Because the husband had already
paid one payment of $500.00 in 2008, a total of
$38,042.44 was left that the wife paid on behalf
of the joint debt.

{32 When the husband’s attorney sought to
introduce evidence from the bankruptcy court
proceeding regarding what the wife believed
was owed on the note in October of 2000, the
trial court excluded it on the basis that evi-
dence was barred by res judicata. The husband
made an offer of proof that her answer would
have been “$46,000.00.” Notwithstanding this
exclusion, the husband later testified that he
believed that he owed the entire debt. Also not-
withstanding the trial court’s prior res judicata
ruling, a large portion of the hearing concerned
how much was really owed to the Lays and
had already been paid, and why the husband
thought he had already paid the full amount he
owed, etc.

33 Reviewing the entire transcript, it ap-
pears that the trial court: 1) precluded the
bankruptcy court’s ruling as conclusive in so
far as it determined that the husband was
responsible for all of the debt to the aunt and
uncle (whatever that debt may be); 2) it did not
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decide what he paid, what was owed, or what
the wife actually paid on their behalf to extin-
guish the debt. Consequently, the husband’s
argument that the trial court erroneously applied
res judicata to the bankruptcy court’s ruling is
unpersuasive. Res judicata was applicable and
the trial court did not err in applying it.

THE TRIAL COURT DID NOT ERR IN ITS
INTERPRETATION OF THE SEPARATION
AGREEMENT

{34 The husband argues that the trial court
erred in holding him in contempt for not pay-
ing the required $38,042.44 (the amount remain-
ing on the note to the Lays that the wife paid
on the husband’s behalf) when the plain lan-
guage of the separation agreement only re-
quired him to pay approximately $20,000.00.
Both parties agree that by the terms of the
separation agreement, Virginia law applies.
The wife argues that: 1) the separation agree-
ment was negotiated by both parties; 2) the
husband knew the amount of the original debt;
3) the husband was responsible for making the
payments during the marriage and for several
years after separation; 4) the husband received
periodic letters from Francis Lay as to the
amount due; and 5) when the entire separation
agreement is read in whole, the “approximate-
ly $20,000.00” figure is obviously unclear.

35 The separation agreement requires the
husband to assume all of the loan debt and
hold the wife harmless for any of it. It also
ordered him to pay the wife back $8370.00 she
had previously paid towards joint debt. The
agreement also acknowledges that the parties
had fully disclosed to each other all the obliga-
tions or debts which they have incurred on or
prior to the agreement. Both parties knew, or
should have known, the amount of the original
loan, how much they had paid towards it dur-
ing the marriage, and what was left to pay
upon their separation.

36 Clearly the use of the term “approxi-
mately” when coupled with the fact the num-
ber $20,000 was used, when the true amount
remaining was more than double that (nearly
$50,000.00), indicates that the parties either
intentionally guessed at the amount owed or
inadvertently created an ambiguity, because
they both knew or at least should have known
it was higher than $20,000. Virginia follows
similar rules of construction of contractual lan-
guage as Oklahoma.
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137 Under Virginia law, settlement agree-
ments are subject to the same rules of construc-
tion as any other contract. Matters of contract
interpretation are questions of law, and when a
contract ambiguity exists, the court may look
beyond the four corners of the contract to deter-
mine the intent of the parties.” When all the
provisions of the separation agreement are read
together, coupled with both parties” knowledge
regarding the amount of debt when the agree-
ment was drafted and how the approximately
$20,000.00 number came about, we cannot say
that the trial court erred when it sought to
determine the actual amount owed on the debt
and how much of it the wife had paid on behalf
of the husband.

THE TRIAL COURT DID NOT ERR IN
FINDING CONTEMPT

{38 In an indirect contempt case such as this,
the contemnor must be proven guilty of acts
constituting contempt by clear and convincing
evidence.?® Furthermore, when the contemnor
admits violation of a court order, the contem-
nor has the burden of excusing his or her acts.”
The transcript and evidence of the hearing on
contempt illustrates that the husband could
have but did not make payments pursuant to
the separation agreement and prior court or-
ders. His excuse regarding the Lays’ loan, that
he thought he only owed $20,000.00 justified
his refusal to pay his obligations is clearly con-
troverted by the evidence in both the bank-
ruptcy proceeding as well as the hearing on
contempt. The only other explanation offered
by the husband was a lack of funds which was
also clearly controverted by the evidence. Trial
court did not err in recognizing the husband’s
wilful conduct and thus holding the husband
in contempt. Nevertheless, pursuant to the
husband’s purge plan, the debt has now been
purged.

CONCLUSION

939 The husband was not denied access to
the courts in his appeal of the contempt finding
because he had avenues of review which he
did not pursue. Nor did the trial court err in its
interpretation of the separation agreement or
in applying res judicata to a previous court rul-
ing involving the same parties on the same
issues. The evidence clearly and convincingly
showed that the husband was in contempt and
that the trial court did not err in making such a
finding. Consequently, we affirm the trial court.
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APPEAL PREVIOUSLY RETAINED;
TRIAL COURT AFFIRMED.

GURICH, V.CJ., KAUGER, WINCHESTER,
EDMONDSON, COLBERT, REIF, WYRICK,
DARBY, JJ., concur.

COMBS, C.J., concurs in part, dissents in part.
KAUGER, J.:

1.12 O.S. 2011 App. 1, Oklahoma Supreme Court Rules, Rule 1.50
provides:
Any interlocutory order not appealable by right under the stat-
utes, which order affects a substantial part of the merits of the
controversy, may be brought for review to this Court in compli-
ance with the rules in this Part when the trial judge or the judge’s
successor has certified that an immediate appeal from that order
may materially advance the ultimate termination of the litiga-
tion. In the exercise of its statutory discretion this Court may
refuse to review a certified interlocutory order. 12 O.S. § 952,
Subdiv. (b)(3).
No certified interlocutory order shall be considered if taken from
an order overruling a motion for summary judgment. See Rule
1.40 for the application of other rules to review of a certified
interlocutory order.

12 0.S. 2011 Ch. 15 §952(b)(3) provides:
(b) The Supreme Court may reverse, vacate or modify any of the
following orders of the district court, or a judge thereof:
.. .3. Any other order, which affects a substantial part of the
merits of the controversy when the trial judge certifies that an
immediate appeal may materially advance the ultimate termina-
tion of the litigation; provided, however, that the Supreme Court,
in its discretion, may refuse to hear the appeal. If the Supreme
Court assumes jurisdiction of the appeal, it shall indicate in its
order whether the action in the trial court shall be stayed or shall
continue.
The failure of a party to appeal from an order that is appealable
under either subdivision 2 or 3 of subsection (b) of this section
shall not preclude him from asserting error in the order after the
judgment or final order is rendered.

2.12 0.S. 2011 App. 1, Oklahoma Supreme Court Rules, Rule 1.51
provides:

(a) Commencement. Time for the commencement of a proceed-
ing to review a certified interlocutory order shall begin to run
from the date of the filing of the certification order wherein the
trial court certifies in writing that an immediate review may
materially advance the ultimate termination of the litigation. A
proceeding to review a certified interlocutory order shall be com-
menced by filing a petition for certiorari within 30 days of the
date the certification is filed in the trial court. This time limit
cannot be extended either by the trial court or by this Court. A
petition for certiorari to review a certified interlocutory order
will be deemed filed when mailed in compliance with Rule 1.4.
See Rule 1.4(e).

(b) Motion for New Trial. The filing of a motion for new trial,
reconsideration, re-examination, rehearing, or to vacate the inter-
locutory order shall not operate to extend the time to appeal
from such order.

(c) Petition, Entry of Appearance, and Costs. A proceeding for
review of a certified interlocutory order shall be regarded as
commenced when the petition is filed and costs are deposited as
set out in Rule 1.23. The petitioner and respondent shall file
entries of appearance in conformity with Rules 1.23 and 1.25.

3. The Court has held that when issues which speak to the merits
of the action are raised for the first time in the briefs, but not at the trial
court or petition in error, consideration of those issues on appeal is
inappropriate. Nu-Pro, Inc., v. G.L. Bartlett & Company, Inc, 1977 OK
225, 97, 575 P.2d 618. However, under our current Rule 1.26 (b), Okla-
homa Supreme Court Rules, 12 O.S. 2011 Ch. 15, App. 1, the petition in
error is deemed amended to include errors set forth in the brief-in-
chief. Title 12 O.S. 2011 Ch. 15, App., 1, Rule 1.26(b) provides:

(b) Amendment Upon Filing of Brief-in-chief.

The petition in error will be deemed amended to include errors
set forth in the propositions in the brief-in-chief, provided that in
no event may the appeal be broader in scope than allowed by

Rule 1.26(a). Jackson v. Oklahoma Memorial Hospital, 1995 OK
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112 5, 909 P.2d 765, 768. Error may not be raised for the first
time in any reply brief.

4. Art. 2 Okla. Const. §6 provides:

The courts of justice of the State shall be open to every person, and
speedy and certain remedy afforded for every wrong and for every
injury to person, property, or reputation, and right and justice shall
be administered without sale, denial, delay or prejudice.

5. Art 2 Okla. Const. §6, see note 4, supra.

6. Sommer v. Sommer, 1997 OK 123, 9, 947 P.2d 512; Watson v.
State ex rel. Michael, 1989 OK 116, 777 P.2d 945. In Sommer v. Sommer,
supra, we said, in footnote 2, that:

A court also possesses inherent power to punish for contempt.
Harber v. Shaffer, 1988 OK 45, 755 P.2d 640, 641. However a
court’s inherent power to define and punish contempts does not
supersede or override any conflicting provision of the Oklahoma
Constitution. See Seay v. Howell, 311 P.2d 207, 208 (Okla. 1957)
where this Court explained that under our form and theory of
government all governmental power is inherent in the people, the
people possess the power to deprive the courts of their inherent
powers to define contempts, and that power to define contempts
has been specifically delegated by the people to the Legislature in
accordance with Article 2 § 25 of the Oklahoma Constitution.

7. Sommer v. Sommer, see note 6, supra; Woodworth v. Wood-
worth, 1935 OK 585, 10, 48 P.2d 1052. 21 O.S. 2011 §565 provides:

Contempts of court shall be divided into direct and indirect
contempts. Direct contempts shall consist of disorderly or inso-
lent behavior committed during the session of the court and in
its immediate view, and presence, and of the unlawful and will-
ful refusal of any person to be sworn as a witness, and the
refusal to answer any legal or proper question; and any breach of
the peace, noise or disturbance, so near to it as to interrupt its
proceedings, shall be deemed direct contempt of court, and may
be summarily punished as hereinafter provided for. Indirect
contempts of court shall consist of willful disobedience of any
process or order lawfully issued or made by court; resistance
willfully offered by any person to the execution of a lawful order
or process of a court.

8.21 O.S. 2011 §565; Sommer v. Sommer, see note 6, supra; Ex Parte
Plaistridge, 1918 OK 352, 173 P.2d 646, 4.

9.21 O.S. 2011 §565; Sommer v. Sommer, see note 6, supra; Ex Parte
Plaistridge, see note 8, supra.

10. Sommer v. Sommer, see note 6, supra; Ex Parte Bighorse, 1936
OK 686, 10 ,62 P.2d 487; Wells v. Wells, 1915 OK 211, 0,148 P.723.

11. OKla. Sup. Ct. R. 1.21 (e)(1) provides:

(e) Contempt Appeals and Juvenile Delinquency Appeals.
(1) An appeal or habeas corpus proceeding to review a sentence
imposed for contempt of court occurring in a civil action or pro-
ceeding shall be brought in the Supreme Court; an appeal or
habeas corpus proceeding to review a sentence imposed for
contempt of court occurring in a criminal prosecution or a grand
jury proceeding shall be brought in the Court of Criminal
Appeals. If a contempt appeal or habeas corpus proceeding is
not brought in the appellate court designated as proper by this
rule, the case will be transferred to the proper court either on
motion or sua sponte. Art. VII, 4, Okla.Const. A contempt appeal
shall be considered timely brought for review, on transfer to
either appellate court, if it was commenced in the Supreme Court
within the time limit and in the manner prescribed by these
Rules or in the Court of Criminal appeals within one hundred
and twenty (120) days from the time judgment and sentence was
imposed and in the manner prescribed by the rules of that court.
Sommer v. Sommer, see note 6 at {5; Fulreader v. State, 1965 OK 187,
13,408 P.2d 775 [The law is well settled by prior decisions of this Court
that proceedings for direct contempt are neither civil nor criminal in
character but are sui generis and this Court has jurisdiction to review an
order adjudiging one in contempt and imposing punishment therefor.].

12. Sommer v. Sommer, see note 6, supra; First Nat. Bank and Trust
Co. of Ada v. Arles, 1991 OK 78, {5,816 P.2d 573; See also, Hampton v.
Hampton, 1980 OK 46, 1, 609 P.2d 772.

13. A contempt proceeding to satisfy an award of support alimony
is constitutionally permissible [under Okla. Const. Art. 2 §13 Imprison-
ment for Debt] even though the payments have been reduced to judg-
ment. Sommer v. Sommer, see note 6, supra.

14. Sommer v. Sommer, see note 6, supra;

15. 12 0.S. 2011 §952(b)(3) provides:

(b) The Supreme Court may reverse, vacate or modify any of the
following orders of the district court, or a judge thereof:

.. .3. Any other order, which affects a substantial part of the
merits of the controversy when the trial judge certifies that an
immediate appeal may materially advance the ultimate termina-
tion of the litigation; provided, however, that the Supreme Court,
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in its discretion, may refuse to hear the appeal. If the Supreme
Court assumes jurisdiction of the appeal, it shall indicate in its
order whether the action in the trial court shall be stayed or shall
continue.
The failure of a party to appeal from an order that is appealable
under either subdivision 2 or 3 of subsection (b) of this section
shall not preclude him from asserting error in the order after the
judgment or final order is rendered.
Sommer v. Sommer, see note 6, supra. The term “merits” includes the
real or substantial grounds of an action or defense, and excludes mat-
ters of practice, procedure, and evidence. Pierson v. Canupp, 1988 OK
47,754 P.2d 548, 552 n.8; Ellison v. Ellison, 1996 OK 64, ] 5, 919 P.2d 1.
16. See also, State ex rel. Oklahoma Bar Association v. Mothershed
2011 OK 84, 64, 264 P.3d 1197; State ex rel. Oklahoma Bar Association
v. Maddox, 2006 OK 95, 16, 152 P.3d 204; State ex rel. Bar Association
v. Lowe, 1982 OK 20, {7, 640 P.2d 1361; Civil Service Commission of
City of Tulsa v. Gresham, 1982 OK 125, 140, 653 P.2d 920.
17. Title 22 O.S. 2011 §1076 provides:
The court shall at the time of entering judgment and sentence
notify the defendant of his right to appeal. An appeal from a
judgment of conviction stays the execution of the judgment in all
cases where sentence of death is imposed, but does not stay the
execution of the judgment in any other case unless the trial or
appellate court shall so order.
18. Title 22 O.S. 2011 §1078 provides:
When bail is allowed, the court shall fix the amount of the appeal
bond and the time in which the bond shall be given in order to
stay the execution of the judgment pending the filing of the
appeal in the appellate court, and until such bond is made shall
hold the defendant in custody. If the bond be given in the time
fixed by the court, the execution of the judgment shall be stayed
during the time fixed by law for the filing of the appeal in the
appellate court. If the appeal is filed within the time provided by
law, then the bond shall stay the execution of the sentence during
the pendency of the appeal, subject to the power of the court to
require a new or additional bond when the same is by the court
deemed necessary. If the bond is not given within the time fixed,
or if given and the appeal not be filed in the appellate court
within the time provided by law, the judgment of the court shall
immediately be carried into execution
See, Gilchrist v. Lowry, 1945 OK 118, 13, 159 P.2d. 261 [Defendant cited
for indirect contempt for delinquent child support posted bond to
commence proceeding in the Supreme Court.]; State ex rel. Young v.
Woodson, 1974 OK 54, 12, 522 P.2d 1035 [Wherein an attorney found
in contempt of Court posted bond to appeal the finding of contempt.];
D.M. v. State, 1996 OK CR 53, {7, 927 P.2d 50 [Appellant held in direct
contempt posted appeal bond and appealed sentencing.]; Zeigler v.
State, 1991 OK CR 25, 5, 806 P.2d 1131 [Appellant held in contempt of
court allowed to post appeal bond, which was later modified/re-
duced.]; League v. League, 1983 OK CIV APP 23, {5, 735 P.2d 583 [Trial
court set appeal bond of $15,000.00 for father found guilty of indirect
contempt which the Supreme Court reduced to $2000.00].
19. In First Nat. Bank and Trust Co. of Ada v. Arles, 1991 OK 78, 4,
a case involving contempt, the Court said:
Before addressing the substance of this case, we first must
inquire into our own jurisdiction to resolve the matter. Although
the order complained of found that Arles was guilty of contempt,
sentence was deferred for six months. A court minute in the
record indicates that the parties were concerned about the
appealability of such an order. The trial court offered to acceler-
ate the deferred sentence to assure its finality. However, the
record does not show such was done.
The Court ended up recasting the appeal as an original proceeding
asking for a writ of prohibition, something we could have done in
113,068, but did not.
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20. In State ex rel. Oklahoma Bar Association v. Mothershed, see
note 16, supra, the Court looked at four factors to consider whether
excessive delay has violated a litigant’s rights. The factors include: 1)
the length of the delay; 2) the reason for the delay; 3) the party’s asser-
tion of the right; and 4) the prejudice to the party occasioned by the
delay. Flandermeyer v. Bonner, 2006 OK 87, 11, 152 P.3d 195; State ex
rel. Oklahoma Bar Association v. Maddox, see note 16, supra; Civil
Service Commission of City of Tulsa v. Gresham, see note 16, supra.

21. Bierman v. Aramark Refreshment Services, Inc, 2008 OK 29,
111, fn. 9, 198 P.3d 877.

22. Bierman v. Aramark Refreshment Services, Inc, see note 21,
supra; Miller Dollarhide, P.C. v. Tal, 2006 OK 27, I8, fn 11, 174 P.3d 559.

23. In the bankruptcy proceeding, the wife explained why the
number 20,000 was used. Bankruptcy Proceeding Transcript of April
21, 2008, pg 15, In. 19 provides:

Well, when we were talking with my attorney when I was pre-
paring the separation, with the knowledge of Mr. Ellis, with my
attorney in Charlottesville, she indicated to me she felt that there
should be a dollar amount involved. And that could I go ahead
and furnish her with a dollar amount to incorporate into the
separation agreement. I came home and asked Mr. Ellis what the
amount of the debt he felt was, and he said approximately
20,000. I said would that be 20,000 exactly or 20,000 or above. He
said oh, somewhere in the neighborhood of $20,000. Then I went
back to my attorney, gave her that. And I need it to be very clear
because I'n not exactly sure of the amount. He states approxi-
mately $20,000. That’s the language that was incorporated into
the separation agreement.
And at pg. 20, In. 19:

Q Was there ever, in describing this note as having been approx-
imately of $20,000, was there any source of the description
between you and Mr. Ellis about how any portion of this debt
would be settled?

A No. The note was to be totally assumed by Mr. Ellis.

24. Bankruptcy Proceeding Transcript of April 21, 2008, pg 31, In 5:

A. That was the amount that we believed that we owed them.
Q Okay. And when you saw that amount, what was your impres-
sion?
A That it was a manageable amount.
Q And where did that amount come from?
AT can’t really answer that. I mean I do know that we discussed
it, I don’t know if there was any conversations with the Lays or
we looked at cancelled checks. But it was a figure that was dis-
cussed with Mr. Lay.

And pg 37, In 13:
A Yeah. I've got the payment schedule. It’s in some of papers
being passed around here. I paid down the principal approxi-
mately $21,000.00.
Q And is there some particular reason that you paid more than
$21,000 if you thought the debt was only $20,000?
ATdidn’t keep good accounting on it.

25. The order also states “for the reasons states in the accompany-
ing memorandum,” but the accompanying memorandum does not
appear in the record.

26. Southerland v. Estate of Sourtherland, III, 249 Va. 584, 457
S.E.2d 375, 378 (Va. 1995); Bailey v. Bailey, 54 Va. App. 209, 677 S.E.2d
56, 59 (Va. App. 2009.

27. Eure v. Norfolk Shipbuilding & Drydock Corp., Inc., 263 Va.
624, 561 S.E. 2d 663, 667 (Va. 2002.); Tuomala v. Regent University, 252
Va. 368, 447 S.E.2d 501, 505 (Va. 1996).

28. Whillock v. Whillock, 1976 OK 51, 24, 550 P.2d 558; See also,
Wells v. Wells, 1915 OK 211, ]10-11, 148 P.723.

29. Whillock v. Whillock, see note 28, supra; Morgan v. National
Bank of Commerce, Wells v. Wells, see note 28, supra.
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Opinions of Court of Criminal Appeals

2018 OK CR 33

BYRON JEROME BIVENS, Appellant, v.
STATE OF OKLAHOMA Appellee.

Case No. F-2017-259. October 11, 2018
SUMMARY OPINION
LUMPKIN, PRESIDING JUDGE:

q1 Appellant Byron Jerome Bivens was tried
by jury and convicted of Trafficking in Illegal
Drugs (Count I) (63 O.S.Supp.2014, § 2-415);
Possession of a Controlled Dangerous Sub-
stance (Count II) (63 O.S.Supp.2012, § 2-402);
Unlawful Possession of Drug Paraphernalia
(Count III) (63 O.S5.2011, § 2-405); and Posses-
sion of a Dangerous Drug Without a Prescrip-
tion (Count IV) (59 0.5.2011 § 353.24(7), all
counts After Former Conviction of Two or
More Felonies, in the District Court of Blaine
County, Case No. CF-2015-97. The jury recom-
mended as punishment fifty (50) years in pris-
on and a $500,000.00 fine in Count I, and one
(1) year in prison and a $1,000.00 fine in each of
Counts II, IIT and IV. The trial court sentenced
accordingly, ordering the sentences to run con-
currently. It is from this judgment and sentence
that Appellant appeals.

92 Appellant raises the following proposi-
tions of error in support of his appeal:

I The State’s evidence in case No.
CF-2015-97 was insufficient to convict
Appellant of Counts I-IV.

II. Appellant’s separate convictions for
Possession of a Controlled Dangerous
Substance in Counts I, II and IV violate
his constitutional protection against
Double Punishment and Double Jeop-
ardy.

II. Appellant’s Fourteenth Amendment
due process rights pursuant to the
United States Constitution were violat-
ed when the jury was erroneously
instructed as to the range of punish-
ment for Trafficking methamphetamine
in excess of 200 grams.

IV. Prosecutorial misconduct deprived
Appellant of a fair trial as guaranteed
by the United States and Oklahoma
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Constitutions and caused the jury to
render an excessive sentence.

V. The trial court committed fundamental
error by failing to instruct the jury on
the lesser-related offense of Possession
of Controlled Drug with the Intent to
Distribute, in violation of Appellant’s
right to due process and a fair trial
under the Fifth and Fourteenth Amend-
ments to the United States Constitution
and Article II, §§ 7 and 20 of the Okla-
homa Constitution.

VI. The trial court committed fundamental
error by not instructing the jury that
Appellant would be ineligible for good
time credits.

VII. The trial court failed to properly instruct
the jury that Appellant would receive
additional punishment of methamphet-
amine registration if found guilty.

VIIL. Alternatively, reversal is required be-
cause any failure to adequately and
completely preserve issues for review
in this Court was the result of the inef-
fective assistance of counsel.

IX. Appellant’s sentence is excessive.

X.  The cumulative effect of all the errors
addressed above deprived Appellant of
a fair trial.

I3 After thorough consideration of these
propositions and the entire record before us on
appeal including the original record, tran-
scripts, and briefs of the parties, we find that
under the law and the evidence no relief is
warranted.

94 On July 19, 2015, Appellant was a passen-
ger in a pickup detained for a traffic stop by an
officer from the Watonga Police Department.
The driver was unable to produce a driver’s
license or vehicle registration. A warrant check
returned an outstanding warrant for the back
seat passenger. As the traffic stop progressed,
all four occupants of the pickup acted nervous
but Appellant particularly so. Appellant was
constantly on his phone, had an odor of alco-
hol about him, and was the only occupant to
repeatedly get in and out of the truck. Appel-
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lant appeared particularly upset when the offi-
cer advised the occupants that the driver was
to be arrested and the pickup impounded.
Appellant refused to leave the scene and
remained by the driver’s side door. During the
ensuing inventory of the pickup, Appellant
asked for a bag of tools lying on the front pas-
senger floorboard. When asked if the bag of
tools belonged to him, Appellant replied no.
His request was refused. Appellant attempted
to persuade the officers to allow him to move
the pickup. This request was also refused.
Appellant eventually complied with the offi-
cers’ directives to leave the scene.

{5 The inventory of the pickup yielded the
tool bag, an orange power tool and a bottle of
vodka in the front passenger floorboard.
Underneath the front passenger seat was found
a black nylon bag containing $280.00 cash, a
silver spoon containing a crystal like residue, a
digital scale with residue, and three clear bag-
gies of a white, crystal-like substance which
tested as methamphetamine in quantities of
205.01 grams, 13.13 grams and 2.91 grams. Also
found inside the nylon bag were 3 baggies of a
green leafy substance that tested as marijuana
in the quantities of 4.25 grams, 0.43 grams, and
0.91 grams. A small jewelry bag was also found
containing 10 tablets which tested to be Xanax.
Three days later an arrest warrant was obtained
for Appellant and he was taken into custody.

96 In Proposition I, Appellant challenges the
sufficiency of the evidence to support his con-
victions arguing the State failed to prove he
knowingly participated in the crimes. Appel-
lant argues he was only one of four people in
the truck and his mere proximity to the bag of
drugs is insufficient to connect him to posses-
sion of the drugs.

17 We review Appellant’s challenge to the
sufficiency of the evidence supporting his con-
victions in the light most favorable to the pros-
ecution to determine whether any rational trier
of fact could have found the essential elements
of the crime charged beyond a reasonable
doubt. Davis v. State, 2011 OK CR 29, ] 74, 268
P.3d 86, 111. This Court will accept all reason-
able inferences and credibility choices that tend
to support the verdict. Id. It is the exclusive
province of the trier of fact to weigh the evi-
dence and determine the facts. Rutan v. State,
2009 OK CR 3, T 49, 202 P.3d 839, 849.

I8 Each of the offenses Appellant was con-
victed of committing contains an element of
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knowing and intentional possession. See 63
O.S. Supp.2014, § 2-415 (Trafficking); 63 O.S.
Supp.2012, § 2-402 (Possession of a Controlled
Dangerous Substance); 63 O.5.2011, § 2-405
(Unlawful Possession of Paraphernalia) and 59
0.5.2011 § 353.24(7) (Possession of a Danger-
ous Drug Without a Prescription). When an
accused is not apprehended while in physical
custody of contraband, proof of the knowledge
and control necessary to justify an inference of
possession (i.e., constructive possession) can be
and usually is circumstantial. Johnson v. State,
1988 OK CR 246, ] 6, 764 P.2d 530, 532.

99 Proof of knowing possession of drugs is
often solely circumstantial, and thus requires
that guilt be determined through a series of
inferences. Id. Even in the absence of proof of
possession and exclusive control, constructive
possession may still be proven if “there are
additional independent factors showing [the
accused’s] knowledge and control.” Id. Such
independent factors may consist of “incrimi-
nating conduct by the accused, ... or any other
circumstance from which possession may be
fairly inferred.” Id. Possession may be individ-
ual or joint, actual or constructive. White v.
State, 1995 OK CR 15, ] 6, 900 P.2d 982, 986. “[]]
oint possession can be proven by circumstan-
tial evidence of dominion and control over the
thing possessed.” Id. Possession need not be
exclusive “as long as there is proof that the
defendant knowingly and willfully shared the
right to control the dangerous substance.” Id.

{10 Contrary to Appellant’s claim, the evi-
dence in this case shows much more than his
mere proximity to the drugs. The evidence,
taken as a whole, supports the inference that
Appellant knew the bag of drugs was under
the front passenger seat where he had been sit-
ting, next to the very visible tool bag. His
attempts to either get inside the truck to retrieve
the bag or move the truck and retrieve the bag
or merely create a diversion set him apart from
the conduct of the other occupants of the truck.
Reviewing the evidence in the light most favor-
able to the State, we find any rational trier of
fact could have found beyond a reasonable
doubt that Appellant knowingly and intention-
ally committed the charged crimes.

{11 In Proposition II, we review for plain
error Appellant’s claims of double punishment
and double jeopardy. Head v. State, 2006 OK CR
44, 1 9, 146 P.3d 1141, 1144. Under the plain
error test set forth in Simpson v. State, 1994 OK
CR 40, 876 P2d 690, we determine whether
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Appellant has shown an actual error, which is
plain or obvious, and which affects his or her
substantial rights. This Court will only correct
plain error if the error seriously affects the fair-
ness, integrity or public reputation of the judi-
cial proceedings or otherwise represents a
miscarriage of justice. Id. See also Jackson v.
State, 2016 OK CR 5, I 4, 371 P.3d 1120, 1121;
Levering v. State, 2013 OK CR 19, ] 6, 315 P.3d
392, 395; Hogan v. State, 2006 OK CR 19, ] 38,
139 P.3d 907, 923.

{12 Appellant’s convictions in Counts I, II
and IV are not barred by the statutory prohibi-
tion against double punishment, 21 0.5.2011, §
11(A), or the constitutional prohibition against
double jeopardy. See Sanders v. State, 2015 OK
CR 11, 11 5-8, 358 P.3d 280, 283-284. Appellant
was charged and convicted of violating three
separate statutes - 63 O.S.Supp.2014, § 2-415; 63
O.S.Supp.2012, § 2-402, and 59 O.5.2011 §
353.24(7). Each offense contains different ele-
ments. As each offense required proof of a fact
which the other did not, and given the differ-
ences between the statutes involved, we find
no legislative intent to treat the offenses as
parts of a single criminal transaction for pun-
ishment purposes.

{13 Further, under a traditional double jeop-
ardy analysis, Appellant’s convictions were for
three separate and distinct offenses requiring
dissimilar proof. See Logsdon v. State, 2010 OK
CR 7, 1 19, 231 P3d 1156, 1165 (citing Block-
burger v. United States, 284 U.S. 299, 304, 52 S.Ct.
180, 182, 76 L.Ed. 306, 309 (1932)). Therefore,
any double jeopardy claim fails. Finding no
error, we find no plain error.

{14 In Proposition III, Appellant contends
his due process rights were violated by the trial
court incorrectly instructing the jury on the
range of punishment and provisions for a fine
in Count I, Trafficking, After Former Convic-
tion of Two or More Felonies. Our review is for
plain error under the standard set forth above
as Appellant neither requested his own instruc-
tions nor objected to those given. Watts v. State,
2008 OK CR 27, 19, 194 P.3d 133, 136-137.

{15 While Appellant had both drug related
and non-drug related prior convictions, the
record indicates the State relied on all six prior
convictions to enhance his sentence under the
provisions of the Habitual Offender Act, 21
0.5.2011, § 51.1. See Jones v. State, 1990 OK CR
17, 1 8, 789 P.2d 245, 247 (“where an appellant
is charged with both drug and non-drug predi-
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cate offenses, it is permissible to provide for
enhancement under either statute”). Therefore,
the jury was correctly instructed that the range
of prison time for a conviction of Trafficking,
After Former Conviction of Two or More Felo-
nies, is twelve (12) years to life. See McIntosh v.
State, 2010 OK CR 17, 1 9, 237 P.3d 800, 803
(“[w]hen the two year sentence provided by §
2-401(B)(2) is doubled under section 2-415(D),
as required for a trafficking offense, and then
tripled under 21 O.S.Supp.2002, § 51.1(C) for
Mclntosh’s three prior felony convictions, the
correct minimum sentence in McIntosh’s case
should have been twelve years”).

{16 Appellant notes that the Habitual
Offender Act does not include provisions for a
fine, therefore the reference to a fine in the jury
instruction was error. He is correct in that §
51.1 does not address fines. In Coates v. State,
2006 OK CR 24, ] 6, 137 P.3d 682, 685 this Court
held that a sentence enhanced under § 51.1
may not include the additional imposition of
any fine imposed in the substantive drug stat-
ute. The State argues we should not extend the
holding in Coates to the present case to invali-
date the fine as the underlying substantive
penal statute, Trafficking in Illegal Substances,
63 0.5.2011, § 2-415(D) specifically provides for
the imposition of a fine in addition to incar-
ceration and as Coates is not a Trafficking case.

{17 Statutory amendments enacted since
Coates have rendered unworkable Coates and
its predecessors holding that “[p]Junishment
may not be assessed by combining statutes, but
must fall within the limitations of one statute
only.” See Gaines v. State, 1977 OK CR 259, ] 16,
568 P.2d 1290, 1294. Since we handed down
Coates, the Legislature has amended 63 O.S.
2011, § 2-415(D), to provide that the term of
imprisonment imposed for Trafficking shall be
“in addition to any fines” specified by subsec-
tion 2-415(D). Sentencing Appellant as a habitual
offender under § 51.1 does not render subsection
2-415(D) somehow inapplicable. There is no in-
dication in § 51.1 that the absence of any lan-
guage regarding fines is to be interpreted as a
prohibition against the imposition of fines
proscribed in other penal statutes.

{18 Further, nothing in our constitution or
other statutory provisions dictates the holding
in Coates and Gaines that it is improper to com-
bine two penal statutes to determine the impo-
sition of a fine when a defendant is subject to
the Habitual Offender Act or some other en-
hanced sentence of imprisonment. In fact, the
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general rule is that when two different statutes
regulate the same subject matter, both provi-
sions are to be given effect, as long as such
effect would not defeat the intent of the Legis-
lature. Livingston v. State, 1990 OK CR 40, ] 10,
795 P.2d 1055, 1058. Clearly, the Legislature
intended for those punished under the Habitu-
al Offender Act to be punished more harshly
than first time offenders. Eliminating the fine
provision from those sentenced as Habitual
Offenders (and requiring only incarceration)
while leaving the fine provision intact, and in
addition to incarceration, for first time offend-
ers is surely not what the Legislature intended
by enacting § 51.1.

19 The substantive drug statute in Coates
(Distribution of Controlled Dangerous Sub-
stance within 2000 Feet of a School) and stat-
utes in similar cases, neither impose a manda-
tory minimum fine nor state that the fine shall
be imposed in addition to other punishment.
However, the Trafficking statute, 63 0.5.2011, §
2-415, specifically allows for the imposition of
a fine in addition to other punishment. We find
no error in the trial court’s instruction in this
case on the imposition of a fine on a sentence
enhanced under § 51.1 when the underlying
substantive penal statute, 63 O.5.2011, § 2-415(D)
specifically includes provisions for a fine and
states the fine shall be imposed in addition to
other punishment provided by law.! To the
extent Coates and its predecessors prohibit the
imposition of a statutorily authorized fine in the
sentencing of a habitual offender under § 51.1,
those cases are hereby overruled. We find no
error and thus no plain error in the instruction
given to the jury in this case.

920 In Proposition IV, we have reviewed
Appellant’s claims of prosecutorial misconduct
for plain error under the standard set forth
above as none of the alleged instances were
met with contemporaneous objections. Malone
v. State, 2013 OK CR 1, T 40, 293 P.3d 198, 211.

921 We evaluate alleged prosecutorial mis-
conduct within the context of the entire trial,
considering not only the propriety of the pros-
ecutor’s actions, but also the strength of the
evidence against the defendant and the corre-
sponding arguments of defense counsel. Sand-
ers, 2015 OK CR 11, I 21, 358 P.3d at 286. We
have long allowed counsel for the parties a
wide range of discussion and illustration in
closing argument. Id. We will reverse the judg-
ment or modify the sentence only where gross-
ly improper and unwarranted argument affects
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a defendant’s rights. Id. Having thoroughly
reviewed the challenged comments in this
case, we find the prosecutor’s conduct was not
so improper or prejudicial so as to have infect-
ed the trial so that it was rendered fundamen-
tally unfair.

422 Contrary to Appellant’s claims, the pros-
ecutor’s comments did not shift the burden of
proof or misstate the law of drug possession
and drug trafficking. The prosecutor’s com-
ments did not constitute “societal alarm” as
they did not refer to the crime rate in general,
crimes committed by others, or deterring oth-
ers from committing crimes. See McElmurry v.
State, 2002 OK CR 40, ] 151, 60 P.3d 4, 34. The
prosecutor’s opinion as to punishment was
permissible, Bernay v. State, 1999 OK CR 37, |
65, 989 P.2d 998, 1014, and he appropriately
refrained from giving an opinion as to guilt,
Bryson v. State, 1994 OK CR 32, | 45, 876 P.2d
240, 257; Tart v. State, 1981 OK CR 113, {1 5-6,
634 P2d 750, 751. Generally the prosecutor’s
comments were proper statements of the law
and based on the evidence before the jury. Any
misstatements were minor and not sufficient to
warrant relief. We find no error and no plain
error.

423 In Proposition V, we review the trial
court’s failure to sua sponte instruct the jury on
the lesser included/lesser related offense of
Possession of Controlled Dangerous Substance
with Intent to Distribute for plain error under
the standard set forth above. Daniels v. State,
2016 OK CR 2, ] 3, 369 P.3d 381, 383.

924 The proper test for determining whether
instructions on a lesser related or lesser includ-
ed offense are required involves a two part
analysis which first requires courts to make a
legal determination about whether a crime
constitutes a lesser included offense of the
charged crime. Davis v. State, 2011 OK CR 29, |
101, 268 P.3d 86, 115, citing Shrum v. State, 1999
OK CR 41, I 7,991 P.2d 1032, 1035. The court
then must determine whether prima facie evi-
dence of the lesser offense has been presented.
Id. Sufficient evidence to warrant a lesser in-
cluded offense is evidence which would allow
a jury rationally to find the accused guilty of
the lesser offense and acquit him of the greater.
Id. Here, Appellant fails to meet the first step of
the analysis as the crime of Possession with
Intent to Distribute is not a legally recognized
lesser included or lesser related offense to the
crime of Trafficking. Dufries v. State, 2006 OK
CR 13, 1 20, 133 P.3d 887, 891 citing Ott v. State,
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1998 OK CR 51, | 13, 967 P.2d 472, 477. There-
fore, we find no error and thus no plain error in
the absence of the instruction.

925 In Proposition VI, we review for plain
error the trial court’s failure to sua sponte
instruct the jury on institutional earned credits.
See Daniels, 2016 OK CR 2, ] 3, 369 P.3d at 383.
In Watts, 2008 OK CR 27, 19, 194 P.3d at 137 we
found no plain error in the omission of an
instruction on the defendant’s ineligibility for
some institutional earned credits to reduce his
prison sentence as such an instruction would
introduce highly speculative factors into jury
sentencing decisions. Appellant’s arguments to
the contrary are not persuasive. We find no
error and thus no plain error in the absence of
the instruction.

926 In Proposition VII, Appellant contends
the trial court erred by failing to instruct the
jury sua sponte that if convicted, he would be
subject to the Oklahoma Methamphetamine
Registry Act. Appellant asserts this is addi-
tional punishment and the failure to make the
jury aware of the additional punishment is a
denial of his due process rights.

927 “[T]rial courts have a duty to instruct the
jury on the salient features of the law raised by
the evidence with or without a request.” Hogan
v. State, 2006 OK CR 19, { 39, 139 P.3d 907, 923.
Here, our review is for plain error as no request
was made for such an instruction nor was an
objection raised to the absence of the instruc-
tion. Daniels, 2016 OK CR 2, ] 3, 369 P.3d at 383.

928 The Oklahoma Methamphetamine Reg-
istry Act, 63 O.S5.Supp.2013, § 2-701, establishes
a registry of persons convicted of various
methamphetamine crimes, and applies to all
persons convicted after November 1, 2010, and
all persons on probation for any specified
offense as of that date. See Wolf v. State, 2012
OK CR 16, { 3,292 P.3d 512, 514. Upon convic-
tion, the district court clerk is required to send
the name of the offender to the Oklahoma State
Bureau of Narcotics and Dangerous Drugs
(OSBNDD), which maintains the registry. A
person subject to the registry is prohibited
from buying pseudoephedrine. Every pharma-
cist or other person who sells, manufactures or
distributes pseudoephedrine must check the
registry at each purchase, and deny the sale to
any person on the list. Id. Appellant has not
cited to any authority where a uniform instruc-
tion on the Oklahoma Methamphetamine Reg-
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istry Act has been created or required to be
given to the jury.

929 The State directs us to Reed v. State, 2016
OK CR 10, 373 P.3d 118 and argues the reason-
ing used there to find a jury instruction on the
Sex Offender Registration Act is not required is
applicable to an instruction on the Oklahoma
Methamphetamine Registry Act. We agree and
find the reasoning used in Reed applicable to
the present case.

930 The requirements of the Oklahoma
Methamphetamine Registry Act were not part
of the range of punishment for Appellant’s
offense nor did any statutory provision permit
a judge or a jury to impose, delay, alter, or sus-
pend registration and no provision within the
Oklahoma Methamphetamine Registry Act
authorizes a sentencing judge or jury to require
or preclude compliance with the Act. As we
found with the Sex Offender Registration Act,
the Oklahoma Methamphetamine Registry Act
is a regulatory scheme that is entirely separate
and distinct from the applicable punishment
range. See Reed, 2016 OK CR 10, ] 17, 373 P.3d
at 123.

431 Further, it is not analogous to the 85%
Rule as registration pursuant to the Oklahoma
Methamphetamine Registry Act has no bearing
on the issue of guilt or the actual term of
imprisonment or fine imposed. Thus, registra-
tion pursuant to Oklahoma Methamphetamine
Registry Act is not a material consequence of
sentencing and is a collateral matter outside
the jury’s purview. Registration pursuant to
Oklahoma Methamphetamine Registry Act is
not a salient feature of the law in drug cases
upon which trial courts have a duty to instruct.
Finding no error in the absence of a jury
instruction on the Oklahoma Methamphet-
amine Registry Act, we find no error and thus
no plain error.

932 In Proposition VIII, we review Appel-
lant’s claims of ineffective assistance of counsel
under the standard set forth in Strickland wv.
Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.
Ed.2d 674 (1984). In order to show that counsel
was ineffective, Appellant must show both
deficient performance and prejudice. Goode v.
State, 2010 OK CR 10, | 81, 236 P.3d 671, 686
citing Strickland, 466 U.S. at 687, 104 S.Ct. at
2064. See also Marshall v. State, 2010 OK CR 8, |
61,232 P.3d 467, 481. In Strickland, the Supreme
Court said there is a strong presumption that
counsel’s conduct falls within the wide range
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of reasonable professional conduct, i.e., an
appellant must overcome the presumption
that, under the circumstances, counsel’s con-
duct constituted sound trial strategy. Goode,
2010 OK CR 10, ] 81, 236 P.3d at 686. To estab-
lish prejudice, Appellant must show that there
is a “reasonable probability that, but for coun-
sel’s unprofessional errors, the result of the
proceeding would have been different.” Id., at
9 82, 236 P.3d at 686.

{33 As addressed in this opinion, trial coun-
sel failed to object to the allegations of error
raised in Propositions II, III, IV, V, VI and VII.
However, counsel’s failures to raise objections
did not prevent this Court from thoroughly
reviewing the allegations of error under the
plain error standard. In each instance none of
the alleged errors were sufficient to warrant
relief. Therefore, any trial objections raised by
counsel would have been overruled. We have
previously held that trial counsel will not be
found ineffective for failing to raise objections
which would have been overruled. Eizember v.
State, 2007 OK CR 29, ] 155, 164 P.3d 208, 244.
Further, as none of the allegations warrant
relief on appeal, Appellant has failed to show
how he was prejudiced by counsel’s omissions.
Appellant has failed to meet his burden of
showing a reasonable probability that, but for
any unprofessional errors by counsel, the result
of the trial would have been different. Accord-
ingly, we find that Appellant was not denied
the effective assistance of counsel.

{34 In Proposition IX, Appellant argues that
his fifty (50) year sentence is excessive. The
question of excessiveness of punishment must
be determined by a study of all the facts and
circumstances of each case. Rackley v. State,
1991 OK CR 70, {7, 814 P.2d 1048, 1050. Where
the punishment is within the statutory limits
the sentence will not be disturbed unless under
all the facts and circumstances of the case it is
so excessive as to shock the conscience of the
Court. Pullen v. State, 2016 OK CR 18, ] 16, 387
P.3d 922, 928. Considering all the facts and cir-
cumstances of Appellant’s case, his sentence is
not so excessive as to shock the conscience of
the Court.

935 In Proposition X, Appellant argues the
accumulation of errors denied him a fair trial.
This Court has held that a cumulative error
argument has no merit when this Court fails to
sustain any of the other errors raised by Appel-
lant. Engles v. State, 2015 OK CR 17, ] 13, 366
P.3d 311, 315; Lott v. State, 2004 OK CR 27,
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166, 98 P.3d 318, 357. As we have found no
error in the allegations raised herein, we find
no cumulative error.

DECISION

136 The JUDGMENT and SENTENCE is
AFFIRMED. Pursuant to Rule 3.15, Rules of the
Oklahoma Court of Criminal Appeals, Title 22,
Ch.18, App. (2018), the MANDATE is OR-
DERED issued upon the delivery and filing of
this decision.
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Lewis, V.P].: concur
Hudson, ]J.: concur in result
Kuehn, J.: concur in result
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HUDSON, JUDGE: CONCUR IN RESULTS

91 I concur in the results of today’s decision.
However, I disagree with the manner in which
the Court resolves Proposition V. The Majority
utilizes a two-step approach that begins with
the “elements” test to determine whether Pos-
session with Intent to Distribute is a lesser
related offense of Trafficking in this case. How-
ever, in Shrum v. State, 1999 OK CR 41, 991 P.2d
1032, this Court adopted the “evidence” test
after carefully considering the advantages and
disadvantages of both the “elements” and “evi-
dence” tests. Id., 1999 OK CR 41, 1 10, 991 P.2d at
1036. The Majority’s approach erroneously alters
this Court’s binding legal precedent and con-
fuses the issue for the bench, bar and public.
Whether a lesser related offense instruction is
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warranted is a fact dependent issue, and hence,
must be decided on a case by case basis. State .
Tubby, 2016 OK CR 17, 1, 387 P.3d 918, 922
(Hudson, J., Specially Concurring). The pivotal
question being whether evidence was present-
ed that “would allow a jury rationally to find
the accused guilty of the lesser offense and
acquit him on the greater.” Tryon v. State, 2018
OK CR 20, | 66, 423 P.3d 617, 638 (“trial court
should instruct on any lesser form of [offense]
supported by the evidence”).

92 Reviewing for plain error in this case, the
Court should look to “whether the evidence
might allow a jury to acquit the defendant of
the greater offense and convict him of the
lesser.” Harris v. State, 2004 OK CR 1, { 50, 84
P.3d 731, 750. Here, given the uncontroverted
evidence that Appellant possessed in excess of
200 grams of methamphetamine, no rational
trier of fact could have rejected this evidence
and convicted him of the lesser related offense of
Possession with Intent to Distribute. Id. Thus, no
plain error occurred.

KUEHN, JUDGE, CONCURRING IN
RESULT:

q1 I agree that Appellant’s conviction should
be affirmed. However, I disagree with the
analysis used in Proposition V regarding lesser
related offenses. The Majority categorically re-
jects the idea that Possession with Intent to
Distribute can ever be considered a lesser
related option in a Trafficking prosecution. To
the extent that our prior case law supports that
suggestion, it is in conflict with Shrum v. State,
1999 OK CR 41, 991 P2d 1032."' I certainly
agree that Possession with Intent to Distrib-
ute is not “necessarily” included within the

distonce
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crime of Trafficking, because no intent to dis-
tribute is ever required for Trafficking. It is,
however, a related offense.? The proper test
for whether lesser related offense instructions
are warranted is whether any rational juror
could have rejected evidence that distinguish-
es the greater crime from the lesser. McHam v.
State, 2005 OK CR 28, ] 21, 126 P.3d 662, 670.
When, as here, no rational juror could have
ignored uncontroverted evidence that the
quantity of drugs exceeded the threshold for
Trafficking, no instruction on Possession with
Intent to Distribute is warranted.

LUMPKIN, PRESIDING JUDGE

1. This is not the first time we have declined to extend Coates. In
Land-Cooper v. State, Case No. F-2015-1139, opinion not for publication
(Feb. 28, 2017) we declined to extend the holding of Coates to invalidate
a fine clearly authorized by the Legislature in 63 0.5.2011, § 2-415
where the defendant’s sentence was enhanced under § 51.1.

2. Appellant’s reliance on Wolf is misplaced as it did not address the
jury instruction issue, rather the holding in Wolf found Subsections (B)
and (H) of Section 2-701 unconstitutional as violating the defendant’s
due process rights to notice. 2012 OK CR 16, ] 18, 292 P.3d at 518.

KUEHN, JUDGE

1. The Majority relies on Dufries v. State, 2006 OK CR 13, 20, 133
P.3d 887, 891. However, Dufries itself is in conflict with Shrum.
Although Dufries was decided well after Shrum, it relies on Ott v. State,
1998 OK CR 51, { 13, 967 P.2d 472, 477. Ott was decided before Shrum,
and thus used the strict elements test in effect at that time, which was
explicitly rejected in Shrum. To the extent that Dufries conflicts with
Shrum it should be overruled.

2. While the term “trafficking” usually connotes economic transac-
tions, the crime Appellant was convicted of is merely an aggravated
possession offense. Nevertheless, prosecutors in Trafficking cases rou-
tinely offer evidence that tends to show economic activity, such as
digital scales, retail packaging, and transaction records. They also
present evidence of the “street value” of the drugs that were seized. In
fact, over defense objection, the prosecutor in this case elicited an offi-
cer’s testimony about the street value of the methamphetamine on
which the Trafficking charge was based. The State may not have to
prove an intent to distribute to obtain a conviction for Trafficking, but
I believe it is disingenuous to treat Trafficking and Possession with
Intent to Distribute as if they were completely unrelated crimes.
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Current: James L. Kee, Duncan
Carter, Cleveland, Garvin, Grady,
Jefferson, Love, McClain, Murray
and Stephens counties
(Three-year term: 2019-2021)
Nominee: Andrew E. Hutter,
Norman

Member At Large

Current: Alissa Hutter, Norman
Statewide

(Three-year term: 2019-2021)
Nominee: Miles T. Pringle,
Oklahoma City

NOTICE

Pursuant to Rule 3 Section 3 of
the OBA Bylaws, the nominees for
uncontested positions have been
deemed elected due to no other
person filing for the position.

The election for the contested
position will be held at the House of
Delegates meeting Nov. 9, during
the Nov. 7-9 OBA Annual Meeting.

Terms of the present OBA officers
and governors will terminate
Dec. 31, 2018.



OKLAHOMA BAR ASSOCIATION

(See Article 1l and Article Ill of the OBA Bylaws)

OFFICERS
President-Elect

Susan B. Shields,
Oklahoma City

Nominating Petitions have
been filed nominating Susan B.
Shields for President-Elect of the
Oklahoma Bar Association Board
of Governors for a one-year term
beginning January 1, 2019.

A total of 573 signatures appear
on the petitions.

Vice President
Lane R. Neal, Oklahoma City

Nominating Petitions have
been filed nominating Lane R.
Neal for Vice President of the
Oklahoma Bar Association Board
of Governors for a one-year term
beginning January 1, 2019.

A total of 126 signatures appear
on the petitions.

BOARD OF GOVERNORS
Supreme Court Judicial
District No. 3

David T. McKenzie,
Oklahoma City

Nominating Petitions have
been filed nominating David T.
McKenzie for election of Supreme
Court Judicial District No. 3 of the
Oklahoma Bar Association Board
of Governors for a three-year term
beginning January 1, 2019.

A total of 57 signatures appear
on the petitions.

NOMINATING PETITIONS

Supreme Court Judicial
District No. 4

Timothy E. DeClerck, Enid

Nominating Petitions have
been filed nominating Timothy E.
DeClerck for election of Supreme
Court Judicial District No. 4 of the
Oklahoma Bar Association Board
of Governors for a three-year term
beginning January 1, 2019.

A total of 46 signatures appear
on the petitions.

A Nominating Resolution has
been received from the following
county: Garfield County

Supreme Court Judicial District
No. 5

Andrew E. Hutter, Norman

Nominating Petitions have
been filed nominating Andrew E.
Hutter for election of Supreme
Court Judicial District No. 5 of the
Oklahoma Bar Association Board
of Governors for a three-year term
beginning January 1, 2019.

A total of 31 signatures appear
on the petitions.

Member at Large

Miles T. Pringle, Oklahoma City

Nominating Petitions have been
filed nominating Miles T.
Pringle, Oklahoma City for
election of Member at Large of the
Oklahoma Bar Association Board
of Governors for a three-year term
beginning January 1, 2019.

A total of 105 signatures
appear on the petitions.
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“A GOOD NIGHT’S SLEEP IS HARD TO FIND, OR IS IT?”

The Oklahoma Rules of Professional Conduct cover many topics with regard to the conduct for attorneys.

This presentation will cover assorted ethical issues that confront attorneys in business and corporate
matters regarding 1) the client-lawyer relationship, 2) an attorney’s role as counselor, 3) an attorney’s
role as advocate, 4) transactions with persons other than clients, as well as 5) public service

presented by
BUFORD BOYD POLLETT, J.D.

Genave King Rogers Assistant Professor of Energy Law and Commerce
The University of Tulsa ¢ Collins College of Business

sponsored by and in conjunction with the annual meeting of the

o Business and Corporate Law Section of the Oklahoma Bar Association
- WHEN:  Thursday, Nov. 8, 2018 10:00 - 11:15 a.m.

announcements and presentation

11:125 - 11:30 a.m. business meeting

=) WHERE: Hyatt Regency Hotel » 100 E. 2nd St. ¢ Tulsa, OK 74103
meeting room will be announced in Annual Meeting materials

This program has been approved by the OBA for 1 hour of MCLE Ethics Credit.
This seminar is free for members of the Business and Corporate Law Section of the OBA
All other attendees: $100

PLEASE RSVP to Sue Wagner - swagner@gablelaw.com ¢ 918-595-4910

NOTICE OF MEETINGS

CREDENTIALS COMMITTEE

The Oklahoma Bar Association Credentials Committee will meet Thursday, Nov. 8, 2018, from
9-9:30 a.m. in Room 1 of Director’s Row on the second floor of the Hyatt Regency Hotel, 100 E.
Second Street, Tulsa, Okluhoma, in conjunction with the 114th Ahhudl Meeting. The committee
members are: Chairperson Luke Guither, Henryettu; Kimberly K. Moore, Tulsa; Jennifer Custillo,
Oklahomua City; und Jeffery D. Trevillion, Oklahoma City.

RULES & BYLAWS COMMITTEE

The Rules & Byluws Committee of the Okluhomu Bar Associution will meet Thursday, Nov. 8,
2018, from 10-10:30 u.m. in Room 1 of Director’s Row on the second floor of the Hyutt Regency
Hotel, 100 E. Second Street, Tulsa, Oklahoma, in conjunction with the 114th Anhhudl Meeting. The
committee members are: Chuirperson Judge Richard A. Woolery, Supulpa; Roy D. Tucker, Musk-

oyee; Billy Coyle IV, Okluhomu City; Nuthan Richter, Mustung; and Ron Gore, Tulsa,
RESOLUTIONS COMMITTEE

The Oklauhoma Bar Association Resolutions Committee will meet Thursday, Nov. 8, 2018, from
10:45 - 11:45 a.m. in Room 1 of Director’s Row on the second floor of the Hydtt Regency Hotel,
100 E. Second Street, Tulsa, Oklahoma, in conjunction with the 114th Annhudl Meeting. The com-
mittee members are: Chuirperson Molly A. Aspan, Tulsu; Kendall A. Sykes, Okluhoma City; Cory
B. Hicks, Guymon; Clayton Baker, Vinita; Courthey Briggs, Okluhoma City; and Mark E. Fields,
McAlester.
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Annual Luncheon

Ttuwnday, Now. §

Sponsored by the Family Law Section
Part of the COI& Annual Meeting | www.okbar.org/annualmeeting




Criminal Law Section

ANNUAL LUNCHEON
Wednesday, November 7, 2018 - 11:50-1:15
Hyatt Hotel (OBA Annual Meeting)

100 E. 2nd St., Tulsa, OK

FANTASTIC KEYNOTE SPEAKERS

U.S. MAGISTRATE JUDGE SUZANNE MITCHELL, OKLAHOMA COUNTY DISTRICT COURT JUDGE KEN
STONER, AND SUPERVISORY U.S. PROBATION OFFICER JEFF YOWELL will discuss the latest in
specialty state court programs for criminal defendants. In addition, they will discuss the CARE reentry
program that provides support systems for defendants with drug, alcohol and (in possibly in the future)
gambling issues. Register soon as seating is limited and the speakers are fantastic.

PROFESSIONAL ADVOCATE OF THE YEAR AWARDS

The Criminal Law Section will recognize the Defense Attorney of the Year and the Prosecutor of the
Year who (as recognized by their peers) exhibit superior advocacy skills before the court and consistently
show professionalism, courtesy, and respect to opposing counsel in the spirit of the adversarial system.
Prosecutors nominate defense attorneys, and defense attorneys nominate prosecutors. Send nominations
to wilds@nsuok.edu or Trent.Baggett@dac.state.ok.us.

HONORABLE DONALD L. DEASON AWARD

The Criminal Law Section will award the Honorable Donald L. Deason Judicial Award to in
Oklahoma or Tenth Circuit Judge who is known for character, dedication, and professional excellence.

BBQ BUFFET: Chopped Iceberg Lettuce, Tomatoes, Shredded Carrots, Cucumbers, Ranch Dressing
Roasted Dill Potatoes, Sweet Baked Beans, Golden Corn, Sliced Smoked Brisket, BBQ Chicken
Drumsticks, Pickles, Sliced Red Onion, Cherry Peppers, and Fantastic Fudge Brownies.

DOOR PRIZES: Everyone will receive a Criminal Law adhesive cell phone credit (or business) card
holder. In addition, we will draw names for our Thunder Tickets, some Criminal Law polo shirts, and
our famous Criminal Law sharks! You must be present during the drawings to win the door prizes.

Criminal Law Section Annual Luncheon
November 7, 2018 ¢ Tulsa Hyatt Hotel (during the OBA Annual Meeting)

Last Name (print) First Name

Address

City. State Zip,

Email Phone OBA #

1 $20 - Criminal Law Section Member [ $15 - Judge [ $30 - Non-member 1 $30 after Oct. 30 or at the door

1 Check 1 Visa 1 Mastercard Q Card #

Signature (required if paying by credit card)

REMIT TO: CRIMINAL LAW SECTION OF THE OBA, ATTN: ROBERTA YARBROUGH

E-Mail: robertay@okbar.org Mail: OBA Administration Department
Fax: (405) 416-7001 (Attn: Roberta Yarbrough) PO Box 53036, Oklahoma City, OK. 73152
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Now 7-9 | Tubsa Hyall Regency

REGISTRATION

Join us for great speakers, great events and good times with great friends at this year’s Annual Meeting. See
what’s included with your Annual Meeting registation below. Plus, choose from optional CLE courses with
nationally recognized speakers and add-on luncheons.

What’s included in your Annual Meeting registration:
Conference gift
Wednesday President’s Reception and Thursday Kim & Alan’s House Party social events
OBA hospitality refreshments daily
20% discount on registrants’ Annual Luncheon tickets

HOW TO REGISTER

Online
Register online at
www.okbar.org/
annualmeeting

Location

Most activities will take place at
the Hyatt Regency Tulsa, 100
E 2nd St., Tulsa, 74103, unless
otherwise specified.

CLE Materials

You will receive electronic CLE
materials in advance of the seminar.

Mail
OBA Annual Meeting
P.O. Box 53036
Okla. City, OK 73152

DETAILS

Hotel

Fees do not include hotel
accommodations. For reservations
at the Hyatt Regency Tulsa, call
888-591-1234 and reference the
Oklahoma Bar Association, or go
to www.okbar.org/annualmeeting.
A discount rate of $115 per night is
available on reservations made on
or before Oct. 14.

Phone
Call Mark at
405-416-7026 or
800-522-8065

Fax/Email
Fax form to
405-416-7092 or email
to marks@okbar.org

Cancellation

Full refunds will be given through
Oct. 31. No refunds will be issued
after that date.

Special Needs

Please notify the OBA at least
one week in advance if you
have a special need and require
accommodation.



Name

Email

Badge Name (if different from roster) Bar No.
Address

City State __ Zip Phone

Name of Nonattorney guest

Please change my OBA roster information to the information above: [ Yes [ No

Check all that apply: [] Judiciary [] Delegate [1 Alternate

**Early Standard *New Member *New Member
Rate Rate Early Rate Standard Rate
Meeting Registration [J $75 L] $100 1 $0 ] $25
v'Check your choice
*New members sworn in this year SUBTOTAL $
“*Early rate applies to registrations
made on or before Oct. 14.
CLE
Early rate valid on or before Oct. 14. v'Check the box next to your choice.
Early Rate Standard Rate Early Rate Standard Rate
With Meeting With Meeting Without Meeting Without Meeting
Registration Registration Registration Registration
Wednesday ] $50 ] $100 ] $75 ] $125
Getting Out of the Weeds: What
You Need to Know about the New
World of Marijuana Regulation
Thursday (] $50 ] $100 ] $75 [ $125

The Internet of Things and Leveraging

Digital Evidence, Mark Lanterman, and

Cybersecurity Panel, Eide Bailly LLP,

Anglin PR and GableGotwals SUBTOTAL $

LUNCHEONS AND EVENTS

Annual Meeting registration not required

Law School Luncheon [Jocu [Lou 0O TU __ #ofticketsat$40 $

Annual Luncheon with meeting registration __ #ofticketsat$40 $

Annual Luncheon without meeting registration __ #ofticketsat$50 $

Delegate Breakfast for nondelegates and alternates __ #ofticketsat$30 $

Delegate Breakfast for delegates (no charge) [] (check if attending as a delegate)

SUBTOTAL $
PAYMENT
[J Check enclosed: Payable to Oklahoma Bar Association TOTAL COST $

Credit card: [] VISA [] Mastercard [ 1 American Express [ 1 Discover

Card # CVV#Exp. _____ Date

Authorized Signature




Real Property Section
Annual Meeting

November 8, 2018 ¢ 2-4 p.m.

Location: Promenade Ballroom A, Hyatt Regency Hotel
Downtown Tulsa — 100 E 2nd St., Tulsa, OK 74103

Oklahoma Supreme Court Vice-Chief Justice Noma Gurich
Kraettli Epperson, Scott McEachin and Dale Astle
to discuss recent Oklahoma decisions involving
real property matters

Pending 1 hour of CLE credit

NOTICE OF JUDICIAL VACANCY

The Judicial Nominating Commission seeks applicants to fill the following judicial office:

Associate District Judge
First Judicial District
Cimarron County, Oklahoma

This vacancy is due to the retirement of the Honorable Ronald Kincannon effective Decem-
ber 31, 2018.

To be appointed an Associate District Judge, an individual must be a registered voter
of the applicable judicial district at the time (s)he takes the oath of office and assumes
the duties of office. Additionally, prior to appointment, the appointee must have had
a minimum of two years experience as a licensed practicing attorney, or as a judge of
a court of record, or combination thereof, within the State of Oklahoma.

Application forms can be obtained on line at www.oscn.net by following the link to the
Oklahoma Judicial Nominating Commission or by contacting Tammy Reaves, Administrative
Office of the Courts, 2100 North Lincoln, Suite 3, Oklahoma City, OK 73105, (405) 556-9300,
and should be submitted to the Chairman of the Commission at the same address no later
than 5:00 p.m., Friday, November 16, 2018. If applications are mailed, they must be post-
marked by midnight, November 16, 2018.

Steve Turnbo, Chair
Oklahoma Judicial Nominating Commission
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CALENDAR OF EVENTS

November

1

12
13

Vol. 89 — No. 28 — 10/27/2018

OBA Lawyers Helping Lawyers Discussion
Group; 6 p.m.; Office of Tom Cummings, 701 NW
13th St., Oklahoma City, OK 73012; RSVP to
Jeanie Jones 405-840-0231

OBA Legal Internship Committee meeting;
12 p.m.; Oklahoma Bar Center, Oklahoma City
with teleconference; Contact H. Terrell Monks
405-733-8686

OBA Government and Administrative Law
Section meeting; 4 p.m.; Oklahoma Bar Center,
Oklahoma City with teleconference; Contact
Melissa L. Blanton 405-521-6600

OBA Annual Meeting; Hyatt Regency Downtown,
Tulsa

OBA Law-Related Education Committee
meeting; 12 p.m.; Oklahoma Bar Center, Oklahoma
Gity with teleconference; Contact Amber Peckio Garrett
918-895-7216

0BA Closed — Veterans Day

OBA Legislative Monitoring Committee
meeting; 12 p.m.; Oklahoma Bar Center, Oklahoma
City with teleconference; Contact Angela Ailles Bahm
405-475-9707

OBA Women in Law Committee meeting;

4 p.m.; Oklahoma Bar Center, Oklahoma City with
BluedJeans; Contact Melanie Christians 405-705-3600
or Brittany Byers 405-682-5800

14

15

19

20

21

OBA Clients’ Security Fund Committee
meeting; 2 p.m.; Oklahoma Bar Center, Oklahoma
City with teleconference; Contact Micheal Salem
405-366-1234

OBA Diversity Committee meeting; 12 p.m.;
Oklahoma Bar Center, Oklahoma City with
teleconference; Contact Telana McCullough
405-267-0672

0BA Professionalism Committee meeting;
4 p.m.; Oklahoma Bar Center, Oklahoma City with
teleconference; Contact Linda Scoggins 405-319-3510

OBA Member Services Committee meeting;
1:30 p.m.; Oklahoma Bar Center, Oklahoma City;
Contact Peggy Stockwell 405-321-9414

0BA Bench and Bar Committee meeting;
12 p.m.; Oklahoma Bar Center, Oklahoma City;
Contact Rod Ring 405-325-3702

OBA Family Law Section meeting; 11:30 a.m.;
Oklahoma Bar Center, Oklahoma City; Contact
Jeffrey H. Crites 580-242-4444

22-23 0BA Closed - Thanksgiving

21

28

0BA Access to Justice Committee meeting;
11:30 a.m.; Oklahoma Bar Center, Oklahoma City with
BlueJeans; Contact Rod Ring 405-325-3702

OBA Bar Center Facilities Committee meeting;
1 p.m.; Oklahoma Bar Center, Oklahoma City with
teleconference; Contact Bryon J. Will 405-308-4272

December

4

OBA Government and Administrative Law
Section meeting; 4 p.m.; Oklahoma Bar Center,
Oklahoma City with teleconference; Contact
Melissa L. Blanton 405-521-6600

OBA Lawyers Helping Lawyers Discussion
Group; 6 p.m.; Office of Tom Cummings, 701 NW
13th St., Oklahoma City, OK 73012; RSVP to
Jeanie Jones 405-840-0231

0BA Board of Governors meeting; 10 a.m.;
Oklahoma Bar Center, Oklahoma City; Contact
John Morris Williams 405-416-7000
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Opinions of Court of Civil Appeals

2018 OK CIV APP 61

IN THE MATTER OF: ].S,, child under 18
years of age. STEPHEN SHAW and ROBYN
DICKENS, Appellants, vs. STATE OF
OKLAHOMA, Appellee.

Case No. 116,622. September 14, 2018

APPEAL FROM THE DISTRICT COURT OF
TULSA COUNTY, OKLAHOMA

HONORABLE DORIS L. FRANSEIN,
TRIAL JUDGE

AFFIRMED

Timothy J. Gifford, LAW OFFICE OF TIMO-
THY J. GIFFORD, Tulsa, Oklahoma, for Appel-
lants

Stephen A. Kunzweiler, TULSA COUNTY
DISTRICT ATTORNEY, Gregory A. Eberhard,
ASSISTANT DISTRICT ATTORNEY, Tulsa, Ok-
lahoma, for Appellee

Timothy R. Michaels-Johnson, TULSA LAW-
YERS FOR CHILDREN, Tulsa, Oklahoma, for
Child

DEBORAH B. BARNES, PRESIDING JUDGE:

1 Appellants Stephen Shaw and Robyn
Dickens (collectively, Parents) appeal from the
trial court’s order terminating their parental
rights to their minor child on the sole ground
that the trial court committed fundamental
error in terminating their rights pursuant to
10A O.S. Supp. 2014 § 1-4-904(B)(17) instead of
10A O.S. Supp. 2013 § 1-4-904(B)(15). We affirm.

BACKGROUND

92 The facts pertinent to this appeal are not
in dispute. On June 11, 2014, the minor child
was placed in emergency custody with the
Department of Human Services (DHS). On
June 20, 2014, Appellee State of Oklahoma filed
a petition seeking leave to have the minor child
adjudicated deprived as defined by 10A O.S.
2011 § 1-1-105(20)(a), (b), (d) and (e).! Parents
stipulated to the petition and an adjudication
order was filed on July 23, 2014, for the statu-
tory basis of “neglect — nutritional and envi-
ronmental” and “mental health and/or intel-
lectual disability may have contributed to the
neglect.” The court ordered Individualized Ser-
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vice Plans for Parents on September 10, 2014. On
December 16, 2015, State filed motions to termi-
nate Parents’ rights and the same grounds for
termination were alleged as to each parent, as
follows: (1) failure to correct conditions for the
requisite statutory period, 10A O.S. Supp. 2013
& Supp. 2015 § 1-4-904(B)(5); (2) willful failure
to contribute to the support of the minor child
for the requisite statutory period, 10A O.S.
Supp. 2011 & Supp. 2015 § 1-4-904(B)(7); and
(3) minor “child has been placed in foster care
by [DHS] for fifteen of the most recent twenty-
two months preceding the filing of this motion/
petition,” 10A O.S. Supp. 2013 § 1-4-904(B)(15).
State filed a second motion to terminate paren-
tal rights on September 7, 2016, again alleging
against both parents grounds pursuant to 10A
O.S. § 1-4-904(B)(5) and (7), and alleging that
the minor child “was younger than four years
of age at the time of placement in foster care by
[DHS], has been in foster care for six of the
most recent twelve months, and cannot safely
be returned to the home of [Parents]” pursuant
to 10A O.S. Supp. 2015 § 1-4-904(B)(17).2

I3 Parents waived their rights to a jury trial
and a non-jury trial was held on September 7
and 8, 2017. On September 27, 2017, the trial
court entered its “Decision.” Among the find-
ings made by the trial court in its nine-page
decision were the following

Pursuant to statutory calculation, at the
time the Motions to Terminate the Parental
Rights of [Parents] were filed, [minor child]
had been in foster care for almost twenty-six
(26) months (i.e., adjudication date, July 23,
2014, to September [7], 2016). At the time of
the trial, [minor child] had been in foster
care, as defined by law, for approximately
thirty-seven (37) months (i.e., July 23, 2014,
to September 7, 2017).?

The court’s legal conclusions set forth the
requirements of 10A O.S. Supp. 2015 § 1-4-
904(B)(17)* and concluded

There are no issues regarding the adjudica-
tory status of the [minor child] or the
length of time [minor child] has been in
foster care prior to the filing of the Motion.
[State] or the Court did not contribute to
the period of time that [minor child]
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remained in foster care. And despite the
continuances given to [Parents] at their
request to employ the assistance of private
counsel, they still failed to provide any indi-
cia of evidence that obtaining custody of
their child would be safe for [minor child].’

The trial court entered its order sustaining
State’s motion to terminate Parents” parental
rights upon the statutory ground set forth in
10A O.S. § 1-4-904(B)(17) and ordering that
such termination is in minor child’s best inter-
ests. Parents appeal.®

STANDARD OF REVIEW

94 The only issue Parents raise on appeal is
whether the trial court “committed fundamen-
tal error by applying 10A O.S. [Supp.] 2014 §
1-4-904(B)(17) retroactively to terminate [their]
parental rights to the minor child.”” “[A] fun-
damental error is one which ‘has a substantial
effect on the rights of one or more of the par-
ties’”” and is reviewable even if the error has
been raised for the first time on appeal. In re
T.T.S., 2015 OK 36, 1 17, 373 P.3d 1022. “[I]t is
within the purview of this Court to review the
record for fundamental error.” Sullivan v. Forty-
Second West Corp., 1998 OK 48, ] 6, 961 P.2d 801
(citation omitted). Questions of law, such as
those raising fundamental error, are reviewed by
a de novo standard without deference to the trial
court’s legal rulings. In re L.M., 2012 OK CIV
APP 41, { 41, 276 P.3d 1088 (citation omitted).

ANALYSIS

5 Parents argue the 2014 “amendment to
10A O.S. § 1-4-904(B) created a whole new
ground for terminating parental rights under
[subpart] (B)(17)” which shortens the time dur-
ing which a child must be in foster care before
parental rights may be terminated. Thus, they
argue, State’s burden has been lessened from
what it was required to prove under 10A O.S.
Supp. 2013 § 1-4-904(B)(15), which was that the
child was placed in foster care for fifteen of the
most recent twenty-two months preceding the
motion to terminate. Consequently, Parents ar-
gue, the 2014 amendment is not remedial or
procedural; rather, it is substantive and, there-
fore, may only be applied prospectively absent
a clear legislative intent otherwise. They argue
the trial court committed reversible error when
it terminated their rights under a statute — §
1-4-904(B)(17) — that was not in effect on June
20, 2014, the date State filed its petition for
adjudication.
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46 Though not specifically cited by Parents,
the mandate of Article 5, section 54 of the Okla-
homa Constitution appears to be at the heart of
their argument that “State created this cause of
action on June 20, 2014”; therefore, the statu-
tory ground that should have been applied by
the trial court for termination of parental rights
was 10A O.S. Supp. 2013 § 1-4-904(B)(15), the
statute in effect when the petition for adjudica-
tion was filed but which was repealed prior to
State’s December 2015 and September 2016
motions to terminate parental rights.

q7 Article 5, section 54 provides, in part, as
follows:

§ 54. Repeal of statute - Effect

The repeal of a statute shall not . . . affect
any accrued right, or penalty incurred, or
proceedings begun by virtue of such re-
pealed statute.

In the present case, 10A O.S. Supp. 2013 § 1-4-
904(B)(15) was in effect at the time of adjudica-
tion but was not reenacted in the amendments
to § 1-4-904(B) that became effective November
1, 2014; instead, § 1-4-904(B)(16) and (17) were
added. In December 2015, more than a year
after the 2014 version of § 1-4-904(B)(17) became
effective and more than a month after the 2015
version of that statute became effective, State
moved for termination based on the statutory
ground set forth in the 2013 version of § 1-4-
904(B)(15). In September 2016, however, State
filed its motion to terminate parental rights on,
among other grounds, the 2015 version of § 1-4-
904(B)(17). Parents appear to argue that because
the present proceedings were begun under the
2013 version of § 1-4-904(B)(15), the repeal of §
1-4-904(B)(15) “shall not . . . affect . . . proceed-
ings begun by virtue of [§ 1-4-904(B)(15)]”; thus,
termination of their parental rights cannot be
predicated on § 1-4-904(B)(17), either the 2014
or 2015 version of that statute.

{8 State argues, however, that § 1-4-904(B)
(17) did not “have any substantial and negative
effect on [Parents’] rights, [and] in effect be-
stowed on [Parents] additional protections not
afforded to them under the previous version of
the statute.” It further argues § 1-4-904(B)(17)
was prospectively applied because the Septem-
ber 2016 motions to terminate were filed over
six months after the effective date of the
amended statute.

9 We agree with the decision reached by
other divisions of this Court that Article 5, sec-
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tion 54 of the Oklahoma Constitution controls
the issue before us of whether the trial court
committed fundamental error. See e.g., In re
L.M., 2012 OK CIV APP 41, { 51, 276 P.3d 1088;
In re PW.W., 2012 OK CIV APP 18, { 11, 273
P.3d 83. The application of that constitutional
safeguard to the facts of this case requires us to
first determine whether the statutory ground
for termination of parental rights created by §
1-4-904(B)(17) applies prospectively or retroac-
tively. If it applies prospectively, we must then
determine whether, in this case, proceedings
begun for purposes of Article 5, section 54 was
the date State filed its petition for adjudication
or the date State filed its motions for termina-
tion of parental rights.

A. Prospective or Retroactive Application

{10 We discern no legislative intent, express
or necessarily implied, for retroactive applica-
tion of § 1-4-904(B)(17).* “Under the general
rule, operation of the amended statute would
be prospective only, unless one of its excep-
tions applies”; that is, remedial or procedural
statutes which do not create, enlarge, diminish,
or destroy vested rights are generally held to
operate retroactively. In re L.M., 2012 OK CIV
APP 41, 1 43, 276 P.3d 1088 (citations omitted).
There the Court addressed a first impression
issue of whether in parental termination cases
“substantive rights are affected by an amended
ground’s changes to the prior version’s ele-
ments.” Id. I 48. Finding instructive the reason-
ing applied by the Oklahoma Supreme Court
in two workers compensation decisions,’ the In
re L.M. Court determined that the statutory
ground with which it was concerned — § 1-4-
904(B)(13) — added new elements to the for-
mer version of the statute and its application
placed a lesser burden on the State and a
higher burden on the parent in opposing termi-
nation thereby affecting the parent’s substan-
tive rights. “A substantive change which ‘alters
the rights or obligations of a party cannot be
viewed as solely a remedial or procedural
change and cannot be retrospectively applied.’
Sudbury v. Deterding, 2001 OK 10, I 19, 19 P.3d
856, 860. Therefore, as applied to this case, §
1-4-904(B)(13)’s operation is prospective only.”
In re L.M.,  50.

{11 We are persuaded by the reasoning
applied in In re L.M. and to the Court’s conclu-
sion that a determination of whether the
amended statute comes within an exception to
the general rule of prospective application, “re-
quires a comparison of both versions to iden-
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tify any changes to existing law, and if so,
whether the changes are purely remedial or
procedural, in which case the amended statute
would operate retroactively.” Id. I 43 (citations
omitted). “If the changes are substantive, its
operation is prospective only.” Id. (citation
omitted).

12 As Parents assert, unlike former § 1-4-
904(B)(15), pursuant to subpart (B)(17), State
need only prove that the minor child was
placed in foster care for six months of the
twelve months preceding the filing of the
motion or petition for termination, thus lessen-
ing State’s burden of proof and diminishing
the time during which a parent might secure
the child’s release from foster care placement.
Although, as State contends, its burden is
increased by subpart (B)(17)’s requirement that
State must prove “the child cannot be safely
returned to the home of the parent,” that bur-
den places upon a parent an additional defense
and need to counter evidence produced by the
State regarding the child’s safety."

913 We conclude this reduction of time for a
parent to regain custody of a child placed in
foster care and added defense are substantive
changes that require prospective application of
the statute.

B. Proceedings Begun

914 Although we conclude § 1-4-904(B)(17)
applies prospectively, the question remains
whether the trial court’s reliance on that statu-
tory ground for termination of Parents’ paren-
tal rights was fundamental error. Relying on In
re L.M., Parents argue the prior version of the
time-in-foster-care statute should have been
the ground for termination because it was the
statute in effect at the time the petition for
adjudication was filed. As noted by State, other
divisions of this Court have addressed the
issue of whether the filing of a motion to termi-
nate parental rights is the act which constitutes
“proceedings begun” or whether the filing of
the petition for adjudication is the act that con-
stitutes “proceedings begun” in termination of
parental rights cases.

15 “’Proceedings begun’ under the meaning
of [Article 5, section 54] ‘refers to essential
steps or measures to invoke, or establish or
vindicate a right.”” In re L.M., 2012 OK CIV
APP 41, 51 (citing Cole v. Silverado Foods, Inc.,
2003 OK 81, ] 8, 78 P.3d 542). As noted by the
In re L.M. Court, five published COCA cases
had previously addressed “with varying
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results” the effect of “[s]tatutory amendments
to other termination grounds, prior to and after
the State had moved to terminate parental
rights[.]”" Id. ] 37. The Court acknowledged
the facts before it differed from those other
cases, as did the particular statutory ground
alleged for termination of parental rights.
However, the Court stated, and we agree, “[w]
hether [the trial court’s reliance on a particular
version of a statute] constitutes fundamental
error is dependent on the same issue addressed
in all five cases — which version governed
State’s termination proceeding.” Id. | 41 (em-
phasis added). From our reading of those cases
and their rationales and given the requisite ele-
ments for the time-in-foster-care ground for
termination of parental rights, we conclude the
critical date in this case was the filing of the
termination motions.

16 Although the Court in In re L.M. ulti-
mately determined the essential first step
“under the facts of [the] case”" before it was the
filing of the adjudication petition, the facts in
that case are different from those presented here
in one significant particular. In In re L.M. the
petition for adjudication” and the adjudication
order™ brought into the deprived proceedings

§ 7006-1.1(A)(13)’s statutory protection for
a special class of parents with mental ill-
ness or mental deficiency . . . . This “pro-
tected condition” triggered [the child’s]
removal from [the mother’s] custody and
his adjudication as a deprived child. [The
mother’s] mental illness remained the
sole basis for the pending deprived action
and was relied upon in State’s application
to terminate her parental rights. Because
this statutory protection existed when the
deprived action proceedings were begun,
§ 7006-1.1(A)(13)’s application is protect-
ed from extinguishment by the Legisla-
ture’s 2009 amendments under Art. 5, § 54
of the Oklahoma Constitution. Accord-
ingly, we find no fundamental error with
the trial court’s instruction based on §
7006-1.1(A)(13).55

{17 In the present case, the petition for adju-
dication did not bring time in foster care into
the deprived proceedings. Minor child was
adjudged deprived on the statutory basis of
“neglect — nutritional and environmental”
and “mental health and/or intellectual disabil-
ity may have contributed to the neglect.”
Indeed, time in foster care as a ground for ter-
mination under either the former or current
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version of the statute does not even arise until
the requisite time in foster care has occurred
after the child has been placed in foster care or
adjudicated deprived and a petition or motion
for termination is filed. The facts in this case,
therefore, present circumstances more like
those presented in In re PW.W., 2012 OK CIV
APP 18, 273 P.3d 83, and other cases in which
the critical date was held to be the filing of the
petition or motion for termination.

18 In In re PW.W., as in the present case, the
State filed its deprived child petition before
repeal of the then-2009 version of § 7006-1.1(A)
(15) and its motion to terminate parental rights
after its repeal. Because the state had not filed
its motion to terminate parental rights on the
time-in-foster-care ground for termination
before repeal, the Court held fundamental
error occurred because the trial court instructed
the jury on that ground. Even though the mother
had not objected to the trial court’s instruction
on the time-in-foster-care ground for termina-
tion, the Court held the mother “could not, by
waiver, impart such authority upon the trial
court after the Legislature had withdrawn it.” Id.
9 13. Consequently, the critical date was the fil-
ing of the motion to terminate and not the filing
of the petition for adjudication.

419 As previously noted herein, in In re M.C.,
the Court determined the Legislature expressly
provided for the retroactive application of 10
0.S. § 7006-1.1(A)(15). 1999 OK CIV APP 128,
3, 993 P2d 137. In that case, both the petition
for adjudication and the first motion to termi-
nate parental rights were filed prior to the
effective date of the statute. The father stipu-
lated to the petition that he failed to protect the
children from the mother’s neglect, and the
motion to terminate alleged as the sole ground
for termination that the father failed to comply
with the standards set by the court to correct
the deprived conditions. Id. 1. Neither, of
course, contained any reference to the fifteen-
month foster care placement as a statutory
ground for termination of the father’s parental
rights. However, after the enactment of the
statute, the State filed an amended motion to
terminate in which § 7006-1.1(A)(15) and the
failure to correct grounds were alleged. This
motion was filed two weeks before the jury
trial. Over the father’s objection, the jury was
instructed on § 7006-1.1(A)(15), the only ground
for termination found by the jury.

920 While the Court acknowledged that §
7006-1.1(A)(15) retroactively applied as a
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ground for termination against father, the
Court further concluded that as applied in the
case before it, the termination of his parental
rights resulted from the unconstitutional ex
post facto effect of the 1998 amendment. The
Court stated:

The 1998 amendment has a “punitive con-
sequence” that did not exist either at the
time the State initiated the deprived pro-
ceedings, or when it began its quest to ter-
minate father’s parental rights. The 1998
amendment also “change[ed] the obliga-
tion [of father] and impose[ed] . . . a liabil-
ity which did not theretofore exist.” It
clearly has the type of ex post facto effect
forbidden by the Oklahoma Constitution
as applied to this case and any other case of
a parent faced with termination for failure
to correct deprived conditions whose exer-
cise of their right to trial causes foster care
to extend for the period specified in 10 O.S.
Supp. 1998 § 7006-1.1(A)(15).

Inre M.C., ] 8.

121 Although the In re M.C. Court did not
specifically address the issue presented herein,
the Court’s holding rests, in part, on the date
the State “began its quest to terminate father’s
parental rights.” Likewise, as stated by the In re
PW.W. Court, application of the amended ver-
sion of § 7006-1.1(A)(15) has been approved by
the Court “in cases where it went into effect
after the deprived child proceeding was filed
but before the petition [or motion] to terminate
was filed. In re A.G., 2000 OK CIV APP 12, 996
P.2d 494, and In re T.M., 2000 OK CIV APP 65,
6 P.3d 1087.” 2012 OK CIV APP 18, | 14.

422 In the present case, in December 2016,
State first began its quest to terminate Parents’
parental rights, but the statute upon which it
relied for termination had been repealed and
was no longer a statutory basis for termina-
tion." Time in foster care, however, was still
such a ground under the amended version of
the statute, § 1-4-904(B)(17). In State’s second
motion to terminate, the amended version of
the time-in-foster-care statute was a stated
ground for termination.” Because § 1-4-904(B)
(17) was the law in effect at the time State
began its quest to terminate Parents’ parental
rights, we conclude the trial court did not com-
mit fundamental error in relying on that statu-
tory ground for its order terminating their
parental rights.*
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CONCLUSION

923 We conclude 10A O.S. Supp. 2015 § 1-4-
904(B)(17), one of the statutes amending 10A
O.S. Supp. 2013 § 1-4-904(B)(15), operates pro-
spectively because its changes are substantive.
We further conclude the trial court properly
considered 10A O.S. Supp. 2015 § 1-4-904(B)
(17) as a ground for termination of Parents’
rights because it was the statute in effect at the
time State began its quest to terminate their
parental rights. Accordingly, we affirm.

924 AFFIRMED.
RAPP, J., and GOODMAN, ]J., concur.
DEBORAH B. BARNES, PRESIDING JUDGE:

1. The petition set out the following reasons for adjudication from
§ 1-1-105(20):
“Deprived child” means a child:
a. who is for any reason destitute, homeless, or abandoned,
b. who does not have the proper parental care or guardianship,

d. whose home is an unfit place for the child by reason of deprav-
ity on the part of the parent or legal guardian of the child, or
other person responsible for the health or welfare of the child,

e. who is a child in need of special care and treatment because of
the child’s physical or mental condition, and the child’s parents,
legal guardian, or other custodian is unable or willfully fails to
provide such special care and treatment. . . .

2. State’s motion did not contain the dates of the statutory provi-
sions pursuant to which it sought termination of Parents’ parental
rights. As discussed later in this Opinion, Parents raise the issue of
whether the 2014 or 2015 version of § 1-4-904(B)(17) is the statute pur-
suant to which their parental rights were terminated. In our review of
the record, we conclude it is the 2015 version of § 1-4-904(B)(17) upon
which State and the trial court acted.

3.R. at 421.

4. Section 1-4-904(B)(17) provides as follows:

A finding that a child younger than four (4) years of age at the
time of placement has been placed in foster care by [DHS] for at
least six (6) of the twelve (12) months preceding the filing of the
petition or motion for termination of parental rights and the
child cannot be safely returned to the home of the parent.

a. For purposes of this paragraph, a child shall be considered to
have entered foster care on the earlier of:

(1) the adjudication date, or

(2) the date that is sixty (60) days after the date on which the
child is removed from the home.

b. For purposes of this paragraph, the court may consider:

(1) circumstances of the failure of the parent to develop and
maintain a parental bond with the child in a meaningful, sup-
portive manner, and

(2) whether allowing the parent to have custody would likely
cause the child actual serious psychological harm or harm in the
near future as a result of the removal of the child from the sub-
stitute caregiver due to the existence of a strong, positive bond
between the child and caregiver.

5. Although the record contains the pleadings, trial transcript, and
other documents and instruments concerning the evidence upon
which the trial court based its decision, Parents do not assert any argu-
ments concerning the sufficiency of the evidence pertinent to the
length of time minor child had been in DHS custody, to the State or the
court being responsible for the length of time minor child had been in
DHS custody, to the inability of minor child to be safely returned to
Parents” home, and to termination of parental rights as being in minor
child’s best interests.

6. On appeal, minor child’s motion to accept and incorporate
State’s Answer Brief and to waive additional briefing was granted by
the Oklahoma Supreme Court.

7. As previously noted herein, see n.2, supra, Parents allege it is the
2014 version of § 1-4-904(B)(17) upon which their parental rights were
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terminated; State argues its motion for termination was based on the

2015 version of the statute. The 2014 version of the statute states, in part,
A finding that a child younger than four (4) years of age at the
time of the filing of the petition or motion has been placed in
foster care by [DHS]for at least six (6) of the twelve (12) months
preceding the filing of the petition or motion for termination of
parental rights and the child cannot be safely returned to the
home of the parent.

The 2015 version states, in part, as above noted:

A finding that a child younger than four (4) years of age at the

time of placement has been placed in foster care by [DHS] for at

least six (6) of the twelve (12) months preceding the filing of the

petition or motion for termination of parental rights . . ..
(Emphasis added.) The 2015 version of the statute was in effect at the
time the December 2015 and the September 2016 motions to terminate
were filed and the trial court’s decision appears to reference the 2015
version of the statute. In any event, we agree with State’s observation
that the change in the 2015 version from the 2014 version is inconse-
quential to Parents” argument on appeal.

8. This conclusion stands in contrast to the conclusion reached by
another division of this Court in In re M.C., 1999 OK CIV APP 128, 993
P.2d 137, concerning 10 O.S. Supp. 1998 § 7006-1.1(A)(15). The In re
M.C. Court explained that

10 O.S. Supp. 1998 § 7006-1.1(A)(15) . . . allows termination
where “[a] child has been placed in foster care by the Depart-
ment of Human Services for fifteen (15) of the most recent twenty-
two (22) months.” The legislature also expressly provided for the
retroactive application of this amendment to pending cases involv-
ing “adjudicated deprived children who have been in the Depart-
ment’s custody for fifteen (15) of the most recent twenty-two (22)
months, and who were in out-of-home placement . . . as of Novem-
ber 17,1997.” 10 O.S. Supp. 1998 § 7006-1.6(A).
Inre M.C., { 3. Section 7006-1.1(A)(15) was not reenacted in 2009 when
the Legislature amended 10 O.S. § 7006-1.1, 2009 Okla. Sess. Laws, ch.
233, § 76, and renumbered that section 10A § 1-4-904, 2009 Okla. Sess.
Laws, ch. 233, § 263. It was subsequently added to 10A § 1-4-904 in
2013. 10A O.S. Supp. 2013 § 1-4-904(B)(15). Section 7006-1.6(A) was
repealed effective May 21, 2009. 2009 Okla. Sess. Laws, ch. 233, § 189.

9. The Court reasoned:

In American Airlines Inc. v. Crabb, 2009 OK 68, q 14-16, 221 P.3d
1289, 1292-93, the Court found the addition of the phrase “major
cause of the injury” in the amended statutory definition of “com-
pensable injury” added a new element to the claim, intruded on
substantive rights, and could not be applied retroactively. After-
enacted legislation that “alters the elements of a claim or defense
by imposition of new conditions affects the parties” substantive
rights and liabilities.” King Manufacturing v. Meadows, 2005 OK
78, 119, 127 P.3d 584, 590; Welch [v. Armer, 1989 OK 117, 1] 27-28,
776 P.2d 847].

The Court in Cole v. Silverado Food Inc., 2003 OK 81, { 13, 78 P.3d
542, 548, similarly held the retroactive application of an amended
statute of limitations affected the substantive rights of both par-
ties in two ways. First, it made the employer’s defense “much
more extensive than it stood at the time the claim was brought.”
Second it affected the merits or “grounds or elements” of the
employee’s claim, since she would have to confront a “different
defense.” Id. ] 14, n.27. Because the amended statute operated on
“rights in existence,” the Court in Cole held its terms are subject
solely to prospective application.” Id. Similar conclusions were
reached about an amended adoption without consent statute in
Adoption of W.C., 938 N.E.2d 1052 (Ohio Ct. App. 12th 2010) and
Van Bremen v. Geer, 931 N.E.2d 650 (Ohio Ct. App. 5th 2010).

In re L.M., 19 48-49 (footnote omitted).

10. Indeed, one of the findings made by the trial court in its Deci-
sion was that “despite the continuances given to [Parents] at their
request to employ the assistance of private counsel, they still failed to
provide any indicia of evidence that obtaining custody of [minor child]
would be safe for [minor child].”

11. Another published opinion subsequently addressed this issue
in In re T.J., 2012 OK CIV APP 86, 286 P.3d 659.

12.1d. 1 53.

13. The petition alleging the child was deprived stated, among
other things, “[t]hat the mother’s paranoid erratic behaviors is also
placing the child is (sic) at risk of harm.” Id. ] 6.

14. The order of adjudication found the child was deprived
because, among other reasons, “the mother’s paranoid erratic behav-
iors had also placed him at risk of harm.” Id. ] 8.

15. Id. ] 55. We note two divisions of this Court have reached dif-
ferent conclusions about whether the statutory version of “failure to
correct” in effect when the deprived proceedings have begun — that is,
when the petition for adjudication had been filed — or the version in
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effect when the petition or motion for termination had been filed gov-
erns the proceedings to terminate parental rights. In I e J.C., 2010 OK
CIV APP 138, | 2 n.2, 244 P.3d 793, the Court rejected the parent’s
contention that the law in effect at the time of the deprived adjudica-
tion applied to the termination proceeding when the State filed its
second amended motion to terminate after the effective date of the
statutory amendment. However, in I re T.]., 2012 OK CIV APP 86, 286
P.3d 659, the Court found fundamental error had not occurred when
the trial court instructed the jury under the former failure to correct
statute — § 7006-1.1(A)(5) — that was in effect at the time the petition
for adjudication was filed although the state “moved to terminate
parental rights after the effective date of Title 10A (May 21, 2009) based
on the amended ‘failure to correct’ ground, § 1-4-904(B)(5)[.]” Id. q 45.
The Court reasoned that analogous to the circumstance in In re L.M.,
the conditions that warranted adjudication in In re T]. triggered the
child’s removal from the mother’s custody and his adjudication as a
deprived child. As in In re L.M., the Court concluded, the mother’s
efforts in addressing the correction of those conditions (and others) in
In re T]. were the basis for the pending deprived action and were
among the conditions upon which the State relied in its application to
terminate her parental rights. These facts present a circumstance differ-
ent from those in the present case.

16. It is also noted that at the time State filed the December 2016
motions, less than seventeen months, not twenty-two months, had
elapsed from the July 2014 adjudication date; consequently, the former
version of § 1-4-904(B)(15) had not yet been triggered.

17. That motion was filed about a year before trial. Notice and
opportunity to defend are not issues in this case and no objection was
raised by Parents below to the stated ground for termination.

18. Even if we were to conclude that the critical date was the date
of the petition for adjudication such that the former version of the
statute applies, the outcome in this case is the same given the unchal-
lenged factual determinations made by the trial court. See n.3 and
accompanying text, supra.
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{1 Sandra Hold appeals a decision of the
district court finding that a power of attorney
given by Gorman Hold to his son-in-law, Ste-
phen Carlile, was not effective at the time Car-
lile transferred property on Gorman Hold’s

The Oklahoma Bar Journal 1477



behalf. On review, we affirm the decision of the
district court, but on a different rationale from
that stated.

BACKGROUND

{2 Gorman Hold and Sandra Hold were
married but allegedly separated at the time of
the events in this case. In June 2014, Gorman
Hold purchased a property located in Tulsa at
8618 South 69th East Ave (the “8618 property”).
The deed was titled in joint tenancy with one
Kyla Bentley. After suffering, on July 10, 2015,
what is described as a “brain bleed,” Gorman
Hold, on July 13, 2015, executed a durable
power of attorney to his son-in-law, Stephen
Carlile, pursuant to 58 O.5.2011 §§ 1071 through
1077. Four days later, Gorman executed a du-
rable power of attorney to his son, Gary Hold,
stating that it revoked the previous power of
attorney. Carlile was informed of the revoca-
tion, but allegedly disputed its validity, because
the second power of attorney identified only
one witness on the signature page.

93 On October 9, 2015, Carlile, under the
purported authority of the first power of attor-
ney, filed a deed transferring Gorman Hold’s
interest in the 8618 property to himself, with
the stated intention of severing the joint ten-
ancy with Kyla Bentley and destroying the
right of survivorship. Gorman Hold died five
days later, on October 14, 2015. On August 31,
2016, Sandra Hold filed a petition for “quiet
title and ejectment” against Bentley, alleging
that Carlile’s October 9, 2015 deed had severed
the joint tenancy and that Kyla Bentley’s claim
of a right of survivorship created a cloud on
the title of the 8618 property.!

{4 Bentley filed an appearance but did not
answer, and Sandra Hold moved for default
judgment which the trial court denied. Gary
Hold then filed a motion to be added as a
defendant and third-party plaintiff, stating that
he had obtained the rights of Kyla Bentley via
a quitclaim deed, and that he was the real party
in interest. The trial court allowed Hold to be
added as a party. The matter then proceeded as
a suit between Sandra Hold and Gary Hold.
Both parties filed motions for summary judg-
ment on the issue of the validity of Carlile’s
power of attorney. The district court ruled in
Gary Hold’s favor, holding that Gorman Hold
was not competent at the time he executed
either power of attorney. Sandra filed a motion
to reconsider, which was denied. Sandra’s mo-
tion, filed within ten days of the court’s August
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25, 2017, order of summary judgment, is the
functional equivalent of a motion for new trial
filed within ten days, as provided by 12 O.S.
2011 § 651.

95 As a postscript, in September 2017, after
the court had ruled that Carlile’s quitclaim
deed to himself was void due to Gorman’s lack
of competence, and Sandra Hold filed her
motion to reconsider, Kyla Bentley finally re-
appeared in the case and filed a “motion to
vacate” alleging that she had been given no
consideration for her quitclaim deed to Gary
Hold, and that the deed was obtained by fraud.
Bentley argued she was the true owner of the
property. The court denied her motion to
vacate, and there is no record of an appeal by
Kyla Bentley from the latter decision.

STANDARD OF REVIEW

96 Our standard of review when a trial court
denies a motion for new trial after granting
summary judgment is set out in Reeds v. Walker,
2006 OK 43, 1 9, 157 P.3d 100 (footnotes omit-
ted):

Summary relief issues stand before us for
de novo review. All facts and inferences
must be viewed in the light most favorable
to the non-movant. Appellate tribunals
bear the same affirmative duty as is borne
by nisi prius courts to test for legal suffi-
ciency all evidentiary material received in
summary process in support of the relief
sought by the movant. Only if the court
should conclude there is no material fact
(or inference) in dispute and the law favors
the movant’s claim or liability-defeating
defense is the moving party entitled to
summary relief in its favor. A trial court’s
denial of a motion for new trial is reviewed
for abuse of discretion.

See also Andrew v. Depani-Sparkes, 2017 OK 42, |
27,396 P.3d 210 (quoting Reeds).

ANALYSIS
I. STATUTORY POWERS OF ATTORNEY

97 The district court held that Gorman Hold
was not competent at the time of making either
power of attorney. We agree with Sandra Hold
that there is no record evidence of incompe-
tence until September 28, 2015, more than two
months after the subject powers of attorney
were made. This does not end the matter, how-
ever, as the outcome ordered by the district
court is correct as a matter of law.
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I8 This case presents primarily a question of
statutory interpretation. Title 58 O.5.2011 §
1072.2 provides a standard form for a durable
power of attorney. The statute states, “The prin-
cipal, or such other person, shall sign in the pres-
ence of two witnesses, each of whom shall sign
his name in the presence of the principal and
each other.” § 1072.2(A)(1) (emphasis added). It
is this provision on which Sandra Hold relies,
arguing that the second power of attorney
made by Gorman Hold to Gary Hold was
invalid because it shows only one witness.

99 If § 1072.2 stated exclusive and mandato-
ry requirements for a valid power of attorney,
Sandra would be correct. Section 1072.2 con-
tains, however, two curious caveats. The first is
found in subsection A, and states that “failure
to execute a power of attorney as prescribed in
this section shall not be construed to diminish
the effect or validity of an otherwise properly
executed durable power of attorney.” The sec-
ond is found in subsection F, and states, “Noth-
ing in this section shall be construed to affect
powers of attorney established pursuant to
common law.”

910 The exact result of the first caveat is not
immediately clear. The statutory language
implies that there is another way to construct
(“otherwise properly execute”) a durable
power of attorney, but it gives no further guid-
ance. Oklahoma does have a second set of stat-
utes dealing with powers of attorney, at 15
0.5.2011 §§ 1001 through 1020. Those provi-
sions set out a slightly different statutory form
at 15 0.5.2011 § 1003, which does not state a
requirement of two witnesses.

{11 Interpretation would be relatively simple
if the Title 58 statute governed durable powers
of attorney and the Title 15 statute governed
non-durable powers. That is not the case, how-
ever. Title 15 O.5.2011 § 1004 states:

A power of attorney legally sufficient
under this act is durable to the extent that
durable powers are permitted by other
laws of this state and the power of attorney
contains language, such as “This power of
attorney will continue to be effective if I
become disabled, incapacitated, or incom-
petent”, showing the intent of the principal
that the power granted may be exercised
notwithstanding later disability, incapacity,
or incompetency.

It appears that Oklahoma has two statutory
sections allowing the valid construction of a
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durable power of attorney, and only one sec-
tion states a requirement of two witnesses.

{12 Beginning with the rule of interpretation
that the Legislature is not presumed to perform
a vain or useless act’ we must presume some
substantive difference, besides the number of
witnesses, between a durable power of attorney
executed pursuant to 15 O.S. §§ 1001 through
1020 and one executed pursuant to 58 O.S. §§
1071 through 1077. The difference appears to be
a subtle one. Execution pursuant to § 1072.2
creates a presumption of competence and a
presumption of justified reliance if a durable
power is executed pursuant to its provisions:

B. Execution of a durable power of attor-
ney in substantially the form prescribed by
this section shall create a presumption that
the principal understands the nature and
purpose of the power of attorney and has
executed the same while being of sound
mind, and of his free will. A person dealing
with the attorney-in-fact shall not be re-
quired to inquire into the validity or ade-
quacy of the execution of the power of
attorney, nor shall any such person be
required to inquire into the validity or pro-
priety of any act of an attorney-in-fact
apparently authorized by a power of attor-
ney executed pursuant to this section.

{13 This language is absent from 15 O.S. §§
1001 through 1020. This difference becomes
material if competency becomes an issue, or if
third-party reliance becomes an issue. We find
it clear, however, that a durable power of attor-
ney may be executed in Oklahoma pursuant to
the provisions of either 15 O.S. §§ 1001 through
1020 or 58 O.S. §§ 1071 through 1077. As such,
we find the second power of attorney granted
to Gary Hold is valid.

II. COMMON LAW POWERS OF ATTORNEY

q14 Title 58 O.5.2011 § 1072.2 (F) also states
that “nothing in this section shall be construed
to affect powers of attorney established pursu-
ant to common law.” This implies three meth-
ods of creating a valid power of attorney: 15
O.S. §§ 1001 through 1020; 58 O.S. §§ 1071
through 1077, and previous common law. The
statutory forms appear to have evolved, in
part, because of the difficulty in making a
common-law power durable. In Cox v. Freeman,
1951 OK 16, | 37, 227 P.2d 670 (quoting Filtsch
v. Bishop, 1926 OK 603, 247 P. 1110), the Court
noted, “A power of attorney which, in effect, is
a mere contract of agency is revocable at the
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will of the principal.” Because this power exists
by the continuing approval of the principal, it
would fail at common law if the principal
became incompetent. The statutory durable
power of attorney abrogates the common-law
rule that the mental incapacity of the principal
terminates the authority of the agent. See 58
0.5.2011 § 1073.

{15 Even assuming (without agreeing) that
the power of attorney given to Gary Hold was
not validly executed pursuant to either statute,
it was still effective as a common law power, at
least until Gorman Hold became incompetent.
Therefore, the power of attorney given to Ste-
phen Carlile on July 13, 2015, was properly
revoked on July 17> Gary Hold testified that
Carlile was informed of the revocation before
Carlile transferred the subject property. Sandra
Hold did not deny this notice.* Hence, any
transfer made by Carlile on October 9, 2015,
more than two months after his power of attor-
ney was revoked, is void.

CONCLUSION

{16 The power of attorney given to Gary
Hold on July 17, 2015, was valid pursuant to
Oklahoma law and properly revoked the pow-
er of attorney given to Stephen Carlile four
days earlier. Hence, Carlile’s transfer of the
8618 property to himself on October 9, 2015,
had no legal effect. The decision of the district
court is affirmed.

917 AFFIRMED.

FISCHER, ]., concurs, and WISEMAN, PJ,
concurs in result.

P. THOMAS THORNBRUGH, CHIEF JUDGE:

1. Curiously, the petition, while arguing that Carlile’s October 9,
2015 deed to himself was valid, does not state that there was any sub-
sequent transfer between Carlile and Gorman Hold’s estate. If Carlile
was still a co-tenant with Bentley, the estate would appear to have no
interest in the property.

2. See Curtis v. Bd. of Educ. of Sayre Pub. Sch., 1995 OK 119, { 9, 914
P.2d 656.

3. Sandra Hold’s arguments imply that a “hierarchy of revocation”
exists between powers of attorney granted pursuant to 15 O.S. §§ 1001
through 1020, 58 O.S. §§ 1071 through 1077, and common law, i.e., that
powers executed pursuant to 58 O.S. §§ 1071 through 1077 cannot be
revoked unless the new power of attorney uses the same statutory
form. We find no authority for this theory.

4. Sandra Hold stated in summary judgment briefing that she
denied that Carlile was informed that the power of attorney had been
revoked. However, she did so on the basis that the revocation was
legally invalid, not that Carlile was unaware of it.
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IN THE MATTER OF THE ESTATE OF
CLIFFTON FRED WALKER, Deceased, BEV-
ERLY WALKER, Appellant, vs. GENTNER FE.

DRUMMOND, Appellee.
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Case No. 116,753. September 18, 2018

APPEAL FROM THE DISTRICT COURT OF
MAYES COUNTY, OKLAHOMA

HONORABLE SHAWN S. TAYLOR,
TRIAL JUDGE

REVERSED

Brad E. Hilton, HILTON LAW OFFICE, Skia-
took, Oklahoma, for Appellant

Harvey C. Grauberger, DRUMMOND LAW,
PLLC, Tulsa, Oklahoma, for Appellee

JERRY L. GOODMAN, JUDGE:

1 Beverly Walker appeals a February 2,
2018, order denying her motion to dismiss and
Objection to Petition for Probate of Will,
Appointment of Personal Representative,
Determination of Identity of Heirs, Devisees
and Legatees and Termination of Joint Tenancy.
Based on our review of the record and appli-
cable law, we reverse.

BACKGROUND

92 Cliffton F. Walker (Decedent) died on
November 6, 2011. Decedent was an Osage
Indian who died testate, leaving a Last Will
and Testament. Decedent left behind his sur-
viving spouse, Beverly Walker (Spouse), as his
sole devisee/legatee. Decedent owned a frac-
tional Osage headright interest. At the time of
his death, he was a resident of Mayes County,
Oklahoma.

I3 On March 30, 2012, Gentner F. Drum-
mond (Drummond) filed a Petition for Probate
of Will, Appointment of Personal Representa-
tive, Determination of Identity of Heirs, Devi-
sees and Legatees, and Termination of Joint
Tenancy in the District Court of Osage County,
Oklahoma, Case No. PB-2012-43. Drummond
was nominated in the Will to serve as Executor,
and on April 26, 2012, was appointed Personal
Representative in the Osage County probate
case. On November 29, 2016, an Order Approv-
ing First and Final Account, Petition for Decree
of Distribution; Approval of Attorneys’ Fees,
Costs, and Expenses; and Discharge of Per-
sonal Representative was entered. No appeal
was filed and the order is now final.

94 On September 7, 2017, Drummond filed a
petition to probate Decedent’s estate in Mayes
County District Court, Case No. PB-2017-55.
Spouse filed an objection, asserting the Mayes
court did not have jurisdiction as Decedent’s
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estate had previously been probated in Osage
County. Spouse further filed a motion to dis-
miss for lack of jurisdiction, citing the finality
of the Osage County order. Drummond filed a
response, asserting the Osage County District
Court lacked venue over Decedent’s estate
because it was not the county of which Dece-
dent was a resident at the time of his death,
citing 58 O.5.2011, § 5 and Presbury v. County
Court of Kay County, Oklahoma, 1923 OK 127,
213 P. 311. Thus, its actions were void.

15 By order entered on February 2, 2018, the
trial court denied Spouse’s motion to dismiss
and Objection to Petition for Probate of Will,
Appointment of Personal Representative, De-
termination of Identity of Heirs, Devisees and
Legatees and Termination of Joint Tenancy.
Spouse appeals.

STANDARD OF REVIEW

96 We review de novo a district court’s order
on a motion to dismiss. Miller v. Miller, 1998
OK 24, 1 15, 956 P.2d 887, 894.

ANALYSIS

{7 The issue on appeal is whether the Osage
County District Court was a proper venue for
probate of Decedent’s estate. Drummond con-
tends it was not, citing 58 O.5.2011, § 5 and
Presbury v. County Court of Kay County, Okla-
homa, 1923 OK 127, 213 P. 311.

I8 The Oklahoma Supreme Court held in
Presbury, 1923 OK 127, at 1 7, 213 P. at 312, that
wills must be proved, and letters testamentary
or of administration granted, first in the county
of which the decedent was a resident at the time
of his death. The Court relied on § 6193, Revised
Laws 1910, which specifically provided:

Wills must be proved, and letters testamen-
tary or of administration granted:

First. In the county of which the decedent
was a resident at the time of his death, in
whatever place he may have died.

Second. In the county in which the dece-
dent may have died, leaving estate therein,
he not being a resident of the State. ...

Vol. 89 — No. 28 — 10/27/2018

Thus, the Legislature prioritized venue in
which a probate action should be filed by its
use of “First, Second, ...”. The Legislature sub-
sequently amended the statute, specifically re-
moving the priority language. Title 58 O.5.2011,
§ 5 provides:

Wills must be proved, and letters testamen-
tary or of administration granted in the
following applicable situations:

1. In the county of which the decedent was
a resident at the time of his death, regard-
less where he died.

2. In the county in which the decedent
died, leaving an estate therein, the deceased
not being a resident of this state.

3. In the county in which any part of the
estate of the deceased may be, where the
decedent died out of this state, and the
decedent was not a resident of this state at
the time of his death.

4. In the county in which any part of the
estate may be and the decedent was not a
resident of this state, but died within it,
and did not leave an estate in the county in
which he died.

5. In all other cases, in the county where
application for letters is first made.

99 Accordingly, a priority no longer exists in
the statute and a probate action may be filed in
any of the applicable situations listed in § 5. As
a result, venue was proper in Osage County
District Court in PB-2012-43, as it was the
county where application for letters was first
made. The November 29, 2016, Order Approv-
ing First and Final Account, Petition for Decree
of Distribution; Approval of Attorneys’ Fees,
Costs, and Expenses; and Discharge of Per-
sonal Representative in PB-2012-43 is final.

10 Therefore, the District Court erred by
denying Spouse’s motion to dismiss. The Feb-
ruary 2, 2018, order denying Spouse’s motion
to dismiss is reversed.

911 REVERSED.
BARNES, PJ., and RAPP, J., concur.
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Disposition of Cases

Other Than by Published Opinion

COURT OF CRIMINAL APPEALS
Thursday, October 4, 2018

F-2017-709 — On June 28, 2016, as part of a
plea agreement, the Honorable Richard G. Van
Dyck, District Judge, admitted Appellant,
James Gabriel Sander, to the Grady County
Drug Court program in Grady County District
Court Case Nos. CM-2014-679, CF-2015-57,
and CF-2016-164. On July 3, 2017, following an
evidentiary hearing on applications by the
State to terminate Appellant from Drug Court,
the Honorable Kory Kirkland, District Judge,
sustained the applications. In terminating Ap-
pellant from Drug Court, and in accordance
with that agreement sentencing him to the
Drug Court Program, Judge Kirkland imposed
a sentence of twenty (20) years imprisonment
in CF-2016-164 for Unauthorized Use of a
Motor Vehicle, After Former Conviction of Two
or More Felonies, revoked both of Appellant’s
suspended sentences of twenty (20) years each
in CF-2015-57 for Possession of a Firearm after
Felony Conviction, After Former Conviction of
Two or More Felonies; and Possession of a
Controlled Dangerous Substance (Metham-
phetamine and Marijuana), After Former Con-
viction of Two or More Felonies; and further
revoked Appellant’s suspended sentence in
CM-2014-679 of one (1) year for Possession of
Marijuana. All sentences were ordered to be
served concurrently. Appellant appeals the
final order terminating him from Drug Court.
AFFIRMED. Opinion by: Lumpkin, PJ., Lewis,
V.PJ., Concur; Hudson, J., Concur; Kuehn, ]J.,
Concur; Rowland, J., Concur.

RE-2017-1264 — On August 26, 2005, Appel-
lant Randall Brent Cook entered a plea of
guilty in Pittsburg County District Court Case
No. CF-2005-360 and was convicted and sen-
tenced to ten years imprisonment, with all but
the first seven years suspended for Count 1;
and twenty years imprisonment, with all but
the first seven years suspended each for Counts
2 and 3. On December 10, 2013, Appellant
entered a plea of guilty in Pittsburg County
District Court Case No. CF-2013-374 and was
convicted and sentenced to ten years imprison-
ment, with all but the first three years sus-
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pended. On April 22, 2014, Appellant entered a
plea of guilty in Pittsburg County District
Court Case No. CF-2014-135 and was convict-
ed and sentenced to ten years imprisonment,
with all but the first three years suspended. On
September 2, 2016, the State filed a motion to
revoke Appellant’s suspended sentences in all
three cases. Following a hearing on the appli-
cation, the Honorable Michael W. Hogan, Spe-
cial Judge, revoked Appellant’s suspended
sentences in full. Appellant appeals. The revo-
cation of Appellant’s suspended sentences is
AFFIRMED. Opinion by: Rowland, J.; Lump-
kin, PJ., concurs; Lewis, V.P]., concurs; Hud-
son, J., concurs; Kuehn, J., concurs.

C-2017-1311 and F-2017-1304 — Heath Justin
Wright, Appellant/Petitioner, entered, without
counsel, negotiated plea of guilty to Second
Degree Burglary (Count 1), Knowingly Con-
cealing Stolen Property (Count 2) and Posses-
sion of a Controlled Substance (Count 3) in
Case No. CF-2015-43 in the District Court of
Pontotoc County. The Honorable Gregory D.
Pollard accepted Wright’s plea and, pursuant
to the plea agreement, placed him in the Pon-
totoc County Drug Court. Wright failed to suc-
cessfully complete the drug court program and
the district court sentenced him to twenty-five
years on each count to run concurrently. Wright
filed a timely application to withdraw his plea
that the district court denied after holding the
prescribed hearing. Wright appeals the denial
of his motion to withdraw his plea. The Petition
for a Writ of Certiorari is GRANTED and the
case is REMANDED to allow Wright to with-
draw his plea and proceed to trial on all counts.
Wright’s appeal in Case No. F-2017-1304 is
DENIED as MOOT. Opinion by: Rowland, J.;
Lumpkin, PJ., concurs; Lewis, V.P]., concurs;
Hudson, J., concurs; Kuehn, J., concurs.

F-2017-394 — Herbert Dale Haynes, Appel-
lant, was tried by jury for the crime of Murder
in the Second Degree, After Nine Prior Felony
Convictions in Case No. CF-2014-47 in the
District Court of Comanche County. The jury
returned a verdict of guilty and set as punish-
ment life imprisonment. The trial court sen-
tenced accordingly and further imposed court
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costs, assessments, and a restitution award of
$7,286.21 for burial costs. From this judgment
and sentence Herbert Dale Haynes has per-
fected his appeal. AFFIRMED. Opinion by:
Rowland, J.; Lumpkin, PJ., concurs; Lewis,
V.P]., concurs; Hudson, J., concurs; Kuehn, J.,
concurs.

F-2017-376 — Jason David Dang, Appellant,
was tried by jury for the crime of Forcible Oral
Sodomy in Case No. CF-2016-3213 in the Dis-
trict Court of Tulsa County. The jury returned a
verdict of guilty and set punishment at five
years imprisonment. The trial court sentenced
accordingly. From this judgment and sentence
Jason David Dang has perfected his appeal.
AFFIRMED. Opinion by: Rowland, J.; Lump-
kin, PJ., concurs in results; Lewis, V.PJ., con-
curs; Hudson, J., concurs; Kuehn, J., concurs.

F-2017-108 — In the District Court of Okla-
homa County, Case No. CF-2012-4096, Bryant
Jamal Nelson, Appellant, entered a plea of
guilty to Possession of a Controlled Dangerous
Substance (Cocaine), and on November 14,
2014, the Honorable Donald L. Deason, District
Judge, deferred Appellant’s sentencing for five
(5) years conditioned on written rules of proba-
tion. On January 30, 2017, the Honorable Michele
D. McElwee, District Judge, found Appellant
violated probation. Judge McElwee thereupon
accelerated sentencing, pronounced a judg-
ment of guilt, and imposed a sentence of ten
(10) years imprisonment. Appellant appeals
the final order of acceleration. AFFIRMED.
Opinion by: Lewis; V.PJ.; Lumpkin, PJ., con-
curs; Hudson, J., concurs; Kuehn, J., concurs;
Rowland, J., concurs.

F-2017-135 — Timothy Shawn Cato, Appel-
lant, was tried by jury for the crimes of Counts
1,2,4,5, and 6, child sexual abuse, and Counts
7,8,10, 11, 12, and 13, sexual abuse of a child
under twelve (12) years, in Case No. CF-2014-
5212 in the District Court of Tulsa County. The
jury returned a verdict of guilty and set pun-
ishment at thirty-five (35) years imprisonment
in Count 1, fifteen (15) years imprisonment in
Count 2, five (5) years imprisonment in each of
Counts 4 through 6, and twenty-five (25) years
imprisonment and a $500.00 fine in each of
Counts 7, 8, 10, 11, 12, and 13. The trial court
sentenced accordingly and ordered the sen-
tences to be served consecutively. From this
judgment and sentence Timothy Shawn Cato
has perfected his appeal. The Judgment and
Sentence of the District Court is AFFIRMED.
Opinion by: Lewis, V.PJ.; Lumpkin, PJ., con-
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curs in results; Hudson, J., concurs; Kuehn, J.,
concurs; Rowland, J., concurs.

RE-2017-107 — In the District Court of Jack-
son County, Case No. CF-2009-77, Appellant,
Robert Kelly Fields, while represented by
counsel, entered pleas of nolo contendere to
one count of Causing/Aiding/Abetting Minor
in Drug Crime and two counts of Lewd Moles-
tation. On July 7, 2009, in accordance with a
plea agreement, the Honorable Richard Darby,
District Judge, sentenced Appellant to concur-
rent terms of twenty (20) years imprisonment
for each count, with all but the first eight (8)
years of those terms suspended under written
rules of probation. On February 1, 2017, the
Honorable Clark E. Huey, Associate District
Judge, found Appellant had violated his proba-
tion, and he revoked the suspension order in
full. Appellant appeals the final order of revo-
cation. AFFIRMED. Opinion by Hudson, J;
Lumpkin, PJ., Concurs; Lewis, V.PJ., Concurs;
Kuehn, J., Concurs; Rowland, J, Concurs.

F-2017-884 — Clifford Warner Hiler, Appel-
lant, was tried by jury for the crime of Aggra-
vated Assault and Battery, After Conviction of
Two or More Felonies in Case No. CF-2016-2 in
the District Court of Blaine County. The jury
returned a verdict of guilty and recommended
as punishment 20 years imprisonment. The
trial court sentenced accordingly. From this
judgment and sentence Clifford Warner Hiler
has perfected his appeal. AFFIRMED. Opinion
by: Kuehn, ].; Lumpkin, PJ., concur; Lewis,
V.P]., concur; Hudson, J., concur; Rowland, ]J.,
concur.

F-2017-1072 — Michael Dean Smothermon,
Appellant, was tried in a bench trial for the
crimes of Count I - Trafficking in Illegal Drugs,
after four felony convictions, and Count II -
Unlawful Possession of Drug Paraphernalia in
Case No. CF-2016-343 in the District Court of
Canadian County. The trial court found Appel-
lant guilty and sentenced him to 20 years im-
prisonment in Count I and one year incarcera-
tion in county jail and a $50.00 fine in Count II.
From this judgment and sentence Michael
Dean Smothermon has perfected his appeal.
AFFIRMED. Opinion by: Kuehn, J.; Lumpkin,
PJ., concur; Lewis, V.PJ., concur in result; Hud-
son, J., concur; Rowland, J., concur.

C-2018-612 — Michael Pearson, Petitioner,
pled no contest to the crimes of Count I - As-
sault with a Dangerous Weapon and Count II
- Malicious Injury to Property (Misdemeanor)
in Case No. CF-2017-213 in the District Court
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of Grady County. In accordance with a negoti-
ated plea agreement, the Honorable Timothy
A. Brauer sentenced Petitioner to 10 years im-
prisonment, all suspended, and a $500.00 fine
in Count I and one year, suspended, and a
$100.00 fine in Count II. Petitioner timely filed
an application to withdraw his pleas. After a
hearing, at which Petitioner was represented by
new counsel, the trial court denied the motion.
From this denial of his motion to withdraw plea,
Michael Pearson has perfected his certiorari
appeal. CERTIORARI DENIED. Opinion by:
Kuehn, J.; Lumpkin, PJ., concur in result; Lewis,
V.P]., concur; Hudson, ]J., concur; Rowland, J.,
concur.

F-2017-1161 — Rashad Samir Scott, Appel-
lant, was tried by jury for the crimes of Count I
- Robbery With a Firearm, Count II - Obstruct-
ing an Officer and Count III - Driving With
License Cancelled/Suspended/Revoked in
Case No. CF-2016-501 in the District Court of
Washington County. The jury returned a ver-
dict of guilty and recommended as punish-
ment 15 years im-prisonment and a $5,000.00
fine in Count I, and a $100.00 fine for each of
Counts II and III. The trial court sentenced
accordingly. From this judgment and sentence
Rashad Samir Scott has perfected his appeal.
AFFIRMED. Opinion by: Kuehn, J.; Lumpkin,
PJ., concur; Lewis, V.P]., concur; Hudson, J.,
concurR; Rowland, J., concur.

Thursday, October 11, 2018

F-2017-42 — Appellant, Ronnie Eugene Fus-
ton, was tried by jury and convicted of First
Degree Murder (Count 1) in the District Court
of Garfield County Case Number CF-2013-94.
The jury recommended as punishment impris-
onment for life without the possibility of pa-
role. The trial court sentenced accordingly.
From this judgment and sentence Ronnie Eu-
gene Fuston has perfected his appeal. The
Judgment and Sentence of the District Court is
hereby AFFIRMED. Opinion by: Lumpkin, PJ.;
Lewis, V.PJ., Concur; Hudson, J., Concur;
Kuehn, J., Concur; Rowland, J., Concur.

F-2017-805 — Appellant, Kevin Joe Sweat
was tried in a non-jury trial before the Honor-
able Lawrence W. Parish, District Judge, in
District Court of Okfuskee County Case Num-
ber CF-2016-17 and convicted of Assault and
Battery with a Deadly Weapon. The Court sen-
tenced Appellant to imprisonment for sixty
(60) years and ordered the sentence to run
consecutive to the sentences he received in Dis-
trict Court of Okfuskee County Case Numbers
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CF-2011-87 and CF-2011-126. It is from this
judgment and sentence that Appellant appeals.
From this judgment and sentence Kevin Joe
Sweat has perfected his appeal. The Judgment
and Sentence of the District Court is hereby
AFFIRMED. Opinion by: Lumpkin, PJ.; Lewis,
V.P]., Concur; Hudson, J., Concur; Kuehn, J.,
Concur; Rowland, J., Concur.

COURT OF CIVIL APPEALS
(Division No. 1)
Thursday, October 11, 2018

116,649 — Jodi Koch, Plaintiff/ Appellant, v.
State of Oklahoma, ex rel. Department of Pub-
lic Safety, Defendant/Appellee. Appeal from
the District Court of Tulsa County, Oklahoma.
Honor able April Seibert, Judge. Plaintiff/ Ap-
pellant, Jodi Koch, appeals from the trial court’s
order sustaining the revocation of her driver’s
license by Defendant/Appellee, State of Okla-
homa ex rel. Department of Public Safety (DPS).
Appellant was arrested on December 26, 2015,
on suspicion of driving under the influence. She
refused to submit to chemical testing and was
notified her driver’s license was being revoked
for 180 days. She thereafter requested a DPS
hearing. On the date of the hearing, December
19, 2016, neither Appellant nor her counsel
participated in the hearing and DPS sustained
her revocation. The district court reversed on
appeal, holding Appellant was not at fault for
missing the first hearing. Neither Appellant
nor her attorney participated in the second
hearing. The DPS hearing officer, once again,
sustained the revocation of Appellant’s driv-
er’s license. Appellant appealed the second
DPS revocation order to the district court,
asserting that her right to a speedy trial was
violated. The trial court affirmed Appellant’s
revocation and she appeals. Under the facts of
this case and pursuant to 47 O.S. 2011 §6-211(F),
we conclude Appellant waived her right to as-
sert a speedy trial violation because she failed
to appear at her administrative hearing. AF-
FIRMED. Opinion by Bell, PJ.; Joplin, J., and
Buettner, J., concur.

116,972 — In Re the Matter of A.G. and B.G.
alleged Deprived Children: Melisa Jean Greer,
Appellant, v. State of Oklahoma, Appellee.
Appeal from the District Court of Pittsburg
County, Oklahoma. Honorable Mindy Beare,
Judge. Appellant, Melisa Jean Greer (Mother),
appeals from the trial court’s order terminating
her parental rights to her minor children, A.G.
and B.G. (Children). Appellee, the State of Ok-
lahoma (State), filed a petition to terminate
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Mother’s parental rights on the basis that she
failed to correct the conditions for which the
children were found to be deprived: Mother
failed to correct the conditions of substance
abuse and she failed to provide proper paren-
tal care or guardianship even though she was
given at least three (3) months to correct the
conditions. After reviewing the record, we find
clear and convincing evidence supports the
grounds for termination of Mother’s parental
rights pursuant to 10A O.S. Supp. 2015 §1-4-
904(B)(5) for her failure to correct the condition
of substance abuse and failure to provide proper
parental care or guardianship even though she
was given at least three (3) months to correct the
conditions. However, the order is remanded to
the trial court with instructions to specifically
identify the statutory basis for the termination.
AFFIRMED AND REMANDED FOR COR-
RECTIONS. Opinion by Bell, PJ.; Joplin, J., and
Buettner, J., concur.

(Division No. 2)
Friday, October 5, 2018

116,299 — In the Matter of the Estate of Rho-
dena L. Thornton, Deceased, and In the Matter
of the Estate of William H. Thornton, Deceased,
Pamela Louise Brown, Appellant, vs. Teresa
Annette Hand, Appellee. Appeal from an order
of the District Court of Osage, County, Hon. B.
David Gambill, Trial Judge, in which we seek
to determine whether the trial court erred in
awarding attorney fees and costs to Appellee
Teresa Annette Hand. Appellant Brown argues
the trial court erred in allowing Hand’s counsel
to recover attorney fees and expenses in the
amount of $45,925 in this probate case that were
actually incurred in civil case CJ-2013-269 (“sur-
charged attorney fees”). Brown further argues
the trial court erred in awarding $11,449.82, an
amount the attorney fee application did not spe-
cifically request, but did urge “[t]hat the balance
of the legal fees and court costs should be equal-
ly shared between the heirs at law” and that
“balance” could be found in an attached attor-
ney time invoice (“non-surcharged attorney
fees and costs”). Hand maintains in her appel-
late brief that these attorney fees “were incurred
in the ordinary course of the joint administra-
tions.” We conclude the trial court erred as a
matter of law in determining Teresa Hand was
entitled to recover in the probate case the
$45,925 of surcharged attorney fees and expens-
es actually incurred in the previous case, CJ-
2013-269. We reverse the trial court’s judgment
and award on this issue. We also cannot deter-
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mine from the appellate record whether the
non-surcharged attorney fees and costs award-
ed in the probate case were “necessarily in-
curred in the administration of the estate” or
“in the preservation and care of the estate”
thereby justifying the award. The $11,449.82
amount representing “non-surcharged” fees
and expenses is incorrect and without eviden-
tiary support. The trial court’s judgment and
award are also reversed on this issue. We
remand only this issue regarding the “non-
surcharged” amount of $11,449.82 to the trial
court with directions to determine whether
Hand’s counsel is entitled to attorney fees and
expenses in accordance with this Opinion.
REVERSED IN PART AND REVERSED AND
REMANDED WITH DIRECTIONS IN PART.
Opinion from the Court of Civil Appeals, Divi-
sion II, by Wiseman PJ.; Thornbrugh, C.J., and
Fischer, J., concur.

Wednesday, October 10, 2018

116,238 — MAC Systems, Inc., Plaintiff/ Ap-
pellee, vs. Brittani Carns, Defendant/Appel-
lant. Proceeding to review a judgment of the
District Court of Tulsa County, Hon. Caroline
Wall, Trial Judge. Brittani Carns appeals the
district court’s decision granting a temporary
injunction to MAC Systems, Inc. on the grounds
of a non-compete agreement. On review, we
find that the injunction was void because the
mandatory bond requirement of 12 O.5.2011 §
1392 was not followed. In Morse v. Earnest, Inc.,
1976 OK 31, 547 P.2d 955, the Supreme Court
held a temporary injunction is subject to the
bond requirement of § 1392. The rule of Morse
is clear: “The judgment of the trial court must
be reversed for failure to require an undertak-
ing as required by § 1392.” This rule applies
regardless of what party may bear the blame
for the failure to set a bond. See Walbridge-
Aldinger Co. v. City of Tulsa, 1924 OK 1141, { 7,
233 P. 171. The judgment of the trial court is
reversed for failure to require a bond as re-
quired by 12 O.S. § 1392. REVERSED. Opinion
from Court of Civil Appeals, Division II, by
Thornbrugh, C.J.; Wiseman, PJ., and Fischer, J.,
concur.

Wednesday, October 12, 2018

116,254 — Jesus Hidalgo, Petitioner, vs. Unit
Drilling Company and The Workers” Compen-
sation Commission, Respondents. Proceeding
to Review an Order of The Workers” Compen-
sation Commission, Hon. Patricia Sommer, Ad-
ministrative Law Judge. Claimant seeks review
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of an order of the Workers” Compensation
Commission, which affirmed in part and mod-
ified in part the decision of an Administrative
Law Judge (ALJ). The AL] denied Claimant’s
constitutional challenges to the Administrative
Workers” Compensation Act’'s (AWCA) maxi-
mum temporary total disability (TTD) wage rate
set by 85A O.S. Supp. 2013 § 45(A)(1). Claimant
argues that the statute’s maximum TTD rate vio-
lates his due process rights granted by Okla.
Const. art. 2, § 7, and the Fourteenth Amend-
ment to the United States Constitution. Claimant
also argues that section 45(A)(1) is unconstitu-
tional as a denial of an adequate remedy guaran-
teed by Okla. Const. art. 2, § 6, and a related
argument maintains that if section 45(A)(1) of
the AWCA is a proper exercise of the legisla-
ture’s police power, then section 5(C) of the
AWCA, granting employers immunity from
civil liability, is unconstitutional because em-
ployers “cannot have it both ways.” Finally,
Claimant argues that section 45(A)(1) is un-
constitutional because it is a special law, pro-
hibited by Okla. Const. art. 5, §§ 46 and 59, that
creates disparate treatment of members of a
class without a reasonable basis for doing so.
Claimant has failed to meet the “heavy bur-
den” required to demonstrate the unconstitu-
tionality of 85A O.S. Supp. 2013 § 45(A)(1).
Graham v. D&K Qilfield Servs., 2017 OK 72, q 36,
404 P.3d 863. Opinion from Court of Civil
Appeals, Division II by Fischer, J.; Thornbrugh,
C.J., and Wiseman, PJ., concur.

(Division No. 3)
Thursday, October 4, 2018

116,518 — In the Matter of the Adoption of
A.E.E. and M.R.E., Minor Children: Michael Jo-
seph Lee, Petitioner/Appellant, vs. State of
Oklahoma, Respondent/Appellee. Appeal from
the District Court of Oklahoma County, Okla-
homa. Honorable Susan K. Johnson, Judge.
Petitioner/ Appellant Michael Joseph Lee (Lee)
appeals from an order of the trial court deny-
ing and dismissing his petition to adopt minor
children A.E.E. and M.R.E., two children who
were briefly placed in therapeutic foster care
with Lee before being removed due to a Depart-
ment of Human Services referral against him.
The court found the children’s best interest
would not be served by allowing the adoption
to proceed. We find this decision is not against
the clear weight of the evidence or otherwise
an abuse of discretion. Accordingly, we AF-
FIRM. Opinion by Mitchell, J.; Swinton, PJ.,
concurs; Goree, V.C.J., concurs specially.
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116,853 — (Comp. w/116,854) In the Matter
of L.C.,S.C., and R.C., Deprived Children: Rob-
ert Conn, Sr., Appellant, vs. State of Oklahoma,
Appellee. Appeal from the District Court of
Garfield County, Oklahoma. Honorable Tom L.
Newby, Trial Judge. Father appeals the trial
court decision terminating his parental rights
based on his failure to correct conditions which
led to Children’s deprived status and based on
the best interest of Children. Father argues that
the Order Terminating Parental Rights violated
his constitutional and statutory rights. Father
received an ISP approved by the trial court
which explained the conditions he was charged
with correcting to regain custody of Children.
He was on notice of the conditions to be cor-
rected, and he did not challenge the deprived
adjudication by appeal. The record does not
demonstrate a denial of due process in the
notice given Father of the conditions which led
to the deprived adjudication and the steps re-
quired for him to show he had corrected those
conditions. Father complains State did not
clearly and convincingly prove that he failed to
correct the conditions which led to deprived
status. After a review of the evidence present-
ed, we hold there is clear and convincing evi-
dence that Father did not correct the conditions
which led to Children’s deprived status. There
is clear and convincing evidence that Children
have been in foster care for 15 out of the most
recent 22 months since the filing of the petition,
a period of a lack of permanency and stability
for them. It is in Children’s best interest to termi-
nate Father’s parental rights. State carried its
burden clearly and convincingly. AFFIRMED.
Opinion by Goree, V.C.].; Swinton, PJ., and Jop-
lin, J. (sitting by designation), concur.

116,854 — (Comp. w/116,853) In the Matter
of C.C., Deprived Child: Robert Conn, Sr., Ap-
pellant, vs. State of Oklahoma, Appellee. Ap-
peal from the District Court of Garfield County,
Oklahoma. Honorable Tom L. Newby, Trial
Judge. Father appeals the trial court decision
terminating his parental rights based on his
failure to correct conditions which led to
Child’s deprived status and based on the best
interest of Child. Father argues that the Order
Terminating Parental Rights violated his con-
stitutional and statutory rights. Father received
an ISP approved by the trial court which ex-
plained the conditions he was charged with
correcting to regain custody of the Child. He
was on notice of the conditions to be corrected,
and he did not challenge the deprived adjudi-
cation by appeal. The record does not demon-
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strate a denial of due process in the notice
given Father of the conditions which led to the
deprived adjudication and the steps required
for him to show he had corrected those condi-
tions. Father complains State did not clearly
and convincingly prove that he failed to correct
the conditions which led to deprived status.
After a review of the evidence presented, we
hold there is clear and convincing evidence
that Father did not correct the conditions
which led to the Child’s deprived status. There
is clear and convincing evidence that the Child
has been in foster care for 15 out of the most
recent 22 months since the filing of the petition,
a period of a lack of permanency and stability
for him. It is in the Child’s best interest to termi-
nate Father’s parental rights. State carried its
burden clearly and convincingly. AFFIRMED.
Opinion by Goree, V.C.J.; Swinton, PJ., and Jop-
lin, J. (sitting by designation), concur.

(Division No. 4)
Friday, September 28, 2018

116,958 — Seradge Investment Company,
L.P, an Oklahoma limited partnership, Plain-
tiff/ Appellant, v. Dr. Lee P. Frye, an individual,
Defendant/Appellee. Appeal from an Order of
the District Court of Oklahoma County, Hon.
Thomas E. Prince, Trial Judge, granting Dr. Lee
P. Frye’s (Tenant) Motion for Summary Judg-
ment and denying Landlord’s Motion for Sum-
mary Judgment. Landlord claimed Tenant had
underpaid the rent for over 100 months, but
sued to collect only the back rent owed from
March 3, 2010, until August 31, 2014, and
unpaid ad valorem taxes spanning multiple tax
years. Tenant claimed no additional rent was
due because Landlord was estopped from col-
lecting the back rent, had waived the collection
of the rent, or by its continued acceptance of
the tendered rent, had engaged in a course of
conduct that operated to modify the lease. The
trial court granted summary judgment to Ten-
ant. Based on the undisputed facts, we affirm
the trial court’s award of summary judgment
to Tenant on the issue of collection of any taxes
claimed to be due under Section 9.1 of the
Lease. We hold that the equitable defenses of
estoppel or waiver are not available to Tenant
under these facts and the grant of summary
judgment on those bases was erroneous and is
reversed. We find disputed issues of material
fact exist regarding whether the parties” acts
towards each other constituted an oral agree-
ment to modify the existing Lease. Summary
judgment was also erroneous for that reason.
The matter is remanded to the trial court with
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directions to present to the trier of fact the sin-
gle issue of whether an oral modification of the
amount of rent due during the Holding Over
period of the existing Lease occurred as a result
of the acts of the parties. AFFIRMED IN PART,
REVERSED IN PART, AND REMANDED FOR
FURTHER PROCEEDINGS. Opinion from
Court of Civil Appeals, Division IV, by Good-
man, J.; Barnes, PJ., and Rapp, J., concur.

Monday, October 8, 2018

117,071 — Jacob Khorsandnia, Plaintiff/Ap-
pellant, vs. Ali Daemi, Defendant/Appellee. Ap-
peal from an Order of the District Court of
Oklahoma County, Hon. Trevor S. Pemberton,
Trial Judge, granting summary judgment to
Defendant Ali Daemi on Plaintiff’s claim for
breach of contract. The trial court granted sum-
mary judgment because Plaintiff failed to com-
ply with Rule 13 by not including responses to
undisputed facts raised by Defendant. The rec-
ord reflects that Plaintiff is attempting to en-
force an oral contract involving the sale of real
property, or an interest therein. This is an in-
valid contract pursuant to the Statute of Frauds.
The record further reflects that, assuming argu-
endo the existence of a valid contract, and fur-
ther assuming a breach of that contract could
be proven under these facts, Plaintiff has failed
to prove he suffered damages. He admits to
having no out of pocket expenses. He admits
that all of the efforts he made to bring together
Defendant and the prior owner of the property
were done before he brought the opportunity
to Defendant’s attention. Therefore, it follows
that any monetary losses incurred by Plaintiff
for research, negotiation, or other such activi-
ties were incurred in anticipation of presenting
the matter to Defendant. Defendant, therefore,
cannot be held responsible for any damages
Plaintiff incurred before the alleged oral agree-
ment was made. The requisite elements for
enforcement of an oral agreement have not been
met, as a matter of law. We agree with the trial
court that summary judgment, under these
undisputed facts and the law, is appropriate.
The trial court’s order is affirmed. AFFIRMED.
Opinion from Court of Civil Appeals, Division
IV, by Goodman, J.; Barnes, PJ., and Rapp, J.,

concur.
Tuesday, October 9, 2018

116,863 — Allan Wayne McLaurin, Plaintiff/
Appellant, vs. State of Oklahoma, ex rel. Okla-
homa Department of Corrections, Defendant/
Appellee. Appeal from an Order of the District
Court of Oklahoma County, Hon. Lisa Tipping
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Davis, Trial Judge, dismissing Allan Wayne
McLaurin’s (McLaurin) petition for writ of
mandamus. McLaurin is an inmate in the cus-
tody of the Oklahoma Department of Correc-
tions (DOC), and is incarcerated at the James
Crabtree Correctional Center (JCCC) in Helena,
Oklahoma. McLaurin filed a request to use
$800.00 of his mandatory savings to send to his
fiancée to purchase clothing and religious
items. The JCCC declined his request, and
McLaurin’s grievance appeal was ultimately
denied by the DOC. McLaurin filed an applica-
tion for writ of mandamus asserting he had a
constitutional property interest in the wages.
DOC filed a motion to dismiss, asserting Mc-
Laurin has no constitutional interest in the 20%
mandatory saving funds. The trial court grant-
ed the motion to dismiss. We conclude the
order filed by the trial court must be reversed
for failure to comply with the mandates of 12
0.5.2011, § 2012(G), and because the existence
or non-existence of good cause cannot be deter-
mined from the record presented on appeal.
Because the order under review fails to comply
with the authorities set out above, we reverse it
and remand the case to the trial court for fur-
ther proceedings consistent with the opinion.
REVERSED AND REMANDED FOR FUR-
THER PROCEEDINGS CONSISTENT WITH
THIS OPINION. Opinion from Court of Civil
Appeals, Division 1V, by Goodman, J.; Barnes,
PJ., and Rapp, J., concur.

116,863 — Allan Wayne McLaurin, Plaintiff/
Appellant, vs. State of Oklahoma, ex rel. Okla-
homa Department of Corrections, Defendant/
Appellee. Appeal from an Order of the District
Court of Oklahoma County, Hon. Lisa Tipping
Davis, Trial Judge, dismissing Allan Wayne
McLaurin’s (McLaurin) petition for writ of
mandamus. McLaurin is an inmate in the cus-
tody of the Oklahoma Department of Correc-
tions (DOC), and is incarcerated at the James
Crabtree Correctional Center (JCCC) in Helena,
Oklahoma. McLaurin filed a request to use
$800.00 of his mandatory savings to send to his
fiancée to purchase clothing and religious
items. The JCCC declined his request, and Mc-
Laurin’s grievance appeal was ultimately
denied by the DOC. McLaurin filed an applica-
tion for writ of mandamus asserting he had a
constitutional property interest in the wages.
DOC filed a motion to dismiss, asserting Mc-
Laurin has no constitutional interest in the 20%
mandatory saving funds. The trial court grant-
ed the motion to dismiss. We conclude the
order filed by the trial court must be reversed
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for failure to comply with the mandates of 12
0.5.2011, § 2012(G), and because the existence
or non-existence of good cause cannot be deter-
mined from the record presented on appeal.
Because the order under review fails to comply
with the authorities set out above, we reverse it
and remand the case to the trial court for fur-
ther proceedings consistent with the opinion.
REVERSED AND REMANDED FOR FUR-
THER PROCEEDINGS CONSISTENT WITH
THIS OPINION. Opinion from Court of Civil
Appeals, Division 1V, by Goodman, J.; Barnes,
PJ., and Rapp, J., concur.

116,800 — Sonny Lauren Harmon, Plaintiff/
Appellant, v. Oklahoma Department of Correc-
tions and David Tate, Chief of Security, NFCC,
Defendants/appellees. Appeal from an Order
of the District Court of Oklahoma County,
Hon. Patricia G. Parrish, Trial Judge. The plain-
tiff, Sonny L. Harmon (Harmon), appeals an
Order dismissing his action against the defen-
dants, Oklahoma Department of Corrections
(DOC), and David Tate (Tate), Chief of Security.
Here, the only written record consists of an un-
sealed copy of the summons and docket sheet
entries showing issuance, a fee charged, and
Harmon’s responses that he provided the com-
pleted summons. This Record is consistent with
only one conclusion. The conclusion is that the
clerk at least initiated the procedure outlined in
the response to the Supreme Court in which
the clerk executes, seals, and then mails the
summons and petition to the defendant. How-
ever, it cannot be concluded that the clerk took
the next step and mailed the summons because
there is no record of the mailing and it is not
reasonable to infer that the defendants would
have ignored the summons had it been mailed.
Therefore, under the circumstances, this Court
must reverse the trial court’s Order dismissing
the case and does so with instructions to the
trial court. The trial court is directed to order
the clerk to issue an alias summons to the
defendants in this case and to mail such sum-
mons to each defendant by certified mail. In
the event that service by certified mail cannot
be obtained, the clerk will be directed to issue
summons for service by the sheriff of the
appropriate county. Upon receipt of proof of
service, the clerk shall notify Harmon that the
defendants have been served. Appellant’s
Motion for Summary Disposition is denied.
REVERSED AND REMANDED WITH IN-
STRUCTIONS. Opinion from Court of Civil
Appeals, Division IV, by Rapp, J.; Barnes, PJ.,
and Goodman, J., concur.
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Wednesday, October 10, 2018

116,151 — In the Matter of the Termination of
The Orval E. Cowan Revocable Living Trust, In
the Matter of the Termination of The Geraldine
B. Cowan Family Trust a/k/a The Geraldine B.
Cowan Revocable Living Trust, In the Matter of
the Orval E. Cowan, Deceased, T. Craig Cowan
and Marcella Cowan, Respondents/Appellants,
v. Mark Cowan, Respondent/Appellee. Appeal
from an Order of the District Court of Blaine
County, Hon. Paul K. Woodward, Trial Judge.
Craig Cowan (Craig) and his wife, Marcella
Cowan (Marcella) appeal an Order relating to
disposition of attorney fee claims arising from
underlying litigation. This appeal involves that
part of the Order which surcharged the share of
Craig Cowan (Craig) in the Orval Trust sum of
$100,000.00 for attorney fees for Mark Cowan
(Mark). This case is an appeal of the trial court’s
attorney fee award to Mark Cowan against
Craig Cowan. The award is expressed as a lump
sum. The Trust Code, 60 O.5.2011, § 175.57(D),
provides the trial court with discretionary au-
thority to award costs and expenses and an
attorney fee “in a judicial proceeding involving
a trust.” The authority is constrained by the
statute’s phrase “as justice and equity may re-
quire.” The trial court must first decide wheth-
er justice and equity requires an attorney fee.
Here, the facts and circumstances of the case
support the conclusion of the trial court to
award an attorney fee to Mark payable by
Craig from his share of the Orval Trust. There-
fore, the decision to award attorney fees is
affirmed. The next decision involves a determi-
nation of how much the amount of the fee to be
awarded. Moreover, the final calculation of the
compensatory fee must bear some reasonable
relationship to the amount in controversy as
well as meet the “justice and equity” standard
of the statute. Here the lump sum award fails
to identify the Burk and Atwood factors and
criteria utilized by the trial court to reach the
amount awarded. Therefore, it is necessary to
vacate the amount awarded, but the decision to
award attorney fees is affirmed. The cause is
remanded to the trial court specifically for the
trial court to state in the record the basis and
calculation for its determination that the
amount of the fee awarded is reasonable. AF-
FIRMED IN PART AND VACATED IN PART
AND REMANDED FOR FURTHER PRO-
CEEDINGS. Opinion from Court of Civil
Appeals, Division IV, by Rapp, J.; Barnes, PJ.,
and Goodman, J., concur.
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116,148 — In the Matter of the Termination of
The Orval E. Cowan Revocable Living Trust, In
the Matter of the Termination of The Geraldine
B. Cowan Family Trust a/k/a The Geraldine B.
Cowan Revocable Living Trust, In the Matter
of the Orval E. Cowan, Deceased, Rodney Co-
wan, Petitioner/Counterclaim Respondent/
Appellant, and Carol Cowan, Third-Party
Claim Respondent/Appellant, v. Mark Cowan,
Respondent/Appellee, and Troy Cowan, Re-
spondent/Appellee. Appeal from an Order of
the District Court of Blaine County, Hon. Paul
K. Woodward, Trial Judge. Rodney E. Cowan
(Rodney), individually and as former trustee of
the Orval E. Cowan Revocable Living Trust
(Orval Trust) and Carol Cowan (Carol) appeal
multiple Orders relating to disposition of attor-
ney fee claims arising from underlying litiga-
tion. The trial court: (1) denied the claim of
Rodney and Carol where they successfully
prevailed in their claim for farming equipment;
(2) reduced the amount of attorney fee that
Rodney was authorized to pay from the Orval
Trust for assistance in an Internal Revenue Ser-
vice (IRS) audit; (3) ordered Rodney to dis-
gorge all attorney fees paid from the Orval
Trust in excess of $25,000.00 to one firm and in
excess of $50,000.00 to a separate firm (exclud-
ing fees for the IRS audit); (4) surcharged Rod-
ney’s share of the Orval Trust the sum of
$100,000.00 for attorney fees for Troy Cowan
(Troy); and, (5) surcharged the share of Craig
Cowan (Craig) in the Orval Trust sum of
$100,000.00 for attorney fees for Mark Cowan
(Mark). In the district court, three matters were
consolidated. Two involved trusts and one a
probate. The base case is a dispute among sib-
lings involving their parents’ trusts and the
management of them by their father in his life-
time and son, Rodney, after both parents died.
The trial court made several rulings during the
course of the proceedings including denial of
Rodney’s invocation of the in terrorem clause
and removal of Rodney as trustee. Ultimately,
the trial court rescinded two sales of trust
property made by the father during his life-
time. One sale was to Rodney and one to his
brother Craig. In a separate appeal, the trial
court’s judgment has been affirmed by this
Court. Rodney prevailed in the base litigation
on his claim that farm equipment was gifted to
him. He sought attorney fees. However, this
case was part of the probate proceedings and
there is no authority for an attorney fee award.
Therefore, the trial court’s denial of attorney
fees claimed by Rodney is affirmed. The trial
court reduced the amount allowed for attorney
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fees for an IRS audit. It appears to be undis-
puted that the IRS audit attorney fee in the
amount of $33,354.00, met all of the applicable
“Burk” criteria except the fee hourly rate was
higher than fee rate customarily charged in the
locality for similar legal services. However, the
evidence also showed, without dispute, that
there was no similar locality fee because the
locality did not have someone professionally
equipped to deal with a complex estate or trust
tax issue. It could not provide a basis to deter-
mine an attorney fee. Thus, this criterion did
not justify reduction. That judgment is modi-
fied to allow the full amount claimed to be paid
from the Orval Trust. The trial court decided to
require Rodney to disgorge money paid to his
attorneys when he was trustee and to sur-
charge him for Troy’s attorney fee. Under the
evidence, the trial court did not err by denying
Rodney protection under the Business Judg-
ment Rule. The decisions to compel disgorge-
ment and to award attorney fees are affirmed.
However, the amounts in each case are set out
in lump sums without elaboration or determi-
nations as to reasonableness, relation to out-
come, relation to the reason for the decisions,
and the Burk criteria. Therefore, the lump sum
rulings for disgorgement and for award of attor-
ney fees to Troy are vacated and the cause is
remanded for determination of the amounts in
accordance with this Opinion. AFFIRMED IN
PART, MODIFIED IN PART AND AS TO THE
PART MODIFIED, AFFIRMED, VACATED IN
PART AND, AS TO THE PART VACATED, RE-
MANDED FOR FURTHER PROCEEDINGS.
Opinion from Court of Civil Appeals, Division
IV, by Rapp, J.; Barnes, PJ., and Goodman, J.,
concur.
Friday, October 12, 2018

116,922 — Salas Urban Cantina and Amtrust
Insurance Company of Kansas, Inc., Petition-
ers, vs. Ofelia Morales Ramirez and The Work-
ers’ Compensation Commission, Respondents.
Proceeding to review an order of a three-judge
panel of the Workers” Compensation Commis-
sion, Hon. Michael T. Egan, Trial Judge, affirm-
ing the decision of an Administrative Law
Judge (AL]) which found Claimant Ofelia Mo-
rales Ramirez suffered a compensable work-
related injury to her lumbar spine. The crux of
Employer’s appeal centers on the AL]’s finding
that Claimant suffered a work-related accident
that resulted in a diagnosis of spondylolisthe-
sis. Employer argues that spondylolisthesis is
not a compensable injury pursuant to the Ad-
ministrative Workers” Compensation Act (AW-
CA). While a naturally occurring condition of

1490 The Oklahoma Bar Journal

spondylolisthesis is not a compensable injury,
the occurrence of spondylolisthesis resulting
from trauma or accident may be compensable
if the trauma or accident is work-related. We
conclude the ALJ’s finding that Claimant sus-
tained a work-related injury was not clearly
erroneous in view of the reliable, material, pro-
bative, and substantial competent evidence pre-
sented. It follows the WCC’s order affirming the
AL]J’s order was correct. We affirm the WCC’s
order. SUSTAINED. Opinion from the Court of
Civil Appeals, Division 1V, by Goodman, J;
Barnes, PJ., and Rapp, J., concur.

115,978 — In re the Marriage of: Rick Lanoy,
Petitioner/Appellee, vs. Rhonda Lanoy, Re-
spondent/Appellant. Appeal from an Order of
the District Court of Murray County, Hon. Wal-
lace Coppedge, Trial Judge. Rhonda Lanoy
(Wife) appeals the decree of dissolution of mar-
riage which divided the marital estate. Wife
contends the trial court failed to assign a mon-
etary value to the parties” business in establish-
ing an equitable division of the property. We
find the divorce decree entered by the trial
court indeed did not identify the parties” mari-
tal property and determine a value for that
property. The error in not identifying and set-
ting a value for the marital property in the final
decree must be considered an abuse of discre-
tion because it is an error regarding a simple,
unmixed question of law. Therefore, we reverse
and remand the matter to the trial court to
enter a corrected decree identifying the marital
property, valuing it, and dividing it in a just and
reasonable manner. The matter is remanded to
the trial court for further proceedings consistent
with the opinion. REVERSED AND REMAND-
ED FOR FURTHER PROCEEDINGS CONSIS-
TENT WITH THIS OPINION. Opinion from
Court of Civil Appeals, Division 1V, by Good-
man, J.; Barnes, PJ., and Rapp, J., concur.

ORDERS DENYING REHEARING
(Division No. 2)
Monday, October 15, 2018
116,600 — Amanda Cole, Plaintiff/Appel-
lant, vs. Samantha Josey, Defendant/Appellee.

Appellant’s Amended Petition for Rehearing is
hereby DENIED.

(Division No. 4)
Friday, October 12, 2018

116,691 — In the Matter of A.B. and A.B,,
Deprived Children, Randal Bivins, Appellant,
vs. State of Oklahoma, Appellee. The petition
for rehearing is DENIED.
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CLASSIFIED ADS

SERVICES

OF COUNSEL LEGAL RESOURCES - SINCE 1992 -
Exclusive research & writing. Highest quality: trial and
appellate, state and federal, admitted and practiced
U.S. Supreme Court. Over 25 published opinions with
numerous reversals on certiorari. MaryGaye LeBoeuf
405-728-9925, marygayelaw@cox.net.

INTERESTED IN PURCHASING PRODUCING &
NONPRODUCING MINERALS; ORRIi. Please con-
tact Greg Winneke, CSW Corporation, P.O. Box 23087,
Oklahoma City, OK 73123; 210-860-5325; email
gregwinne@aol.com.

WANT TO PURCHASE MINERALS AND OTHER OIL/
GAS INTERESTS. Send details to: P.O. Box 13557, Den-
ver, CO 80201.

HANDWRITING IDENTIFICATION
POLYGRAPH EXAMINATIONS
Board Certified State & Federal Courts
Diplomate - ABFE Former OSBI Agent
Fellow - ACFEI FBI National Academy

Arthur Linville 405-736-1925

DAVID ROBERTS CONSULTING, LLC IS A FULL-
SERVICE COLLISION INVESTIGATION AND RE-
CONSTRUCTION FIRM, including automobiles, mo-
torcycle, auto pedestrian, commercial motor vehicles,
railroad and watercraft collisions. The firm retains sev-
eral drug recognition experts who can assist on any
impairment case. Criminal defense on a case-by-case
basis. Website www.davidrobertsconsulting.com or
contact David Roberts 405-250-9973.

BUSINESS VALUATIONS: NACVA accredited certi-
fied valuation analysts. For more information, contact
Steven Brooks at The Brooks Group LLC, 201 Robert
S. Kerr Ave., Suite 502, Oklahoma City, OK 73102;
405-702-1596; sbrooks@thebrooksgroupoke.com.

OFFICE SPACE

LUXURY OFFICE SPACE AVAILABLE - One fully fur-
nished office available for lease in the Esperanza Office
Park near NW 150th and May Avenue. The Renegar
Building offers a beautiful reception area, conference
room, full kitchen, fax, high-speed internet, security,
janitorial services, free parking and assistance of our
receptionist to greet clients and answer telephone. No
deposit required, $955/month. To view, please contact
Gregg Renegar at 405-488-4543 or 405-285-8118.
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OFFICE SPACE

SPACE FOR TWO ATTORNEYS AND SUPPORT
STAFF. Use of common areas to include conference
rooms, reception services, copy room, kitchen and se-
curity. Price depends on needs. For more information,
send inquiry to djwegerlawfirm@gmail.com.

OFFICE SPACE. Over 1,500 sq ft. — right on the water!
Four offices (three regular size and one large executive
office) with stunning views. $1,550 + CAM + utilities.
101st and S. Penn. Call Tyler 759-2100.

POSITIONS AVAILABLE

ESTABLISHED COMMERCIAL FIRM IN OKLAHO-
MA CITY SEEKS TWO ASSOCIATE ATTORNEYS, one
in our transactional group and one in our business liti-
gation group. The transactional candidate should
have experience in real estate, M&A, private equity or
commercial lending transactions and general corpo-
rate transactional experience. The litigation candidate
should have experience managing all aspects of litiga-
tion files ranging from complex commercial litigation,
foreclosures, collection and oil and gas. Both candidates
should have 3-5 years relevant work experience, a
strong academic background, good research and writing
skills and the ability to work in a fast-paced practice with
frequent deadlines. Salary is commensurate with experi-
ence. Excellent benefits and opportunity for advance-
ment. Applications will be kept confidential. Send
resume to madison@btlawokc.com.

WATKINS TAX RESOLUTION AND ACCOUNTING
FIRM is hiring attorneys for its Oklahoma City and
Tulsa offices. The firm is a growing, fast-paced setting
with a focus on client service in federal and state tax
help (e.g. offers in compromise, penalty abatement, in-
nocent spouse relief). Previous tax experience is not
required, but previous work in customer service is pre-
ferred. Competitive salary, health insurance and 401K
available. Please send a one-page resume with one-
page cover letter to Info@TaxHelpOK.com.

THE OKLAHOMA BAR ASSOCIATION HEROES pro-
gram is looking for several volunteer attorneys. The
need for FAMILY LAW ATTORNEYS is critical, but at-
torneys from all practice areas are needed. All ages, all
counties. Gain invaluable experience, or mentor a
young attorney, while helping someone in need. For
more information or to sign up, contact Margaret Tra-
vis, 405-416-7086 or heroes@okbar.org.
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POSITIONS AVAILABLE

ESTABLISHED, DOWNTOWN TULSA, AV-RATED
LAW FIRM SEEKS ASSOCIATE ATTORNEY with 3 - 6
years’ commercial litigation experience, as well as
transactional experience. Solid deposition and trial ex-
perience a must. Our firm offers a competitive salary
and benefits with bonus opportunity. Send replies to
“Box J,” Oklahoma Bar Association, P.O. Box 53036,
Oklahoma City, OK 73152.

NORMAN BASED FIRM IS SEEKING SHARP, MOTI-
VATED ATTORNEYS for fast-paced transactional work.
Members of our growing firm enjoy a team atmosphere
and an energetic environment. Attorneys will be part of
a creative process in solving tax cases, handle an as-
signed caseload and will be assisted by an experienced
support staff. Our firm offers health insurance benefits,
paid vacation, paid personal days and a 401K matching
program. No tax experience necessary. Position location
can be for any of our Norman, OKC or Tulsa offices. Sub-
mit resumes to justin@polstontax.com.

CLASSIFIED INFORMATION

REGULAR CLASSIFIED ADS: $1.50 per word with $35 mini-
mum per insertion. Additional $15 for blind box. Blind box
word count must include “Box ___,” Oklahoma Bar Associa-
tion, PO Box 53036, Oklahoma City, OK 73152.”

DISPLAY CLASSIFIED ADS: Bold headline, centered, border
are $70 per inch of depth.

DEADLINE: See www.okbar.org/barjournal/advertising
or call 405-416-7084 for deadlines.

SEND AD (email preferred) stating number of times to be
published to:

advertising@okbar.org, or
Mackenzie Scheer, Oklahoma Bar Association,
PO Box 53036, Oklahoma City, OK 73152.

Publication and contents of any advertisement are not to be
deemed an endorsement of the views expressed therein, nor
shall the publication of any advertisement be considered an en-
dorsement of the procedure or service involved. All placement
notices must be clearly nondiscriminatory.

DO NOT STAPLE BLIND BOX APPLICATIONS.

COURTFACTS.ORG

Get information on Oklahoma
judicial selection, merit retention
and judges on the retention ballot.

PROTECT YOUR COURTS

PROTECT YOUR RIGHTS

Courtfacts.org was created as a public service by the Oklahoma Bar Association to provide facts about
the third branch of government and accurate nonpartisan information to Oklahoma voters. The OBA

takes no position on voting.
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MAKING YOUR
CASE WITH A
BETTER MEMORY

FRIDRY, NOVEMBER 16
9AM.- 250 PM.

Oklahoma Bar Center - LIVE WEBCAST AVAILABLE

FOR DETRILS AND TO REGISTER, GO TO WWW.OKBAR.ORG/CLE
Stay up-to-date and follow us on o o @

MCLE CREDIT

FEATURED PRESENTER:

Paul Mellor, Memaory Master

Poul Mellor, author of Memon
finalist in the US oy
where he remembered the

digit
nd recalled
: ck of playing
than a three-and-a-half
minute review, His memory skill pro
in all !

*Included in

the registration
Mr. Mellor's
book titled:
Memory Skills
for Lawyers*

$225 Early-Bird - Nov 9, 2018

$250 Nov 10 - Nov 15, 2018

$275 Walk-ins

$250 Webcast (includes $5 s/h fee for book)
$50 Audit




oba < Cle 4

continuing legal education

MCLE CREDIT 6/0

FEATURED PRESENTER:

Robert Musante, National Speaker

On June 16, 2016, Donald Trump's videotaped
deposition was taken by Deborah Baum, one of
the "Best Lawyers In America, 2018,"in a lawsuit
wherein Trump's LLC sued a celebrity chef who
terminated his lease to run a first-class restaurant
in the LLC's high-profile Washington, D.C. hotel.
The chef contended that he had been justified
in terminating the lease because of
much-publicized — and much criticized —
statements Trump had made at the outset of his
run for the Republican presidential nomination
regarding illegal immigration. The chef
contended those statements materially

amaged his ability to attract staff and
customers to his proposed restaurant. {In April
2017, the parties "amicably” settled the lawsuit;
or so said their respective press releases.)

Using video clips of Q&A from Trump's

deposition, along with some excerpts from the
same-case depositions of Donald Trump, Jr. and

Ivanka Trump, Robert Musante, the country's #1
M u N D HY, N UVEM BER ]2 teacher of deposition cross-examination,

presents a brilliant and entertaining analysis of

g H M - 25[] PM principles and rules applicable to every adverse
- . . deposition in every case ... for the rest of fime.

Oklahoma Bar Center - LIVE WEBCAST AVAILABLE CONTNENTAL BREAKFAST AND LUNCH

INCLUDED WITH REGISTRATION
FOR DETAILS AND TO REGISTER, GO T0 WWW.OKBAR.ORG/CLE {200 EatyBird-Nov 2018

$225Nov 5-Nov 11, 2018
Stay up-to-date and follow us on o o @ $275Walk-ins  $225 Webcast



