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Supreme Court Opinions
Manner and Form of Opinions in the Appellate Courts; 

See Rule 1.200, Rules — Okla. Sup. Ct. R., 12 O.S. Supp. 1996 (1997 T. 12 Special Supplement)

2017 OK 94

In Re: Rules Creating and Controling the 
Oklahoma Bar Association

SCBD 4483. December 4, 2017 
As Corrected December 6, 2017

ORDER

This matter comes on before this Court upon 
an Application to Amend Art. II Section 2 of the 
Rules Creating and Controlling the Oklahoma 
Bar Association, 5 O.S. ch. 1, app. 1, Creating a 
New Member Category and Suspending Further 
Application for Senior Member Category. This 
Court finds that it has jurisdiction over this 
matter and the Rules are hereby amended as 
set out in Exhibit A attached hereto effective 
January 1, 2018.

DONE BY ORDER OF THE SUPREME 
COURT IN CONFERENCE this 4th day of 
December, 2017.

/s/ Douglas L. Combs
CHIEF JUSTICE

ALL JUSTICES CONCUR.

Exhibit A

ARTICLE II
Section 2  Members Classified

Members of the Association shall be divided 
into three four classes, namely, (a) active mem-
bersActive Member, (b) senior members Senior 
Member, (c) associate members Associate 
Member and (d) Retired Member. No other 
categories of membership may be allowed. The 
annual dues shall be paid according to Art. 
VIII, § 1. Tweedy v. Oklahoma Bar Assoc., 624 
P.2d 1049, 1052 (Okla. 1981); R.J. Edwards, Inc. 
v. Hert, 504 P.2d 407, 415 (Okla. 1972); In re 
Integration of State Bar, 185 Okla. 505, 95 P.2d 
113 (1939).

(a) Active Members. Active members Mem-
bers shall be all members not enrolled as senior 
members Senior Members, Retired, or associ-
ated members Associate Members.

(b) SENIOR MEMBERS Senior Member. An 
active member Active Member in good stand-
ing who is was seventy (70) years of age as of 

the first day of January of the then current year 
2018, may become a senior member and previ-
ously became a Senior Member by filing with 
the Executive Director his or her statement, 
setting forth the month, day and year of his 
birth and requesting senior membership Senior 
Member classification. Thereafter, he or she 
shall be entitled to all the privileges and advan-
tages of an Active Member active membership 
in the Association without payment of further 
dues, with the exception that he or she shall 
not receive the Bar Journal free of charge. If a 
senior member Senior Member desires to 
receive the Bar Journal, the senior he or she 
shall pay for an annual subscription, the cost of 
which shall be based upon production and 
mailing costs. No additional members shall be 
added to this classification after January 1, 
2018. After January 1, 2018, all members who 
are seventy (70) years of age or older, who are 
actively engaged in the practice of law, and 
who are not Senior Members, Associate Mem-
bers or Retired Members shall pay dues in the 
amount specified for those in practice for more 
than three (3) years.

(c) Associate Member. A member in good 
standing who files, or on whose behalf there is 
filed, with the Executive Director, a statement 
that, by reason of illness, infirmity, or other dis-
ability, he or she is unable to engage in the 
practice of law shall become an associate mem-
ber Associate Member of the Association for 
the duration of such illness, infirmity or other 
disability and until he is restored to his the 
former classification. An associate member 
Associate Member shall not engage in the prac-
tice of law or be required to pay dues during 
such period. He or she may, on annual request, 
receive the Bar Journal during his or her dis-
ability. The member, on causing an appropriate 
showing thereof to be made to the Executive 
Director, shall be reclassified to be an Active 
Member the membership held prior to such ill-
ness, infirmity or other disability and shall be 
required to pay the dues applicable thereto 
beginning January 2nd next following such 
reclassification and to pay the cost of the Bar 
Journal during such disability if he or she has 
elected to receive it.
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(d) Retired Member. An Active Member in 
good standing who reaches age seventy (70) 
on, or after January 2nd, 2018 and is no longer 
engaged in the practice of law may notify the 
Executive Director, in writing, that he or she 
wishes to be designated as a “Retired Mem-
ber.” Such request shall include a statement 
that the member is not engaged in the practice 
of law in any jurisdiction. Members who re-
quest Retired Member classification shall be 
relieved from paying dues and may purchase 
the Bar Journal and other member benefits that 
might be made available at a price equal to the 
cost to the Oklahoma Bar Association in pro-
viding the member benefit. An Active Member 
requesting Retired Member classification must 
have reached age seventy (70) prior to January 
2nd of the year he or she is requesting to be 
reclassified to Retired Status and relieved from 
paying dues. Those members who were previ-
ously classified as Senior Members prior to the 
adoption of this subsection may change their 
classification to Retired Member if a request in 
writing is submitted to the Executive Director 
with a request for the reclassification and a 
statement that the requesting member is no 
longer engaged in the practice of law.

(d) (e) Reclassification to Active Membership 
– Showing Competence. Whenever a member 
seeks restoration to active membership Active 
Member classification after the lapse of two (2) 
years or less, he or she may be reinstated as 
provided in Rule 11.8 of the Rules Governing 
Disciplinary Proceedings. After the lapse of 
more that than two (2) years, an associated 
member Associate Member may be restored to 
active membership Active Member classifica-
tion upon compliance with Rule 11.1 through 
Rule 11.7 of the Rules Governing Disciplinary 
Proceedings.

(e) (f) Voting Members Defined. Active and 
senior members Senior Members shall consti-
tute the voting members of the Association. 
Associate and Retired Members shall not be 
Voting Members.

2017 OK 103

In re: Amendments to Rules for Mandatory 
Judicial Continuing Legal Education

No. SCAD-2017-91. December 18, 2017

ORDER

Pursuant to our general superintending con-
trol over all inferior courts, Okla. Const., art. 7, 

§ 4, and our general administrative authority 
over state courts, Okla. Const., art. 7, § 6, we 
hereby amend Rules 1, 2, and 3 of the Rules for 
Mandatory Judicial Continuing Legal Educa-
tion, 5 O.S., ch. 1, app. 4-B. The amended rules 
are set out in the attachments hereto, with 
Exhibit “A” showing markup and Exhibit “B” 
a clean copy of the new rules.

It is therefore ordered that the amended 
Rules for Mandatory Judicial Continuing Legal 
Education are hereby approved and adopted 
and shall be effective from January 1, 2017. It is 
further ordered that the Rules for Mandatory 
Judicial Continuing Legal Education as amend-
ed shall be included in the official publication 
of the Oklahoma Statutes.

DONE BY ORDER OF THE SUPREME 
COURT IN CONFERENCE this 18th day of 
December, 2017.

/s/ Douglas L. Combs
CHIEF JUSTICE

ALL JUSTICES CONCUR

Exhibit “A”

Rules for Mandatory Judicial Continuing Legal 
Education
Chapter 1, App. 4-A
Rule 1. Judges Who Must Obtain Annual Judi-
cial Continuing Legal Education.

All Judges of the Oklahoma District Courts, 
the Court of Civil Appeals, Court of Criminal 
Appeals, and Justices of the Oklahoma Supreme 
Court, shall complete at least twelve (12) hours 
annually of Mandatory Judicial Continuing 
Legal Education (MJCLE). Credit may be 
earned through teaching in an approved con-
tinuing legal education program or approved 
judicial continuing legal education program. 
Presentations accompanied by thorough care-
fully prepared written materials will qualify 
for MJCLE credit on the basis of six (6) hours of 
credit for each hour of presentation.

Rules for Mandatory Judicial Continuing Legal 
Education
Chapter 1, App. 4-A
Rule 2. Approved Courses for Mandatory Judi-
cial Continuing Legal Education.

The hours of Mandatory Judicial Continuing 
Legal Education must be obtained by atten-
dance at MJCLE courses or programs provided 
by the Administrative Office of the Courts, or a 
National Judicial College course, or programs 
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presented at monthly meetings of the Okla-
homa Chapters of the American Inns of Court, 
or any other program specially approved by 
the Chief Justice of the Oklahoma Supreme 
Court for MJCLE. General continuing legal 
education programs or courses may not be 
used to satisfy no more than six (6) hours of 
the MJCLE requirement.

Rules for Mandatory Judicial Continuing Legal 
Education
Chapter 1, App. 4-A
Rule 3. Judicial Continuing Education Pro-
grams at Meetings of the Oklahoma Judicial 
Conference.

The Administrative Office of the Courts shall 
provide MJCLE courses or programs at all 
meetings of the Oklahoma Judicial Conference, 
and at other times as scheduled by the Admin-
istrative Office of the Courts. The Administra-
tive Office of the Courts shall maintain records 
of those Judges and Justices attending MJCLE 
programs and courses provided by the Admin-
istrative Office of the Courts.

Exhibit “B”

Rules for Mandatory Judicial Continuing Legal 
Education
Chapter 1, App. 4-A
Rule 1. Judges Who Must Obtain Annual Judi-
cial Continuing Legal Education.

All Judges of the Oklahoma District Courts, 
the Court of Civil Appeals, Court of Criminal 
Appeals, and Justices of the Oklahoma Supreme 
Court, shall complete at least twelve (12) hours 
annually of Mandatory Judicial Continuing 
Legal Education (MJCLE). Credit may be 
earned through teaching in an approved con-
tinuing legal education program or approved 
judicial continuing legal education program. 
Presentations accompanied by thorough care-
fully prepared written materials will qualify 
for MJCLE credit on the basis of six (6) hours of 
credit for each hour of presentation.

Rules for Mandatory Judicial Continuing Legal 
Education
Chapter 1, App. 4-A
Rule 2. Approved Courses for Mandatory Judi-
cial Continuing Legal Education.

The hours of Mandatory Judicial Continuing 
Legal Education must be obtained by atten-
dance at MJCLE courses or programs provided 
by the Administrative Office of the Courts, or a 
National Judicial College course, or programs 

presented at monthly meetings of the Oklaho-
ma Chapters of the American Inns of Court, or 
any other program specially approved by the 
Chief Justice of the Oklahoma Supreme Court 
for MJCLE. General continuing legal education 
programs or courses may be used to satisfy no 
more than six (6) hours of the MJCLE require-
ment.

Rules for Mandatory Judicial Continuing Legal 
Education
Chapter 1, App. 4-A
Rule 3. Judicial Continuing Education Pro-
grams at Meetings of the Oklahoma Judicial 
Conference.

The Administrative Office of the Courts shall 
provide MJCLE courses or programs at all 
meetings of the Oklahoma Judicial Conference, 
and at other times as scheduled by the Admin-
istrative Office of the Courts. The Administra-
tive Office of the Courts shall maintain records 
of those Judges and Justices attending MJCLE 
programs and courses provided.

2017 OK 104

In re: Amendments to Rule 7.3, Rules 
Governing Disciplinary Proceedings, 5 O.S. 

2011, ch. 1, app. 1-A

No. SCAD-2017-92. December 18, 2017

ORDER

Rule 7.3 of the Rules Governing Disciplinary 
Proceedings, 5 O.S. 2011, ch. 1, app. 1-A, is 
hereby amended as shown with markup on the 
attached Exhibit “A.” A clean copy of the new 
rule is attached as Exhibit “B.” The amended 
rule is effective immediately.

DONE BY ORDER OF THE SUPREME 
COURT IN CONFERENCE this 18th day of 
December, 2017.

/s/ Douglas L. Combs
CHIEF JUSTICE

ALL JUSTICES CONCUR

Exhibit “A”

Rules Governing Disciplinary Proceedings.
Chapter 1, App. 1-A
Rule 7. Summary Disciplinary Proceedings 
Before Supreme Court.
§7.3. Interim Suspension from Practice.

Upon receipt of the certified copies of Judg-
ment and Sentence on a plea of guilty, order 
deferring judgment and sentence, indictment 
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or information and the judgment and sentence, 
the Supreme Court shallmay by order immedi-
ately suspend the lawyer from the practice of 
law until further order of the Court. In itsan 
order of suspension the Court shallmay direct 
the lawyer to appear at a time certainfile a 
statement, to show cause, if any hethe lawyer 
has, why the order of suspension should be set 
aside. Upon good cause shown, the Court may 
set aside its order of suspension when it 
appears to be in the interest of justice to do so, 
due regard being had to maintaining the integ-
rity of and confidence in the profession.

Alternatively, upon receipt of the certified 
copies of Judgment and Sentence on a plea of 
guilty, order deferring judgment and sentence, 
indictment or information and the judgment 
and sentence, the Supreme Court may direct 
the lawyer to file a statement, to show cause, if 
any the lawyer has, why an order of immediate 
interim suspension from the practice of law 
should not be entered. Upon good cause 
shown, the Court may decline to enter an order 
of immediate interim suspension when it 
appears to be in the interest of justice to do so, 
due regard being had to maintaining the integ-
rity of and confidence in the profession. If good 
cause is not shown, the Court may by order 
immediately suspend the lawyer from the 
practice of law until further order of the Court.

Exhibit “B”

Rules Governing Disciplinary Proceedings.
Chapter 1, App. 1-A
Rule 7. Summary Disciplinary Proceedings 
Before Supreme Court.
§7.3. Interim Suspension from Practice.

Upon receipt of the certified copies of Judg-
ment and Sentence on a plea of guilty, order 
deferring judgment and sentence, indictment 
or information and the judgment and sentence, 
the Supreme Court may by order immediately 
suspend the lawyer from the practice of law 
until further order of the Court. In an order of 
suspension the Court may direct the lawyer to 
file a statement, to show cause, if any the law-
yer has, why the order of suspension should be 
set aside. Upon good cause shown, the Court 
may set aside its order of suspension when it 
appears to be in the interest of justice to do so, 
due regard being had to maintaining the integ-
rity of and confidence in the profession.

Alternatively, upon receipt of the certified 
copies of Judgment and Sentence on a plea of 
guilty, order deferring judgment and sentence, 

indictment or information and the judgment 
and sentence, the Supreme Court may direct 
the lawyer to file a statement, to show cause, if 
any the lawyer has, why an order of immediate 
interim suspension from the practice of law 
should not be entered. Upon good cause 
shown, the Court may decline to enter an order 
of immediate interim suspension when it 
appears to be in the interest of justice to do so, 
due regard being had to maintaining the integ-
rity of and confidence in the profession. If good 
cause is not shown, the Court may by order 
immediately suspend the lawyer from the 
practice of law until further order of the Court.

2018 OK 1

In the Matter of the Adoption of: M.A.S., a 
minor child. Michael Cruce, Appellant, v. 

Stephen Cullen Asbell, Appellee.

No. 114,237. January 17, 2018

ON CERTIORARI TO THE COURT OF CIVIL 
APPEALS, DIVISION II

¶0 Biological father appealed the decision of 
the District Court of Creek County, Oklahoma, 
Sapulpa Division, Honorable Richard Woolery, 
declaring the minor child eligible for adoption 
without the biological father’s consent. The 
Court of Civil Appeals, Division II, affirmed 
the trial court’s decision, and this Court grant-
ed certiorari review.

CERTIORARI PREVIOUSLY GRANTED; 
COURT OF CIVIL APPEALS OPINION 

VACATED; TRIAL COURT ORDER 
REVERSED AND REMANDED WITH 

INSTRUCTIONS.

Carla R. Stinnett, G. Gene Thompson, Stinnett 
Law, Sapulpa, Oklahoma, for Appellant.

Ashley Jacobs, Bristow, Oklahoma, for Appel-
lee.

China Matlock, Tulsa, Oklahoma, for the Minor 
Child.

Colbert, J.

¶1 The question presented for review is 
whether the trial court’s order declaring M.A.S. 
eligible for adoption without the biological 
father’s consent, pursuant to Okla. Stat. tit. 10, 
§ 7505-4.2(B)(1) and (H)(2011),1 was supported 
by clear and convincing evidence. We find that 
it was not.
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I. BACKGROUND AND PROCEDURAL 
HISTORY

A. Bristow Division

¶2 M.A.S. was born on September 27, 2007, 
to Michael Cruse (Father) and Whitney Asbell 
(Mother). The couple never married. By an 
Agreed Decree of Paternity, Father was de-
clared to be M.A.S.’s natural father on October 
31, 2008. The order awarded mother sole custo-
dy of M.A.S. and Father unsupervised visitation 
which Father exercised. Mother later married 
Stephen Asbell (Stepfather) on May 2, 2009.

¶3 On April 8, 2011, a court ordered Father to 
pay monthly child support in the amount of 
$447.91. The court also determined that Father 
did not owe any past-due child support for the 
time period of November, 2008 through and 
including April, 2011. Thereafter, Father ten-
dered monthly payments. But, at times, Father 
paid less than the full amount owed. Father, 
however, paid larger sums in the subsequent 
months.

¶4 On January 8, 2014, Mother sought and 
obtained an ex parte emergency order that pro-
hibited unsupervised visitation between M.A.S. 
and Father. On January 13, 2014, the court modi-
fied its emergency order to permit Father week-
end supervised visitation with M.A.S. upon 
successfully passing a drug test. However, no 
overnight visitation would be permitted. Spe-
cifically, the order stated:

[I]f the Petitioner test positive for illegal 
substances then he shall reimburse the 
Respondent for the cost of the test within 
five (5) days . . . The results of the drug test 
shall be faxed to Petitioner’s . . . and 
Respondent’s lawyer . . . Petitioner shall 
submit to the test within 24 hours from this 
order . . . If Petitioner passes his drug test 
then to have nonovernight visitation to be 
monitored . . . at the Respondent’s expense 
. . . [T]ime with the child shall be on Satur-
days from 8am to 8pm and Sundays from 
8am to 8pm.

¶5 Father filed a motion to modify custody 
on January 16, 2014. In it, Father disputed the 
allegations that gave rise to the court’s emer-
gency order. Father also asserted that a mate-
rial change in circumstances had occurred that 
adversely affected M.A.S.’s best interests. Fa-
ther sought full custody subject to the granting 
of “reasonable visitation to the [Mother].” The 
record is silent regarding the disposition of 

Father’s motion. On March 6, 2014, Father filed 
a subsequent motion to enforce visitation and 
requested a hearing. In it, Father alleged full 
compliance with the court’s order; that he suc-
cessfully passed the drug test; yet, Mother 
continued to deny Father any contact or visita-
tion with the minor child. The record is also 
silent concerning the disposition of that motion.

¶6 On April 21, 2014, Mother filed an appli-
cation for a contempt citation against Father, 
contending that he failed to pay child support 
from January through April of 2014. The record 
is silent concerning the disposition of Mother’s 
application. On April 22, 2014, the proceeding 
was reassigned to the Honorable Richard 
Woolery, Creek County Division, “for all fur-
ther proceedings in this cause.”2

B. Adoption Proceeding – Present Appeal

¶7 On January 6, 2015, Stepfather filed an 
application to adopt M.A.S. without Father’s 
consent in the Sapulpa Division of the Creek 
County District Court.3 Stepfather alleged that 
Father had not substantially complied with the 
court’s child-support order and that Father had 
failed to maintain a substantial and positive 
relationship with M.A.S. Because of this, Step-
father asserted, Father’s consent is not required 
in accordance with the terms of Okla. Stat. tit. 
10 § 7505-4.2(B)(1) and (H)(2011). Stepfather 
alleged further that M.A.S. is eligible for adop-
tion without Father’s consent and, that it is in 
M.A.S.’s best interests if Father’s rights are 
terminated. Father denied all allegations con-
tained in the application for adoption without 
consent.

¶8 The parties stipulate the relevant period 
for review to be January 6, 2014 to January 6, 
2015 – the twelve consecutive months of the 
last fourteen months prior to filing the petition 
for adoption. The stipulated fourteen-month 
window was November 6, 2013 to January 6, 
2015. According to the Department of Human 
Services (DHS) record of payments and litiga-
tion time line – to which the parties stipulated 
– Father paid the following amounts during the 
fourteen month relevant window: November 
2013, $440; December 2013, $440; August 2014, 
$103.36; September 2014, $310.08; and January 
2015, $517. In February of 2015, Father made an 
additional payment of $4,144.44. In all, Father 
tendered $5,954.88 in support payments.

¶9 The parties appeared before the trial court 
and submitted their respective briefs on April 
6, 2015. By agreement of the parties and in lieu 
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of a hearing, the trial court stated it would rule 
upon the issues by minute order, which the 
trial court entered on April 20, 2015. In it, the 
trial court stated that,

[The Court] has reviewed the briefs and 
case law submitted by the parties, the 
agreed upon litigation time line submitted 
to aid the court, as well as the applicable 
statutes. The court finds that the Respon-
dent/Natural Father has not substantially 
complied with a valid child support order 
within the statutorily contemplated time 
frame; and the Respondent/Natural Father 
has not maintained a significant relation-
ship with the child within the statutorily 
contemplated time frame. The court 
acknowledges that there may have been 
some obstacles interposed to make main-
taining such a relationship difficult but this 
court established parameters whereby visi-
tation could occur and the Respondent / 
Natural Father has not taken advantage of 
those opportunities, which conduct this 
court finds to be willful. Therefore, the 
Petitioner’s application for an order declar-
ing this child to be eligible for adoption 
without the consent of the Natural Father 
is sustained.

A subsequent order was issued on August 10, 
2015, declaring M.A.S. eligible for adoption 
without Father’s consent. Father appealed and 
the Court of Civil Appeals, Division II, (COCA) 
affirmed. Father sought certiorari review which 
this Court granted.

II. STANDARD OF REVIEW

¶10 A parent’s fundamental right to the care, 
custody, companionship and management of 
his or her child is a right protected by the 
United States and Oklahoma Constitutions. In 
re Adoption of D.T.H., 1980 OK 119, ¶ 18, 615 
P.2d 287, 290 (overruled on other grounds). The 
law presumes that both biological parents 
must consent before an adoption of their minor 
child may be effectuated. In re Adoption of 
C.D.M., 2001 OK 103, ¶ 13, 39 P.3d 802, 807, 
cert. den. 535 U.S. 1054, 122 S.Ct. 1911, 152 
L.Ed.2d 821. But, if both parents fail to consent 
to the adoption of a child, the petitioner must 
file an application to the court stating the rea-
son that the consent or relinquishment of a 
parental right is unnecessary. Okla. Stat. tit. 10, 
§ 7505-4.1. The Oklahoma Legislature has pre-
scribed certain adoption situations, found at 
Okla. Stat. tit. 10, § 7505-4.2, where prior paren-

tal consent is unnecessary, “which effectively 
terminates that parent’s rights.” In re Adoption 
of C.D.M., ¶ 13, 39 P.3d at 807.

¶11 Adoption statutes in derogation of a bio-
logical parent’s rights must be strictly con-
strued in favor of the biological parent. In re 
Adoption of C.M.G., 1982 OK 156, ¶ 9, 656 P.2d 
262, 265. The burden rests on the party who 
seeks to destroy the parent-child bond to estab-
lish, by clear and convincing evidence, that an 
adoption without consent or termination of 
parental rights is warranted. In re Adoption of 
V.A.J., 1983 OK 23, ¶ 6, 660 P.2d 139, 141. The 
requisite “[c]lear and convincing evidence is 
that measure or degree of proof which will 
produce in the mind of the trier of fact a firm 
belief or conviction as to the truth of the allega-
tion sought to be established.” In re C.G., 1981 
OK 131, ¶ 17 n. 12, 637 P.2d 66, 71 n. 12.

¶12 This Court examines the trial court’s 
conclusion – finding a minor child eligible for 
adoption without the biological parent’s con-
sent – to determine if that conclusion is sup-
ported by the clear weight of the requisite clear 
and convincing evidence. In re Adoption of 
R.W.S., 1997 OK 148, ¶ 10, 951 P.2d 83, 86; In re 
Adoption of J.L.H., 1987 OK 25, ¶ 12, 737 P.2d 
915, 918; In re Adoption of K.P.M.A., 2014 OK 
85, ¶ 13, 341 P.3d 38, 43. So, unless the trial 
court’s determination rests on clear and con-
vincing evidence, that determination will be 
reversed. In re Adoption of C.D.M., ¶ 13, 39 
P.3d at 807. This Court examines issues of fact 
under a “clear and convincing” standard and 
reviews issues of statutory construction, a mat-
ter of law, de novo. Lang v. Erlanger Tubular 
Corp., 2009 OK 17, ¶ 5, 206 P.3d 589, 590.

III. DISCUSSION

¶13 We note first that the proceedings below 
were extremely unusual. No evidentiary hear-
ing was held concerning the application for 
adoption without consent or the child’s best 
interests; and thus, no evidentiary testimony 
was gathered concerning Father’s ability or 
inability to comply with the court-ordered sup-
port obligation during the relevant period. 
Rather, the parties agreed that the trial judge’s 
ruling would be based solely on the parties’ 
stipulations and briefs. That, it cannot do. Briefs 
and the references to the proof contained therein 
do not constitute evidence. See Willis v. Sequoyah 
House, Inc., 2008 OK 87, ¶ 12, 194 P.3d 1285, 
1290, fn. 14.4 As termination of Father’s parental 
rights are subsumed in Stepfather’s application 
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for adoption without consent, an evidentiary 
hearing is not only warranted, it is mandatory.

¶14 Preadoption proceedings to terminate 
parental rights must conform to sections 7505-
2.15 and 7505-4.1. See 7505-4.2. The relevant sub-
sections, 7505-2.1(H) governing Petitions Ter-
minating Rights of Putative Father and 7505-
4.1(G) governing Termination of Parental 
Rights Without Consent – Process, are virtually 
identical and mandate that: “A proceeding 
pursuant to this section for determination of 
necessity of parental consent or for termination 
of parental rights shall be heard by the court 
without a jury.” § 7505-4.1(G) (emphasis ad-
ded). We interpret those mandates to mean 
that the trial judge becomes a trier of fact, Sol-
dan v. Stone Video, 1999 OK 66, ¶ 6, 988 P.2d 
1268, 1269, and an evidentiary hearing must 
occur before a trial court may terminate funda-
mental parental rights and declare the minor 
child eligible for adoption. In proceedings of 
this magnitude, it is the trial court’s sole pre-
rogative to make specific findings of the ulti-
mate facts as well as conclusions of law upon 
which the trial court’s order is based. See §§ 
7505-2.1, 7505-4.1; See also, In re Adoption of 
K.P.M.A., 2014 OK 85, 341 P.3d 38. For the rea-
sons discussed herein, the trial court’s sum-
mary proceedings were improper.

1. Failure to Pay Support

¶15 According to § 7505-4.2(B), parental con-
sent is not required when the parent has will-
fully failed, refused or neglected to contribute 
to the support of the minor “for a period of 
twelve (12) consecutive months out of the last 
fourteen (14) months immediately preceding . . . 
a petition for adoption of a child or a petition to 
terminate parental rights . . . [i]n substantial 
compliance with an order . . . adjudicating the 
duty, amount, and manner of support; . . ..” The 
burden rests with the party that filed the adop-
tion without consent to demonstrate that paren-
tal consent is not required. In re Adoption of 
K.P.M.A., ¶ 13, 341 P.3d at 43. The statute, 
strictly applied, requires any failure on Father’s 
part to substantially comply with the support 
order to occur for twelve consecutive months 
and the failure must also be willful. The stat-
ute’s “willfulness” and “substantial compli-
ance” terms are discrete provisions this Court 
will address separately.

¶16 The term “willfully” is understood to 
modify all verbs in the series that follow the 
term. Whether the requisite willfulness exists is 

a fact question to be determined on a case by 
case basis. In re Adoption of L.D.S., 2006 OK 
80, ¶ 12, 155 P.3d 1, 5. A parent’s financial abil-
ity to pay a support obligation is relevant in 
determining whether the parent “willfully” 
failed, refused, or neglected to pay child sup-
port. See In re Adoption of J.L.H., ¶ 14, 737 P.2d 
at 920. A parent, financially responsible for 
child support then, may not be in substantial 
compliance; but, at the same time, not willfully 
so. In re Adoption of C.D.O., 2002 OK CIV APP 
9, ¶ 16, 39 P.3d 828, 832. This Court has held 
previously that the “willfulness requirement of 
the statute is intended to prevent an arbitrary 
application of the statute and a parent’s inability 
to comply with a support order would always be 
relevant to show an absence of willfulness.” In re 
Adoption of D.T.H., ¶ 19, 615 P.2d 287, 291.

¶17 According to COCA, the stipulated evi-
dence presented below led it to conclude that 
Father’s failure to pay was willful and not 
based on an inability to pay support. COCA, 
relying on the sparse record and insufficient 
stipulations, drew the inference that Father’s 
failure to pay was willful based on Father’s 
abrupt change in meeting his support obliga-
tion and the sizable payment after the applica-
tion for adoption was filed. We cannot agree.

¶18 First, for a part of the critical period – the 
year immediately preceding the filing of the 
adoption petition – Father tendered 3 support 
payments. Although the 3 support payments 
were less than the full amount, there is no clear 
and convincing evidence that Father had the 
financial ability to pay support or that he inca-
pacitated himself in order to evade the support 
obligations.

¶19 Second, the record supports the alterna-
tive conclusion that Father’s change in meeting 
his support obligation was not abrupt, as the 
courts below concluded, but instead consistent 
with Father’s pattern of payments tendered 
since April 8, 2011. From April 2011 to January 
2014, the date immediately preceding the adop-
tion petition, Father tendered payments but at 
times less than the full amount owed. However 
in the subsequent months, Father paid larger 
sums – just as he did in February 2014 when 
Father tendered the $4,144.44 – approximately 
nine times the monthly amount required.

¶20 Neither the parties’ briefs nor the refer-
ences to the proof contained therein constitute 
the clear weight of the requisite clear and con-
vincing evidence. Although the parties stipu-
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lated to the self-authenticating Department of 
Human Services’s record of payments, that 
record, standing alone, fails to provide any 
evidentiary insight into Father’s ability or in-
ability to comply with his support obligation. 
As stated previously, a parent’s ability or 
inability to provide financial support is always 
relevant to the issue of willfulness. In re Adop-
tion of J.L.H., 1987 OK 25, 737 P.2d 915; In re 
Adoption of V.A.J., 1983 OK 23, 660 P.2d 139.

¶21 Absent a showing of an obligor’s ability 
to meet a court-ordered child-support obliga-
tion, a record of payments may be sufficient to 
determine the factual question of whether 
Father was in substantial compliance with a 
support order. However, it is insufficient for a 
clear and convincing determination that Fa-
ther’s nonpayment was due to a willful failure, 
refusal or neglect in accordance with the § 7505-
4.2 terms. Hence, any inference that may be 
drawn from Father’s, albeit “abrupt”, change in 
the discharge of his support obligation without 
an evidentiary hearing to determine his ability 
to meet his court-ordered support obligation, 
does not rise to the level of clear and convincing 
evidence required – where as here – the funda-
mental right of a parent-child relationship is 
implicated. Further, an order that merely recites 
statutory language and concludes that Father 
“has not substantially complied within the 
statutorily contemplated time frame . . . which 
this court finds to be willful,” does no more to 
facilitate a meaningful judicial review than 
merely stating “petition granted.”

¶22 Based on the dearth of evidence, defi-
cient record and irregular proceedings below, 
the trial court’s finding of Father’s willful fail-
ure, refusal or neglect to contribute to the sup-
port of the minor child was not supported by 
the clear weight of the requisite clear and con-
vincing evidence. Because willfulness was not 
established by clear and convincing evidence, 
we need not reach the issue of substantial com-
pliance. The trial court’s ruling was in error.

2. Substantial and Positive Relationship

¶23 “A parent’s consent to adoption is also 
not required from a parent who fails to estab-
lish and/or maintain a substantial and positive 
relationship with the minor child,” In re Adop-
tion of G.D.J., 2011 OK 77, ¶ 19, 261 P.3d 1159, 
1164 – 65, “for . . . twelve (12) consecutive 
months out of the last fourteen (14) months 
immediately preceding the filing of a petition 
for adoption of a child.” Okla. Stat. tit. 10, § 

7505-4.2(H)(1) (emphasis added). Here, the rel-
evant fourteen month window, from which the 
twelve consecutive month period is derived, 
runs between January 6, 2015 and back to 
November 6, 2013. Section 7505 – 4.2(H)(3) 
delineates the “substantial and positive rela-
tionship” requirement as either “frequent and 
regular visitation or frequent and regular com-
munication” between a parent and child, or 
some other exercise of “parental rights and 
responsibilities.”

¶24 The record indicates that Father had 
exercised his right to visitation with M.A.S. 
since October 31, 2008, when the first visitation 
schedule was entered, until January 6, 2014. On 
January 8, 2014, Mother obtained an ex parte 
emergency order suspending Father’s visita-
tion. Father conceded that he has not had con-
tact with M.A.S. since the emergency order 
was entered. Based on the sparse record and 
Father’s concession, Father has failed to main-
tain a substantial and positive relationship 
with M.A.S. as defined by the statute from 
January 8, 2014 to January 6, 2015. However, 
there exists a two-day gap within the requisite 
twelve month period – January 6, 2014 to Janu-
ary 8, 2014 – where the evidence does not 
clearly and convincingly establish that Father 
did not exercise visitation. Notwithstanding 
Father’s concession, the requisite twelve con-
secutive months of no contact have not been 
met. Adoption statutes in derogation of a bio-
logical parent’s rights must be strictly con-
strued in favor of the biological parents. In re 
Adoption of C.M.G., ¶ 9, 656 P.2d 262, 265. 
Strictly construing and applying the statute 
and the constitutional basis for strict construc-
tion, we find that the record does not demon-
strate by clear and convincing evidence that 
there have been twelve consecutive months of 
no contact between Father and M.A.S.

¶25 Even assuming that the twelve consecu-
tive month requirement was satisfied, Father 
avers that the emergency order completely 
prevented his contact with M.A.S.; and there-
fore, denied him the opportunity to maintain 
the established father-child relationship he and 
M.A.S. once enjoyed. Father’s evidence con-
sisted of the stipulated litigation time line, list-
ing Mother’s request for the emergency order, 
and the various motions filed by the parties – all 
of which precedes the notice of hearing on Step-
father’s petition for adoption without consent.

¶26 Section 7505-4.2(H)(2) permits a defense 
to the “establish[ing] and/or maintain[ing] a 
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substantial and positive relationship” require-
ment. To successfully utilize this defense, the 
parent must prove that,

prior to the notice of the hearing on the 
application for adoption without consent, 
the parent can prove to the satisfaction of 
the court that he or she has taken suffi-
cient legal action to establish and/or main-
tain a substantial and positive relationship 
with the minor child. Such action is based 
on the parent being denied the opportunity 
to have a relationship with the minor child 
due to the actions of the custodian.

In re Adoption of G.D.J., ¶ 19, 261 P.3d at 1165 
(emphasis added).

¶27 Mother is the legal custodian of M.A.S. 
Upon Mother filing the emergency order on 
January 8, 2014, and for the next five days 
thereafter, Father was prohibited from “fre-
quent and regular visitation” with M.A.S. as 
contemplated by the statute. Thereafter, on 
January 13, 2014, the trial court modified its 
order to permit limited visitation if certain con-
ditions were met. Beyond this, the record is 
silent as to any further judicial pronounce-
ments or determinations on the matter. It is 
patently clear that on two occasions Father 
attempted to resume visitation with M.A.S. 
well before the adoption petition was filed. 
First, when Father filed his motion to modify 
custody on January 16, 2014, three days after 
the modified emergency order was entered; 
and second, when Father filed a motion to 
enforce visitation on March 6, 2014. Based on 
the record, the trial court’s orders and Father’s 
contentions contained in his motions, this 
Court concludes that an impediment to the 
parent-child relationship existed. Clearly, 
Father had taken legal action, but whether 
such actions were “sufficient” was the issue 
before the trial court.

¶28 The provision, proof “to the satisfaction 
of the Court” requires Father to prove that he 
took sufficient legal action against a denial of 
opportunity to maintain a substantial and posi-
tive relationship with M.A.S. by the custodian 
prior to the date of notice of the hearing on the 
adoption without consent. In re Adoption of 
G.D.J., ¶ 27, 261 P.3d at 1166-67. In Steltzlen v. 
Fritz, 2006 OK 20, 134 P.3d 141, this Court con-
strued an identical provision in the context of a 
putative father and the discovery of parenthood. 
In Steltzlen, the trial judge found that the 
father had made a sufficient attempt to deter-

mine whether he had fathered a child, out of 
wedlock, by offering to take a DNA test. ¶ 15, 
134 P.3d at 145. This Court affirmed the trial 
court’s ruling and recognized that the mere 
offering of a DNA test satisfied the proof “to 
the satisfaction of the Court” requirement in 
that case. Here, the record demonstrates that 
Father pursued visitation and custody by filing 
motions in a separate action. If volunteering to 
take a DNA test satisfies the statute, surely 
Father’s motion to modify custody and motion 
to enforce visitation does as well.

¶29 We reiterate that adoption statutes in 
derogation of a biological parent’s rights must 
be strictly construed in favor of the biological 
parent. In re Adoption of C.M.G., ¶ 9, 656 P.2d 
at 265. Strictly construing and applying the 
statute and the constitutional basis for strict 
construction, we find that the record in this 
matter does not demonstrate by clear and con-
vincing evidence that Father’s visitation and 
custody filings were insufficient legal actions 
at maintaining a substantial and positive rela-
tionship with M.A.S.

3. The Best Interests of the Child

¶30 “The best interests of the child serve as 
the polestar in all adoption proceedings.” In re 
Adoption of M.J.S., 2007 OK 44, ¶ 30, 162 P.3d 
211, 222. Statutes governing hearings for termi-
nation of parental rights and adoption without 
consent require the trial court to determine that 
the termination of parental rights or adoption 
without consent be in the child’s best interests.6 
In addition to the statutory requirement, this 
Court requires that any adoption or termina-
tion of parental rights promote the child’s best 
interest. In re Adoption of C.D.M., ¶ 22, 39 P.3d 
at 810. Unlike the statutory grounds for grant-
ing adoption without consent, there is no time 
constraint, or relevant period, for best interests 
of the child analysis.

¶31 It is incumbent on the trial court to deter-
mine whether the adoption would be in the 
child’s best interests prior to declaring the 
child eligible for adoption. In re Adoption of 
C.D.M., ¶ 23, 39 P.3d at 810. Here, there is noth-
ing in the record to support the trial court’s 
order finding that the adoption, without 
Father’s consent, was in the child’s best inter-
ests. Rather, the trial court decided this case on 
submitted briefs and failed to hold an eviden-
tiary hearing. We hold that the stipulations and 
allegations within those briefs do not rise to the 
level of clear and convincing evidence that the 
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adoption, absent Father’s consent, would be in 
M.A.S.’s best interests.

IV. CONCLUSION

¶32 From all we have said thus far, it should 
be clear that it is imperative that a trial court’s 
grant of an adoption petition without a par-
ent’s consent must be supported by clear and 
convincing evidence. The requisite evidence 
cannot be demonstrated in a summary proceed-
ing absent an evidentiary hearing. Because 
granting an adoption petition without parental 
consent necessarily obviates parental consent, 
the trial court shall have an evidentiary hearing.

¶33 For the reasons discussed herein, we 
hold that the trial court’s August 10, 2015 
Order declaring M.A.S. eligible for adoption 
was not supported by clear and convincing 
evidence. Accordingly, we reverse the trial 
court’s order, but remand with the instruction 
to hold an evidentiary hearing to determine 
Father’s ability or inability to comply with the 
support order and whether any failure on 
Father’s part was willful.

CERTIORARI PREVIOUSLY GRANTED; 
COURT OF CIVIL APPEALS OPINION 

VACATED; TRIAL COURT ORDER 
REVERSED AND REMANDED WITH 

INSTRUCTIONS.

CONCUR: Combs, C.J., Gurich, V.C.J., 
Edmondson, Colbert, and Reif, JJ.

CONCUR IN RESULT: Kauger, J.

DISSENT: Winchester and Wyrick, JJ.

Colbert, J.

1. The relevant portions of § 7505-4.2 states:
B. Consent to adoption is not required from a parent who, for a 
period of twelve (12) consecutive months out of the last fourteen 
(14) months immediately preceding the filing of a petition for 
adoption of a child or a petition to terminate parental rights 
pursuant to Section 7505-2.1 of this title, has willfully failed, 
refused, or neglected to contribute to the support of such minor:
1. In substantial compliance with an order entered by a court of 
competent jurisdiction adjudicating the duty, amount, and man-
ner of support; . . .
H. 1. Consent to adoption is not required from a parent who fails 
to establish and/or maintain a substantial and positive relation-
ship with a minor for a period of twelve (12) consecutive months 
out of the last fourteen (14) months immediately preceding the 
filing of a petition for adoption of the child.
2. In any case where a parent of a minor claims that prior to the 
receipt of notice of the hearing provided for in Sections 7505-2.1 
and 7505-4.1 of this title, such parent had been denied the oppor-
tunity to establish and/or maintain a substantial and positive 
relationship with the minor by the custodian of the minor, such 
parent shall prove to the satisfaction of the court that he or she 
has taken sufficient legal action to establish and/or maintain a 
substantial and positive relationship with the minor prior to the 
receipt of such notice.

3. For purposes of this subsection, “fails to establish and/or 
maintain a substantial and positive relationship” means the par-
ent:
a. has not maintained frequent and regular contact with the 
minor through frequent and regular visitation or frequent and 
regular communication to or with the minor, or
b. has not exercised parental rights and responsibilities.

Okla. Stat. tit. 10.
2. The relevant section of Okla. Stat. tit, 10, §7503-3.2(B)(2011) 

requires the consolidation of proceedings,
[i]f a proceeding for adoption or for termination of parental 
rights of the putative father and a paternity action by the puta-
tive father regarding the same minor are both pending in the 
courts of this state, upon motion of any party, the court having 
jurisdiction over the paternity action shall transfer the paternity 
proceeding to the court in which the adoption or termination 
proceeding is pending, whereupon the two proceedings may be 
considered.

Here, Stepfather’s application alleged Mother requested the pending 
motions and applications be transferred and consolidated with Stepfa-
ther’s application for adoption in the Sapulpa Division. The record 
appears incomplete. In addition to requesting that M.A.S be declared 
eligible for adoption without the Father’s consent, Stepfather’s appli-
cation for adoption requests that Father’s parental rights be terminat-
ed. The record does not contain a petition for adoption. It does contain 
Father’s response to this petition wherein he denies the allegations 
contained therein.

3. On March 16, 2015, Stepfather amended his application but 
made no substantive changes.

4. In Willis v. Sequoyah House, Inc., 2008 OK 87, ¶ 12, 194 P.3d 
1285, 1290, this court discussed the four different forms of acceptable 
proof that may be submitted as evidence, three of which are autho-
rized by statute. Namely – ”(1) evidence from oral proceedings by 
living (viva voce) testimony, (2) by deposition and (3) by affidavit. The 
fourth was developed by the common law. That form permits in some 
proceedings the use of acceptable evidentiary substitutes.” (internal 
citations omitted).

5. The relevant terms of § 7505-2.1 provide:
A. 1. Prior to the filing of a petition for adoption, a child-placing 
agency, attorney, or prospective adoptive parent to whom a par-
ent having legal custody has executed a consent to adoption or 
has permanently relinquished a minor born out of wedlock may 
file a petition for the termination of the parental rights of a puta-
tive father or a parent of the child. The petition shall be filed with 
the district court of the county in which the relinquishment was 
executed or in the county in which the putative father, a parent, 
the petitioner, or the minor resides at the time of the filing of the 
petition.
2. The affidavit of expenses required by subsection A of Section 
7505-3.2 of this title is not required to be attached to a petition 
filed pursuant to this section, nor must it be filed prior to issu-
ance of an order terminating parental rights entered in a pro-
ceeding brought under this section.
B. 1. Notice of the hearing on the petition to terminate parental 
rights and a copy of the petition shall be served upon such puta-
tive father or a parent in the same manner as summons is served 
in civil cases, not less than fifteen (15) days prior to the hearing.
2. The notice shall contain the name of the putative father or par-
ent, or if unknown, the name of the minor, the date of birth of the 
minor, the date of the hearing, and the ground or grounds for 
which termination of parental rights is sought. The notice shall 
apprise the putative father or parent of his or her legal rights and 
shall include a clear statement that failure to appear at the hear-
ing shall constitute a denial of interest in the minor which denial 
may result, without further notice of this proceeding or any 
subsequent proceeding, in the termination of his or her parental 
rights and the transfer of the care, custody or guardianship of the 
minor or in the adoption of the minor.
3. If the identity or whereabouts of a putative father or parent is 
unknown, the court must determine whether the putative father 
or parent can be identified or located. Following an inquiry pur-
suant to Section 7505-4.3 of this title, if the court finds that the 
identity or whereabouts of the putative father or parent cannot 
be ascertained, and this fact is attested to by affidavit of the con-
senting or permanently relinquishing person or the legal custo-
dian or guardian of the child, it shall order that notice be given 
by publication and, if the identity is known, that a copy be 
mailed to the last-known address of the putative father or parent. 
The notice shall be published once pursuant to the laws relating 
to service of notice by publication, in the county in which the 
action to terminate parental rights is brought, and the hearing 
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shall not be held for at least fifteen (15) days after publication of 
the notice. When notice is given by publication, the order termi-
nating parental rights shall not become final for a period of fif-
teen (15) days from the date of the order.
4. A putative father or parent may waive the right to notice pur-
suant to this section. The waiver shall be in writing and shall 
include a statement affirming that the person signing the waiver 
understands that the waiver shall constitute grounds for the 
termination of the parental rights of such person pursuant to the 
provisions of this section and Section 7505-4.2 of this title. A 
putative father or legal or biological father may also waive his 
right to notice pursuant to this section, by signing an extrajudi-
cial consent pursuant to Section 7503-2.6 of this title, or by waiv-
ing notice on a form filed with the Paternity Registry of the 
Department of Human Services, or by failing to register with the 
Paternity Registry of the Department of Human Services after 
receiving a Notice of Plan for Adoption pursuant to Section 7503-
3.1 of this title.
C. When a putative father or parent appears at the hearing and 
desires counsel but is indigent and cannot for that reason employ 
counsel, the court shall appoint counsel. In all counties having 
county indigent defenders, the county indigent defenders shall 
assume the duties of the representation in such proceedings.
D. At the hearing on the petition to terminate parental rights 
brought pursuant to this section, the court may, if it is in the best 
interest of the minor:
1. Accept a permanent relinquishment or consent to adoption 
executed by the putative father or parent of the minor pursuant 
to Sections 7503-2.1, 7503-2.3 and 7503-2.4 of this title; or
2. Terminate any parental rights which the putative father or par-
ent may have upon any of the grounds provided in Section 7505-
4.2 of this title for declaring a consent unnecessary.
E. 1. If the court at the hearing determines that the putative 
father is the biological father of the minor, that the adoption 
requires the consent of the putative father, that the putative 
father will not consent, and the court does not terminate the 
parental rights of the putative father or does not terminate the 
rights of the other parents, then the court shall schedule a sepa-
rate hearing to issue an appropriate order for the legal and 
physical custody of the minor according to the best interests of 
the minor, if the court has jurisdiction to issue a custody order. 
Provided, no such hearing shall be scheduled if a preexisting 
custody order remains in effect.
2. The court shall certify that the child-placing agency or the 
attorney who filed the petition to terminate parental rights, the 
putative father, the parent, and any prospective adoptive parents 
have received notice of the date of the custody hearing at least 
fifteen (15) days prior to the date of the hearing. A parent having 
legal custody who has signed a consent or permanent relinquish-
ment must be served with notice of the date of the custody hear-
ing, by the party who filed the petition for termination, in the 
same manner as summons is served in civil cases at least fifteen 
(15) days prior to the date of the hearing.
3. Upon motion to intervene, the court shall join any person or 
entity entitled to notice under paragraph 2 of this subsection 
who is not already a party to the proceeding.
4. At the hearing, the court may award custody to the biological 
mother, the biological father, the biological parents, if they are 
married, a parent, the prospective adoptive parent, or the De-
partment of Human Services or other licensed child-placing 
agency, if the Department or agency had legal custody when the 
petition was filed, according to Section 21.1 of this title, in the 
best interests of the child.
5. The child shall be represented at this hearing by an attorney 
pursuant to Section 7505-1.2 of this title.
F. The court shall terminate the rights of a putative father or par-
ent if the person fails to appear at the hearing on the petition to 
terminate parental rights or if a waiver of notice pursuant to 
paragraph 4 of subsection B of this section has been filed with the 
court.
G. No order of the court shall be vacated, set aside, or annulled 
upon the application of any person who was properly served 
with notice in accordance with this section but failed to appear 
unless the applicant can establish by clear and convincing evi-
dence that such failure to appear was due to unavoidable cir-
cumstances. Such application must be filed within ten (10) days 
of the date of the hearing at which the applicant failed to appear. 
No order of the court shall be vacated, set aside, or annulled 
upon the application of any person who waived notice pursuant 
to paragraph 4 of subsection B of this section.

H. A proceeding pursuant to this section for termination of 
parental rights shall be heard by the court without a jury.
I. An appeal may be taken from any final order, judgment, or 
decree rendered pursuant to this section to the Supreme Court 
by any person aggrieved thereby, in the manner provided for 
appeals from the court as provided in this subsection.
1. In an appeal concerning the termination of parental rights 
pursuant to this section, the designation of record by the appel-
lant shall be filed in the trial court within ten (10) days after the 
date of the judgment. The counter designation of record by the 
appellee shall be filed in the trial court ten (10) days after desig-
nation of record by the appellant is filed in the trial court.
2. All appeals of cases concerning the termination of parental 
rights pursuant to this section shall be initiated by filing a peti-
tion in error in the Supreme Court within thirty (30) days of the 
filing of the order, judgment, or decree appealed from. The 
record on appeal shall be completed within thirty (30) days from 
the filing of the petition in error. Any response to the petition in 
error shall be filed within twenty (20) days from the filing of the 
petition in error.
3. The briefing schedule is established as follows:
a. the brief in chief of the appellant shall be filed twenty (20) days 
after the trial court clerk notifies all parties that the record is 
complete and such notice has been filed in the office of the Clerk 
of the Supreme Court,
b. an answer brief of the appellee shall be filed fifteen (15) days 
after the brief in chief of the appellant is filed, and
c. a reply brief of the appellant may be filed within ten (10) days 
after the answer brief of the appellee is filed.
J. The pendency of an appeal shall not suspend the order of the 
district court regarding a minor, nor shall it remove the minor 
from the custody of that court or of the person, institution, or 
agency to whose care such minor has been committed, unless the 
Supreme Court shall so order.
K. Any appeal when docketed should have priority over all cases 
pending on said docket. Adjudication of the appeals and in any 
other proceedings concerning the relinquishment of the child or 
the termination of parental rights pursuant to this section shall 
be expedited by the Supreme Court.
L. 1. The preadoption termination of parental rights pursuant to 
this section terminates the parent-child relationship, including 
the right of the parent to the custody of the child and the right of 
the parent to visit the child, the right of the parent to control the 
training and education of the child, the necessity for the parent 
to consent to the adoption of the child, the right of the parent to 
the earnings of the child, and the right of the parent to inherit 
from or through the child. Provided, that this subsection shall 
not in any way affect the right of the child to inherit from the 
parent.
2. Termination of parental rights shall not terminate the duty of 
the putative father or parent whose rights have been terminated 
to support the child unless the court determines the person is not 
the parent. The duty of a putative father or parent to support the 
minor child shall not be terminated until such time as a final 
decree of adoption has been entered.

Okla. Stat. tit. 10.
6. Okla. Stat. tit. 10 §§ 7505-2.1(D); 7505-4.1(E) (2001).

2018 OK 2

Establishment of Uniform Mileage 
Reimbursement Rate for Expenses Paid from 

the Court fund

SCAD-2018-6. January 16, 2018

ORDER

By reason of the inconsistency in mileage 
reimbursement rates between the State Travel 
Reimbursement Act, Title 74 O.S. § 500.4 and 
the rate of reimbursement for state employees, 
Title 74 O.S. § 85.45l, for expenses paid from 
the court fund, the Court directs that uniform 
rate should be established for the purpose of 
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consistency to assist the accounting and bud-
geting process in the district courts.

Pursuant to this order all mileage which is 
reimbursed by the court fund, including, but 
not limited to jurors, interpreters and witness-
es, shall be computed at the standard mileage 
rate prescribed by the State Travel Reimburse-
ment Act, Title 74 O.S. § 500.4.

The 2018 mileage rate prescribed in the State 
Travel Reimbursement Act is 54.5 cents per 
mile.

DONE BY ORDER OF THE SUPREME 
COURT IN CONFERENCE THIS 16th day of 
January, 2018.

/s/ Douglas L. Combs
CHIEF JUSTICE

CONCUR: COMBS, C.J., GURICH, V.C.J., 
KAUGER, WINCHESTER, EDMONDSON,

COLBERT, REIF, and WYRICK, JJ.

2018 OK 3

In re: Amendments to the Code of Judicial 
Conduct, 5 O.S. 2011, ch. 1, app. 4.

SCAD-2018-7. January 16, 2018

ORDER

Rule 4.6 of the Code of Judicial Conduct, 5 
O.S. 2011, ch. 1, app. 4, is hereby amended as 
shown with markup on the attached Exhibit 
“A.” A clean copy of the new rule is attached as 
Exhibit “B.” The amended rule is effective 
immediately.

DONE BY ORDER OF THE SUPREME 
COURT IN CONFERENCE this 16th day of 
January, 2018.

/s/ Douglas L. Combs
CHIEF JUSTICE

CONCUR: COMBS, C.J., GURICH, V.C.J., 
KAUGER, WINCHESTER, EDMONDSON,

COLBERT, REIF, and WYRICK, JJ.

Exhibit “A”

Code of Judicial Conduct

Chapter 1, App. 4

Rule 4.6 STATEMENT OF CANDIDATE FOR 
JUDICIAL OFFICE

RULE 4.6

STATEMENT Of CANDIDATE fOR 
JUDICIAL OffICE

(A) In all judicial elections within ten (10) 
days after formally announcing and/or quali-
fying for election or reelection (whichever is 
earlier) to any judicial office in the State of Ok-
lahoma, all candidates, including incumbent 
judges, shall forward written notice of such 
candidacy, together with the candidate’s cor-
rect mailing address, current telephone num-
ber, e-mail address, facsimile (telefax) number 
and actual physical address to the Administra-
tive Director of the Courts.

(B) Upon receipt of the notice, the Adminis-
trative Director shall by Certified Mail, Return 
Receipt Requested, or by electronic mail, read 
receipt requested, cause to be distributed to 
each candidate who has filed a notice copies of 
the following:

(1) The Code of Judicial Conduct

(2) Summaries of all previous Formal Advi-
sory Opinions, if any, issued by the Judicial 
Ethics Panel which relate in any way to cam-
paign conduct and practices.

(3) The Acknowledgment Form

(C) The Acknowledgment Form shall be 
executed and returned by regular mail by the 
candidate to the Administrative Director of the 
Courts within ten (10) days of its delivery to 
the candidate as shown by the Certified Mail 
Receipt or by the electronic mail, read receipt.

(D) The Acknowledgment Form shall certify 
that the candidate has received, has read, and 
understands the requirements of the Oklaho-
ma Code of Judicial Conduct and agrees to 
comply with and be bound by the Code during 
the course of his/her campaign for the judicial 
office. The Acknowledgment Form shall be in 
substantially the following form:

STATEMENT Of CANDIDATE fOR 
JUDICIAL OffICE

I, __________, a candidate for judicial office 
in the State of Oklahoma, have received, have 
read, understand and agree to comply with the 
Oklahoma Code of Judicial Conduct during 
the course of my campaign for judicial office. I 
specifically understand that if I were to violate 
the terms of the Code I would be subject to 
diciplinediscipline under the Code or under 
the Rules of Professional Conduct for lawyers.

____________
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Date

____________________

Signature of Candidate

(E) The failure of a candidate to file the notice 
as required in Rule 4.6(A) or to file the Acknowl-
edgment Form as required in Rule 4.6(C) shall 
constitute a Per Se Violation of Canon 4 of the 
Oklahoma Code of Judicial Conduct and will 
be a basis for discipline under the Code.

(F) Upon request, the documents executed by 
a candidate for judicial election in accordance 
with this Rule shall be made available to the 
Oklahoma Supreme Court, The General 
Counsel of the Oklahoma Bar Association, 
The Professional Responsibility Panel on 
Judicial Elections and the Council on Judicial 
Complaints.

Exhibit “B”

Code of Judicial Conduct

Chapter 1, App. 4

Rule 4.6 STATEMENT OF CANDIDATE FOR 
JUDICIAL OFFICE

RULE 4.6

STATEMENT Of CANDIDATE fOR 
JUDICIAL OffICE

(A) In all judicial elections within ten (10) 
days after formally announcing and/or quali-
fying for election or reelection (whichever is 
earlier) to any judicial office in the State of 
Oklahoma, all candidates, including incum-
bent judges, shall forward written notice of 
such candidacy, together with the candidate’s 
correct mailing address, current telephone 
number, e-mail address, facsimile (telefax) 
number and actual physical address to the 
Administrative Director of the Courts.

(B) Upon receipt of the notice, the Adminis-
trative Director shall by Certified Mail, Return 
Receipt Requested, or by electronic mail, read 
receipt requested, cause to be distributed to 
each candidate who has filed a notice copies of 
the following:

(1) The Code of Judicial Conduct

(2) Summaries of all previous Formal Advi-
sory Opinions, if any, issued by the Judicial 
Ethics Panel which relate in any way to cam-
paign conduct and practices.

(3) The Acknowledgment Form

(C) The Acknowledgment Form shall be 
executed and returned by regular mail by the 
candidate to the Administrative Director of the 
Courts within ten (10) days of its delivery to 
the candidate as shown by the Certified Mail 
Receipt or by the electronic mail, read receipt.

(D) The Acknowledgment Form shall certify 
that the candidate has received, has read, and 
understands the requirements of the Oklaho-
ma Code of Judicial Conduct and agrees to 
comply with and be bound by the Code during 
the course of his/her campaign for the judicial 
office. The Acknowledgment Form shall be in 
substantially the following form:

STATEMENT Of CANDIDATE fOR 
JUDICIAL OffICE

I, __________, a candidate for judicial office 
in the State of Oklahoma, have received, have 
read, understand and agree to comply with the 
Oklahoma Code of Judicial Conduct during 
the course of my campaign for judicial office. I 
specifically understand that if I were to violate 
the terms of the Code I would be subject to 
discipline under the Code or under the Rules 
of Professional Conduct for lawyers.

____________

Date

____________________

Signature of Candidate

(E) The failure of a candidate to file the notice 
as required in Rule 4.6(A) or to file the Acknowl-
edgment Form as required in Rule 4.6(C) shall 
constitute a Per Se Violation of Canon 4 of the 
Oklahoma Code of Judicial Conduct and will 
be a basis for discipline under the Code.

(F) Upon request, the documents executed by 
a candidate for judicial election in accordance 
with this Rule shall be made available to the 
Oklahoma Supreme Court, The General Coun-
sel of the Oklahoma Bar Association, The Pro-
fessional Responsibility Panel on Judicial Elec-
tions and the Council on Judicial Complaints.

2018 OK 4

In re: Amendments to the Rules for Manage-
ment of the Oklahoma Court Information 

System, 20 O.S. 2011, ch. 18, app. 2.

SCAD-2018-8. January 16, 2018
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ORDER

Rule 3 of the Rules for Management of the 
Oklahoma Court Information System, 20 O.S. 
2011, ch. 18, app. 2, is hereby amended as 
shown with markup on the attached Exhibit 
“A.” A clean copy of the new rule is attached as 
Exhibit “B.” The amended rule is effective 
immediately.

DONE BY ORDER OF THE SUPREME 
COURT IN CONFERENCE this 16th day of 
January, 2018.

/s/ Douglas L. Combs
CHIEF JUSTICE

CONCUR: COMBS, C.J., GURICH, V.C.J., 
KAUGER, WINCHESTER, EDMONDSON,

COLBERT, REIF, and WYRICK, JJ.

Exhibit “A”

District Courts shall pay the Oklahoma Court 
Information System the installation, operation, 
maintenance, repair, and access costs for its 
services. The funds shall be paid from the court 
fund of the District Court or from the District 
Court Clerk Revolving Fund to the Adminis-
trative Director of the Courts, and those funds 
shall be deposited in the Oklahoma Court In-
formation System Revolving Fund. 20 O.S.Supp. 
1994 § 1316.

In addition to payment for necessary equip-
ment and its installation the District Courts 
shall be charged fees for: 1. Access to a telecom-
munications network known as OneNet; 2. 
Access to the Wide Area Network provided by 
O.C.I.S.; and 3. Case-tracking services. The 
amount of the fees shall be reasonable and set 
by the Administrative Director of the Courts 
upon approval by the Chief Justice of the 
Supreme Court. 20 O.S.Supp.1994 § 1315. The 
Administrative Director of the Courts shall 
issue a monthly statement to each District 
Court receiving services from the Oklahoma 
Court Information System. Id.

Access to O.C.I.S. or any of its services by 
county law libraries in counties having a popu-
lation of less than three hundred thousand 
(300,000) shall be in accordance with the Rules 
for Management of County Law Libraries, 20 
O.S.Supp.1998 Ch. 17, App. Access to O.C.I.S. 
or any of its services provided by O.C.I.S. to a 
county law library in a county having a popu-
lation of three hundred thousand (300,000) or 
greater shall be pursuant to an agreement 

approved by the Chief Justice. The Administra-
tive Director of the Courts shall establish rea-
sonable fees for providing access to O.C.I.S. or 
any of its services to county law libraries in 
counties having a population of 300,000 or 
greater, and such fees shall be subject to the 
approval of the Chief Justice.

Exhibit “B”

District Courts shall pay the Oklahoma Court 
Information System the installation, operation, 
maintenance, repair, and access costs for its 
services. The funds shall be paid from the court 
fund of the District Court or from the District 
Court Clerk Revolving Fund to the Adminis-
trative Director of the Courts, and those funds 
shall be deposited in the Oklahoma Court In-
formation System Revolving Fund. 20 O.S.Supp. 
1994 § 1316.

In addition to payment for necessary equip-
ment and its installation the District Courts 
shall be charged fees for: 1. Access to a telecom-
munications network known as OneNet; 2. 
Access to the Wide Area Network provided by 
O.C.I.S.; and 3. Case-tracking services. The 
amount of the fees shall be reasonable and set 
by the Administrative Director of the Courts 
upon approval by the Chief Justice of the 
Supreme Court. 20 O.S.Supp.1994 § 1315. The 
Administrative Director of the Courts shall 
issue a monthly statement to each District 
Court receiving services from the Oklahoma 
Court Information System. Id.

Access to O.C.I.S. or any of its services by 
county law libraries in counties having a popu-
lation of less than three hundred thousand 
(300,000) shall be in accordance with the Rules 
for Management of County Law Libraries, 20 
O.S.Supp.1998 Ch. 17, App. Access to O.C.I.S. 
or any of its services provided by O.C.I.S. to a 
county law library in a county having a popu-
lation of three hundred thousand (300,000) or 
greater shall be pursuant to an agreement 
approved by the Chief Justice. The Administra-
tive Director of the Courts shall establish rea-
sonable fees for providing access to O.C.I.S. or 
any of its services to county law libraries in 
counties having a population of 300,000 or 
greater, and such fees shall be subject to the 
approval of the Chief Justice.

2018 OK 5

STATE Of OKLAHOMA ex rel., 
OKLAHOMA BAR ASSOCIATION, 
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Complainant, v. PHILIP M. KLEINSMITH, 
Respondent.

SCBD-6585. January 17, 2018

ORIGINAL PROCEEDING fOR 
ATTORNEY DISCIPLINE

¶0 The complainant in this matter, the Okla-
homa Bar Association, brought an attorney 
disciplinary proceeding pursuant to Rule 7.7 of 
the Rules Governing Disciplinary Proceedings, 
5 O.S. Supp. 2015, ch. 1, app. 1-A, following the 
respondent’s disbarment from the practice of 
law by the Supreme Court of the State of Colo-
rado for knowingly misappropriating client 
funds. The Oklahoma Bar Association asserts 
the respondent attorney should be disbarred 
from the practice of law in Oklahoma. The 
respondent attorney has not responded to the 
complainant’s recommendation.

RESPONDENT DISBARRED AND NAME 
STRICKEN fROM ROLL Of ATTORNEYS 

EffECTIVE fROM THE DATE Of THIS 
OPINION

Katherine M. Ogden, Assistant General Coun-
sel, Oklahoma Bar Association, Oklahoma City, 
Oklahoma, for Complainant.

COMBS, C.J.:

¶1 Respondent Philip M. Kleinsmith (Re-
spondent), OBA No. 13857, is an attorney li-
censed to practice law in the State of Oklahoma 
and was admitted to the Oklahoma Bar Asso-
ciation on October 12, 1989. This disciplinary 
matter comes before the Court pursuant to 
Rule 7.7 of the Rules Governing Disciplinary 
Proceedings (RGDP), 5 O.S. Supp. 2015, ch. 1, 
app. 1-A,1 based upon an opinion of the 
Supreme Court of the State of Colorado affirm-
ing Respondent’s disbarment from the practice 
of law.

¶2 The Supreme Court of Colorado deter-
mined that Respondent violated Colorado Rules 
of Professional Conduct (Colo. RPC) 8.4(c) and 
1.15A (as well as the former Colo. RPC 1.15(b)), 
by committing knowing conversion misappro-
priation.2 The court determined Respondent 
knowingly misappropriated roughly $57,338. 
The amount in question was billed to Respon-
dent’s firm Kleinsmith & Associates, PC (in 
which he was a solo practitioner) by First 
American Title Company, LLC and First Amer-
ican Title of Montana, Inc. (collectively, First 
American) for title services in connection with 
Respondent’s representation of a client, U.S. 

Bank. Respondent obtained the $57,338 from 
his client U.S. Bank by billing for “title commit-
ment” but proceeded to use the funds U.S. Bank 
gave him for his firm’s unrelated operating 
expenses rather than paying First American the 
amount it was owed. First American subse-
quently filed a lawsuit and obtained a judgment 
for $55,782 against Respondent’s firm, which it 
has been largely unable to collect.3

¶3 After the instigation of disciplinary pro-
ceedings, respondent was disbarred by the 
Hearing Board and ordered to pay restitution 
to First American. Respondent subsequently 
appealed. The Supreme Court of Colorado 
rejected Respondent’s arguments that he did 
not knowingly convert funds from U.S. Bank 
because under the Colo. RPC those funds were 
the property of his firm, not First American. 
The court also rejected Respondent’s constitu-
tional claims concerning his rights to due pro-
cess and equal protection under the law.

¶4 The opinion of the Supreme Court of the 
State of Colorado, submitted to this Court by 
the Complainant pursuant to Rule 7.7(b), 
RGDP, constitutes the charge and is prima facie 
evidence that Respondent committed the acts 
described therein. Rule 7.7(b), RGDP, 5 O.S. 
Supp. 2015, ch. 1, app. 1-A; State ex rel. Okla. Bar 
Assoc. v. Wintory, 2015 OK 25, ¶16, 350 P.3d 131; 
State ex rel. Okla. Bar Ass’n v. Rymer, 2008 OK 50, 
¶4, 187 P.3d 725; State ex rel. Okla. Bar Ass’n v. 
Henderson, 1999 OK 29, ¶4, 977 P.2d 1096. The 
burden is placed on Respondent to show that 
the findings forming the basis of the Colorado 
disbarment were not supported by the evi-
dence or that the findings are not sufficient 
grounds for discipline in Oklahoma. Rymer, 
2008 OK 50 at ¶4; Henderson, 1999 OK 29 at ¶4. 
In an order filed on November 14, 2017, this 
Court directed Respondent to show cause in 
writing by December 5, 2017, why a final order 
of discipline should not be imposed. The No-
vember 14, 2017, order also gave Respondent 
the opportunity to submit a brief or evidence in 
mitigation as well as a transcript to challenge 
the Colorado findings. Respondent has failed 
to respond in any capacity.4

¶5 This cause is not the first time Respondent 
has found himself subject to reciprocal disciplin-
ary proceedings before this Court pursuant to 
Rule 7.7, RGDP. In State ex rel. Okla. Bar Ass’n v. 
Kleinsmith, this Court publicly censured Respon-
dent based upon discipline in Arizona for negli-
gently filing improper arbitration certificates 
and for failing to notify the General Counsel of 
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his discipline in Arizona as required by Rule 7.7, 
RGDP. 2013 OK 16, ¶6, 297 P.3d 1248.

¶6 The Supreme Court of Oklahoma pos-
sesses a nondelegable, constitutional responsi-
bility to regulate the practice of law and the 
licensure, ethics, and discipline of legal practi-
tioners in this state. State ex rel. Okla. Bar Ass’n v. 
Wintory, 2015 OK 25, ¶14, 350 P.3d 131; State ex 
rel. Okla. Bar Ass’n v. Wilcox, 2014 OK 1, ¶2, 318 
P.3d 1114; State ex rel. Okla. Bar Ass’n v. McArthur, 
2013 OK 73, ¶4, 318 P.3d 1095. In disciplinary 
proceedings, this Court acts as a licensing court 
in the exercise of our exclusive original juris-
diction. Wintory, 2015 OK 25 at ¶14; Wilcox, 
2014 OK 1 at ¶2; State ex rel. Okla. Bar Ass’n v. 
Garrett, 2005 OK 91, ¶3, 127 P.3d 600.

¶7 In a reciprocal disciplinary proceeding, it 
is within this Court’s discretion to visit the 
same discipline as that imposed in the other 
jurisdiction or one of greater or lesser severity. 
Kleinsmith, 2013 OK 16 at ¶4; State ex rel. Okla. 
Bar Ass’n v. Patterson, 2001 OK 51, ¶33, 28 P.3d 
551. We also strive to impose a quantum of 
discipline upon an offending lawyer that is 
consistent with that imposed upon other law-
yers for similar acts of professional miscon-
duct. State ex rel. Okla. Bar Ass’n v. Hyde, 2017 
OK 59, ¶30, 397 P.3d 1286; Kleinsmith, 2013 OK 
16 at ¶4. Complainant asserts that the record is 
complete and sufficient for this Court’s de 
novo review, and further asserts that disbar-
ment is warranted under these circumstances. 
We agree.

¶8 This Court has previously noted that the 
version of Colo. RPC 8.4(c) in effect at the time 
of Respondent’s misconduct5 is identical to 
Rule 8.4(c) of the Oklahoma Rules of Profes-
sional Conduct (ORPC), 5 O.S. 2011, ch. 1, app. 
3-A.6 Rymer, 2008 OK 50 at ¶5. Colo. RPC 
1.15A(a)7 is also substantially similar to Rule 
1.15(a), ORPC, 5 O.S. 2011, ch. 1, app. 3-A.8

¶9 Respondent’s disbarment for knowing 
misappropriation egregious enough to violate 
Colo. RPC 8.4(c) is consistent with the disci-
pline imposed by this Court in similar cases 
involving misappropriation of funds. This 
Court recognizes three levels of culpability 
when evaluating the mishandling of funds: 1) 
commingling; 2) simple conversion; and 3) 
misappropriation, i.e., theft by conversion or 
otherwise. State ex rel. Okla. Bar Ass’n v. Parsons, 
2002 OK 72, ¶12, 57 P.3d 865; State ex rel. Okla. 
Bar Ass’n v. Taylor, 2000 OK 35, ¶17, 4 P.3d 1242. 
These levels of culpability apply regardless of 

whether the funds in question were those of a 
client or those of a third party. Parsons, 2002 OK 
72 at ¶¶11-12; Taylor, 2000 OK 35 at ¶¶16-18; See 
Rule 1.15(a), ORPC, 5 O.S. 2011, ch. 1, app. 3-A.

¶10 Concerning, misappropriation, this Court 
noted in State ex rel. Okla. Bar Ass’n v. Parsons:

The third, and most serious infraction, 
occurs when funds are misappropriated. 
This happens when an attorney purpose-
fully deprives a client or third person of 
money by way of deceit and fraud. See State 
ex rel. Oklahoma Bar Ass’n v. Johnston, 1993 
OK 91, 863 P.2d 1136. For an attorney to 
engage in conduct involving dishonesty 
and deceit is professional misconduct. Rule 
8.4(c), ORPC.

2002 OK 71 at ¶14.

A lawyer found guilty of intentionally inflict-
ing grave economic harm in mishandling cli-
ents’ funds is deemed to have committed this 
most grievous degree of offense. Taylor, 2000 
OK 35 at ¶17 n.25; State ex rel. Okla. Bar Ass’n v. 
Johnston, 1993 OK 91, ¶25, 863 P.2d 1136.

¶11 This Court has previously held that con-
version of funds by a Colorado attorney in 
violation of Colo. RPC 8.4 merits disbarment in 
Oklahoma. In State ex rel. Okla. Bar Ass’n v. 
Rymer, this Court determined disbarment was 
the appropriate discipline for an attorney who 
was disbarred in Colorado for knowingly con-
verting/misappropriating $268,247.95 in trust 
funds, an act this Court deemed in violation of 
Rule 8.4(c), ORPC. 2008 OK 50 at ¶5. See People 
v. Rymer, 180 P.3d 443, 447 (Colo. 2007). We 
explained:

Rule 8.4(c) of the Oklahoma Rules of Pro-
fessional Conduct, 5 O.S.2001 & Supp. 
2008, ch. 1, app. 3-A, is the same as Rule 
8.4(c) of the Colorado Rules of Professional 
Conduct, the rule which served as the basis 
for disbarment there. The misconduct for 
which Rymer was disbarred by the Colora-
do Supreme Court, converting trust funds, 
constitutes a violation of Rule 8.4(c) of the 
Oklahoma Rules of Professional Conduct. 
Disbarment is consistent with discipline 
imposed by this Court in similar cases. 
State ex rel. Okla. Bar Ass’n v. Arnold, 2003 
OK 31, 72 P.3d 10 (disbarment proper disci-
pline for converting money entrusted to a 
lawyer by a client).

Rymer, 2008 OK 50 at ¶5.
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¶12 The record before this Court is clear that 
Respondent engaged in deceitful billing prac-
tices that resulted in his client paying $57,338 
for First American’s services. That amount was 
then knowingly misappropriated by Respon-
dent and instead used for other purposes, 
causing substantial harm to First American. 
The conduct for which Respondent was dis-
barred in Colorado warrants disbarment in 
Oklahoma, given Respondent’s failure to con-
test the Complainant’s recommendation, the 
lack of mitigating circumstances, and Respon-
dent’s prior disciplinary history. It is hereby 
ordered that Respondent Philip M. Kleinsmith 
be disbarred and his name stricken from the 
roll of attorneys. As Complainant did not file 
an application to recover the costs of this disci-
plinary proceeding, no costs are assessed.

RESPONDENT DISBARRED AND NAME 
STRICKEN fROM ROLL Of ATTORNEYS 

EffECTIVE fROM THE DATE Of THIS 
OPINION

CONCUR: COMBS, C.J., KAUGER, WIN-
CHESTER, EDMONDSON,

COLBERT, REIF, and WYRICK, JJ.

CONCUR IN JUDGMENT: GURICH, V.C.J.

COMBS, C.J.:

1. Rule 7.7, RGDP, 5 O.S. Supp. 2015, ch. 1, app. 1-A, provides:
(a) It is the duty of a lawyer licensed in Oklahoma to notify the 
General Counsel whenever discipline for lawyer misconduct has 
been imposed upon him/her in another jurisdiction, within 
twenty (20) days of the final order of discipline, and failure to 
report shall itself be grounds for discipline.
(b) When a lawyer has been adjudged guilty of misconduct in a 
disciplinary proceeding, except contempt proceedings, by the 
highest court of another State or by a Federal Court, the General 
Counsel of the Oklahoma Bar Association shall cause to be trans-
mitted to the Chief Justice a certified copy of such adjudication 
within five (5) days of receiving such documents. The Chief Jus-
tice shall direct the lawyer to appear before the Supreme Court 
at a time certain, not less than ten (10) days after mailing of 
notice, and show cause, if any he/she has, why he/she should 
not be disciplined. The documents shall constitute the charge 
and shall be prima facie evidence the lawyer committed the acts 
therein described. The lawyer may submit a certified copy of 
transcript of the evidence taken in the trial tribunal of the other 
jurisdiction to support his/her claim that the finding therein was 
not supported by the evidence or that it does not furnish suffi-
cient grounds for discipline in Oklahoma. The lawyer may also 
submit, in the interest of explaining his/her conduct or by way 
of mitigating the discipline which may be imposed upon him/
her, a brief and/or any evidence tending to mitigate the severity 
of discipline. The General Counsel may respond by submission 
of a brief and/or any evidence supporting a recommendation of 
discipline.

2. The opinion of the Supreme Court of Colorado uses both “know-
ing conversion” and “knowing misappropriation” to refer to Respon-
dent’s misconduct. Matter of Kleinsmith, 2017 CO 101, ¶¶13-15, --- P.3d 
----. It is evident from the Kleinsmith opinion and other Colorado 
precedent that the two terms are equivalent:

Knowing conversion or misappropriation occurs when a lawyer 
takes money that has been entrusted to him or her by a client or 
third party, knowing that it is the client or third party’s money 
and that the client or third party has not authorized the taking, 

regardless of whether the attorney intended to deprive the client 
or third party of that money permanently.

Kleinsmith, 2017 CO 101 at ¶14. See People v. Varallo, 913 P.2d 1, 10-11 
(Colo. 1996).

3. The Supreme Court of Colorado noted that as of the date of its 
decision, First American had been able to collect only $1,179.20 from 
Respondent’s firm through bank garnishments. Matter of Kleinsmith, 
2017 CO 101 at ¶5.

4. The Proof of Service of Notice of Order of Discipline submitted 
to this Court by the Complainant on November 30, 2017, indicates 
Respondent received a copy of the Notice of Order of Discipline via 
certified mail, signed for on November 17, 2017.

5. The version of Colo. RPC 8.4 in effect at the time of Respondent’s 
misconduct provided:

It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional Con-
duct, knowingly assist or induce another to do so, or do so 
through the acts of another;
(b) commit a criminal act that reflects adversely on the lawyer’s 
honesty, trustworthiness or fitness as a lawyer in other respects;
(c) engage in conduct involving dishonesty, fraud, deceit or mis-
representation;
(d) engage in conduct that is prejudicial to the administration of 
justice;
(e) state or imply an ability to influence improperly a govern-
ment agency or official or to achieve results by means that violate 
the Rules of Professional Conduct or other law;
(f) knowingly assist a judge or judicial officer in conduct that is a 
violation of applicable rules of judicial conduct or other law;
(g) engage in conduct, in the representation of a client, that 
exhibits or is intended to appeal to or engender bias against a 
person on account of that person’s race, gender, religion, nation-
al origin, disability, age, sexual orientation, or socioeconomic 
status, whether that conduct is directed to other counsel, court 
personnel, witnesses, parties, judges, judicial officers, or any 
persons involved in the legal process; or
(h) engage in any conduct that directly, intentionally, and wrong-
fully harms others and that adversely reflects on a lawyer’s fit-
ness to practice law.

Rule 8.4 was amended by order effective September 28, 2017, and Rule 
8.4(c) now provides:

(c) engage in conduct involving dishonesty, fraud, deceit or mis-
representation, except that a lawyer may advise, direct, or su-
pervise others, including clients, law enforcement officers, or 
investigators, who participate in lawful investigative activities;

6. Rule 8.4, ORPC, 5 O.S. 2011, ch. 1, app. 3-A, provides:
It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Con-
duct, knowingly assist or induce another to do so, or do so 
through the acts of another;
(b) commit a criminal act that reflects adversely on the lawyer’s 
honesty, trustworthiness or fitness as a lawyer in other respects;
(c) engage in conduct involving dishonesty, fraud, deceit or mis-
representation;
(d) engage in conduct that is prejudicial to the administration of 
justice;
(e) state or imply an ability to influence improperly a govern-
ment agency or official or to achieve results by means that violate 
the Rules of Professional Conduct or other law; or
(f) knowingly assist a judge or judicial officer in conduct that is a 
violation of applicable rules of judicial conduct or other law.

7. Colo. RPC 1.15A(a) provides:
(a) A lawyer shall hold property of clients or third persons that is 
in the lawyer’s possession in connection with a representation 
separate from the lawyer’s own property. Funds shall be kept in 
trust accounts maintained in compliance with Rule 1.15B. Other 
property shall be appropriately safeguarded. Complete records 
of such funds and other property of clients or third parties shall 
be kept by the lawyer in compliance with Rule 1.15D.

8. Rule 1.15(a), ORPC, 5 O.S. 2011, ch. 1, app. 3-A, provides:
(a) A lawyer shall hold property of clients or third persons that is 
in a lawyer’s possession in connection with a representation 
separate from the lawyer’s own property. Funds shall be kept in 
a separate account maintained in the state where the lawyer’s 
office is situated, or elsewhere with the written consent of the 
client or third person. Other property shall be identified as such 
and appropriately safeguarded. Complete records of such 
account funds and other property shall be kept by the lawyer 
and shall be preserved for a period of five years after termination 
of the representation.
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GLORY STRICKLAND, Special 
Administrator of the Estate of David 

Chambers, Sr., Plaintiff/Respondent, v. 
STEPHENS PRODUCTION COMPANY; and 

STEPHENS PRODUCTION COMPANY 
CONTINENTAL PROPERTIES, LLC, 

Defendants/Petitioners, ERICK fLOWBACK 
SERVICES, LLC; DMR ON-SITE SERVICES 
LLC; and DUSTIN ROLLINS, Defendants.

Case No. 115,635. January 23, 2018

CERTIORARI TO THE DISTRICT COURT 
Of OKLAHOMA COUNTY, STATE Of 

OKLAHOMA, HONORABLE THOMAS E. 
PRINCE

¶0 An employee of a trucking company was 
killed while on the job at an oil-well site. The 
employee’s surviving daughter brought a 
wrongful death action in the District Court of 
Oklahoma County against the owner and oper-
ator of the well site, Stephens Production Com-
pany. Stephens Production Company moved to 
dismiss the case pursuant to 85A O.S. Supp. 
2013 § 5(A), which provides that “any operator 
or owner of an oil or gas well … shall be 
deemed to be an intermediate or principal 
employer” for purposes of extending immuni-
ty from civil liability. The district court denied 
the motion to dismiss, finding that § 5(A) of 
Title 85A was an unconstitutional special law. 
The court certified the order for immediate 
interlocutory review, and we granted certiorari 
review. We conclude that the last sentence of § 
5(A) of Title 85A is an impermissible and 
unconstitutional special law under Art. 5, § 59 
of the Oklahoma Constitution. The last sen-
tence of § 5(A) shall be severed from the 
remainder of that provision.

AffIRMED
Micheal L. Darrah, E. Edd Pritchett, Jr., David 
L. Kearney, Durbin, Larimore & Bialick, Okla-
homa City, OK, for Defendants/Petitioners
T. Luke Abel, Abel Law Firm, Oklahoma City, 
OK, for Plaintiff/Respondent
Mithun Mansinghani, Michael K. Velchik, Of-
fice of the Attorney General, Oklahoma City, 
OK
GURICH, V.C.J.

Facts & Procedural History

¶1 On October 6, 2014, David Chambers, 
who was an employee of RDT Trucking, Inc., 

was dispatched to an oil-well site in Crescent, 
Oklahoma, to pick up waste water. Stephens 
Production Company and Stephens Produc-
tion Company Continental Properties, LLC 
(SPC) were the owners and operators of the 
well. Upon arrival at the well, Mr. Chambers 
worked on or around a device known as a 
“heater treater.” During this work, Mr. Cham-
bers suffered severe burns, which eventually 
led to his death.1 Glory Strickland, Mr. Cham-
bers’ surviving daughter and Special Adminis-
trator of the Estate, filed a wrongful death 
lawsuit against SPC and others in the District 
Court of Oklahoma County,2 alleging negli-
gence for failure to properly operate, maintain, 
and inspect the well, and failure to properly 
warn of dangerous conditions at the well site.3

¶2 SPC filed a motion to dismiss, claiming 
immunity under the exclusive remedy doctrine 
found in § 5 of the Oklahoma Administrative 
Workers’ Compensation Act (OAWCA), which 
provides in part that “any operator or owner of 
an oil or gas well . . . shall be deemed to be an 
intermediate or principal employer” for pur-
poses of extending immunity from civil liabili-
ty. As the owner and operator of the well, SPC 
argued it was statutorily immune from suit in 
the district court. Strickland responded to the 
motion to dismiss and argued that § 5 was an 
unconstitutional special law. Strickland also 
argued that the Legislature’s factual determi-
nation that all oil and gas well owners and 
operators are principal or intermediate employ-
ers, for purposes of immunity from civil liabil-
ity, violated the constitutional principle of 
separation of powers.4

¶3 The district court denied the motion to 
dismiss and found that § 5 is an unconstitu-
tional special law prohibited by Art. 5, § 46 of 
the Oklahoma Constitution. The court found 
“no distinctive characteristics or reasonable 
basis” to justify the different treatment afford-
ed by § 5 to oil and gas well owners and opera-
tors.5 The court specifically found, however, 
that SPC was not precluded from rearguing 
exclusive remedy protections pending further 
discovery and submission of additional facts 
on the issue of whether SPC was actually Mr. 
Chambers’ principal employer at the time of 
his injuries. The district court certified the 
order denying the motion to dismiss for 
immediate interlocutory appeal. SPC filed a 
Petition for Certiorari to Review the Certified 
Interlocutory Order. We granted certiorari on 
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February 6, 2017, and briefing was completed 
on May 19, 2017.6

Standard of Review

¶4 At issue in this case is the constitutionality 
of 85A O.S. Supp. 2013 § 5(A). “Issues of a stat-
ute’s constitutional validity, construction, and 
application are questions of law subject to this 
Court’s de novo review.” Lee v. Bueno, 2016 OK 
97, ¶ 6, 381 P.3d 736, 739. “De novo review 
involves a plenary, independent, and non-def-
erential examination of the trial court’s legal 
rulings.” Sheffer v. Buffalo Run Casino, PTE, 
Inc., 2013 OK 77, ¶ 3, 315 P.3d 359, 361. In con-
sidering a statute’s constitutionality, “courts 
are guided by well-established principles, and 
a heavy burden is cast on those challenging a 
legislative enactment to show its unconstitu-
tionality.” Lee, 2016 OK 97, ¶ 7, 381 P.3d at 740. 
“The party seeking a statute’s invalidation as 
unconstitutional has the burden to show the 
statute is clearly, palpably, and plainly incon-
sistent with the Constitution.” Lafalier v. Lead-
Impacted Cmtys. Relocation Assistance Tr., 
2010 OK 48, ¶ 15, 237 P.3d 181, 188.

Analysis

¶5 Section 5(A) of Title 85A provides:

The rights and remedies granted to an 
employee subject to the provisions of the 
Administrative Workers’ Compensation 
Act shall be exclusive of all other rights 
and remedies of the employee, his legal 
representative, dependents, next of kin, or 
anyone else claiming rights to recovery on 
behalf of the employee against the employ-
er, or any principal, officer, director, em-
ployee, stockholder, partner, or prime con-
tractor of the employer on account of inju-
ry, illness, or death. Negligent acts of a co-
employee may not be imputed to the 
employer. No role, capacity, or persona of 
any employer, principal, officer, director, 
employee, or stockholder other than that 
existing in the role of employer of the em-
ployee shall be relevant for consideration 
for purposes of this act, and the remedies 
and rights provided by this act shall be 
exclusive regardless of the multiple roles, 
capacities, or personas the employer may 
be deemed to have. For the purpose of 
extending the immunity of this section, any 
operator or owner of an oil or gas well or other 
operation for exploring for, drilling for, or pro-
ducing oil or gas shall be deemed to be an inter-
mediate or principal employer for services 

performed at a drill site or location with respect 
to injured or deceased workers whose immedi-
ate employer was hired by such operator or 
owner at the time of the injury or death.7

Title 85A does not define the terms “intermedi-
ate employer,” “principal employer,” or “im-
mediate employer” as used in § 5(A). However, 
under previous versions of the workers’ com-
pensation statutes, principal employers, or 
statutory employers as they were known, were 
secondarily liable to an injured worker for 
workers’ compensation benefits and immune 
from tort liability in the district court if a statu-
tory employment relationship existed between 
the injured worker, his immediate employer, 
and the principal employer.8 To determine 
whether a statutory or vertical employment 
relationship existed,9 this Court applied a 
three-tiered test which asked:

[W]hether the work being performed by the 
independent contractor is specialized or 
non-specialized. If the work is specialized 
per se, then the hirer is not the statutory 
employer of the independent contractor. If 
the work is not specialized per se, the second 
tier asks whether the work being performed 
by the independent contractor is the type of 
work that, in the particular hirer’s business, 
normally gets done by employees or nor-
mally gets done by independent contractors. 
If the work normally gets done by indepen-
dent contractors, then the hirer is not the 
statutory employer of the independent 
contractor. If the work is normally per-
formed by employees, the third tier focuses 
on the moment in time the worker was 
injured, and asks whether the hirer was 
engaged in the type of work being per-
formed by the independent contractor at 
the time the worker was hurt. If not, then the 
hirer is not the statutory employer of the 
independent contractor.10

¶6 This test, commonly referred to as the 
necessary and integral test, was codified in 
2011 when the Legislature enacted the Work-
ers’ Compensation Code.11 In 2011, the Legisla-
ture also determined, by statutory enactment, 
that all oil and gas well owners or operators 
were principal employers for purposes of 
immunity from civil liability.12 In 2014, with the 
enactment of the OAWCA and the repeal of the 
Workers’ Compensation Code, the Legislature 
removed the provision found in the 2011 Code 
that codified the necessary and integral test, 
but kept the provision from the 2011 Code that 
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determined all oil and gas well owners or 
operators are intermediate or principal employ-
ers for purposes of immunity from civil liabil-
ity. See 85A O.S. Supp. 2013 § 5(A).

¶7 The term “principal employer” only 
appears twice in Title 85A – in § 5(A), referred 
to above, wherein oil and gas owners and 
operators are deemed principal employers, 
and § 5(E), which states that immunity does 
not extend to other employers on the same job 
site as the injured worker “if such other 
employer does not stand in the position of 
intermediate or principal employer to the 
immediate employer of the injured or deceased 
worker.” See 85A O.S. Supp. 2013 § 5(E). Ab-
sent those exceptions, the Legislature substi-
tuted the term “prime contractor” for princi-
pal employer.13 The term “prime contractor” 
appears in § 5(A). See 85A O.S. Supp. 2013 § 
5(A) (“The rights and remedies granted to an 
employee subject to the provisions of the Ad-
ministrative Workers’ Compensation Act shall 
be exclusive of all other rights and remedies of 
the employee, his legal representative, depen-
dents, next of kin, or anyone else claiming rights 
to recovery on behalf of the employee against 
the employer, or any principal, officer, director, 
employee, stockholder, partner, or prime contrac-
tor of the employer on account of injury, illness, 
or death.”) (emphasis added). The term “prime 
contractor” also appears in § 2(43) in the defini-
tion of “subcontractor.” See 85A O.S. Supp. 2013 
§ 2(43) (“’Subcontractor’ means a person, firm, 
corporation or other legal entity hired by the 
general or prime contractor to perform a specific 
task for the completion of a work-related activi-
ty[.]”) (emphasis added). “Primary Contractor 
Liability” is discussed at length in § 36, which 
lays out a vertical liability structure similar to 
that pertaining to principal employers found in 
previous laws. See, e.g., 85A O.S. Supp. 2013 § 
36(A) (“If a subcontractor fails to secure com-
pensation required by this act, the prime con-
tractor shall be liable for compensation to the 
employees of the subcontractor unless there is 
an intermediate subcontractor who has workers’ 
compensation coverage.”).

¶8 However, Title 85A does not define prin-
cipal employer, intermediate employer, or 
immediate employer. Thus, we must assume 
that when the Legislature enacted Title 85A it 
was “familiar with the extant judicial construc-
tion [of those terms] then in force.”14 “’Unless a 
contrary intent clearly appears or is plainly 
expressed, the terms of amendatory acts retain-

ing the same or substantially similar language 
as the provisions formerly in force will be 
accorded the identical construction to that 
placed upon them by preexisting case law.’”15 
The question then becomes whether the Legis-
lature can statutorily determine that certain 
employers, namely owners or operators of an 
oil or gas well, are principal employers for pur-
poses of extending immunity from civil liability 
regardless of the actual employment relation-
ship between the operator or owner, the imme-
diate employer, and the injured employee.

¶9 Article 5, § 59 of the Oklahoma Constitu-
tion provides that “[l]aws of a general nature 
shall have uniform operation throughout the 
State, and where a general law can be made 
applicable, no special law shall be enacted.”16 
To determine whether a statute is a prohibited 
special law under Art. 5, § 59, we ask: (1) Is the 
statute a special or general law? (2) If special, is 
there a general law applicable? (3) If a general 
law is not applicable, is the statute a permissi-
ble special law? Grant v. Goodyear Tire & Rub-
ber Co., 2000 OK 41, ¶ 4, 5 P.3d 594, 597 (citing 
Reynolds v. Porter, 1988 OK 88, ¶ 13, 760 P.2d 
816, 822).

¶10 We have said that a statute is a general 
law if it relates to persons or things as a class 
rather than relating to particular persons or 
things, and a statute is a special law where a 
part of the entire class of similarly affected 
persons is separated for different treatment. 
Goodyear Tire, 2000 OK 41, ¶ 5, 5 P.3d at 597; 
Reynolds, 1988 OK 88, ¶ 14, 760 P.2d at 822. 
Section 5(A) operates uniformly on all employ-
ees and employers, but for the last sentence. 
The last sentence of § 5(A) carves out a special 
subclass of employers, specifically oil and gas 
employers, who are automatically deemed prin-
cipal employers and given immunity in the 
district court regardless of whether the employ-
er would be considered a principal employer 
under the facts of the case. All other employers 
seeking immunity from civil liability under the 
principal employer doctrine must present fac-
tual proof that a statutory employment rela-
tionship exists pursuant to the necessary and 
integral test.17

¶11 Thus, the question becomes whether the 
last sentence of § 5(A), an evident special law, 
is a permissible special law. Under Art. 5, § 59, 
we have said that a permissible special law is 
one that is reasonably and substantially related 
to a valid legislative objective. Goodyear Tire, 
2000 OK 41, ¶ 9, 5 P.3d at 599; Reynolds, 1988 
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OK 88, ¶ 16, 760 P.2d at 822. In determining 
whether a special law is reasonably and sub-
stantially related to a valid legislative objective, 
we look for a distinctive characteristic that 
warrants differential treatment and furnishes a 
practical and reasonable basis for discrimina-
tion. Goodyear Tire, 2000 OK 41, ¶ 10, 5 P.3d at 
599. Without a distinctive characteristic that 
actually warrants differential treatment, the 
distinction is considered arbitrary and will not 
withstand constitutional scrutiny. Id.

¶12 SPC argues that oil and gas production 
involves complex processes including explora-
tion, drilling, and production, and that such 
processes are routinely performed by different 
specialists subcontracted by the owner of the 
well, making the oil and gas industry unique. 
However, many other industries also engage in 
complex processes and utilize subcontractors 
for specialized work. Thus, without more, we 
cannot conclude that the use of complex pro-
cesses or the use of subcontractors to perform 
certain specialized work is distinct to the oil 
and gas industry so as to warrant differential 
treatment.

¶13 SPC also argues that oil and gas well 
owners and operators need “certainty” regard-
ing their exposure to civil liability.18 But employ-
ers in other industries would, in all likelihood, 
also prefer to have certainty regarding their 
exposure to liability. Thus, certainty regarding 
immunity from liability is not a distinctive 
characteristic of the oil and gas industry that 
warrants special treatment. SPC has not pre-
sented any evidence specific to the oil and gas 
industry that would warrant differential treat-
ment or furnish a practical and reasonable ba-
sis for discrimination. The last sentence of § 
5(A) is an unconstitutional special law under 
Art. 5, § 59 of the Oklahoma Constitution.

Severability

¶14 In determining whether a “non-offend-
ing statutory provision[] may survive as valid 
after the clause[] rejected as invalid [is] sepa-
rated from the whole,”19 we ask whether the 
voided provision was “’so inseparably con-
nected with and so dependent upon’” the 
remaining portions of the statute such that 
“’the surviving provisions would not have 
been otherwise enacted.’”20 Section 5(A) of the 
OAWCA provides the exclusive remedy doc-
trine, which is “at the heart of the essential 
Grand Bargain between employers and em-
ployees . . . [and] is workers’ compensation.” 

Vasquez v. Dillard’s, Inc., 2016 OK 89, 381 P.3d 
768 (Gurich, J., concurring specially ¶ 26). 
Thus, we must conclude that the Legislature 
undoubtedly would have enacted the remain-
ing portion of § 5(A) without the invalid, last 
sentence. Therefore, we sever only the last sen-
tence of § 5(A) and leave the remainder of § 
5(A) intact.21

Conclusion

¶15 This case is no different from Goodyear 
Tire,22 a case decided by this Court more than 
fifteen years ago, wherein the Legislature sin-
gled out one specific industry for special treat-
ment under the workers’ compensation sys-
tem. This Court disapproved of such special 
treatment in that case because no valid reason 
existed for the distinction. We adhere to the 
teachings of Goodyear Tire today and find no 
valid reason exists for the special treatment of 
the oil and gas industry as displayed by the last 
sentence of § 5(A). The last sentence of § 5(A) 
of Title 85A is an impermissible and unconsti-
tutional special law under Art. 5, § 59 of the 
Oklahoma Constitution, and it shall be severed 
from the remainder of that provision. On re-
mand, SPC is not precluded from rearguing 
exclusive remedy protections pending further 
discovery and submission of additional facts 
on the issue of whether SPC was actually Mr. 
Chambers’ principal employer at the time of 
his injuries.

AFFIRMED

¶16 Combs, C.J., Gurich, V.C.J., Kauger, Win-
chester, Edmondson, Colbert, Reif, JJ., concur.

¶17 Wyrick, J., recused.

GURICH, V.C.J.

1. The record is unclear as to how exactly Mr. Chambers was 
injured, but both parties agree that the fatal injuries were sustained at 
the well site in the course of his employment.

2. Strickland also sued Erick Flowback Services, LLC, DMR On-
Site Services, LLC, and Dustin Rollins. These Defendants are not par-
ties to this appeal.

3. Strickland sought actual damages in excess of $300,000 and 
punitive damages for the gross, wanton, and willful acts of SPC and 
other defendants.

4. SPC replied on November 14, 2016, contending the statute was 
constitutional and arguing it was entitled to dismissal of the claims 
against it as the owner and operator of the well.

5. Record on Appeal at 38.
6. The Attorney General gave notice of his intent to exercise his 

right to be heard on the constitutional issues, and his brief was filed on 
May 12, 2017. Respondent Strickland filed a response to the Attorney 
General’s brief on May 19, 2017.

7. 85A O.S. Supp. 2013 § 5(A) (emphasis added).
8. In Smalygo v. Green, 2008 OK 34, ¶ 10, 184 P.3d 554, 558, we said:

Since 1923, section 11 of Oklahoma’s Workers’ Compensation Act 
has allowed an injured employee of an uninsured independent 
contractor to pursue a workers’ compensation claim against the 
general contractor, or an intermediate contractor, without regard 
to the liability of the independent contractor. The injured worker 
[could] proceed up the chain of independent contractors to reach 
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an intermediate or a general contractor which maintain[ed] com-
pensation coverage through insurance or through one of the 
other means enumerated in section 61 of the Act for securing 
compensation.

9. Smalygo, 2008 OK 34, ¶ 10, 184 P.3d at 558; Bradley v. Clark, 1990 
OK 73, ¶ 15, 804 P.2d 425, 430.

10. Hammock v. United States, 2003 OK 77, n.6, 78 P.3d 93, 97 n.6 
(citing Bradley, 1990 OK 73, 804 P.2d 425). In Bradley, this Court found 
that the injured employee’s work, the “killing” of a well, was not nec-
essary and integral to the hirer’s work, the hirer being the operator of 
the oil and gas well. Accordingly, the hirer was not a principal employ-
er, and thus, was not immune from civil liability.

For a discussion of the evolution of the law regarding principal 
employers before the decision in Bradley, see generally Newport v. 
Crane Serv. Inc., 1982 OK 86, 649 P.2d 765, and Murphy v. Chickasha 
Mobile Homes, Inc., 1980 OK 75, 611 P.2d 243.

11. See 85 O.S. 2011 § 314(1), which provides:
1. In order for another employer on the same job as the injured 
or deceased worker to qualify as an intermediate or principal 
employer, the work performed by the immediate employer must 
be directly associated with the day to day activity carried on by such 
other employer’s trade, industry, or business, or it must be the type 
of work that would customarily be done in such other employer’s 
trade, industry, or business.

85 O.S. 2011 § 314(1).
12. Section 302(H) of the 2011 Code provides:

H. For the purpose of extending the immunity of this section, any 
operator or owner of an oil or gas well or other operation for exploring 
for, drilling for, or producing oil or gas shall be deemed to be an inter-
mediate or principal employer for services performed at a drill site 
or location with respect to injured or deceased workers whose 
immediate employer was hired by such operator or owner at the 
time of such injury.

85 O.S. 2011 § 302(H) (emphasis added). The 2011 version has been 
challenged as unconstitutional and is pending before this Court. See 
Bendetti v. Cimarex Energy Co., Case No. 115,136 (Cert. Granted Apr. 
10, 2017).

13. We express no view with regard to the use of the terms “prime 
contractor” or “primary contractor liability” in the OAWCA.

14. TXO Prod. Corp. v. Okla. Corp. Comm’n, 1992 OK 39, ¶ 10, 829 
P.2d 964, 970.

15. Maxwell v. Sprint PCS, 2016 OK 41, ¶ 6, 369 P.3d 1079, 1085 
(quoting Special Indem. Fund v. Figgins, 1992 OK 59, ¶ 8, 831 P.2d 
1379, 1382).

16. Okla. Const. art. 5, § 59. Strickland initially challenged § 5(A) 
under Okla. Const. Art. 5, § 46 – an additional constitutional prohibi-
tion on special laws. The trial court made its ruling on § 46 grounds. 
Both provisions were discussed by the parties on appeal. This Court 
maintains discretion to uphold trial court rulings on any grounds. See 
Nichols v. Nichols, 2009 OK 43, ¶ 10, 222 P.3d 1049, 1054.

17. Again, because the term principal employer is undefined in the 
OAWCA, we must accord the identical construction placed upon that 
term by preexisting law, meaning that an employer who presents fac-
tual proof under the necessary and integral test of a statutory employ-
ment relationship is entitled to principal employer status and immune 
from suit in the district court.

18. Appellant’s Brief in Chief at 16.
19. Fent v. Contingency Review Bd., 2007 OK 27, ¶ 18, 163 P.3d 512, 

523.
20. Naifeh v. Okla. Tax Comm’n, 2017 OK 63, ¶ 50, 400 P.3d 759, 775 

(quoting Fent, 2007 OK 27, ¶ 18, 163 P.3d at 523). Although the 
OAWCA contains a severability clause, “[t]he severability of a statu-
tory enactment is not contingent on the presence of an express sever-
ability clause within the particular enactment’s text.” Fent, 2007 OK 27, 
¶ 18, 163 P.3d at 523.

21. Section 5(A) of Title 85A will now read:
The rights and remedies granted to an employee subject to the 
provisions of the Administrative Workers’ Compensation Act 
shall be exclusive of all other rights and remedies of the employ-
ee, his legal representative, dependents, next of kin, or anyone 
else claiming rights to recovery on behalf of the employee 
against the employer, or any principal, officer, director, employ-
ee, stockholder, partner, or prime contractor of the employer on 
account of injury, illness, or death. Negligent acts of a co-employ-
ee may not be imputed to the employer. No role, capacity, or 
persona of any employer, principal, officer, director, employee, 
or stockholder other than that existing in the role of employer of 
the employee shall be relevant for consideration for purposes of 
this act, and the remedies and rights provided by this act shall be 
exclusive regardless of the multiple roles, capacities, or personas 
the employer may be deemed to have.

22. 2000 OK 41, 5 P.3d 594.
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27 OBA Legislative Reading Day; 10 a.m.; Oklahoma 
Bar Center, Oklahoma City; Contact Angela Ailles 
Bahm 405-475-9707

29 OBA Appellate Practice Section meeting; 
11:30 a.m.; Oklahoma Bar Center, Oklahoma City 
with BlueJeans; Contact Rob Ramana 405-524-9871

1 OBA Lawyers Helping Lawyers Discussion 
Group; 6 p.m.; Office of Tom Cummings, 701 NW 
13th St., Oklahoma City, OK 73012; RSVP to 
Jeanie Jones 405-840-0231

2 OBA Alternative Dispute Resolution Section 
meeting; 12 p.m.; Oklahoma Bar Center, Oklahoma 
City with teleconference; Contact Clifford R. Magee 
918-747-1747

6 OBA Legislative Monitoring Committee 
meeting; 12 p.m.; Oklahoma Bar Center, Oklahoma 
City; Contact Angela Ailles Bahm 405-475-9707

 OBA Government and Administrative Law 
Section meeting; 4 p.m.; Oklahoma Bar Center, 
Oklahoma City with teleconference; Contact 
Melissa L. Blanton 405-521-6600

8 OBA High School Mock Trial Committee 
meeting; 5:30 p.m.; Oklahoma Bar Center, Oklahoma 
City; Contact Judy Spencer 405-755-1066

9 OBA Law-Related Education Committee 
meeting; 12 p.m.; Oklahoma Bar Center, Oklahoma 
City with teleconference; Contact Amber Peckio Garrett 
918-895-7216

16 OBA Board of Governors meeting; 8:30 a.m..; 
Oklahoma Bar Center; Oklahoma City; Contact 
John Morris Williams 405-416-7000

17 OBA Young Lawyers Division meeting; 10 a.m.; 
Oklahoma Bar Center, Oklahoma City; Contact 
Nathan Richter 405-376-2212

19 OBA Closed – Presidents Day

20 OBA Access to Justice Committee meeting; 
11:30 a.m.; Oklahoma Bar Center, Oklahoma City; 
Contact Rod Ring 405-325-3702

 OBA Bench and Bar Committee meeting; 
12 p.m.; Oklahoma Bar Center, Oklahoma City; 
Contact David Swank 405-325-5254 or David B. Lewis 
405-556-9611

21 OBA Family Law Section meeting; 11:30 a.m.; 
Oklahoma Bar Center, Oklahoma City, Contact 
Jeffrey H. Crites 580-242-4444

 OBA Indian Law Section meeting; 12 p.m.; 
Oklahoma Bar Center, Oklahoma City with tele-
conference; Contact Valery Giebel 918-581-5500

22 OBA High School Mock Trial Committee 
meeting; 5:30 p.m.; Oklahoma Bar Center, Oklahoma 
City; Contact Judy Spencer 405-755-1066

1 OBA Lawyers Helping Lawyers Discussion 
Group; 6 p.m.; Office of Tom Cummings, 701 NW 
13th St., Oklahoma City, OK 73012; RSVP to 
Jeanie Jones 405-840-0231

2  OBA Alternative Dispute Resolution Section 
meeting; 12 p.m.; Oklahoma Bar Center, Oklahoma 
City with teleconference; Contact Clifford R. Magee 
918-747-1747

5 OBA Appellate Practice Section meeting; 
11:30 a.m.; Oklahoma Bar Center, Oklahoma City; 
Contact Rob Ramana 405-524-9871

6 OBA Legislative Monitoring Committee 
meeting; 12 p.m.; Oklahoma Bar Center, Oklahoma 
City; Contact Angela Ailles Bahm 405-475-9707

CALENDAR OF EVENTS

January

February

March
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NOTICE OF HEARING ON THE PETITION FOR REINSTATEMENT 
OF JAMES PHILLIP ALBERT, SCBD #6612 

TO MEMBERSHIP IN THE OKLAHOMA BAR ASSOCIATION

Notice is hereby given pursuant to Rule 11.3(b), Rules Governing Dis-
ciplinary Proceedings, 5 O.S., Ch. 1, App. 1-A, that a hearing will be 
held to determine if James Phillip Albert should be reinstated to 
active membership in the Oklahoma Bar Association.

Any person desiring to be heard in opposition to or in support of the 
petition may appear before the Professional Responsibility Tribunal 
at the Oklahoma Bar Center at 1901 North Lincoln Boulevard, Okla-
homa City, Oklahoma, at 9:30 a.m. on Friday, March 9, 2018. Any 
person wishing to appear should contact Gina Hendryx, General 
Counsel, Oklahoma Bar Association, P.O. Box 53036, Oklahoma 
City, Oklahoma 73152, telephone (405) 416-7007.

   PROFESSIONAL RESPONSIBILITY TRIBUNAL

NOTICE OF HEARING ON THE PETITION FOR REINSTATEMENT 
OF SUTTON ALEKSANDRA SMITH MURRAY, SCBD #6613 
TO MEMBERSHIP IN THE OKLAHOMA BAR ASSOCIATION

Notice is hereby given pursuant to Rule 11.3(b), Rules Governing Dis-
ciplinary Proceedings, 5 O.S., Ch. 1, App. 1-A, that a hearing will be 
held to determine if Sutton Aleksandra Smith Murray should be rein-
stated to active membership in the Oklahoma Bar Association.

Any person desiring to be heard in opposition to or in support of the 
petition may appear before the Professional Responsibility Tribunal 
at the Oklahoma Bar Center at 1901 North Lincoln Boulevard, Okla-
homa City, Oklahoma, at 9:30 a.m. on Thursday, March 8, 2018. 
Any person wishing to appear should contact Gina Hendryx, Gen-
eral Counsel, Oklahoma Bar Association, P.O. Box 53036, Oklahoma 
City, Oklahoma 73152, telephone (405) 416-7007.

   PROFESSIONAL RESPONSIBILITY TRIBUNAL
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2018 OK CIV APP 3

LACEE DAWN JONES, Petitioner/Appellee, 
vs. JODY ROBERT PACK, Respondent/

Appellant.

Case No. 115,433. December 4, 2017

APPEAL FROM THE DISTRICT COURT OF 
DELAWARE COUNTY, OKLAHOMA

HONORABLE BARRY V. DENNEY, 
TRIAL JUDGE

REVERSED

Bobby C. Ramsey, DAVIS & THOMPSON, 
PLLC, Jay, Oklahoma, for Petitioner/Appellee

Winston H. Connor, II, Joshua W. Brewer, 
STOCKWELL & CONNOR, P.L.L.C., Jay, Okla-
homa, for Respondent/Appellant

JANE P. WISEMAN, JUDGE:

¶1 We address Jody Robert Pack’s appeal of 
a trial court order awarding attorney fees to 
Lacee Dawn Jones to determine whether the 
trial court erred in making the award. After 
review, we conclude the trial court erred in 
making the award and reverse its order.

BACKGROUND

¶2 Department of Human Services, Child 
Support Services (CSS), filed a “Petition/No-
tice of Paternity and Support Obligations” on 
June 14, 2010, alleging Jody Robert Pack is the 
father of JCA, born in August 2007. An agreed 
order was filed on October 1, 2010, finding he 
is the father of JCA based on genetic testing, 
setting monthly child support in the amount of 
$222.50, and ordering Father to pay $5,348 for 
reimbursement of child support expenses prior 
to the entry of the order. There was no provi-
sion for visitation in the agreed order.

¶3 On January 3, 2014, a “Notice to Review 
and Modify Support Order” was filed by CSS 
due to “[a] change in income of one or both 
parties.” An order modifying Father’s child 
support obligation was filed on April 1, 2014, 
to increase Father’s monthly child support 
obligation to $311.11. Again, no provision was 
made for visitation.

¶4 On May 5, 2016, Father filed a “Petition to 
Establish Visitation and Application for Tem-

porary Order.” Father alleged Mother Lacee 
Dawn Jones had custody of JCA pursuant to 
the Oklahoma Uniform Parentage Act “until 
determined otherwise by the Court.” Father 
further alleged Oklahoma has jurisdiction to 
hear the petition because it is the home state of 
JCA pursuant to the Oklahoma Uniform Child 
Custody Jurisdiction and Enforcement Act, 
Uniform Interstate Family Support Act, and 
the federal Parental Kidnapping Prevention 
Act. Father stated that to his “best knowledge 
and information,” JCA has lived with Mother 
and/or Father for the past five years in Dela-
ware County, Oklahoma.

¶5 Mother filed a “Special Appearance to 
Object to Jurisdiction” and “Motion to Dismiss 
or Transfer” in which she stated that she and 
JCA have lived in Rogers, Benton County, 
Arkansas, for approximately a year and a half, 
and in Springdale, Washington County, Arkan-
sas, for two and a half years. She alleged, “The 
only contact the minor child has with the State 
of Oklahoma is through child support enforce-
ment and [Father] lives in Delaware County, 
Oklahoma.” Mother asked the trial court to 
dismiss Father’s petition for lack of jurisdic-
tion.

¶6 The trial court held a jurisdictional hear-
ing on June 7, 2016, and granted Mother’s 
request to dismiss due to lack of jurisdiction.

¶7 On June 27, 2016, Mother filed an applica-
tion for attorney fees and costs, seeking $2,175 
in attorney fees and $20 in costs. Mother 
included attorney time records in support of 
her application.

¶8 At the hearing on Mother’s motion, she 
testified she makes $20 an hour and works 
thirty-three to thirty-five hours a week. Father’s 
attorney told the court he was not contesting 
Mother’s counsel’s hourly rate of $250 or the 
hours he billed. Mother testified she is cur-
rently pregnant, she has paid in full the bill she 
received from her attorney, and she would like 
the court to award her attorney fees for the 
time spent on the motion to modify. Mother 
testified she has $4,000 in a joint savings 
account with her husband and $400 or $500 in 
a checking account. Mother stated that she and 
her husband can pay their monthly bills be-
cause they live within their means.

Court of Civil Appeals Opinions
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¶9 Father testified he was unemployed and 
had been unemployed for two and a half 
months due to a layoff for lack of work. He 
testified that he has been looking for work and 
that he does not have $4,000 or $5,000 in a 
checking or savings account. He testified that 
he has no other money than what is “needed to 
eat and keep a roof over [his] head and gas in 
[his] car.”

¶10 On cross-examination, he testified the 
contact he has had with JCA has been through 
some phone conversations and Skype messag-
es in April 2016. He stated that he receives $259 
a week in unemployment compensation. His 
wife works and contributes to the household. 
His mortgage payment is $270 a month and his 
monthly utility bills total about $350. He has 
credit card payments of $90 a month, a car pay-
ment of $426 a month, and a motorcycle pay-
ment of $400 a month. He paid his attorney 
$4,000 from his savings account and now has 
no money left in the account. He admitted he 
knew Mother left Oklahoma when JCA was a 
year-old.

¶11 The trial court found Mother filed a peti-
tion for custody of JCA in September 2008 
claiming Oklahoma was JCA’s home state. She 
left Oklahoma shortly thereafter and neither 
she nor JCA has lived in Oklahoma since then. 
Mother never dismissed the petition, but she 
“struck the matter from the Court’s domestic 
docket on March 19, 2009 and there have been 
no pleadings filed in the matter since.” After 
the State of Oklahoma filed an action to estab-
lish paternity, the court in October 2010 entered 
an agreed order finding Father to be JCA’s 
father and setting child support but not ad-
dressing custody or visitation. Father filed a 
“petition” in the child support action in May 
2016 to establish visitation. The order provides:

In a hearing on June 7, 2016, the Court 
found under 43 O.S. § 551-202 that since 
Oklahoma had never made a child custody 
decision and that the child had not resided 
in the State of Oklahoma since 2008, Okla-
homa lacked jurisdiction and only Arkansas 
(where the mother and child had resided for 
approximately 5 years) has jurisdiction to 
hear [Father’s] petition for visitation. The 
Court also determined even if it had juris-
diction, Arkansas was a more convenient 
forum.

¶12 Mother argued that she was entitled to 
attorney fees in part because Father’s petition 

“should have been filed in Arkansas and result-
ed in her incurring unnecessary expenditures 
of attorney fees to get the matter dismissed.” 
Father countered that Oklahoma did have 
jurisdiction because Mother’s 2008 custody 
action had never been dismissed. The trial 
court rejected this argument finding “that the 
‘date of commencement of the proceeding’ (See 
43 O.S. § 551-201), is May 5, 2016, the date 
[Father] filed his Petition for Visitation.” It fur-
ther found that although Father was unem-
ployed at the time of the hearing “he also 
acknowledged that he had been employed for 
most of the several preceding years with wages 
in the $12-$13/hr. range.” Based on these find-
ings, the trial court granted Mother’s request 
for attorney fees and ordered Father to pay 
Mother $2,195 in monthly payments of $182.92 
from September 2016 through September 2017.

¶13 Father appeals this attorney fee award.

STANDARD Of REVIEW

¶14 Father does not challenge the amount or 
reasonableness of the award but argues instead 
that Mother was not entitled to attorney fees. 
“This issue presents a question of law which 
we review de novo.” Finnell v. Seismic, 2003 OK 
35, ¶ 7, 67 P.3d 339; see also Hollingshead v. Elias, 
2016 OK CIV APP 46, ¶ 12, 376 P.3d 936 (“The 
question of a party’s entitlement to attorney 
fees is . . . a question of law, which we review 
de novo.”). “The court has plenary, indepen-
dent, and non-deferential authority to reexam-
ine a trial court’s legal rulings.” Finnell, 2003 
OK 35, ¶ 7.

ANALYSIS

¶15 The rule that “’each litigant bears the 
cost of his/her legal representation and our 
courts are without authority to assess and 
award attorney fees in the absence of a specific 
statute or a specific contract therefor between 
the parties’” is “’firmly established in this juris-
diction.’” Boatman v. Boatman, 2017 OK 27, ¶ 16, 
404 P.3d 822 (quoting Eagle Bluff, L.L.C. v. Tay-
lor, 2010 OK 47, ¶ 16, 237 P.3d 173). The trial 
court in the present order does not state the 
legal basis for its fee award. After review, we 
find no authority directly supporting the award 
of attorney fees.

¶16 In her motion to dismiss, Mother argued 
that “Oklahoma has no significant contacts 
with” JCA and all significant contacts pursuant 
to the Uniform Child Custody Jurisdiction and 
Enforcement Act (UCCJEA) are in Arkansas. 
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The trial court dismissed Father’s petition for 
lack of jurisdiction. The UCCJEA, found at 43 
O.S.2011 §§ 551-101 through 551-402, contains 
two statutes allowing the award of attorney 
fees. Title 43 O.S.2011 § 551-208 states:

A. Except as otherwise provided in Section 
16 of this act or by another law of this state, 
if a court of this state has jurisdiction under 
this act because a person seeking to invoke its 
jurisdiction has engaged in unjustifiable con-
duct, the court shall decline to exercise its 
jurisdiction unless:

1. The parents and all persons acting as 
parents have acquiesced in the exercise of 
jurisdiction;

2. A court of the state otherwise having 
jurisdiction under Sections 13 through 15 
of this act determines that this state is a 
more appropriate forum under Section 19 
of this act; or

3. No court of any other state would have 
jurisdiction under the criteria specified in 
Sections 13 through 15 of this act.

B. If a court of this state declines to exercise 
its jurisdiction pursuant to subsection A of 
this section, it may fashion an appropriate 
remedy to ensure the safety of the child 
and prevent a repetition of the unjustifiable 
conduct, including staying the proceeding 
until a child custody proceeding is com-
menced in a court having jurisdiction 
under Sections 13 through 15 of this act.

C. If a court dismisses a petition or stays a pro-
ceeding because it declines to exercise its juris-
diction pursuant to subsection A of this section, 
it shall assess against the party seeking to 
invoke its jurisdiction necessary and reasonable 
expenses including costs, communication ex-
penses, attorney fees, investigative fees, ex-
penses for witnesses, travel expenses, and 
child care during the course of the proceed-
ings, unless the party from whom fees are 
sought establishes that the assessment 
would be clearly inappropriate. The court 
may not assess fees, costs, or expenses 
against this state unless authorized by law 
other than this act.

(Footnotes omitted.) The trial court did not 
dismiss the petition because Father had en-
gaged in unjustifiable conduct, nor is such a 
finding in the record.1 Simply filing the petition 
to establish visitation in the pre-existing pater-

nity/child support case does not constitute 
unjustifiable conduct.

¶17 The second statute allowing an award of 
attorney fees pursuant to the UCCJEA is 43 
O.S.2011 § 551-312, found in the section of the 
Act addressing enforcement, and provides:

A. The court shall award the prevailing 
party, including a state, necessary and rea-
sonable expenses incurred by or on behalf 
of the party, including costs, communica-
tion expenses, attorney’s fees, investigative 
fees, expenses for witnesses, travel expens-
es, and child care during the course of the 
proceedings, unless the party from whom 
fees or expenses are sought establishes that 
the award would be clearly inappropriate.

The UCCJEA provides that an Oklahoma court 
must “recognize and enforce a child custody 
determination of a court of another state” 
where the court making the determination 
“exercised jurisdiction in substantial confor-
mity with this act or the determination was 
made under factual circumstances meeting the 
jurisdictional standards of this act and the 
determination has not been modified in accor-
dance with this act.” 43 O.S.2011 § 551-303(A) 
(footnote omitted). No custody determination 
in another state was made that an Oklahoma 
court was required to recognize or enforce, and 
43 O.S.2011 § 551-312’s provision governing 
attorney fees is not applicable here.

¶18 The original filings in the case were 
brought to establish paternity – the Uniform 
Parentage Act, 10 O.S.2011 & Supp. 2016 §§ 
7700-101 through 7800. Section 7800 provides, 
“Except as otherwise provided by law, the 
mother of a child born out of wedlock has cus-
tody of the child until determined otherwise by 
a court of competent jurisdiction.” 10 O.S.2011 
§ 7800. No court has determined that Mother 
does not have custody of JCA.

¶19 This Court has previously concluded 
that 43 O.S. § 110, the statute allowing attorney 
fees in dissolution of marriage cases, did not 
apply when the parents were never married. 
See McKiddy v. Alarkon, 2011 OK CIV APP 63, ¶ 
15, 254 P.3d 141. Without some custody deter-
mination by a court, we conclude the Uniform 
Parentage Act also does not provide grounds 
for attorney fees in this case. Title 43 O.S. Supp. 
2016 § 109.2 states:

A. Except as otherwise provided by Sec-
tion 7700-607 of Title 10 of the Oklahoma 
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Statutes, in any action concerning the cus-
tody of a minor unmarried child or the 
determination of child support, the court 
may determine if the parties to the action 
are the parents of the children. In a pater-
nity action, prior to genetic testing to estab-
lish paternity pursuant to the Uniform 
Parentage Act, the court may award custo-
dy to the presumed father if it would be in 
the best interests of the child. As used in 
this subsection, “presumed father” means 
a man who, by operation of law under Sec-
tion 7700-204 of Title 10 of the Oklahoma 
Statutes, is recognized as the father of a 
child until that status is rebutted or con-
firmed in a judicial proceeding.

B. If the parties to the action are the par-
ents of the children, the court may deter-
mine which party should have custody of 
said children, may award child support to 
the parent to whom it awards custody, and 
may make an appropriate order for pay-
ment of costs and attorney fees.

(Footnote omitted.) In consideration of Father’s 
petition to establish visitation, the trial court 
did not make any decisions as to JCA’s custody 
or child support because it found it had no 
jurisdiction. And, the trial court determined 
that Father initiated the proceedings here on 
May 5, 2016. An attorney fee award would be 
improper under § 109.2 because no custody or 
child support decisions were made as a result 
of Father’s petition to establish visitation.

¶20 Title 10 O.S.2011 § 7700-636 provides that 
in a proceeding to adjudicate whether a man is 
the parent of a child, pursuant to the Uniform 
Parentage Act, “the court may assess filing 
fees, reasonable attorney fees, fees for genetic 
testing, other costs, and necessary travel and 
other reasonable expenses incurred in a pro-
ceeding under this Article.” But the trial court 
was not then determining paternity (previous-
ly adjudicated), but was considering only 
Father’s request for visitation. The fees incurred 
by Mother were not incurred to determine par-
entage and § 7700-636 does not apply.

¶21 In Briggeman v. Hargrove, 2014 OK CIV 
APP 13, 318 P.3d 1130, the mother filed an 
application for attorney fees citing 10 O.S.2011 
§ 7700-636 as the basis for the award. Id. ¶ 3. 
The father filed an application for emergency 
custody in Oklahoma while he was exercising 
visitation with the parties’ minor child and 
refused to return the child to Ohio where the 

mother lived. Id. ¶ 2. The mother objected to 
the Tulsa County District Court’s assumption 
of jurisdiction and asked the Oklahoma Su-
preme Court to assume jurisdiction after “[t]he 
emergency show cause hearing [was] contin-
ued over a period of many months without 
resolution.” Id. The Supreme Court concluded 
the Tulsa County District Court did not have 
jurisdiction and ordered the child returned to 
the mother. Id. The Court found that the father 
“’came forward with no evidence to substantiate 
his claim of emergency, and at the most raised a 
question as to the relative merit of either himself 
or [the mother] as the primary custodial par-
ent.’” Id. The Court concluded that the matter 
should be litigated before “’the home county 
and state of the child.’” Id.

¶22 The father filed a motion to dismiss 
mother’s application for attorney fees, costs, 
and expenses. Id. ¶ 4. The trial court held that 
it lacked jurisdiction and granted father’s mo-
tion to dismiss. Id. On appeal, this Court held 
that “notwithstanding the entry of the writ of 
prohibition, the trial court had the inherent 
equitable supervisory power to assess [the 
father] and award [the mother] attorney fees in 
the event it finds [the father’s] conduct was 
oppressive or abusive.” Id. ¶ 6.

¶23 Examining this case in the light of Brigge-
man, we see no indication that Father’s conduct 
was oppressive or abusive.2 The trial court de-
termined it lacked jurisdiction after Father 
filed a petition for visitation. The “inherent 
equitable supervisory power to assess” attor-
ney fees against Father is not implicated under 
these facts. And, even delving into the equita-
ble considerations of this case, we could not 
require Father to pay Mother’s attorney fees 
and costs when he was unemployed at the time 
of the fee hearing. Further, the travel distance 
between Rogers, Arkansas, and Jay, Oklahoma, 
is not so burdensome as to tip the equitable 
considerations in Mother’s favor or to make 
Father’s filing in Delaware County oppressive 
or abusive.

CONCLUSION

¶24 Finding no basis to invoke the “inherent 
equitable supervisory power” to award fees 
and no statutory basis for the fee award, we 
reverse the decision of the trial court.

¶25 REVERSED.

THORNBRUGH, V.C.J., and BARNES, P.J., 
concur.
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JANE P. WISEMAN, JUDGE:

1. Despite Mother’s characterization of Father’s conduct in her 
application for attorney fees as “capricious indifference to the welfare 
of the parties’ child” causing this litigation, Father’s quest to establish 
visitation seems both normal and appropriate.

2. See n. 1 above.

2018 OK CIV APP 4

GARY M. JOHNSON, Plaintiff/Appellee, vs. 
STATE Of OKLAHOMA, ex. rel., 

OKLAHOMA DEPARTMENT Of PUBLIC 
SAfETY, Defendant/Appellant.

Case No. 115,924. October 25, 2017

APPEAL FROM THE DISTRICT COURT OF 
OKLAHOMA COUNTY, OKLAHOMA

HONORABLE GEARY L. WALKE, JUDGE

AffIRMED

Stephen G. Fabian, Jr., Oklahoma City, Okla-
homa, for Plaintiff/Appellee,

Joanne Horne, OKLAHOMA DEPARTMENT 
OF PUBLIC SAFETY, Oklahoma City, Oklaho-
ma, for Defendant/Appellant.

Bay Mitchell, Presiding Judge:

¶1 Defendant/Appellant State of Oklahoma, 
ex. rel., Oklahoma Department of Public Safety 
(DPS) appeals from an order awarding Plaintiff/
Appellee Gary M. Johnson (Driver) $8,299.66 in 
attorney and expert witness fees. We find the 
trial court properly awarded fees pursuant to 12 
O.S. 2011 §941(B) because DPS had no reason-
able basis for revoking Driver’s license; fur-
ther, we find the amount awarded was not an 
abuse of discretion. We affirm.

¶2 Driver was arrested on November 16, 
2014 for driving under the influence. On March 
24, 2016, DPS issued an order revoking Driv-
er’s license. Pursuant to newly decided case 
law directly controlling Driver’s case, DPS is-
sued a new order setting aside the revocation on 
April 26, 2016. Despite the fact that Driver’s 
license revocation had been set aside, DPS issued 
a notice to Driver on June 4, 2016, apparently 
due to a clerical error, titled “Confirmation 
Notice and Reinstatement Requirements” (the 
Notice). The Notice informed Driver that his 
license had been revoked for a period of 180 
days beginning May 23, 2016 and that it was 
unlawful for him to drive during that period. 
The Notice also included a list of conditions to 
be completed and fees to be paid by Driver in 
order to reinstate his license after the 180-day 
period expired. Driver notified his attorney, 

who purchased a Motor Vehicle Report (MVR). 
The MVR indicated that Driver was indeed 
under revocation.

¶3 Driver filed an appeal in district court. 
When DPS learned of the proceeding, it sent 
Driver’s attorney a letter stating, “This will 
acknowledge receipt of your appeal in the 
above captioned case. Our records have been 
updated to reflect the proper Implied Consent 
Order that sets side [sic] the revocation stem-
ming from your client’s 11/16/2014 stop.” The 
letter was unsigned, and no set aside order was 
attached to the letter or sent separately to Driver 
or his attorney. Driver’s attorney purchased 
another MVR, which confirmed that the revoca-
tion had been removed from Driver’s record. 
The court held a hearing on Driver’s appeal on 
July 11, 2016. After the hearing, the court sus-
tained Driver’s petition and, in an order dated 
July 20, 2016, the court set aside “the revocation 
of [Driver’s] license dated June 4, 2016[.]” This 
order was not appealed by DPS.

¶4 Driver then filed an application for attor-
ney fees and costs. Driver cited 12 O.S. 2011 
§941(B) as authority for the award, which pro-
vides, in pertinent part, as follows:

The respondent in any proceeding brought 
before any state administrative tribunal by 
any state agency, board, commission, de-
partment, authority or bureau authorized 
to make rules or formulate orders shall be 
entitled to recover against such state entity 
court costs, witness fees and reasonable 
attorney fees if the tribunal or a court of 
proper jurisdiction determines that the 
proceeding was brought without reason-
able basis or is frivolous[.]

After a hearing, the court found that DPS 
revoked Driver’s license without a reasonable 
basis and, accordingly, Driver was entitled to 
an award of attorney fees and costs under 
§941(B). The court awarded $6,799.66 in attor-
ney fees and $1,500.00 in expert witness fees, 
for a total of $8,299.66. DPS appeals.

¶5 Statutory construction presents a question 
of law that we review de novo. Humphries v. 
Lewis, 2003 OK 12, ¶3, 67 P.3d 333, 335. Like-
wise, the question of whether a party is entitled 
to attorney fees is a legal question reviewed de 
novo. State ex. rel. Dep’t of Transp. v. Cedars Grp., 
L.L.C., 2017 OK 12, ¶10, 393 P.3d 1095, 1100. 
Under that standard, we claim plenary, inde-
pendent and non-deferential authority to reex-
amine the trial court’s legal rulings. Kluver v. 
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Weatherford Hosp. Auth., 1993 OK 85, ¶14, 859 
P.2d 1081, 1084. However, we review the ques-
tion of whether an attorney fee award is rea-
sonable only to determine if the court abused 
its discretion. Finnell v. Seismic, 2003 OK 35, ¶8, 
67 P.3d 339, 342.

¶6 DPS argues the court erred as a matter of 
law by expanding the “without reasonable 
basis” language in §941(B) to include clerical 
errors. We find Miller v. State ex. rel. Dep’t of 
Pub. Safety, 1996 OK CIV APP 71, 926 P.2d 797, 
instructive. There, another division of this 
Court found that the trial court had evidence 
from which it could conclude that revocation 
proceedings were brought without a reason-
able basis where DPS admitted it lacked au-
thority to revoke an out-of-state motorist’s 
license or have him disqualified in his home 
state. Id., ¶8, 926 P.2d at 800. Here, DPS revoked 
Driver’s license, even after case law directly 
controlling Driver’s case directed the revoca-
tion to be set aside.1 DPS did not dispute that 
its actions were unjustified. The determination 
of whether a particular action is “reasonable” 
is within the trial court’s discretion. Here, the 
trial court found that DPS’ clerical error was 
not a reasonable basis to revoke Driver’s 
license; that finding will not be disturbed on 
appeal.

¶7 DPS also argues the case was mooted 
when it corrected Driver’s record and there 
should have been no hearing on Driver’s 
appeal. We disagree. “[V]oluntary cessation of 
challenged conduct does not deprive a tribunal 
of its power to conduct appellate review.” State 
ex. rel. Oklahoma Firefighters Pension and Retire-
ment System v. City of Spencer, 2009 OK 73, ¶5, 
237 P.3d 125, 129. “A claim may be mooted 
where subsequent events make it absolutely 
clear that the allegedly wrongful behavior 
could not reasonably be expected to recur.” Id., 
¶5 n.16, 237 P.3d at 129 n.16 (citations omitted).

¶8 Here, DPS revoked Driver’s license, 
despite its knowledge of controlling case law. 
The letter received by Driver’s attorney from 
DPS claiming to have corrected the record was 
unsigned and included no official set-aside 
order. At the attorney fees hearing, Driver’s 
attorney noted the difficulty he had experi-
enced communicating with DPS and argued 
that he proceeded with the appeal so he could 
get an order from the court and “feel a little 
more secure from the standpoint of my client’s 
welfare in the future.” The court noted that, 
after DPS caught and corrected the mistake, 

nothing happened, “[e]xcept that you showed 
up and the two of you argued for two hours 
about what happened in the past and why you 
should or shouldn’t be here instead of saying, 
‘Judge, we fess up. There should be an order so 
that this man isn’t stopped wrongfully[.]’” 
Under these circumstances, Driver’s appeal 
was not mooted by DPS’ correction, and it was 
not error for the court to hear Driver’s appeal.

¶9 Further, although Driver’s attorney could 
have, as DPS suggests, called DPS directly in 
an attempt to resolve the matter, as noted 
above, the record shows that Driver’s attorney 
had a difficult time resolving issues and com-
municating with DPS. It was not unreasonable 
for Driver’s attorney to file a petition to correct 
DPS’ actions. We also reject DPS’ claim that the 
court should not have awarded fees because 
Driver was unharmed by the error. Section 
941(B) does not require harm for an award 
under its provisions. Even if it did, the trial 
court could reasonably conclude that the uncer-
tainty and stress created by the Notice was 
harmful in itself.

¶10 Finally, we reject DPS’ claim that there 
was insufficient evidence to support the 
amount of the trial court’s award. DPS agreed 
that the hourly rates submitted by Driver’s 
attorney were reasonable. The record shows 
that the court awarded less than requested, 
excluding any time expended by Driver’s 
attorney before receipt of the Notice, as well as 
time spent by Driver’s attorney responding to 
DPS’ application for attorney fees. DPS pres-
ents no argument or evidence to support its 
claim that the hours expended were unreason-
able. Accordingly, we find the attorney fee 
award was not an abuse of discretion.

¶11 AFFIRMED.

BUETTNER, C.J., and SWINTON, J., concur.

Bay Mitchell, Presiding Judge:

1. We reject DPS’ claim that the Notice sent to Driver was not an 
actual revocation: the MVR purchased by Driver’s attorney showed 
that Driver’s license had in fact been revoked.
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Bay Mitchell, Presiding Judge:

¶1 Appellant Erika Pruiett (“Mother”), the 
natural mother of minor children J.J.P., d.o.b. 
10/12/2011, and J.L.P., d.o.b. 11/13/2012, (col-
lectively “the Minor Children” or “Children”), 
appeals the judgment terminating her parental 
rights following a multi-day jury trial. Because 
our review of the record demonstrated the 
State proved its termination case with clear 
and convincing evidence, we AFFIRM the 
judgment of the trial court.

PROCEDURAL AND fACTUAL 
BACKGROUND

¶2 Both of the Minor Children were removed 
from Mother’s home in December 2012 when 
J.L.P., then approximately one-month old, suf-
fered severe injuries.1 The investigation into 
these injuries did not reveal who injured the 
child, but Mother and officials from law enforce-
ment and the Department of Human Services 
(“DHS”) suspected it was Mother’s boyfriend at 
the time. A referral had previously been made to 
DHS at the time of J.L.P.’s birth due to Moth-
er’s statements that she felt like she might harm 
the child. Mother was later diagnosed with post-
partum depression. Following a jury trial, both 
Children were adjudicated deprived by order 
entered September 3, 2014. Specifically, the order 
provided the Children were adjudicated based 
upon the lack of proper parental care and guard-
ianship, physical abuse, and Mother’s mental 
health. The jury declined to terminate Mother’s 
parental rights at that time.

¶3 Following the deprived adjudication, 
Mother entered into an Individualized Service 
Plan (“ISP”) on October 10, 2014. Mother 
worked through her plan which included par-
enting classes and other skills building pro-
grams. Mother progressed from supervised 
visitation, to unsupervised visitation, includ-
ing extended overnight visits, and eventually 

to trial reunification which started June 9, 2016. 
During trial reunification, Mother reported to 
the permanency planning caseworker, Shelley 
Hughes, that the Minor Children were jump-
ing on one of their twin beds when the bed 
slats broke and J.L.P. fell through the slats and 
hit his face. The fall left a scratch on J.L.P.’s 
face. This incident occurred sometime in mid-
July 2016. During this same period of time, 
Mother underwent a tonsillectomy. The State’s 
case highlighted Mother’s apparent inability to 
make appropriate plans for the Children dur-
ing her recovery from surgery. DHS offered to 
put the Children in respite care with the foster 
parents they had been with prior to trial reuni-
fication, but Mother declined. She told DHS 
that her sister and father could help with child-
care, but neither family member was able to 
take time off work to help. Testimony was dis-
puted as to whether DHS made it known to 
Mother that other options to help with child-
care may have been available to her during her 
recovery including daycare. Mother was not 
employed at this time, so she did not believe 
DHS subsidized daycare was available to her.

¶4 Shortly after the bed incident, Ms. Hughes 
took J.L.P. to an appointment with his physical 
therapist where the therapist reported to Ms. 
Hughes that J.L.P. disclosed that he got the 
scratch on his face because Mother hit him 
with her cell phone.2 Following that disclosure, 
Ms. Hughes took J.L.P. to The Children’s Hos-
pital in Oklahoma City where a pediatric child 
abuse specialist, Dr. Ryan Brown, examined 
him. When Dr. Brown asked J.L.P. how he got 
the scratch, J.L.P. again disclosed that Mother 
hit him with her cell phone and used Dr. 
Brown’s cell phone to demonstrate. Dr. Brown’s 
physical examination of J.L.P. also revealed 
that J.L.P. had bruising on the fleshiest part of 
his buttocks which Dr. Brown testified was 
consistent with the child being spanked beyond 
normal discipline. Following his examination, 
Dr. Brown drafted a memo to DHS which stat-
ed he thought the scratch on J.L.P.’s face and 
bruising to his buttocks were the results of 
child abuse. J.L.P. was returned to Mother’s 
home, and both of the Minor Children remained 
in Mother’s care at that time.

¶5 In response to Dr. Brown’s referral, DHS 
sent a Child Protective Services (“CPS”) case-
worker, Jasmine Small, to check on both Chil-
dren. Ms. Small testified at trial that her initial 
interaction with the family did not reveal any 
concerns or show that the Minor Children were 
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threatened with immediate harm. DHS did not 
remove the Children at that time but scheduled 
forensic interviews. At that point, Mallory 
Hulsey took over the investigation. Ms. Hulsey 
was of the opinion that J.L.P’s injuries could 
not have been caused by falling through the 
bed slats. Ms. Hulsey testified that J.L.P. re-
vealed during his forensic interview that Moth-
er used a brown belt to hit the siblings. She also 
testified that J.L.P. used profanity not normally 
used by such young children to describe Moth-
er’s disciplinary actions against the siblings. 
J.L.P. made consistent disclosures to the chil-
dren’s therapist and Ms. Hughes using the same 
profanity. During his forensic interview, the 
older sibling, J.J.P., also made similar disclosures 
using the same profane language and specifi-
cally mentioned the brown belt. Following the 
disclosures by the Children, DHS changed its 
goal for the family from reunification to termina-
tion. On September 20, 2016, the State filed its 
Third Amended Petition where it sought to 
terminate Mother’s parental rights to both 
Children based on 10A O.S. Supp. 2015 §§ 1-4-
904(B)(5) (failure to correct conditions) and (B)
(10) (subsequent abuse). Specifically, the State 
alleged Mother failed to correct the conditions 
of lack of appropriate parental care and guard-
ianship, physical abuse, and Mother’s mental 
health.

¶6 In addition to the evidence and testimony 
discussed above, the Children’s therapist, 
Shar’dae Lewis, also testified that both Minor 
Children made consistent disclosures of physi-
cal abuse at the hands of Mother or her father 
(their grandfather) and also expressed that 
they were afraid of Mother. Ms. Lewis testified 
that J.L.P. cried when he made his disclosures 
and that J.J.P. described being spanked repeat-
edly. J.J.P. would throw objects and pound his 
fists while he made these disclosures to Ms. 
Lewis.

¶7 During the course of this case, the trial 
court also appointed two guardians ad litem 
(“GAL”) to represent the best interests of the 
Minor Children. At trial one GAL, LeAnne 
Burnett, testified about her interactions with 
the Children. Based upon her interactions with 
the Children and her understanding of their 
extreme reluctance to continue visitations with 
Mother after the bed incident and the disclo-
sures of abuse by Mother, Ms. Burnett filed a 
motion with the trial court to suspend Moth-
er’s supervised visitations until a decision was 
reached on Mother’s parental rights. She spe-

cifically recounted one instance where she 
went to visit the Children at the foster parents’ 
home. Previously, all of her visitations with the 
Minor Children had been at Mother’s house. 
When she arrived at the foster parents’ home, 
J.L.P. greeted her with a statement that he did 
not want to go to Mother’s house. While ac-
knowledging the progress Mother had made 
on her ISP, Ms. Burnett testified that she 
thought it was in the Children’s best interests if 
Mother’s parental rights were terminated.

¶8 For her part, Mother denied ever physi-
cally disciplining the Minor Children but did 
admit to threatening them with “whoopings.” 
She testified that the scratch on J.L.P.’s face and 
the bruise on his buttocks came from the fall 
through the bed slats. She also denied that she 
knew of or allowed her father to spank the 
Children. Mother testified to all the progress 
she had made on her ISP and her desire to have 
her children returned to her. Mother also re-
counted her history with mental illness. Spe-
cifically, Mother stated she had been diagnosed 
with depression as a teenager and began 
receiving Social Security disability benefits. 
Both she and her therapist testified that she 
consistently attended her therapy sessions and 
that she was continuing to make progress on 
dealing with the daily stress of life. Mother also 
testified that she saw a nurse practitioner at 
Planned Parenthood after the Children were 
removed from trial reunification. The nurse 
prescribed an anti-depressant to help her deal 
with that situation, but, with the approval of 
the nurse, Mother stopped taking the medica-
tion because of the side effects. Mother’s sister 
also testified on Mother’s behalf and stated 
that she thought Mother did a good job with 
the Children but also admitted that she lived in 
north Texas and was not around them daily.

¶9 Following the submission of all the evi-
dence to the jury, the jury terminated Mother’s 
rights based on 10A O.S. Supp. 2015 §§ 1-4-
904(B)(5) (failure to correct conditions) and (B)
(10) (subsequent abuse). Specifically, the jury 
found Mother failed to correct the conditions 
of lack of appropriate parental care and guard-
ianship, physical abuse, and Mother’s mental 
health. Mother appeals the jury’s verdict argu-
ing that the State failed to prove its case by 
clear and convincing evidence.

STANDARD Of REVIEW

¶10 In parental termination cases, the State 
must show by clear and convincing evidence 
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that the child’s best interest is served by the 
termination of parental rights. In the Matter of 
C.G., 1981 OK 131, ¶17, 637 P.2d 66, 70-71. 
“Clear and convincing evidence” is the mea-
sure or degree of proof which will produce in 
the mind of the trier of fact a firm belief or 
conviction as to the truth of the allegation 
sought to be established. In the Matter of the 
Adoption of L.D.S., 2006 OK 80, ¶11, 155 P.3d 1, 
4 (quoting In re C.G., 1981 OK 131, n. 12). This 
standard of proof “balances the parents’ funda-
mental freedom from family disruption with 
the state’s duty to protect children within its 
borders.” Id. In like manner, our review on 
appeal must find the presence of clear and con-
vincing evidence to support the trial court’s 
decision. In the Matter of S.B.C., 2002 OK 83, ¶7, 
64 P.3d 1080, 1082. Appellate courts must can-
vass the record to determine whether the evi-
dence is such that a factfinder could reasonably 
form a firm belief or conviction that the grounds 
for termination were proven. Id. at ¶6.

¶11 The joint brief submitted by the State and 
the Minor Children points out that Mother’s 
attorney did not challenge the sufficiency of 
the State’s evidence at trial and contends Moth-
er has thus failed to preserve that issue for 
appellate review. Drouillard v. Jensen Const. Co. 
of Okla., Inc., 1979 OK 126, ¶5, 601 P.2d 92, 93 
(stating the general rule that, in a jury trial, 
appellate review is secured by moving for a 
directed verdict at the close of all the evidence 
and before the issues are submitted to the jury). 
That general rule will not apply here because 
of the fundamental and constitutionally pro-
tected parental rights of which the State seeks 
to deprive Mother.3 We will not be limited in 
our review of the evidence by Mother’s failure 
to challenge the sufficiency of that evidence at 
trial. Further, given our Supreme Court’s 
unequivocal instructions to apply the clear and 
convincing standard of review, Mother’s pro-
cedural lapse will not overcome Mother’s re-
quest for meaningful appellate review. In re 
S.B.C., 2002 OK 83, ¶7 (“[A]ppellate review of 
a parental-bond severance must be conducted 
by searching for the presence of clear-and-
convincing proof.”).

ANALYSIS

¶12 Mother’s sole argument on appeal is that 
the State failed to prove by clear and convinc-
ing evidence that the statutory grounds for 
termination were met. Specifically, as to the 
allegations that Mother failed to correct condi-
tions of lack of appropriate parental care and 

guardianship and physical abuse, 10A O.S. 
Supp. 2015 § 1-4-904 (B)(5), Mother argues that 
the State relied solely on the disclosures by the 
Minor Children to support termination and 
that such statements were not sufficient. Simi-
larly, because the State’s case that the Children 
suffered subsequent abuse, id. at § 1-4-904(B)
(10), was supported by the same evidence, 
Mother argues the State did not meet its bur-
den. As to the allegation Mother failed to cor-
rect the condition of her mental health, id. at § 
1-4-904(B)(5), she argued the State never put 
forth any evidence about her mental health 
diagnosis or that she was not complying with 
the treatment thereof.

¶13 We agree with Mother that the State 
failed to prove with clear and convincing evi-
dence that she failed to correct the condition 
related to the treatment of her mental health. 
The State did not provide any evidence of 
Mother’s diagnosis or that she was not com-
plying with the treatment protocols or other-
wise not complying with the ISP. Both Mother 
and her therapist testified that she was consis-
tent in going to therapy. The only testimony 
related to prescription treatment for Mother’s 
mental health was that Mother sought out 
treatment after the trial reunification ended 
and that she stopped taking the drugs, with the 
nurse’s approval, because of the side effects. 
Such evidence is insufficient to terminate 
Mother’s parental rights for failure to correct 
the condition of her mental health.

¶14 However, we disagree with Mother’s 
description of the majority of the State’s case as 
being solely supported by the unreliable state-
ments of young children. While the Minor 
Children in this case made the initial disclo-
sures of abuse, the State presented testimony 
from multiple sources substantiating the Chil-
dren’s claims, including but not limited to the 
pediatric child abuse specialist, Dr. Brown, the 
DHS permanency worker, Ms. Hughes, the 
DHS investigator who investigated the Chil-
dren’s claims, Ms. Hulsey, along with the Chil-
dren’s therapist, Ms. Lewis, who testified to the 
continuing, consistent disclosures made by the 
Children. The Children’s GAL, Ms. Burnett, 
also testified about her interactions with the 
Children and her belief that termination was in 
their best interests. While Mother denied the 
allegations of abuse, no explanation was ever 
given as to how the Children could have given 
consistent, continuing disclosures which used 
similar profane language and described the 
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same type of abuse. Evidence presented by the 
State overwhelmed any explanation or evi-
dence presented by Mother.

¶15 Because we find the State proved with 
clear and convincing evidence that Mother 
failed to correct the condition of lack of proper 
parental care and guardianship and physical 
abuse and that the Minor Children suffered 
subsequent abuse, the judgment of the trial 
court terminating Mother’s parental rights is 
AFFIRMED.

BUETTNER, C.J., and SWINTON, J., concur.

Bay Mitchell, Presiding Judge:

1. The jury for the termination proceeding was not made aware of 
the details of J.L.P.’s injuries, but the record showed the child was 
admitted to the hospital with two subdural hematomas, an occipital 
skull fracture, retinal hemorrhaging, three separate fractures to his 
legs, and brain injuries consistent with being choked. These injuries 
had lasting effects on J.L.P.’s health. He was diagnosed with cerebral 
palsy and required occupational and physical therapy.

2. J.L.P. actually stated that “Erika” hit him with the phone. Testi-
mony was consistent at trial that both Minor Children referred to 
Mother as “Erika” instead of “mom” or other similar title.

3. The termination of a right so fundamental dictates an applica-
tion of the full array of procedural safeguards. Matter of Chad S., 1978 
OK 94, ¶12, 580 P.2d 983, 985; Matter of A.M. and R.W., 2000 OK 82, ¶8, 
13 P.3d 484, 487. Because of the fundamental right which parents have 
in the custody of their children and the gravity of the sanction imposed 
by termination, there is no substitute to fully complying with all pro-
cedural safeguards.
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COURT Of CRIMINAL APPEALS 
Thursday, January 4, 2018

f-2016-1015 — Appellant Derreck Ryan Gray 
was tried by jury and convicted of Unlawful 
Possession of a Controlled Dangerous Sub-
stance (Methamphetamine) With Intent to Dis-
tribute, After Former Conviction of a Felony 
(Count I) (63 O.S.Supp.2012, § 2-401(B)(2)) and 
Obstructing an Officer, After Former Convic-
tion of Two or More Felonies (Count II (21 
O.S.2011, § 540) in the District Court of Payne 
County, Case No. CF-2015-380. The jury rec-
ommended as punishment imprisonment for 
twenty (24) years in Count I and one year and 
a five hundred dollar ($500.00) fine in in Count 
II. The trial court sentenced accordingly, except 
the fine in Count II was reduced to one hun-
dred dollars ($100.00). The sentences were or-
dered to be served concurrent with each other. 
From this judgment and sentence Derreck 
Ryan Gray has perfected his appeal. The Judg-
ment and Sentence are AFFIRMED. Opinion 
by: Lumpkin, P.J.; Lewis, V.P.J., Concur; Hud-
son, J., Concur; Kuehn, J., Concur; Rowland, J., 
Concur.

Thursday, January 11, 2018

f-2016-52 — On April 16, 2015, Appellant Te-
resa Jean Hausle, represented by counsel, en-
tered a guilty plea to Count One, Possession of 
a Controlled Dangerous Substance (Metham-
phetamine) after former conviction of a drug 
crime and Count 2, Possession of Drug Para-
phernalia (misdemeanor) in Seminole County 
Case No. CF-2014-303. Sentencing was deferred 
pending Hausle’s completion of the Seminole 
County Drug Court program. On August 25, 
2015, the State filed an Application to Termi-
nate Hausle from Drug Court. On January 7, 
2016, the Honorable George Butner, District 
Judge, terminated Hausle’s Drug Court par-
ticipation and sentenced her as specified in her 
plea agreement. From this judgment and sen-
tence Hausle appeals. Hausle’s termination 
from Drug Court is AFFIRMED. Opinion by: 
Rowland, J.; Lumpkin, P.J.: Concur; Lewis, 
V.P.J.: Concur; Hudson, J.: Concur; Kuehn, J.: 
Concur. 

f-2016-1093 — James Richard Irwin, Appel-
lant, was tried by jury for the crimes of unlawful 
possession of a controlled dangerous substance 
(methamphetamine) (Count 1); possession of a 
firearm in the commission of a felony (Count 2), 
and unlawful possession of drug paraphernalia 
(Count 4) in Case No. CF-2016-21 in the Dis-
trict Court of Comanche County. The jury 
returned a verdict of guilty and set punish-
ment at five years imprisonment and a $2,500.00 
fine in Count 1, ten years imprisonment in 
Count 2, and thirty days imprisonment and a 
$500.00 fine in Count 4. The trial court sen-
tenced accordingly and ordered the sentences 
in Counts 1 and 2 served consecutively, and 
Count 4 served concurrently with Count 1. 
From this judgment and sentence James Rich-
ard Irwin has perfected his appeal. The Judg-
ment and Sentence of the District Court is 
AFFIRMED. Opinion by: Lewis, V.P.J.; Lump-
kin, P.J., concurs; Hudson, J., concurs; Kuehn, 
J., concurs; Rowland, J., concurs.

f-2016-994 — Phillip Eric Winbush, III, Ap-
pellant, was tried by jury in Case No. CF-2016-
994, in the District Court of Comanche County, 
for the crime of Possession of Controlled Dan-
gerous Substance (Methamphetamine), After 
Former Conviction of Two Felonies. The jury 
returned a verdict of guilty and recommended 
as punishment eight years imprisonment. The 
Honorable Mark R. Smith, District Judge, sen-
tenced Winbush in accordance with the jury’s 
verdict, ordered payment of various costs and 
ordered credit for time served. Judge Smith 
also ordered the sentence to run consecutive to 
the sentence imposed in Comanche County 
Case No. CF-2015-92. From this judgment and 
sentence Phillip Eric Winbush, III has perfected 
his appeal. The Judgment and Sentence of the 
district court is AFFIRMED except the indigent 
defense fee imposed is MODIFIED to $1,000.00. 
Opinion by: Hudson, J.; Lumpkin, P.J., Con-
curs; Lewis, V.P.J., Concurs in Results; Kuehn, 
J., Concurs; Rowland, J., Concurs.

f-2016-925 — Douglas Omagene Gilbert, Ap-
pellant, was tried by jury for the crime of felo-
nious possession of a firearm, after former 
conviction of two or more felony offenses in 
Case No. CF-2016-158 in the District Court of 
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McCurtain County. The jury returned a verdict 
of guilty and set punishment at ten years impris-
onment. The trial court sentenced accordingly. 
From this judgment and sentence Douglas Oma-
gene Gilbert has perfected his appeal. The Judg-
ment and Sentence of the District Court is 
AFFIRMED. Opinion by: Lewis, V.P.J.; Lump-
kin, P.J., concurs in results; Hudson, J., concurs 
in results; Kuehn, J., dissents; Rowland, J., con-
curs in results.

C-2016-966 — Erlin Arteaga, Petitioner, was 
charged with Rape – First Degree, in Tulsa 
County District Court Case No. CF-2016-621. 
Petitioner entered a blind plea of guilty to this 
charge before the Honorable Sharon Holmes, 
District Judge. Judge Holmes accepted Peti-
tioner’s plea, postponed sentencing and or-
dered a presentence investigation and report. 
Petitioner was then sentenced to life imprison-
ment and was also ordered to pay various 
fines, fees, and costs. Petitioner filed a motion 
to withdraw his plea. Conflict counsel was sub-
sequently appointed and a hearing on Peti-
tioner’s motion was held. After the hearing, 
Judge Holmes denied the motion. Petitioner 
now seeks a writ of certiorari. The Petition for 
Writ of Certiorari is DENIED. The Judgment 
and Sentence of the District Court is AFFIRMED. 
Opinion by: Hudson, J.; Lumpkin, P.J., Con-
curs; Lewis, V.P.J., Concurs; Kuehn, J., Concurs; 
Rowland, J., Concurs.

f-2016-710 — Devin Rogers, Appellant, was 
tried by jury for the crimes of kidnapping for 
extortion (Count 1); feloniously pointing a fire-
arm (Count 3); possession of a firearm in the 
commission of a felony (Count 4); and reckless 
conduct with a firearm, a misdemeanor (Count 
6), in Case No. CF-2014-2027 in the District 
Court of Cleveland County. The jury returned 
a verdict of guilty and recommended as pun-
ishment thirteen years imprisonment and a 
$5,000.00 fine in Count 1, ten years imprison-
ment and a $5,000.00 fine in Count 3, three 
years imprisonment and a $1,000.00 fine in 
Count 4, and six months in jail and a $500.00 
fine in Count 6. The trial court sentenced ac-
cordingly and ordered the sentences to be 
served consecutively. From this judgment and 
sentence Devin Rogers has perfected his ap-
peal. The Judgment and Sentence of the Dis-
trict Court is AFFIRMED. Opinion by: Lewis, 
V.P.J.; Lumpkin, P.J., concurs in results; Hud-
son, J., concurs; Kuehn, J., concurs in results; 
Rowland, J., concurs.

f-2017-0031 — Appellant, Heath Saxon Ford, 
was charged in the District Court of McCurtain 
County, Case No. CF-2014-085, on March 31, 
2014, with Count 1 – Driving a Motor Vehicle 
While Under the Influence of Alcohol, a felony; 
Count 2 – Unauthorized Use of a Vehicle, a 
felony; Count 3 – Transporting Open Bottle or 
Container of Liquor, a misdemeanor; Count 4 
– Transporting Opened Container of Beer, a 
misdemeanor; Count 5 – Threaten to Perform 
Act of Violence, a misdemeanor; and Count 6 
– Driving with License Cancelled/Suspended/
Revoked, a misdemeanor. These were charged 
after former conviction of two felonies. Appel-
lant entered a plea of guilty to Counts 1 and 2; 
the remaining counts were dismissed. Appel-
lant entered the McCurtain County Special 
Courts (Drug Court) Program. He agreed that 
if he failed, he would be sentenced to twelve 
years in the Department of Corrections; but if 
he succeeded, the remaining charges would be 
dismissed. The State filed an application to 
terminate Appellant from Drug Court on June 
1, 2016. Following a hearing on the State’s 
application on October 13, 2016, the Honorable 
Walter Hamilton, Special Judge, found by a 
preponderance of the evidence that Appellant 
violated the terms of his performance contract 
as alleged by the State. Appellant was sen-
tenced to twelve years imprisonment, with 
credit for time served. Appellant appeals from 
his termination from Drug Court. Appellant’s 
termination from Drug Court is REVERSED 
and REMANDED to the District Court for rein-
statement into a Drug Court program. Opinion 
by: Hudson, J.; Lumpkin, P.J., Concurs in Re-
sults; Lewis, V.P.J., Concurs in Results; Kuehn, 
J., Concurs; Rowland, J., Concurs. 

RE-2016-768 — On October 16, 2008, Appel-
lant Bycari J. Chatman, represented by counsel, 
entered a guilty plea to 2nd and Subsequent 
Possession of a Controlled Substance (Mari-
juana) after for-mer conviction of two felonies 
in Muskogee County Case No. CF-2006-805. 
Chatman was sentenced to twenty (20) years, 
all suspended, subject to terms and conditions 
of probation. On March 1, 2016, the State filed 
its fourth Application to Revoke Chatman’s 
suspended sentence alleging he violated the 
terms and conditions of his probation by com-
mitting ad-ditional felony offenses. On August 
2, 2016, the District Court of Muskogee County, 
the Honorable Mike Norman, District Judge, 
revoked the remainder of Chatman’s suspend-
ed sentence in full. The revocation of Chatman’s 
suspended sentence is AFFIRMED.Opinion by: 
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Hudson, J.; Lumpkin, P.J., Concurs in Results; 
Lewis, V.P.J. Concurs; Kuehn, J., Concurs; Row-
land, J., Concurs. 

COURT Of CIVIL APPEALS 
(Division No. 2) 

friday, January 5, 2018

113,758 — Scott Sawyer, Plaintiff/Appellant, 
vs. Glenn D. Sawyer, Kenneth L. Sawyer and 
Joy Wise aka Sawyer, jointly and severally, De-
fendants/Appellees, Kenneth L. Sawyer and 
Joy Wise, individually and as Co-Powers of 
Attorney for their mother Janice Sawyer; Glenn 
D. Sawyer, Gladys Sawyer Box, Don R. Sawyer, 
Diana Sawyer Hash and Roger L. Sawyer, all 
individuals, Counterclaim Plaintiffs, vs. Scott 
Sawyer, Counterclaim Defendant. Appeal from 
Order of the District Court of Tulsa County, 
Hon. Carlos J. Chappelle, Trial Judge. This is 
the second appeal and counter-appeal in this 
case involving conflicting claims between the 
children of Argle and Janice Sawyer. Scott Saw-
yer appeals the judgment in favor of his older 
siblings Glenn D. Sawyer, Kenneth L. Sawyer 
and Joy Wise regarding Scott’s claim to one-half 
of the funds deposited in six separate accounts 
and on which he was listed as a co-owner. 
Glenn, Kenneth and Joy, together with their 
other siblings, Gladys Sawyer Box, Don R. 
Sawyer, Diana Sawyer Hash and Roger L. Saw-
yer also appeal the judgment in favor of Scott 
on their counterclaim alleging that Scott mis-
appropriated funds from their parents. The 
language in account documents that Scott 
relied on to establish that he was a joint tenant 
regarding the five certificates of deposit does 
not expressly create a joint tenancy. Further, the 
extrinsic evidence shows that the party pur-
chasing those certificates did not intend to cre-
ate joint ownership with right of survivorship 
regarding those certificates. Consequently, we 
affirm the judgment in favor of Kenneth and 
Glenn Sawyer and Joy Wise as to Scott’s claim 
to the certificates of deposit. The checking 
account documents clearly state that the 
account is a joint tenant account with right of 
survivorship. Pursuant to In re Estate of Metz, 
2011 OK 26, 256 P.3d 45, no further evidence 
can be considered regarding the ownership of 
that account. The district court’s judgment 
with respect to that account is reversed. On 
remand, the district court shall enter judgment 
in favor of Scott for $10,000. The district court’s 
judgment regarding the siblings’ counterclaim 
is also reversed and that aspect of this case is 
remanded for disposition of the counterclaim 

consistent with this Opinion. AFFIRMED IN 
PART, REVERSED IN PART AND REMAND-
ED WITH INSTRUCTIONS AND FOR FUR-
THER PROCEEDINGS. Opinion from Court of 
Civil Appeals, Division II by Fischer, P.J.; Good-
man, J., and Wiseman, J. (sitting by designa-
tion), concur.

Thursday, January 11, 2018

114,715 — Bank of America, N.A., Plaintiff/
Appellee, vs. Virginia Morgan, Defendant/Ap-
pellant, and Charles W. Morgan, Defendant. 
Appeal from Order of the District Court of 
Muskogee County, Hon. Norman Thygesen, 
Trial Judge. Virginia Morgan appeals the dis-
trict court’s order confirming the sheriff’s sale 
of her real property in this mortgage foreclo-
sure action. Bank of America, N.A., purchased 
Morgan’s property at the sale and then filed a 
motion to confirm the sale. Although the Bank 
assigned beneficial ownership of the 2014 judg-
ment, it retained legal title to that judgment and 
was the proper party to request confirmation of 
the sheriff’s sale. Therefore, the district court did 
not abuse its discretion when it confirmed that 
sale. AFFIRMED. Opinion from Court of Civil 
Appeals, Division II by Fischer, J.; Thornbrugh, 
C.J., and Wiseman, P.J., concur.

114,223 — The Bank Of New York Mellon 
Trust Company, N.A., F/K/A The Bank of 
New York Trust Company, N.A., as Successor-
in-Interest to JPMorgan Chase Bank, N.A., 
F/K/A JPMorgan Chase Bank, As Successor-
in-Interest to Bank One, N.A., as Trustee for 
Master Alternative Loan Trust 2002-3, Mort-
gage Pass Through Certificates, Series 2002-3, 
Plaintiff/Appellee, vs. Bonnie S. Masterson, 
Defendant/Appellant, and John F. Masterson; 
John Doe, as Occupant of the Premises; Jane 
Doe, as Occupant of the Premises; Alisa D. 
Dougless; Spouse of Alisa D. Dougless, if mar-
ried; Monogram Credit Card Bank, Georgia; 
CAVC of Colorado, LLC; Scott Lowry Law Of-
fice, P.C.; Unifund CCR Partners; Capital One 
Bank (USA), N.A.; LVNV Funding, LLC; Caro-
lyn Rhodes; and Head, Johnson & Kachigian, 
P.C., Defendants. Appeal from an order of the 
District Court of Tulsa County, Hon. Jefferson 
D. Sellers, Trial Judge, relating to an action to 
foreclose a note and mortgage. This is the sec-
ond attempt to foreclose Defendant’s real prop-
erty. The first attempt began in 2003, after 
Defendant defaulted on her note. The case 
proceeded for years before The Bank of New 
York Mellon Trust Company, N.A. (BONY) was 
substituted as plaintiff in 2011. The 2003 case 
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was subsequently dismissed in 2012 for failure 
to prosecute, and without final judgment being 
entered by the trial court. Within one year of 
the dismissal of the 2003 action, BONY filed an 
action to collect on the note and foreclose the 
security interest thereon. It later sought sum-
mary judgment, which was granted and memo-
rialized in a journal entry of judgment. That 
judgment granted an in personam judgment 
against Defendant Bonnie S. Masterson for the 
balance due on the note, recognized various 
liens on the property, foreclosed the mortgage 
and lien held by Plaintiff, and ordered the 
property be sold at a Sheriff’s sale. Defendant 
filed a motion to vacate the journal entry. The 
motion to vacate was denied. Plaintiff’s request 
to confirm the Sheriff’s sale, and Defendant 
Masterson’s oral request for a stay were grant-
ed in an order filed August 18, 2015. Defendant 
filed her petition in error and attached three 
orders: the Journal Entry of Judgment, the or-
der denying her motion to vacate; and the 
order confirming the Sheriff’s sale and grant-
ing Masterson a conditional stay. We find the 
only order properly before us is the trial court’s 
denial of the motion to vacate. We conclude the 
trial court’s decision to grant summary judg-
ment to Plaintiff BONY was correct, and it 
therefore follows that its order denying Defen-
dant’s motion to vacate is correct and there-
fore, it is affirmed. AFFIRMED. Opinion from 
the Court of Civil Appeals, Division II, by 
Goodman, J.; Rapp, J., concurs, and Fischer, 
P.J., concurs except as to Part V. Concur in Part 
V on the basis of stare decisis.

114,463 — Charles Davis, Plaintiff/Appel-
lant, v. Martin Marietta Materials, Inc., Merid-
ian Aggregates Company, Venture Drilling 
Company and Buckley Powder Company, De-
fendants/Appellees. Appeal from an order of 
the District Court of Choctaw County, Hon. 
Michael D. DeBerry, Trial Judge, dismissing 
Plaintiff’s claim, which was governed by the 
Asbestos and Silica Claims Priorities Act, 76 
O.S.Supp. 2013, §§ 90.1 through 90.12 (ASCPA 
2013). Reviewing the trial court’s order, it both 
dismissed the claim and placed it on “inactive” 
status. The former portion of the order was le-
gal error. The trial court correctly declined to 
place the matter on the active trial docket pur-
suant to the ASCPA of 2013, but erred when it 
then dismissed the claim. We therefore reverse 
that portion of the trial court’s order dismiss-
ing the claim. Because we find legal error oc-
curred which necessitates reversal, we need 
not address the Plaintiff’s claim that the ASCPA 

of 2013 is unconstitutional at this time. The trial 
court’s order dismissing the claim is reversed 
and the matter is remanded to the trial court 
for further proceedings. REVERSED AND RE-
MANDED FOR FURTHER PROCEEDINGS. 
Opinion from the Court of Civil Appeals, 
Division II, by Goodman, J.; Rapp, J., concurs, 
and Fischer, P.J., concurs in part and dissents 
in part.

friday, January 12, 2018

115,258 — Nicholas David Deangelis, Peti-
tioner/Appellee, v. Alicia Marie Ryherd, Re-
spondent/Appellant. Appeal from an Order of 
the District Court of Tulsa County, Hon. Tammy 
Bruce, Trial Judge. The trial court petitioner, 
Alicia Ryherd (Mother), appeals the trial court’s 
decision overruling her amended motion for 
new trial, reconsideration and to vacate the 
decision that denied her application to relocate 
her and the respondent’s, Nicholas David De-
angelis’ (Father), children to Saudi Arabia. This 
is a case where Mother seeks to relocate the 
parties’ children to another country where her 
husband has employment. The trial court de-
termined that Mother made her application in 
good faith and the burden to oppose the mo-
tion shifted to Father. This ruling is not chal-
lenged in this appeal and the ruling is final. 
The trial court set out in extensive detail the 
evidence, the trial court’s reasoning, and its 
decision. This Court summarily affirms the 
decision of the trial court overruling Mother’s 
motion for new trial, reconsideration and to 
vacate the underlying decision denying her 
motion to relocate the parties’ children to Saudi 
Arabia. The trial court is affirmed under Okla.
Sup.Ct. Rule 1.202(b) (findings of fact of the trial 
court are supported by sufficient competent evi-
dence); 1.202(d) (the opinion and findings of fact 
and conclusions of law of the trial court ade-
quately explain the decision); and Rule 1.202(e) 
(the trial court did not abuse its discretion). 
Okla.Sup.Ct. Rule 1.202, 12 O.S.2011, ch, 15 
app.1. On May 18, 2017, Father filed a Motion for 
Appeal related Attorney Fees. The appellate 
Record does not contain any response from 
Mother. Father’s Motion conforms to the re-
quirements of Okla.Sup.Ct. Rule 1.14(B), 12 
O.S.2011, ch, 15 app.1. Therefore, the motion is 
granted and the cause is remanded to the trial 
court for a hearing to determine the amount of 
a reasonable appeal-related attorney fee on 
accord with Burk v. City of Oklahoma City, 1979 
OK 115, 598 P.2d 659. AFFIRMED AND 
REMANDED FOR FURTHER PROCEED-



Vol. 89 — No. 3 — 1/27/2018 The Oklahoma Bar Journal 153

INGS. Opinion from Court of Civil Appeals, 
Division II, by Rapp, J.; Fischer, P.J., and Good-
man, J., concur.

(Division No. 3) 
friday, January 5, 2018

115,785 — (Comp. w/115,541) Charles B. and 
Kathleen J. Wheeler Trust; Geraldine T. Brown-
lee Trust; Judy Coburn; Laurence Coburn; 
Mary Jane Tontz Carey and Michael Carey, 
Plaintiffs/Appellees, vs. Slawson Exploration 
Company, Inc., and Stephens Production Com-
pany, Defendants/Appellants. Appeal from 
the District Court of Logan County, Oklahoma. 
Honorable Louis A. Duel, Trial Judge. Defen-
dants/Appellants Slawson Exploration, Inc. 
and Stephens Production Company appeal 
from the trial court’s award of attorney fees 
and costs to Plaintiffs/Appellees Charles B. 
and Kathleen J. Wheeler Trust, Geraldine T. 
Brownlee Trust, Judy Coburn, Laurence Co-
burn, Mary Jane Tontz Carey and Michael Ca-
rey (Plaintiffs) in a breach of contract action 
related to minerals located in Logan County, 
Oklahoma. In a companion case (case number 
115,541), this Court affirmed the trial court’s 
order granting summary judgment in favor of 
Plaintiffs. Thereafter, the trial court entered an 
order awarding Plaintiffs attorney fees in the 
amount of $20,400.00. The contract does not 
provide for attorney fees, and we do not find 
any applicable statutory authority warranting 
an award of fees. The trial court’s award of 
attorney fees was not supported by law. We 
therefore REVERSE the trial court’s January 27, 
2017 order. Opinion by Swinton, Acting P.J.; 
Buettner, J., and Bell, J. (sitting by designation), 
concur.

(Division No. 4) 
Thursday, January 4, 2018

115,337 — Brian Lee Deibler, Petitioner/Ap-
pellee, v. Myra Dalke Deibler, Respondent/
Appellant. Appeal from the District Court of 
Kay County, Hon. Jennifer Brock, Trial Judge. 
In this post-divorce proceeding, Respondent 
(Mother) appeals from the trial court’s order 
granting Petitioner’s (Father) motion to modify 
the parties’ divorce decree with regard to the 
care, custody and control of their minor child 
(Child). We conclude the trial court’s determi-
nation that the parties are unable to cooperate 
with each other and engage in joint discussions 
and joint decision-making regarding the best 
interests of Child is not clearly contrary to the 
weight of the evidence. Thus, the trial court did 

not err in terminating joint custody. In addition, 
we conclude the trial court’s decision awarding 
custody to Father is not clearly against the 
weight of the evidence. Consequently, we affirm. 
AFFIRMED. Opinion from Court of Civil Ap-
peals, Division IV, by Barnes, P.J.; Thornbrugh, 
V.C.J., and Wiseman, J., concur.

116,046 — In the Matter of: D.W., H.W. and 
N.W., Deprived Children, Brittany Wallace, 
Appellant, v. State of Oklahoma, Appellee. Ap-
peal from the District Court of Rogers County, 
Hon. Lara M. Russell, Trial Judge. In this termi-
nation of parental rights case to which the 
Indian Child Welfare Act applies, Brittany Wal-
lace (Mother) appeals on various grounds from 
an Order of the trial court terminating her 
parental rights to her three minor children 
upon the State of Oklahoma’s petition to imme-
diately terminate her parental rights. We con-
clude Mother was provided with effective 
assistance of trial counsel and conclude the 
trial court properly determined that active 
efforts had been made to keep the Indian fam-
ily together. Further, based on our review of 
the record, we conclude State presented clear 
and convincing evidence that Mother’s paren-
tal rights should be terminated for the statuto-
ry grounds set forth in §10A O.S. Supp. 2015 § 
1-4-904(B)(9), (10) & (14), and presented proof 
beyond a reasonable doubt that Mother’s con-
tinued custody of the children would likely 
result in serious emotional or physical damage 
to the children. Consequently, the trial court 
did not err in terminating Mother’s parental 
rights and, therefore, we affirm the court’s Or-
der. AFFIRMED. Opinion from Court of Civil 
Appeals, Division IV, by Barnes, P.J.; Thorn-
brush, V.C.J., and Wiseman, J., concur.

116,109 — Sequel Youth & Family Services 
LLC and Travelers Indemnity Co. of America, 
Petitioners, v. Marcella Aysisi and The Work-
ers’ Compensation Commission, Respondents. 
Proceeding to review an Order of the Workers’ 
Compensation Commission En Banc, Michael 
T. Egan, Administrative Law Judge. Title 85A 
O.S. Supp. 2014 § 2(9)(b)(5) of the Administra-
tive Workers’ Compensation Act (AWCA), 
when compared to corresponding subsections 
in the Workers’ Compensation Code (Code) 
and Workers’ Compensation Act (WCA), no 
longer contains any mention of the “major 
cause” test used, in past cases, to differentiate 
those degenerative conditions which are not 
compensable because they are the natural 
result of aging from those which are compen-
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sable because they are the result of the employ-
ment. However, the language of § 2(9)(b)(5) of 
the AWCA is substantially similar to the lan-
guage found in the corresponding provisions 
of the Code and WCA. Moreover, the language 
of the major cause subsection of § 2 of the 
AWCA states, among other things, that “[a] 
finding of major cause shall be established by a 
preponderance of the evidence,” and dictates 
that the exclusive remedy provisions apply 
even where a finding is made “that the work-
place was not a major cause of the injury, dis-
ease or illness[.]” 85A O.S. Supp. 2014 § 2(27). 
We conclude the mere legislative silence as to 
the major cause test in § 2(9)(b)(5) does not suf-
fice to signal the abrogation of that test. Thus, 
we conclude it is the legislative intent that, in 
this case, Respondent’s osteoarthritis, if result-
ing from the natural results of aging, is not 
compensable unless it is found that the employ-
ment is the major cause of the deterioration or 
degeneration and such a finding is supported 
by objective medical evidence. This same test 
applies to both of Respondent’s knees. Any 
other interpretation would result in absurd 
consequences and vain and useless provisions, 
and would fail to effectuate the legislative 
intent. Consequently, we vacate the Commis-
sion’s order affirming the order of the Admin-
istrative Law Judge, and we remand this case 
to the Administrative Law Judge for further 
proceedings consistent with this Court’s Opin-
ion. VACATED AND REMANDED FOR FUR-
THER PROCEEDINGS. Opinion from Court of 
Civil Appeals, Division IV, by Barnes, P.J.; 
Thornbrugh, V.C.J., and Wiseman, J., concur.

ORDERS DENYING REHEARING 
(Division No. 1) 

Thursday, December 7, 2017

114,693 — (Comp. w/115,143) Carl Jordan, 
Plaintiff/Appellant, vs. Jeff Heckenkemper, an 
individual; Performance Real Estate Services, 
Inc., an Oklahoma corporation, d/b/a Jeff Heck-
enkemper Renovations, Defendants/Appellees, 
Jeff Heckenkemper, an individual; Perfor-
mance Real Estate Services, Inc., an Oklaho-
ma corporation, d/b/a Jeff Heckenkemper 
Renovations, Third-Party Plaintiff, vs. 1st Call 
Electric, L.L.C., an Oklahoma corporation; 
Steve Moore, an individual; Snowden Engi-
neering, Inc., an Oklahoma corporation; Al-
berto Chinchilla, an individual, and d/b/a 
Transformations by Alberto, L.L.C., an Okla-
homa corporation; Matt Shope, an individual, 
d/b/a Matt Shope Plumbing & Drain; Persi 

Perez, an individual; Daniel Reyes, an indi-
vidual; Gregory Patton, an individual; and 
Saul Bravo, an individual, Third-Party Defen-
dants. Plaintiff/Appellant’s Petition for Re-
hearing filed November 2, 2017 is DENIED.

Thursday, December 7, 2017

115,143 — (Comp. w/114,693) Carl Jordan, 
Plaintiff/Appellant, vs. Jeff Heckenkemper, an 
individual; Performance Real Estate Services, 
Inc., an Oklahoma corporation, d/b/a Jeff Heck-
enkemper Renovations, Defendants/Appellees, 
Jeff Heckenkemper, an individual; Perfor-
mance Real Estate Services, Inc., an Oklaho-
ma corporation, d/b/a Jeff Heckenkemper 
Renovations, Third-Party Plaintiff, vs. 1st Call 
Electric, L.L.C., an Oklahoma corporation; 
Steve Moore, an individual; Snowden Engi-
neering, Inc., an Oklahoma corporation; Al-
berto Chinchilla, an individual, and d/b/a 
Transformations by Alberto, L.L.C., an Okla-
homa corporation; Matt Shope, an individual, 
d/b/a Matt Shope Plumbing & Drain; Persi 
Perez, an individual; Daniel Reyes, an indi-
vidual; Gregory Patton, an individual; and 
Saul Bravo, an individual, Third-Party Defen-
dants. Plaintiff/Appellant’s Petition for Re-
hearing filed November 2, 2017 is DENIED.

Tuesday, January 2, 2018

114,901 — Everett E. Cook, Plaintiff, vs. Rob-
ert G. Boeckman, Harry V. Willson, Eva Will-
son, Harry Willson, Jr., Charles D. Willson, Earl 
L. Willson, L.P. Stadler, Faye Stadler, Thelma 
Jewell Abney, Investors Royalty Company, Inc., 
Daniel W. Hogan, John S. Alter, Joe E. Alter, 
Merle J. Housel, and Clark U. Cornell; Faye A. 
Alter, Gertrude Stewart, Orlen May Ryan, 
Charles A. Anderson, and Dorothy Ann Zum-
brun, if living, or if deceased, their known suc-
cessors, Defendants, Charles D. Willson and 
Jean Willson, Trustees of the Charles D. Willson 
and Jean Willson Family Trust dated September 
9, 20113; Garry Willson, as Trustee of the Mandjo 
Willson Revocable Trust; and Dorothy Willson, 
Petitioners/Appellants, vs. Bart Boeckman, 
Respondent/Appellee. Appellee/Respondent 
Bart Boeckman’s Petition for Rehearing filed 
October 5, 2017 is DENIED.

Tuesday, January 9, 2018

115,389 — In the Matter of the Estate of John 
Payne, Deceased: Brian Alan Robinson and 
Brandon Dale Robinson, Appellants, vs. Sonja 
Payne, Jeremiah Payne and Jason Payne, 
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Appellees. Appellants’ Petition for Rehearing, 
filed January 3, 2018, is DENIED.

(Division No. 2) 
friday, December 15, 2017

114,863 — In Re the Marriage of: Terri Gayle 
Buck, a/k/a Terry Buck, Petitioner/Appellee, 
vs. Marvin Randolph Buck, Respondent/Ap-
pellant. Appellant’s Petition for Rehearing is 
DENIED.

Thursday, December 21, 2017

116,049 (Consolidated with Case No. 116,050) 
— Rosa Elena Alvarado, Individually and as 
General Guardian of the Person and Estate of 
Javier Macias Ramirez, an Incapacitated Per-
son, Plaintiff/Appellant, vs. LRC Construction 
Services, LLC, an Oklahoma Limited Liability 
Company; Land Run Commercial Real Estate 
Advisors, LLC, an Oklahoma Limited Liability 
Company, Defendants/Appellees, and Terry 
Building Company, an Oklahoma Limited Lia-
bility Company, Defendant. Appellant’s Peti-
tion for Rehearing is hereby DENIED.

(Division No. 2) 
Tuesday, January 9, 2018

115,380 — State of Oklahoma, ex rel.; Jaycee 
Calan; Lucille Calan; Kace Calan; John E. Ken-
dall, Jr.; Jacquelyne Kendall; David F. Hiebert, 
Jr.; Edwina C. Hiebert; Kathryn Weatherby; 
Jamie Mills; and Travis Mills, Plaintiffs/Appel-
lants, vs. Kemp Stone, Inc., Defendant/Appel-
lee, and City of Miami, Rudolph Schultz, Scott 
Trussler, Terry Atkinson, John Dalgarn, Brent 
Brassfield, Denny Crete, LLC, Scurlock Indus-
tries of Miami, Inc., Tri-State Asphalt, Inc., 
Neece Concrete Construction, Teeter’s Paving, 
LLC, Bell Contracting, Inc., APAC-Central, 
Inc., Anderson Engineering, Inc., Service Solu-
tions, Inc., Collins Construction Co. of Miami, 
Inc., Blevins Asphalt Construction Co., Inc., 
T-G Excavating, Inc., Vance Brothers, Inc., John 
Does 1-20, other persons and/or entities who 
were awarded bids pursuant to the street proj-
ect in excess of $50,000.00, Defendants. Appel-
lant’s Petition for Rehearing is hereby DENIED.

(Division No. 3) 
Wednesday, November 29, 2017

115,401 — Seaboard Foods LLC and Ameri-
can Zurich Insurance Co., Petitioners, vs. Ar-
mando Valdez and The Workers’ Compensa-

tion Court of Existing Claims, Respondents. 
Respondents’ Request for Review of Appellate 
Order Reversing Trial Court and Order of a 
Three-Judge Panel of the Workers’ Compensa-
tion Court of Existing Claims, filed November 
1, 2017, is DENIED.

(Division No. 4) 
Thursday, December 7, 2017

114,871 — (Consolidated with Case No. 
114,875). One Bank and Trust Company, Plain-
tiff, vs. Julia Kwok and William R. Satterfield, 
Defendants/Appellants, vs. Mingo Energy, 
LLC, Intervenor/Appellee. Appellant Julia 
Kwok’s Petition for Rehearing is hereby 
DENIED.

Tuesday, December 12, 2017

114,871 — (Consolidated with Case No. 
114,875). One Bank and Trust Company, Plain-
tiff, vs. Julia Kwok and William R. Satterfield, 
Defendants/Appellants, vs. Mingo Energy, 
LLC, Intervenor/Appellee. Appellant William 
R. Satterfield’s Petition for Rehearing is hereby 
DENIED.

Wednesday, December 20, 2017

114,777 — H. Michael Krimbill, Plaintiff/
Appellee, vs. Louis C. Talarico, III, an individ-
ual; and LCT Capital LLC, a Delaware Limited 
Liability Company, Defendants/Appellants. 
Appellants’ Petition for Rehearing is hereby 
DENIED.

Thursday, December 21, 2017

114,976 — Lamont Williams, Administrator 
of the Estate of Zahir Jeremiah Giles, Deceased, 
Plaintiff/Appellant, vs. Bill Higdon, d/b/a Bill 
Higdon Plumbing; Locke Supply Co.; Wehrle 
Organization, Inc. d/b/a Coyote Ridge Apart-
ments; David E. Wehrle, Individually; Western 
Property Management; Bradford-White Cor-
poration and Honeywell International Inc., 
Defendants/Appellees. Appellee Wehrle Orga-
nization, Inc. d/b/a Coyote Ridge Apartments’ 
Petition for Rehearing is hereby DENIED.

Wednesday, December 27, 2017

115,331 — In re the marriage of: Jennifer 
Lynn Green, Petitioner/Appellee, vs. Nathan 
Travis Green, Respondent/Appellant. Appel-
lant’s Petition for Rehearing is hereby DENIED.
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INTERESTED IN PURCHASING PRODUCING & 
NONPRODUCING MINERALS; ORRi. Please con-
tact Greg Winneke, CSW Corporation, P.O. Box 23087, 
Oklahoma City, OK 73123; 210-860-5325; email 
gregwinne@aol.com.

SERVICES SERVICES

CLASSIFIED ADS 

WANT TO PURCHASE MINERALS AND OTHER OIL/
GAS INTERESTS. Send details to: P.O. Box 13557, Den-
ver, CO 80201.

BRIEF WRITING, APPEALS, RESEARCH AND DIS-
COVERY SUPPORT. Eighteen years experience in civil 
litigation. Backed by established firm. Neil D. Van Dal-
sem, Taylor, Ryan, Minton, Van Dalsem & Williams PC, 
918-749-5566, nvandalsem@trsvlaw.com.

HANDWRITING IDENTIfICATION 
POLYGRAPH EXAMINATION

 Board Certified Court Qualified
 Diplomate – ABFE Former OSBI Agent
 Life Fellow – ACFEI FBI National Academy

Arthur D. Linville 405-736-1925

Of COUNSEL LEGAL RESOURCES – SINCE 1992 – 
Exclusive research & writing. Highest quality: trial and 
appellate, state and federal, admitted and practiced  
U.S. Supreme Court. Over 25 published opinions with 
numerous reversals on certiorari. MaryGaye LeBoeuf 
405-728-9925, marygayelaw@cox.net.

SUPERSEDEAS/APPEAL/COURT BONDS. Quick 
turn-around – A+ rated companies. Contact: John Mc-
Clellan – MBA, Rich & Cartmill, Inc. 9401 Cedar Lake 
Ave. Oklahoma CIty, OK 73114. 405-418-8640; email: 
jmcclellan@rcins.com.

LEGAL RESEARCH, BRIEF WRITING, APPEALS and 
DEPOSITIONS. Civil cases, large and small, welcome. 
Over 28 years of experience. Ready to help move your 
case forward. David Custar, 405-474-6667 or custarlaw@
gmail.com.

OffICE SPACE

POSITIONS AVAILABLE

LUXURY OFFICE SPACE - One executive corner suite 
with fireplace ($1,265/month). Office has crown mold-
ing and beautiful finishes. A fully furnished reception 
area, conference room and complete kitchen are includ-
ed, as well as a receptionist, high-speed internet, fax, 
cable television and free parking. Completely secure. 
Prestigious location at the entrance of Esperanza locat-
ed at 153rd and North May, one mile north of the Kil-
patrick Turnpike and one mile east of the Hefner Park-
way. Contact Gregg Renegar at 405-285-8118.

OFFICE SPACE FOR LEASE IN ESTABLISHED FIRM. 
Space located in Boulder Towers at 1437 S. Boulder 
Ave., Suite 1080, Tulsa, OK. Space includes two confer-
ence rooms, kitchen, reception area, security and free 
parking. $750 per month. Contact Christine Fugate at 
918-749-5566 or cfugate@trsvlaw.com.

BARNUM & CLINTON, PLLC, in Norman, Oklahoma, 
is accepting applications for an associate attorney posi-
tion. Workers’ compensation experience is preferred 
but not required. 0-4 years of experience. Send resume, 
salary requirement, writing sample and references to 
cbarnum@coxinet.net, or mail to P.O. Box 720298, Nor-
man, OK 73070. EOE.

SOLO AND SMALL OFFICE PRACTITIONERS IN 
TULSA - Luxury office space available inside an estab-
lished law practice. Perfect space for 1-3 persons. 
Beautifully remodeled modern space with all high-
end finishes. All new amenities include a fully fur-
nished reception area, large conference room, kitchen, 
fax, copy, high-speed internet, receptionist services, 
security cameras, free parking and onsite banking ser-
vices. Completely secured and prestigious midtown 
location at Chase Bank at Oxford Place. Please call or 
text to 918-698-6910 for an appointment.CONTRACT LEGAL SERVICES – Lawyer with 

highest rating and with 30+ years’ experience on both 
sides of the table is available for strategic planning, 
legal research and writing in all state and federal trial 
and appellate courts and administrative agencies. 
Admitted and practiced before the United States 
Supreme Court. Janice M. Dansby, 405-833-2813, 
jdansby@concentric.net.

OKLAHOMA CITY AV RATED MEDICAL MAL-
PRACTICE AND INSURANCE DEFENSE FIRM seeks 
an associate attorney with zero to three years’ experi-
ence. Candidate must be highly motivated, possess the 
ability, experience, and confidence to appear in court for 
motion hearings and trial. Position requires strong com-
munication, research and writing skills. Competitive 
benefits and compensation package will be commensu-
rate with experience. All replies are kept in strict confi-
dence. Applicants should submit resume, cover letter 
and writing sample to emcpheeters@johnsonhanan.com.

DENTAL EXPERT 
WITNESS/CONSULTANT

Since 2005
(405) 823-6434

Jim E. Cox, D.D.S.
Practicing dentistry for 35 years

4400 Brookfield Dr. Norman, OK 73072
JimCoxDental.com
jcoxdds@pldi.net.
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WATKINS TAX RESOLUTION AND ACCOUNTING 
FIRM is hiring attorneys for its Oklahoma City and Tulsa 
offices. The firm is a growing, fast-paced setting with a 
focus on client service in federal and state tax help (e.g. 
offers in compromise, penalty abatement, innocent 
spouse relief). Previous tax experience is not required, 
but previous work in customer service is preferred. Com-
petitive salary, health insurance and 401K available. 
Please send a one-page resume with one-page cover 
letter to Info@TaxHelpOK.com.

POSITIONS AVAILABLE POSITIONS AVAILABLE

THE OKLAHOMA BAR ASSOCIATION HEROES pro-
gram is looking for several volunteer attorneys. The 
need for FAMILY LAW ATTORNEYS is critical, but at-
torneys from all practice areas are needed. All ages, all 
counties. Gain invaluable experience, or mentor a 
young attorney, while helping someone in need. For 
more information or to sign up, contact Margaret Tra-
vis, 405-416-7086 or heroes@okbar.org.

EDMOND/OKC LAW FIRM SEEKS TITLE ATTOR-
NEY. Experience with Oklahoma title and HBP title 
preferred. Please submit cover letter, resume and refer-
ences to Bcato@dcslawfirm.com.

PROGRESSIVE, OUTSIDE-THE-BOX THINKING BOU-
TIQUE DEFENSE LITIGATION FIRM seeks a nurse/
paralegal with experience in medical malpractice and 
nursing home litigation support. Nursing degree and 
practical nursing care experience a must. Please send 
resume and salary requirements to edmison@berry 
firm.com.

FAMILY ATTORNEY NEEDED FOR EXPANDING 
CASELOAD AT TULSA FIRM. Experience or strong 
family law interest required. Send reply to “Box F,” 
Oklahoma Bar Association, P.O. Box 53036, Oklahoma 
City, OK 73152.

LITIGATION PARALEGAL. Growing Tulsa law firm 
seeks experienced litigation paralegal. At least three 
years of civil litigation experience is preferred. The 
ideal candidate will have excellent organizational 
skills and experience working with medical malprac-
tice cases. Please provide cover letter, resume and ref-
erences to MClarke@amlawok.com. Salary commen-
surate with experience. 

EDMOND FIRM SEEKING OIL AND GAS TITLE AT-
TORNEY. Prefer 3+ years’ experience rendering Okla-
homa title opinions. Pay commensurate with experi-
ence. Please send resume and example title opinion to 
edmondattorney@gmail.com.

CHILD SUPPORT SERVICES is seeking a full-time at-
torney for our Idabel District Office located at 301 N 
Central, Idabel, OK 74745. This position is assigned the 
primary responsibility as managing attorney for a 
Child Support Services office. The position involves 
negotiation with other attorneys and customers as well 
as preparation and trial of cases in child support hear-
ings in district and administrative courts and the direc-
tion of staff in the preparation of legal documents. In 
addition, the successful candidate will help establish 
partnership networks and participate in community 
outreach activities within the service area in an effort to 
educate others regarding our services and their benefi-
cial impact on families. Position will provide recom-
mendations and advice on policies and programs in 
furtherance of strategic goals. In-depth knowledge of 
family law related to paternity establishment, child 
support and medical support matters is preferred. Pref-
erence may also be given to candidates who live in or 
are willing to relocate to the service area. Active mem-
bership in the Oklahoma Bar Association is required. 
This position does not have alternate hiring levels. The 
salary is $5,451.58 per month with an outstanding bene-
fits package including health and dental insurance, paid 
leave and retirement. Interested individuals must send a 
cover letter noting announcement number 18- S005U, re-
sume, three reference letters and a copy of current OBA 
card to www.jobs.ok.gov, under unclassified positions. 
Applications must be received no earlier than 8 a.m. on 
Jan. 8, 2018, and no later than 5 p.m. on Feb. 20, 2018. For 
additional information about this job opportunity, please 
email Andrea.Giezentanner@OKDHS.org. The State of 
Oklahoma is an equal opportunity employer.

THE LAW FIRM OF PIERCE COUCH HENDRICK-
SON BAYSINGER & GREEN, LLP is accepting resumes 
for an associate position at the Tulsa office. Workers’ 
compensation experience is preferred, but not required 
for those with 0-5 years of experience. Send replies to 
“Box Z,” Oklahoma Bar Association, P.O. Box 53036, 
Oklahoma City, OK 73152.

MID-SIZE TULSA FIRM SEEKS ATTORNEY WITH 3 
TO 10 YEARS of civil litigation experience with excel-
lent writing and presentation skills. Duties will include 
case analysis, drafting pleadings, all phases of discov-
ery, legal research, writing and more. Firm has a diverse 
civil practice. Compensation DOE with excellent bene-
fits. Applications kept in strict confidence. Submit re-
sume and writing sample to tulsalawfirm@yahoo.com.

THE OKLAHOMA OFFICE OF THE ATTORNEY GEN-
ERAL is currently seeking a part-time, contract assis-
tant attorney general or a full-time assistant attorney 
general for our Criminal Appeals Unit. The Criminal 
Appeals Unit represents the state in the criminal ap-
peals process to ensure that the decisions rendered by 
judges and juries are upheld in the appellate courts. 
The part-time, contract position will be responsible for 
representing the state in criminal appellate cases before 
the Oklahoma Court of Criminal Appeals. The full-
time position will also represent the state in criminal 
appellate cases, as well as prison wardens in federal ha-
beas actions. The Office of the Attorney General is 
an Equal Opportunity Employer and all employees are 
“at will.” Please send resume and a writing sample to 
resumes@oag.ok.gov and indicate which particular posi-
tion you are applying for in the subject line of the email.
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FOR SALE: retiring attorney offers a busy and profit-
able solo private practice in growing Tulsa metro mar-
ket community with established 26 year history. Turn-
key operation with transferrable client base, marketing 
plan and all office furniture included. Flexible terms of 
sale. Contact Perry Newman at 918-272-8860 to discuss 
offer.

THE OKLAHOMA DISTRICT ATTORNEYS COUN-
CIL (DAC) is pleased to announce that DAC has been 
designated by the U.S. Department of Justice to award 
and disburse loan repayment assistance through the 
John R. Justice (JRJ) Loan Repayment Program. The 
State of Oklahoma has received a total of $38,242 to be 
divided among eligible full-time public defenders and 
prosecutors who have outstanding qualifying federal 
student loans. For more information about the JRJ Stu-
dent Loan Repayment Program and how to apply, go to 
http://www.ok.gov/dac. Under “About the DAC,” 
click on the “John R. Justice Student Loan Repayment 
Program” link. Applications are available online. Ap-
plication packets must be submitted to the DAC or 
postmarked no later than March 15, 2018.

One complete set of PACIFIC SECOND P.2d VOL 
1-995; One complete set of Pacific THIRD VOL 1-1126; 
One set OKLA. STATUTES ANNOT. (need updated) 
Call 1-580-326-7557.

POSITIONS AVAILABLE

fOR SALE

LOAN PROGRAM

REGULAR CLASSIFIED ADS: $1.50 per word with $35 mini-
mum per insertion. Additional $15 for blind box. Blind box 
word count must include “Box ___,” Oklahoma Bar Associa-
tion, PO Box 53036, Oklahoma City, OK 73152.” 

DISPLAY CLASSIFIED ADS: Bold headline, centered, border 
are $70 per inch of depth. 

DEADLINE: See www.okbar.org/members/BarJournal/ 
advertising.aspx or call 405-416-7084 for deadlines.

SEND AD (email preferred) stating number of times to be 
published to:

advertising@okbar.org, or
Mackenzie Scheer, Oklahoma Bar Association, 
PO Box 53036, Oklahoma City, OK 73152.

Publication and contents of any advertisement are not to be 
deemed an endorsement of the views expressed therein, nor 
shall the publication of any advertisement be considered an en-
dorsement of the procedure or service involved. All placement 
notices must be clearly nondiscriminatory.

DO NOT STAPLE BLIND BOX APPLICATIONS.

CLASSIfIED INfORMATION

PACIFIC REPORTER AND PACIFIC 2D to about 440 
then Oklahoma Decisions to date. Best reasonable offer, 
fob Tulsa, accepted. Tom Dalton 918-576-4806.

THE CITY OF MUSKOGEE is searching for a munici-
pal judge alternate. Previous experience as a practicing 
attorney in criminal law or municipal court trial prac-
tice preferred. Please visit our current opening at www.
cityofmuskogee.com and submit our employment ap-
plication with resume to jkennedy@muskogeeonline.
org. EOE.

TALASAZ & FINKBEINER PLLC SEEKING TITLE AT-
TORNEY for OKC office. Two to 5 years of experience 
rendering HBP title opinions preferred. Must have 
strong writing skills and be detail oriented. Send cover 
letter and resume to admin@tf-lawfirm.com.

CONQUER YOUR  
MOUNTAIN
BURNOUT    •    DEPRESSION    • ANXIETY
SUBSTANCE ABUSE    •  RELATIONSHIP CHALLENGES

LAWYERS  
HELPING  

LAWYERS  
ASSISTANCE  

PROGRAM

FREE 
24-HOUR 

CONFIDENTIAL 
ASSISTANCE

800.364.7886 
WWW.OKBAR.ORG/LHL
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LEGAL TECHNOLOGY &
LAW PRACTICE MANAGEMENT

INSTITUTE A must for attorneys, paralegals, 
support staff and IT professionals

FEBRUARY 2 & 3, 2018   
TWO HALF-DAY PROGRAMS
Friday Afternoon and Saturday Morning 

For details and to register go to: www.okbar.org/members/CLE/LegalTechInstitute

Stay up-to-date and follow us on

FEBRUARY 2, 2018 (FRIDAY 1 P.M. TO 5 P,M,) 4.5 HOURS MCLE

 1 - 2 P.M.  PLENARY: Intro & Legal Tech Tips, Tricks, Apps (Paul Unger, Barron Henley)
 2:05 - 3 p.m.  TRACK ONE: iPractice on the iPad!  (Paul Unger)
 2:05 - 3 p.m.  TRACK TWO: It’s Time For a Change: Superior Methods for Complex 
     Legal Documents (Barron Henley)  
 3:05 - 4 p.m. TRACK ONE: PowerPoint for Litigators and Client Presentations (Paul Unger)
  3:05 - 4 p,m, TRACK TWO: Microsoft Word Power Tips (Barron Henley)
 4:10 - 5 p.m. PLENARY: 10 Steps to Reducing Dependence on Paper (Paul Unger & Barron Henley)
 5 p.m.   RECEPTION IMMEDIATELY FOLLOWING

FEBRUARY 3, 2018 (SATURDAY 9 A.M. TO 1 P.M.) 4.5 HOURS MCLE INCL. 2 ETHICS

 7:30-8:30 a.m. Continental Breakfast
 8:30 - 10 a.m. The Rules Have Changed: Legal Tech Security Measures Every 
     Lawyer Must Take - Ethics  (Barron Henley)
  10:15 - 11:15   Track One: Outlook Power Hour (Barron Henley)
 10:15 - 11:15   Track Two: PDFing for Legal Professionals: Nuance PowerPDF v. Adobe Acrobat! 
     (Paul Unger)
 11:20 - 12:30 PLENARY: Tame the Digital Chaos!  Essentials of Time, Task & Email Management 
     (Paul Unger)
 



YOU MAY EARN 
UNLIMITED 

HOURS FOR 
WEBCAST ENCORES

Monday, Jan. 29 @ 9 a.m. 
How Federal Immigration Law 

AffectsAffects Your Practice 
(7 total credit/including 1 hour of ethics)

Tuesday, Jan. 30 @ 9 a.m.
Practicalities of 

Family Law Advocacy
(6 total credit/including 1 hours of ethics)

Wednesday, Jan. 31 @ 9 a.m.
Advanced Estate PlanningAdvanced Estate Planning

(6 total credit/including 1 hour of ethics)

Thursday, Feb. 1 @ 9 a.m.
Practicing Elder Law

(6 total credit/including 2 hours of ethics)

Friday, Feb. 2 @ 9 a.m.
2017 Labor and Employment 

Law UpdateLaw Update
(6 total credit/including 1 hour of ethics) 

Monday, Feb. 5 @ 9 a.m.
Medicine and What Matters 

in the End
(6 total credit/which includes 1 ethic credit) 

Tuesday, Feb. 6 @ 9 a.m.
Advanced DUI Advanced DUI 

(6 total credit/including 1 hour of ethics) 

Wednesday, Feb. 7 @ 9 a.m.
2017 Banking and Commercial 

Law Update
(6 total credit/including 2 hours of ethics)

Thursday, Feb. 8 @ 9 a.m.
32nd32nd Annual Advanced Bankruptcy 

Seminar: Day One
(6 total credit/including 1 hour of ethics)

Friday, Feb. 9 @ 9 a.m.
32nd Annual Advanced Bankruptcy 

Seminar: Day Two
(6 total credit/including 0 hours of ethics)

NEED CLE BYFEBRUARY 15TH?
WANT TO GET STARTED ON CLE FOR 2018?

WE HAVE YOUE COVERED WITH OUR

To view a complete list of Webcast Encores
or to register go to:

www.okbar.org/members/CLE/WebcastEncore


