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Opinions of Court of Criminal Appeals

Manner and Form of Opinions in the Appellate Courts;

See Rule 1.200, Rules — Okla. Sup. Ct. R., 12 O.S. Supp. 1996 (1997 T. 12 Special Supplement)

2018 OK CR 23

IN RE: ADOPTION OF THE 2018
REVISIONS TO THE OKLAHOMA
UNIFORM JURY INSTRUCTIONS

CRIMINAL (SECOND EDITION)

CASE NO. CCAD-2018-2. July 27, 2018

ORDER ADOPTING AMENDMENTS TO
OKLAHOMA UNIFORM JURY
INSTRUCTIONS-CRIMINAL
(SECOND EDITION)

q1 On April 28, 2018, The Oklahoma Court of
Criminal Appeals Committee for Preparation
of Uniform Jury Instructions submitted its
report and recommendations to the Court for
adoption of amendments to Oklahoma Uni-
form Jury Instructions-Criminal (Second Edi-
tion). The Court has reviewed the report by the
Committee and recommendations for the
adoption of the 2018 proposed revisions to the
Uniform Jury Instructions. Pursuant to 12
0.5.2011, § 577.2, the Court accepts that report
and finds the revisions should be ordered
adopted.

q2 IT IS THEREFORE ORDERED AD-
JUDGED AND DECREED that the report of
The Oklahoma Court of Criminal Appeals
Committee for Preparation of Uniform Jury
Instructions shall be accepted, the revisions
shall be available for access via the internet
from this Court’s web site at www.okcca.net on
the date of this order and provided to West
Publishing Company for publication. The Ad-
ministrative Office of the Courts is requested to
duplicate and provide copies of the revisions to
the judges of the District Courts and the Dis-
trict Courts of the State of Oklahoma are
directed to implement the utilization of these
revisions effective on the date of this order.

{3ITIS FURTHER ORDERED ADJUDGED
AND DECREED the amendments to existing
OUJI-CR 2d instructions, and the adoption of
new instructions, as set out in the following
designated instructions and attached to this
order, are adopted, to wit:

2-23; 2-24; 2-25; 4-26; 4-56A; 4-56B; 4-57;
4-57A; 4-57B; 4-58; 4-58A; 4-58A-1; 4-64;

Vol. 89 — No. 21 — 8/11/2018

4-65; 4-87B; 4-96A; 4-138; 4-138A; 8-31;
8-31A; 8-32; 8-33; 8-33A; 8-33B; 8-33C;
8-34; 10-13.

q4 The Court also accepts and authorizes the
updated committee comments to be published,
together with the above styled revisions and
each amended page in the revisions to be noted
at the bottom as follows “(2018 Supp.)”.

95 IT IS THE FURTHER ORDER OF THIS
COURT that the members of the Oklahoma
Court of Criminal Appeals Committee for
Preparation of Uniform Criminal Jury Instruc-
tions be commended for their ongoing efforts
to provide up-to-date Uniform Jury Instruc-
tions to the bench and the bar of the State of
Oklahoma.

96 IT IS SO ORDERED.

97 WITNESS OUR HANDS AND THE
SEAL OF THIS COURT this 27th day of July,
2018.

/s/ GARY L. LUMPKIN,
Presiding Judge

/s/ DAVID B. LEWIS,
Vice Presiding Judge

/s/ ROBERT L. HUDSON,
Judge

/s/ DANA KUEHN, Judge
/s/ SCOTT ROWLAND, Judge

ATTEST:
John D. Hadden
Clerk

2018 SUPPLEMENT
F. ATTEMPT OR THREATEN VIOLENCE
OUJI-CR 2-23

ATTEMPT ACT OF VIOLENCE -
ELEMENTS

No person may be convicted of attempting to
perform an act of violence unless the State has
proved beyond a reasonable doubt each ele-
ment of the crime. These elements are:

First, willfully;
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Second, attempting/conspiring/endeavor-
ing;

Third, to perform an act of violence;
Fourth, involving/(intended to involve)

(serious bodily harm to)/(the death of)
another person.

Statutory Authority: 21 O.S. 2011, § 1378(A).
Notes on Use

For an Instruction on attempt, see OUJI-CR
2-11, supra. For an Instruction on conspira-
cy, see OUJI-CR 2-17, supra. For a definition
of endeavoring, see OUJI-CR 6-16, infra.

OUJI-CR 2-24

THREATEN ACT OF VIOLENCE -
ELEMENTS

No person may be convicted of threatening
to perform an act of violence unless the State
has proved beyond a reasonable doubt each
element of the crime. These elements are:

First, willfully;

Second, threatening;
Third, to perform an act of violence;

Fourth, involving/(intended to involve)
(serious bodily harm to)/(the death of)
another person.

Statutory Authority: 21 O.S. 2011, § 1378(B).
OUJI-CR 2-25

PLAN TO CAUSE (SERIOUS BODILY
INJURY)/DEATH - ELEMENTS

No person may be convicted of planning to
cause (serious bodily harm to)/(the death of)
another person unless the State has proved
beyond a reasonable doubt each element of the
crime. These elements are:

First, willfully;

Second, devising a plan/scheme/program
of action;

Third, involving/(intended to involve)
(serious bodily harm to)/(the death of)
another person;

Fourth, with the intent to perform a mali-
cious act of violence.

Statutory Authority: 21 O.S. 2011, § 1378(C).

OUJI-CR 4-26

ASSAULT AND BATTERY - ELEMENTS

No person may be convicted of assault and
battery unless the State has proved beyond a
reasonable doubt each element of the crime.
These elements are:

First, willful;
Second, unlawful;
Third, use of force or violence;

Fourth, upon another person.

Statutory Authority: 21 O.S. 991 2011, §§ 641,
642.

Committee Comments

Simple assault, simple battery, and simple
assault and battery are misdemeanor
crimes in Oklahoma. Oklahoma defines an
assault in accordance with both of the com-
mon law definitions: an attempt to commit
a battery, or the intentional placing of
another in apprehension of receiving an
immediate battery. Minnix v. State, 1955 OK
CR 37, 282 P.2d 772 {Ok}—€r—1955); Dunbar
v. State, 1942 OK CR 150, 75-Ok—€r—275;
131 P2d 116, 75 Okl. Cr. 275 (1942), over-
ruled on other grounds, Parker v. State, 1996
OK CR 19, 1 23, n.4, 917 P.2d 980, 986 n.4

; Tyner v. United States, 1909
OK CR 108 2—9k—1—€r—689 103 P. 1057, 2 Okl.
Cr. 689 1909). See generally R. Perkins,
Criminal Law 114-27 (2d ed. 1969).

Simple battery is also defined in Oklahoma
in accordance with the common law con-
cept. It is an unlawful beating, or use of
wrongful physical violence or constraint
upon the person of another, without that
person’s consent. Minnix v. State, supra. See
generally R. Perkins, Criminal Law 107-13 (2d
ed. 1969).

Every battery, by definition, includes an
assault, although an assault can be perpe-
trated without a battery. The Court of
Criminal Appeals has held that, when an
assault culminates in a battery, the offense
is assault and battery, and prosecution
should be commenced for that grade of
assault and battery which is reasonably
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supported by the State’s proof of the facts.
Hall v. State, 1957 OK CR 34, 309 P.2d 1096.

Specific intent is not an element of simple
assault, simple battery, or simple assault
and battery. Hainta v. State, 1979 OK CR 61,
596 P.2d 906; Morris v. State, 1973 OK CR
421, 515 P.2d 266.

In Steele v. State, 1989 OK CR 48, 112, 778
P.2d 929,931, the Court of Criminal Appeals
held that only the slightest force or touch-
ing is necessary to constitute the force

required for battery. This degree of force is
reflected by the definition of force in OU]JI-
CR 4-28. The“force-or-violence“constitut-

ing-abattery-will- generally be-direct-and-of

OUJI-CR 4-56A

LOITERING BY A PERSON REQUIRED TO
REGISTER AS A SEX OFFENDER -
ELEMENTS

No person may be convicted of loitering by a
person required to register as a sex offender
unless the State has proved beyond a reason-
able doubt each element of the crime. These
elements are:

First, [Name of Defendant] was convicted
of a crime that required him/her to register
as a sex offender; and

Second, while required to register as a sex
offender he/she knowingly;

Third, was loitering within 500 feet of a/an
[elementary/(junior high)/high schooll/
[licensed child care facilityl/park/play-
ground.

Loitering means to stand around or move
slowly about; to spend time idly; to saun-
ter; to delay; to linger; to lag behind.

[Loitering does not include:

(A (custodial parent)/(legal guardian) of a
student enrolled at the school/(child care
facility) who is enrolling/delivering/re-
trieving the student at the school/(child
care facility) [during regular school/facil-
ity hours]/(for (school-sanctioned)/(child-
care-facility-sanctioned) extracurricular
activities].

OR

(A person receiving medical treatment at
a hospital/(a facility certified/ licensed by
the State of Oklahoma to provide medical
services), unless it is any form of psycho-
logical, social or rehabilitative counseling
services or treatment programs for sex
offenders).

OR

(A person attending a recognized church/
(religious denomination) for worship if
he/she has notified the religious leader of
his/her status as a registered sex offender
and he/she was granted written permis-
sion by the religious leader).]

Statutory Authority: 21 O.S. Supp. 2017, § 1125.

Notes on Use

The trial judge should use the bracketed
exceptions at the end of the instructions
only if they are supported by the evidence.
This Instruction should be modified as
appropriate, if the defendant was convict-
ed in another jurisdiction of an offense
which would require registration if the
defendant had been convicted in Oklaho-
ma of that offense. See 21 O.S. Supp 2017, §
1125(A)(1).

Committee Comments

The Oklahoma Court of Criminal Appeals
held that 21 O.S. Supp. 2010, § 1125 was not
unconstitutionally vague in Weeks v. State,
2015 OK CR 16, 11 20-26, 362 P.3d 650, 656-
57, and Engles v. State, 2015 OK CR 17, T 6,
366 P.3d 311, 314. In Weeks, the Court of
Criminal Appeals distinguished two of its
previous decisions in which anti-loitering
ordinances in Oklahoma City and Tulsa
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had been struck down on the ground that
they were unconstitutionally vague. The
Court explained that in contrast to the anti-
loitering ordinances in its previous deci-
sions, § 1125 includes exemptions that
provide guidance as to what is and what is
not prohibited and “the statute clearly
defines the prohibited conduct through
reference to the only conduct that is per-
mitted.” Weeks v. State, 2015 OK CR 16,
26, 362 P3d 657. Similarly, in Engles, the
Court decided that the exemptions in §
1125 avoided unconstitutional vagueness.
The Court held: “By operation of these spe-
cific statutory exemptions, any sex offender
convicted of a registerable offense involving
a victim under thirteen, who is present in the
zone of safety without a statutory exemption
and the required prior notice to administra-
tors is, by definition, loitering in violation of
the law.” 2015 OK CR 17, 1 6, 366 P.3d 311,
314 (emphasis in original).

OUJI-CR 4-56B

AGGRAVATED/HABITUAL SEX
OFFENDER IN A PARK - ELEMENTS

No person may be convicted of entering a
park by a/an aggravated/ habitual sex offender
unless the State has proved beyond a reason-
able doubt each element of the crime. These
elements are:

First, [Name of Defendant] had been des-
ignated as a/an aggravated/habitual sex
offender ; and

Second, he/she knowingly;

Third, entered a park.
OR

First, [Name of Defendant] was convicted
of an offense in another state/ country that
if committed in Oklahoma would desig-
nate [Name of Defendant] as a/an aggra-
vated /habitual sex offender ; and

Second, he/she knowingly;
Third, entered a park.

A park is any outdoor public area specifi-
cally designated as being used for recre-
ational purposes that is operated /support-
ed in whole or in part by a (homeowners’
association)/city/town/county/state/(fed-
eral/tribal governmental authority).

1160 The Oklahoma Bar Journal

Statutory Authority: 21 O.S. Supp. 2017, §
1125(A)(2).

OUJI-CR 4-57

CRIMES AGAINST UNBORN CHILDREN -
DEFINITION AND LIMITATIONS

A “person/(human being)” shall include an
unborn child. An “unborn child” means an
unborn offspring of human beings from the
moment of conception, through pregnancy,
and until live birth.

Statutory Authority: 21 O.S. Supp—2667 2011,
§§ 652, 691(B);713; 61 O.S. 2011, § 1-730(4).

Notes on Use

This instruction should be given along
with OUJI-CR 4-4, 4-5, 4-6, 4-7, 4-8, 4-61,
4-64, 4-91, 4-92, 4-94, 4-95, 4-964; or 4-105,
supra, in cases where the victim was an
unborn child. OUJI-CR 4-57A or 4-57B,
infra, or both, should also be given, if
appropriate.

OUJI-CR 4-57A

LIMITATIONS ON (INJURIES TO)/(DEATH
OF) UNBORN CHILD

No person shall be guilty of:

(murder in the first degree of)

(murder in the second degree of)
(manslaughter in the first degree of)
(manslaughter in the second degree of)
(shooting with intent to kill)

(use of a vehicle to facilitate the discharge
of a firearm/crossbow/weapon in the con-
scious disregard for the safety of)

(assault and battery with a deadly weapon
upon)

Vol. 89 — No. 21 — 8/11/2018



(willfully killing)
an unborn child if:

[The acts that caused the death of the
unborn child were committed during a
legal abortion to which the pregnant
woman consented ; .]

OR

[The acts were committed pursuant to the
usual and customary standards of medi-
cal practice during diagnostic testing or
therapeutic treatment.]

Statutory Authority: 21 O.S. Supp—26006 2011,
8§ 652(D), 691(C)7713¢By).

Notes on Use

The court should give the paragraphs in
brackets if the issues are asserted as affir-
mative defenses and there is evidence to
support them offered at the trial.

OUJI-CR 4-57B

NO PROSECUTION OF MOTHER FOR
CAUSING DEATH OF UNBORN CHILD

Under no circumstances shall the mother of
the unborn child be convicted for causing the
death of the unborn child unless the mother
has committed a crime that caused the death of
the unborn child.

Statutory Authority: 21 O.S. Supp—2606 2011,
8§ 652(E), 691(D);A3(E).
OUJI-CR 4-58
(This Instruction is Intentionally Blank)
OUJI-CR 4-58A

TRAFFICKING IN CHILDREN -
ELEMENTS

No person may be convicted of trafficking in
children unless the State has proved beyond a
reasonable doubt each element of the crime.
These elements are:

First, [Name of Defendant] knowingly
accepted/solicited/offered/paid/trans-
ferred any compensation in money/prop-
erty/(any thing of value);

Second, in connection with the (acquisi-
tion/transfer of the legal/physical custo-
dy)/adoption of a minor child.

Vol. 89 — No. 21 — 8/11/2018

Statutory Authority: 21 O.S. 2011, § 866(A)(1)
(a); 10 O.S. Supp. 2017, § 7505-3.2.

Notes on Use

This Instruction covers the crime of traf-
ficking in children as set forth in 21 O.S.
2011, § 866(A)(1)(a).

The statute provides exceptions for certain
costs and expenses, and OUJI-CR 4-58A-1
covers these costs and expenses as an affir-
mative defense to the crime.

Committee Comments

Although the publisher of the Oklahoma
Statutes added the heading for 21 O.S.
2011, § 866 “Elements of offense”, the Okla-
homa Session Laws do not include this
heading, and it is not part of Oklahoma
law. See Fairchild v. State, 1999 OK CR 49, q
60, 998 P.2d 611, 624 (publisher’s heading
has no legal significance because it is not
part of the statute); Hall v. State, 1957 OK
CR 56, ] 5, 312 P.2d 981, 983-84 (titles or
headings added by publisher after enact-
ment for index purposes or identification
are not in the law itself).

OUJI-CR 4-58A-1

TRAFFICKING IN CHILDREN-
AFFIRMATIVE DEFENSE FOR COURT
APPROVED COSTS AND EXPENSES

[Name of Defendant] has asserted as a
defense to the charge of trafficking in children
that the following expenses have been approved
by the Court and/or authorized by law: [Spec-
ify the applicable costs and expenses ordered
by the Court or provided in 10 O.S. Supp.
2017, § 7505-3.2]. The State has the burden of
proving beyond a reasonable doubt that the
expenses were not approved by the Court and/
or were not authorized by law.

OUJI-CR 4-64

MURDER IN THE FIRST DEGREE BY
FELONY MURDER - ELEMENTS

No person may be convicted of murder in the
first degree unless the State has proved beyond
a reasonable doubt each element of the crime.
These elements are:

First, the death of a human;

Second, the death occurred as a result of an
act or event which happened in the defen-
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dant’s commission/(attempted commis-
sion) of a/an

[forcible rape]

[robbery with a dangerous weapon]
[kidnapping]

[escape from lawful custody]
[eluding an officer]

[first-degree burglary/arson]

[murder of a person other than the
deceased]

[shooting/discharge of a firearm/cross-
bow with intent to kill a person other
than the deceased]

[intentional discharge of a firearm/[speci-
fy other deadly weapon] into a dwelling/
(building used for business/public pur-
poses)]

[unlawful distributing or dispensing of
(controlled dangerous substances/(syn-
thetic controlled substances)]

[trafficking in illegal drugs]
[(manufacturing)/(attempting to manufac-

ture) a controlled dangerous substance)];

Third, the elements of the crime of

[forcible rape]

[robbery with a dangerous weapon]
[kidnapping]

[escape from lawful custody]
[eluding an officer]

[first-degree burglary/arson]

[murder of a person other than the
deceased]

[shooting/discharge of a firearm/cross-
bow with intent to kill a person other
than the deceased]

[intentional discharge of a firearm/[speci-
fy other deadly weapon] into a dwelling/
(building used for business/public pur-
poses)]

[unlawful distributing or dispensing of
(controlled dangerous substances/(syn-
thetic controlled substances)]

[trafficking in illegal drugs]

[(manufacturing)/(attempting to manufac-

ture) a controlled dangerous substance)]

that the defendant is alleged to have been in
the commission of are as follows:

[Give Elements of Underlying Felony]
Notes on Use

The trial judge should give accomplice
and/or coconspirator instructions where
appropriate.

Committee Comments

As a result of a 1996 amendment, the Fhe
felony-murder statute, 21 O.5.2011, §701.7
(B) covers not only deaths that were actu-
ally committed by the person charged with
the underlying felony but also deaths that
were committed by that person’s intended
victims, police officers and innocent by-
standers. Kinchion v. State, 2003 OK CR 28,
q 6, 81 P.3d 681, 683.

1. It must be emphasized that the Oklahoma statutes do not
include as a specific crime “An Escape from Lawful Custody.” This
instruction is appropriate only when the defendant has escaped from
a peace officer after being lawfully arrested or detained by such officer,
21 O.S. 2661 2011, § 444, or where the escape is from a penal institution,
21 O.S. 2661 2011, § 443. (See OUJI-CR 6-52 through 6-54.)

OUJI-CR 4-65

MURDER IN THE FIRST DEGREE BY
FELONY MURDER - IN THE
COMMISSION OF DEFINED

A person is in the commission of
[forcible rape]

[robbery with a dangerous weapon]
[kidnapping]

[escape from lawful custody]
[eluding an officer]

[first-degree burglary/arson]

[murder of a person other than the
deceased]

[shooting/discharge of a firearm/cross-
bow with intent to kill a person other
than the deceased]

[intentional discharge of a firearm/[speci-
fy other deadly weapon] into a dwelling/
(building used for business/public pur-
poses)]
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[unlawful distributing or dispensing of
(controlled dangerous substances/(syn-
thetic controlled substances)]

[trafficking in illegal drugs]
[(manufacturing)/(attempting to manufac-

ture) a controlled dangerous substance)]

when he/she is (performing an act which is an
inseparable part of)/(performing an act which
is necessary in order to complete the course of
conduct constituting)/(fleeing from the imme-
diate scene of) a/an

[forcible rape]

[robbery with a dangerous weapon]
[kidnapping]

[escape from lawful custody]

[eluding an officer]
[first-degree burglary/arson]

[murder of a person other than the
deceased]

[shooting/discharge of a firearm/cross-
bow with intent to kill a person other
than the deceased]

[intentional discharge of a firearm/[speci-
fy other deadly weapon] into a dwelling/
(building used for business/public pur-
poses)]

[unlawful distributing or dispensing of
(controlled dangerous substances/(syn-
thetic controlled substances)]

[trafficking in illegal drugs]

[(manufacturing)/(attempting to manufac-
ture) a controlled dangerous substance)].

Vol. 89 — No. 21 — 8/11/2018

Statutory Authority: 21 O.S. Supp—1999 2011, §
701.7(B).

Notes on Use

This instruction must be given in every
prosecution for murder in the first degree
by felony murder.

If the predicate felony is an attempted
crime, the trial judge should give the
appropriate instructions for attempts
(OUJI-CR 2-10 to 2-15).

Committee Comments

The first-degree felony-murder statute
explicitly negates the requirement of men-
tal state, and is analogous in this respect to
the pre-1973 felony-murder statute. An
analysis of the elements of first-degree fel-
ony murder follows.

Since intent to effect death is not an ele-
ment of the crime of felony murder, an
accused may be found guilty of murder in
the first degree where he/she engages in one
of the specified felonies, and his/her per-
sonal conduct causes death. The instruction
encompasses this straightforward situation.

The felony-murder statute states that a per-
son commits murder when that person or
another person takes the life of a human
during, or if the death of a human being
results from, the commission of an under-
lying felony. The statute was amended in
1996 to cover deaths that occur at the hands
of the intended victim of the underlyving
felony, police officers, or innocent bystand-
ers. Dickens v. State, 2005 OK CR 4, 1 8, 106
P.3d 599, 601 (“That a police officer killed a
codefendant does not relieve Appellant of
responsibility for the death.”); Kinchion v.
State, 2003 OK CR 28, 1 6, 81 3d 681, 683.
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Even though a person may be convicted
under the felony-murder rule for the acts
of an accomplice, he may not be subject to
the death penalty unless he was individu-
ally culpable for the killing. See Tison v.
Arizona, 481 U.S. 137, 158 (1987) (requiring
“major participation in the felony commit-
ted, combined with reckless indifference to
human life” for defendant to be subject to
the death penalty under the felony-murder
rule); Enmund v. Florida, 458 U.S. 782, 797
(1982) (reversing death penalty where the
defendant neither killed, attempted to kill,
or intended the killing to take place or the
use of lethal force).

The Death Occurred as a Result of an Act
or Event Which Happened in the Commis-
sion of a Specified Felony. The statute
defines murder in the first degree to include
killings perpetrated during the course of a

number of specified felonies;—including

The trial court must instruct the jury
regarding the elements of the underlying
felony with which the defendant is charged.

The trial judge must also instruct the jurors
regarding the breadth of the “in the com-
mission of” language, so there is no confu-

sion regarding whether a homicide has
been committed “in” the course of commit-
ting a felony. Therefore, a separate instruc-
tion defining “in the commission of” is
included.

It must be noted that the guidance afforded
by Oklahoma case law regarding the scope
of criminal conduct included within the
purview of “in the commission of” indi-
cates a broad reading of this language. In
Clark v. State, 1977 OK CR 4, 558 P.2d 674, in
construing the predecessor first-degree fel-
ony-murder rule, the court declared:

[1]f the homicide is committed during the
one, continuous transaction, the acts are
so closely connected as to be inseparable
in terms of time, place, and causal rela-
tion, and the actions tend to be explana-
tory and incidental to each other, the
homicide has been committed during the
felony in our statutory sense.

Id. 116, 558 P.2d at 678. The felony-murder
rule was held applicable in that case to the
killing of a hostage taken during a bank
robbery by the defendants after they had
left the bank and placed the deceased and
another hostage in a different location. See
also Johnson v. State, 1963 OK CR 91, 386
P2d 336, (homicide committed during
resistance by defendant after burglary at-
tempt was thwarted by pursuing officers
constitutes murder); Oxendine v. State, 1960
OK CR 26, 350 P.2d 606 (homicide commit-
ted to avoid detection and identification of
perpetrators of felony constitutes murder).

A defendant may be convicted of murder
under the felony-murder rule even though
the defendant does not complete the under-
lying felony crime. For example, the Okla-
homa Court of Criminal Appeals affirmed
a murder conviction in James v. State, 1981
OK CR 145, 637 P2d 862, where the fatal
injury occurred during the course of an
attempted robbery with a dangerous weap-
on. The court stated: “[T]his Court has
concluded that the Legislature intended to
include attempted armed robbery in the
felony murder statute, just as they intend-
ed to include attempted armed robbery in
the statute defining armed robbery.” Id. |
13, 637 P.2d at 865. See also McDonald wv.
State, 1984 OK CR 2, | 8, 674 P.2d 51, 53
(following James).
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Causation. In a line of cases, the Court of

Criminal Appeals has recognized a nexus

requirement between the underlying felo-
nv and the victim’s death in order for the

felony murder doctrine to be applicable.
Malaske v. State, 2004 OK CR 18, 15,89 P3d
1116, 1118; Wade v. State, 1978 OK CR 77, q
4, 581 P2d 914, 916; Lampkin v. State, 1991
OK CR 33, 14, 808 P2d 694, 695; Diaz v.
State, 1986 OK CR 187, 19, 728 PP2d 503,
509; Irvin v. State, 1980 OK CR 70, 9 34, 617
P.2d 588, 597. This requirement is satisfied
if the defendant’s conduct was a “substan-
tial factor in bringing about the death and

the conduct is dangerous and threatens or
destroys life.” See OUJI-CR 4-60, supra, As

inalthomietde-—cases; theremustbe-acatts-
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OUJI-CR 4-87B

LIFE WITHOUT PAROLE PROCEEDINGS -
JUVENILES

By your verdict in the first part of this trial
you have already found the defendant guilty of
the crime of murder in the first degree. You
must now determine the proper punishment.

Under the law of the State of Oklahoma,
every person found guilty of murder in the
first degree shall be punished by imprisonment
for life without the possibility of parole, or
imprisonment for life with the possibility of
parole.

You are further instructed that [Defendant]
was a juvenile when this crime was committed.
The law regards juvenile offenders generally as
having lesser moral culpability and greater ca-
pacity for change than adult offenders. An of-
fender’s youth matters in determining the
appropriateness of the sentence in this case.

You are therefore instructed to consider, in
determining the proper sentence, whether the
defendant’s youth and youth-related character-
istics, as well as any other aggravating and miti-
gating circumstances, and the nature of the
crime, reflect the defendant’s transient immatu-
rity as a juvenile; or, on the other hand, irrepa-
rable corruption and permanent incorrigibility.

No person who committed a crime as a juve-
nile may be sentenced to life without the pos-
sibility of parole unless you find beyond a
reasonable doubt that the defendant is irrepa-
rably corrupt and permanently incorrigible.

Notes on Use

In Luna v. State, 2016 OK CR 27, q 21, 387
P.3d 956, 962, the Oklahoma Court of Crim-
inal Appeals stated that a “meaningful
procedure” was required for imposition of
a sentence of life without parole for a juve-
nile offender. Bifurcation would be an
appropriate procedure, and this instruction
should be used in the sentencing stage of a
trial for first degree murder if the defen-
dant was under the age of eighteen at the
time of the murder.

Committee Comments

The United States Supreme Court held in
Miller v. Alabama, 567 U.S. 460 (2012), that a
sentence of “mandatory life without parole
for those under the age of 18 at the time of
their crimes violates the Eighth Amend-
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ment’s prohibition on ‘cruel and unusual
punishments.” Id. at 460. The Oklahoma
Court of Criminal Appeals decided in Luna
v. State, 2016 OK CR 27, 21, 387 P.3d 956,
963, that Miller required a jury to be “fully
aware of the constitutional ‘line between
children whose crimes reflect transient
immaturity and those rare children whose
crimes reflect irreparable corruption.”” This
Instruction is based on the instruction that
the Luna court promulgated. Id. n. 11, 387
P.3d at 963.

OUJI-CR 4-138
RAPE AND SEX CRIMES - CONSENT

Vol. 89 — No. 21 — 8/11/2018

It is the burden of the State to prove beyond
a reasonable doubt the absence of consent to

the (sexual intercourse)/[specify other sexual

conduct].

Persons need not expressly announce their
consent to engage in sexual activity for there to
be consent. Consent can be given either through

words or through actions that, when viewed in
the light of all the surrounding circumstances,

would demonstrate to a reasonable person that

consent for the specific sexual activity had
been given.

Consent is present when the evidence, in
whatever form, is sufficient to demonstrate
that a reasonable person would have believed
that the alleged victim had affirmatively and
freely given authorization to the act.

1

‘Consent” means the affirmative, unambigu-
ous and voluntary agreement to engage in a
specific sexual activity during a sexual encoun-
ter. Consent can be revoked at any time.

Consent cannot be:

1. Given by an individual who:

a. is asleep or is mentally or physically
incapacitated either through the effect of
drugs or alcohol or for any other reason, or

b. is under duress, threat, coercion or force;
or

2. Inferred under circumstances in which
consent is not clear including, but not limited
to:

a. the absence of an individual saying “no”
or “stop”, or

b. the existence of a prior or current rela-

tionship or sexual activity.
If there is evidence to suggest that the defen-

dant reasonably believed that consent had

been given, the State must demonstrate that
such a belief was unreasonable under all of the
circumstances. If you find that the State has
failed to sustain its burden of proof beyond a
reasonable doubt, then the defendant must be

found not guilty.

Statutory Authority: 21 O.S. Supp. 2017, § 113.
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Notes on Use

- - This
Instructlon should be given where consent
is an issue in the case, including where
“force” is an element of a crime involving

F. DEFENSE OF INSANITY MENTAL
ILLNESS

OUJI-CR 8-31

DEFENSE OF INSANIFY MENTAL
ILLNESS - INTRODUCTION

comm—rt’ced—the—crrme—of Defendant has ralsed
the Defense of Mental Illness and asserts he/

she should be found not guilty by reason of

sexual assault. See 21 O.S. Supp. 2017, §
111(A) (defining “force”) and § 112 (defin-

ing “sexual assault”

Committee Comments

OUJI-CR 4-138A

RAPE AND SEX CRIMES - CONSENT
OF MINOR

You are instructed that as a matter of law a
minor under the age of fourteen/sixteen is
incapable of giving consent/agreement to en-
gaging in sexual conduct which is otherwise
prohibited by law and the agreement/consent
of such minor to such activity should be disre-
garded by you in determining the question of
the defendant’s guilt.

Notes on Use

This instruction is appropriate for rape and
other sex crimes when the victim is a child
below a particular age. This age is fourteen
for prosecutions for rape in the first degree
and sixteen for prosecutions for rape in the
second degree and other sex crimes. See 21

0.5. 199+-& Supp-2600 2011 & Supp. 2017,
§§ 1111-1114.

Committee Comments

The Oklahoma Court of Criminal Appeals
held in Kimbro v. State, 1990 OK CR 4, 1]
3-4, 857 P.2d 798, 799, that as a matter of
law a child under the age of sixteen cannot
consent to oral or anal sodomy. In doing so,
it overruled Slaughterback v. State, 1979 OK
CR 28, 594 P.2d 780.
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mental illness for [Crime Charged in Informa-
tion/ Indictment]. Under thetaws-of-the-State
Oklahoma law, no person can be convicted of a
crime if that person was;

1) mentally ill insane at the time of the com-
mission of the acts or omissions that constitute
the crime:, and

2) was either unable to understand the nature
and consequences of his or her actions or was
unable to differentiate right from wrong, and

3) has not been diagnosed with antisocial

personality disorder which substantially con-
tributed to the act for which the person has

been charged.
Notes on Use

The introductory instruction is simply
meant to inform the jury that the defendant
is claiming the defense of insanity mental
illness and that the laws of the State do not
permit conviction of a defendant who was
insarre mentally ill at the time of the com-
mission of the acts with which he is
charged, was either unable to understand
the nature and consequences of his/her
actions or was unable to differentiate right
from wrong, and has not been diagnosed
with antisocial personality disorder which
substantially contributed to the act for
which the person has been charged. 21-6-5:
1991,-§152(4);22 O.S. 1991 Supp. 2017, §
1161. The defense of mental illness replaces
what was formerly known as the defense
of insanity.

OUJI-CR 8-31A

DEFENSE OF MENTAL ILLNESS -
GUILTY WITH MENTAL DEFECT

I am also required by law to instruct you
concerning the verdict of guilty with a mental
defect. A person is guilty with mental defect if
that person committed the act for which the
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person was charged and was either unable to
understand the nature and consequences of
his/her actions or was unable to differentiate
right from wrong, and has been diagnosed
with antisocial personality disorder which sub-
stantially contributed to the act for which the
person has been charged. At the end of these
instructions you will be asked to determine
whether the Defendant is guilty, guilty with a
mental defect, not guilty, or not guilty by rea-
son of mental illness.

Statutory Authority: 22 O.S5.Supp.2017, § 1161
(H)(4).
OUJI-CR 8-32
DEFENSE OF INSANIFY MENTAL

ILLNESS - REQUIREMENTS
DEFINITIONS

Mental Illness: A person is mentally ill if that

person has a substantial disorder of thought,

mood, perception, psychological orientation or
memory that significantly impaired judgment,

behavior, capacity to recognize reality or abili-
ty to meet the ordinary demands of life.

Mental Defect: A person has a mental defect

if that person has been diagnosed with antiso-
cial personality disorder which substantially
contributed to the act for which the person has
been charged.

Antisocial Personality Disorder: An antiso-
cial personality disorder is a pervasive pattern
of disregard for and violation of the rights of
others, occurring since the age of fifteen (15). It
is indicated by three or more of the following:

1. Failure to conform to social norms with
respect to lawful behaviors, as indicated by
repeatedly performing acts that are grounds
for arrest.

2. Deceitfulness, as indicated by repeated
lying, use of aliases, or conning others for
personal profit or pleasure.

Vol. 89 — No. 21 — 8/11/2018

3. Impulsivity or failure to plan ahead.

4. Irritability and aggressiveness, as indicat-
ed by repeated physical fights or assaults.

5. Reckless disregard for safety of self or
others.

6. Consistent irresponsibility, as indicated
by repeated failure to sustain consistent

work behavior or honor financial obliga-
tions.

7. Lack of remorse, as indicated by being

indifferent to or rationalizing having hurt,
mistreated, or stolen from another.

In addition, 1) the individual is at least eigh-

teen (18) vears of age, 2) there is evidence of
conduct disorder with onset before fifteen (15)

years of age, and 3) the occurrence of antisocial

behavior is not exclusively during the course of
schizophrenia or bipolar disorder.

Statutory Authority: 5 5
O.S. 1991 Supp. 2017, §§914, 1161 (H).

Committee-Comments Notes on Use

This Instruction should be modified if the

definition is modified by a subsequent edi-
tion of the Diagnostic and Statistical Manual
of Mental Disorders, Fifth Edition (DSM-5).

22
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OUJI-CR 8-33

DEFENSE OF MENTAL ILLNESS -
REQUIREMENTS

The existence of mental illness standing alone
is not sufficient to establish the Defense of
Mental Illness. Instead, a person is not guilty
by reason of mental illness when that person
committed the act for which the person has
been charged while mentally ill and was either
unable to understand the nature and conse-
quences of his/her actions or was unable to
differentiate right from wrong, and has not
been diagnosed with antisocial personality dis-
order which substantially contributed to the
act for which the person has been charged.

Statutory Authority: 21 O.S. 2011, § 152(4); 22
0.5.2011 & Supp.2017, §§ 914, 1161.

Notes on Use

The major difference between not guilty by
reason of mental illness and guilty with a
mental defect is whether the defendant has
been diagnosed with antisocial personality
disorder that substantially contributed to
the act for which the defendant has been
charged. The governing statute, 22 O.S.
Supp. 2017, § 1161, defines antisocial person-
ality disorder by reference to the definition
in the Diagnostic and Statistical Manual of
Mental Disorders, 5th Edition (DSM-5), or
its subsequent editions. This condition is
commonly called sociopathy, and it is char-
acterized by a pervasive pattern of disregard
for, or violation of, the rights of others and
an impoverished moral sense or conscience.

OUJI-CR 8-33A

DEFENSE OF MENTAL ILLNESS -
CONSIDERATION

In considering the Defense of Mental Illness,
you shall first determine whether, at the time of
the commission of the acts or omissions that
constitute the crime, the defendant was either
unable to understand the nature and conse-
quences of his/her actions or was unable to dif-
ferentiate right from wrong. If you find that the
defendant was able to understand the nature
and consequences of his/her actions and was

Vol. 89 — No. 21 — 8/11/2018

able to differentiate right from wrong, then the
Defense of Mental Illness does not apply.

If you find either that the defendant was
unable to understand the nature and conse-
quences of his or her actions or was unable to
differentiate right from wrong, then you must
determine whether the defendant has been
diagnosed with antisocial personality disorder
which substantially contributed to the act for
which the person has been charged. If you find
that the defendant has been so diagnosed and
that his/her antisocial personality disorder
substantially contributed to his/her criminal
act, you shall find the defendant guilty with
mental defect if the State has proved all ele-
ments of the charged offense beyond a reason-
able doubt.

If you find that the defendant has not been
diagnosed with antisocial personality disorder
or that the disorder did not substantially con-
tribute to his/her criminal act, you must deter-
mine whether the defendant is mentally ill. If
you find that at the time of the commission of
the acts or omissions that constitute the crime
the defendant was mentally ill, and that the
defendant was either unable to understand the
nature and consequences of his/her actions or
was unable to differentiate right from wrong,
then the defendant is not guilty by reason of
mental illness. If you find that the defendant
was not mentally ill, then the Defense of Men-
tal Illness does not apply.

OUJI-CR 8-33B

DEFENSE OF INSANIFY MENTAL
ILLNESS - BURDEN OF PROOF

Every person is presumed to be sanreof sound

mind, and unless there-is-proof-of-insanity,the

satie ev1dence is Droduced that the defendant

is not guilty by reason of mental illness, the

defense of mental illness does not apply. There-
fore, unless you determine that sufficient evi-

dence has been presented to raise a reasonable

doubt astothedefendant’ssanityatthe timeof
the—commisstorrof-the—acts—or-omissions—that

constitute-the—crime;youare-topresume-that
hefshe—was—sane that the defendant is not
guilty by reason of mental illness, the State
may rely on this presumption and not offer any
proof that the defense of mental illness does
not apply. However, if sufficient evidence has
been presented to raise a reasonable doubt as

to—histher—sanity that the defendant is not
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guilty by reason of mental illness, the State has
the burden to prove beyond a reasonable

doubt that the defendant was sane-at-the-time
constitute—the—erime not acting under circum-
stances sufficient to constitute the defense of
mental illness. If you find that the State has
failed to sustain that burden, then the defen-
dant must be found not guilty by reason of

insanity mental illness.

Statutory Authority: 21 O.S. 2011
O.S. Supp. 2017 914, 1161.

Notes on Use

The explicit language of 22 O.S. Supp.2017,
§ 1161(A)(4) requires the defendant to

raise the Defense of Mental Illness. Every
person is presumed to be of sound mind
and capable of committing crimes, thus, it
is the defendant’s burden to produce evi-
dence establishing the defense of not
guilty by reason of mental illness. See 21
O.S. 2011, § 152(4).

OUJI-CR 8-33AC

DEFENSE OF INSANIFY MENTAL
ILLNESS - EXPLANATION OF
CONSEQUENCES OF VERDICT OF NOT
GUILTY BY REASON OF INSANITY
MENTAL ILLNESS AND GUILTY WITH
MENTAL DEFECT

If you decide that the defendant was-insane
is not guilty by reason of mental illness at the
time of the commission of the crime charged,
the defendant shall not be released from con-
finement in a mental hospital until the court
determines that the defendant is not at that
time dangerous to the public peace and safety
by being a risk of harm to himself/herself or
others on account of a mental illness.

If vou decide that the defendant is guilty
with mental defect, vou shall then determine
the proper punishment as prescribed in these
Instructions. A defendant found to be guilty
with mental defect shall not be placed in the
community without undergoing a mental ex-
amination and adoption of a treatment plan.

152(4); 22

Statutory Authority: 22 O.S. Supp. 2017 2667, §
1161(A)(2), (A)(5).

Notes on Use
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This Instruction should be given when a
defense of insanity not guilty by reason of
mental illness has been raised. The Court
of Criminal Appeals held in Ullery v. State,
1999 OK CR 36, ] 28, 988 P.2d 332, 346, that
a jury instruction on the consequences of a
verdict of not guilty by reason of insanity
was not required. However, in an unpub-
lished decision, Fears v. State, No. F-2004-
1279 (July 7, 2006), the Court of Criminal
Appeals has suggested that trial courts
should use an instruction explaining the
consequences of a verdict of not guilty by
reason of insanity. There is a risk that jurors
might confuse a verdict of not guilty by
reason of i ity mental illness with other
not guilty verdicts and think that the defen-
dant would go free if they returned a ver-
dict of not guilty by reason of insanity
mental illness. See Lyles v. United States, 254
E2d 725, 728 (D.C. Cir. 1957), overruled in
part in Brawner v. United States, 471 F.2d 969
(D.C. Cir. 1972). This Instruction ought to
avoid both juror confusion and also unnec-
essary speculation by jurors during their
deliberations.

OUJI-CR 8-34

DEFENSE OF INSANITFY MENTAL
ILLNESS - FORM OF VERDICT

IN THE DISTRICT COURT OF THE
JUDICIAL DISTRICT OF THE STATE OF
OKLAHOMA SITTING IN AND FOR

COUNTY
THE STATE OF OKLAHOMA,
Plaintiff, )
Vs ) CaseNo.__
JOHN DOE,)
Defendant. )
VERDICT

COUNT 1 - [CRIME CHARGED]

We, the jury, empaneled and sworn in the
above-entitled cause, do, upon our oaths, find
as follows:

Defendant is:

Guilty and fix punishment at

Guilty with mental defect and fix
punishment at

Not guilty.
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Not guilty by reason of insanity
mental illness.

FOREPERSON

Statutory Authority: 21 O.S. 2011, § 152(4); 22
0O.S. 2011 & Supp. 2017, §§ 914, 1161.

OUJI-CR 10-13

RETURN OF VERDICT - BASIC
INSTRUCTION

If you find beyond a reasonable doubt that
the defendant committed the crime of [Crime
Charged], you shall return a verdict of guilty
by marking the Verdict Form [for the crime of
(Crime Charged)] appropriately.

If you have a reasonable doubt of the defen-
dant’s guilt of the charge of [Crime Charged],
or you find that the State has failed to prove
each element of [Crime Charged] beyond a
reasonable doubt, you shall return a verdict of
not guilty by marking the Verdict Form [for the
crime of (Crime Charged)] appropriately.

If you find the defendant guilty, you shall
then determine the proper punishment. The
crime of [Crime Charged] is punishable by
[State Range of Punishment (including any
mandatory fine)]. [You may also impose a
fine of not exceeding one/ten thousand dol-
lars ($1,000/10,000).] When you have decided
on the proper punishment, you shall fill in the
appropriate space on the Verdict Form [for the
crime of (Crime Charged)] and return the ver-
dict to the Court.

Notes on Use

This instruction should be used in cases
where there are no lesser included offenses
charged, and there is no sentence enhance-
ment for prior convictions. For instructions
in cases involving lesser included offenses,
see. OUJI-CR 10-23 through 10-27. For
instructions in cases involving sentence
enhancement for prior convictions, see
OUJI-CR 10-15 through 10-22. OUJI-CR
10-13A or 10-13B should be used for crimes
listed in 21 O.S. Supp. 2615 2017, § 13.1,
and OUJI-CR 10-13C should be used for
crimes requiring post-imprisonment com-
munity supervision.

For any offense for which no fine is other-
wise provided by law, the punishment may

Vol. 89 — No. 21 — 8/11/2018

include a fine imposed under 21 O.S. 2011,
§ 64. Daniels v. State, 2016 OK CR 2, { 5, 369
P.3d 381, 384; Fite v. State, 1993 OK CR 58,
99 8-11, 873 P.2d 293, 295. The Oklahoma
Court of Criminal Appeals has provided an
example of a proper instruction in Daniels
v. State, as follows: “The crime of SHOOT-
ING WITH INTENT TO KILL is punish-
able by imprisonment in the state peniten-
tiary not exceeding life. In addition, you
may also impose a fine not exceeding ten
thousand ($10,000.00) dollars.” 2016 OK
CR 2, 15,369 P.3d 381, 384.

If there are multiple counts, this instruction
should be repeated for each count, and the
instruction should conclude with the state-
ment: “You may find the defendant guilty
of [one or both] [some or all] counts or not
guilty of [one or both] [some or all] counts.”

The Committee recommends individual
Verdict Forms on separate sheets of paper
for each Count. A Verdict Form to go with
this instruction is provided in OUJI-CR
10-14, infra.

2018 OK CR 28

STATE OF OKLAHOMA, Appellant, -vs-
BROOKE HALIBURTON, Appellee. and
STATE OF OKLAHOMA, Appellant, -vs-
CLINT GOURLEY, Appellee and STATE OF
OKLAHOMA, Appellant, -vs- JONATHAN
KNIPE, Appellee

No. S$-2017-919. No. S-2017-920.
No. S-2017-921. August 2, 2018

OPINION
LEWIS, VICE PRESIDING JUDGE:

1 The State of Oklahoma appeals to this
Court, pursuant to this Court’s Rule 6.1, from
the order of a reviewing judge affirming an
adverse ruling of the preliminary hearing mag-
istrate in Case Nos. CF-2016-844, CF-2016-845
and CF-2016-846 in the District Court of Rogers
County. See 22 O.5.2011, §§ 1089.1 — 1089.7;
Rule 6.1, Rules of the Oklahoma Court of Criminal
Appeals, Title 22, Ch.18, App. (2018). The three
cases are consolidated for the purpose of con-
sideration on appeal.

92 On September 14, 2016, through Septem-
ber 16, 2016, the Rogers County Sheriff’s
Department conducted surveillance of the resi-
dence shared by Brooke Haliburton and Jona-
than Knipe. The Honorable Stephen Pazzo,
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Associate District Judge, approved a search
warrant for this residence on September 19,
2016. The Sheriff’s Department executed the
search warrant on September 19, 2016.

93 On October 4, 2016, Haliburton and Knipe
were both charged with Count 1 — Child
Neglect, Count 2 — Child Neglect, Count 3 -
Possession of CDS With Intent to Distribute
Within 2000 Feet of a Park, Count 4 — Maintain-
ing a Place for Keeping/Selling a Controlled
Substance, Count 5 — Unlawful Use of a Com-
munication Facility, Count 6 — Possession of a
Controlled Dangerous Substance and Count 7
— Unlawful Possession of Drug Paraphernalia
in Rogers County District Court Case Nos.
CF-2016-844 and CF-2016-846, respectively. On
the same day Clint Gourley was charged with
Count 1 — Possession of Controlled Dangerous
Substance Within 1000 Feet of a School or Park
and Count 2 — Unlawful Possession of Drug
Paraphernalia in Rogers County District Court
Case No. CF-2016-845.

{4 Prior to the preliminary hearing Halibur-
ton and Knipe each filed a motion to suppress
challenging the search warrant.! Gourley en-
tered an oral Motion to Suppress during the
preliminary hearing on August 2, 2017, also
challenging the sufficiency of the search war-
rant. The preliminary hearing was conducted
over a three-day period before the Honorable
Terrell Crosson, Special Judge.? At the conclu-
sion of this hearing Judge Crosson sustained
the motions to suppress and dismissed the
charges against Appellees. The State announced
its intent to appeal pursuant to 22 O0.5.2011, §§
1089.1 — 1089.7 and Rule 6.1, Rules of the Okla-
homa Court of Criminal Appeals, Title 22, Ch.18,
App. (2018).

5 The State’s appeal was assigned by the
Honorable Terry McBride, District Judge, to a
reviewing judge, the Honorable Robert E. Rea-
vis, II, Associate District Judge.’ Id. Judge Rea-
vis reviewed the relevant portions of the record
and following an August 24, 2017, hearing, af-
firmed Judge Crosson’s order sustaining Ap-
pellees” motions to suppress and dismissing
the charges against Appellees. The State brings
this appeal from the rulings of the District
Court judges.

96 The State asserts the following proposi-
tions of error:

1. The Magistrate erred in sustaining the
Defendant’s Motion to Suppress the Search
Warrant alleging that there was insufficient
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probable cause to support the search war-
rant and terminating proceedings of the
case, resulting in a de facto Demurrer.*

2. The District Court erred in terminating
the proceedings; even if the search warrant
was deficient, the evidence should still not
be suppressed due to good faith.®

47 This appeal was automatically assigned to
the Accelerated Docket of this Court pursuant
to Rule 11.2(A)(4), Rules, supra. The proposi-
tions or issues were presented to this Court in
oral argument on April 19, 2018, pursuant to
Rule 11.2(E), Rules, supra. At the conclusion of
oral argument, this Court REVERSED the rul-
ings of the District Courtjudges and REMAND-
ED this case to the District Court for further
proceedings consistent with this opinion.

FACTS

I8 The Rogers County Sheriff’s Office re-
ceived several tips from unproven confidential
sources stating that Knipe and Haliburton,
with the help of Joshua James and Sheldon
Coen, were selling methamphetamine from
their home where they lived with their two
small children. These individuals were known
to the deputies due to the deputies’ past expe-
riences with the individuals involving illegal
narcotics. The officers conducted surveillance
of this home on September 14, 2016, and Sep-
tember 15, 2016, keeping the home under
observation from approximately 10 p.m. to 2
a.m.® Knipe, Haliburton, James and Coen were
all observed at the home along with two small
children. Knipe’s behavior was erratic and,
according to officers, he appeared to be dis-
playing both physical and behavioral symp-
toms consistent with methamphetamine use.
The deputies observed high volumes of auto-
mobile traffic at the residence on both nights,
with the vehicles only remaining at the loca-
tion for short periods. The deputies observed
Coen approach one of the vehicles and conduct
what appeared to be a drug transaction. Depu-
ty Quint Tucker prepared the Affidavit for
Search Warrant in this case and on September
19, 2016, presented it to Judge Pazzo who
signed the affidavit, resulting in the issuance of
a facially valid search warrant. Deputies served
the warrant on September 19, 2016, and found
approximately nine grams of methamphet-
amine, marijuana, small baggies, several smok-
ing devices, digital scales and syringes.

99 During the search, Gourley drove up to
the home, parked in front, and walked toward
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the home. A plain-clothes officer contacted him
in the front yard and Gourley stated he had a
marijuana pipe in his truck. Later Gourley
admitted he came to the home to purchase meth-
amphetamine. A search of Gourley’s truck pro-
duced a marijuana pipe, a methamphetamine
pipe and a small baggie of methamphetamine.

ANALYSIS

910 The issues in this case involve the search
warrant issued by Judge Pazzo on September
19, 2016. Judge Pazzo signed the search war-
rant based on an affidavit prepared by Deputy
Tucker, resulting in the warrant being served
and charges being filed. At the preliminary
hearing Judge Crosson determined Judge Paz-
z0’s decision was an error and that the depu-
ties” subsequent reliance on this warrant was
misplaced. Judge Crosson granted Appellees’
motions to suppress and dismissed the crimi-
nal cases. Judge Reavis affirmed Judge Cros-
son’s order pursuant to a Rule 6.1 appeal and
this Court must now determine if Judge Rea-
vis’s decision constitutes an abuse of discre-
tion. See 22 O.5.2011, §§ 1098.1 — 1089.7; Rule
6.1, Rules, supra.

q[11 The central issues in this case are wheth-
er the warrant was based on probable cause
and whether the “good faith” exception ap-
plies. Appellees argue that the affidavit in this
case lacked sufficient probable cause and that
the affidavit was so obviously lacking that the
“good faith” exception to the exclusionary rule
should not protect the deputies” actions in this
case.

{12 In State appeals, this Court reviews the
trial court’s decision for abuse of discretion. See
State v. Salathiel, 2013 OK CR 16, 7, 313 P.3d
263, 266. An abuse of discretion has been de-
fined as “any unreasonable or arbitrary action
taken without proper consideration of the facts
and law pertaining to the matter at issue.” State
v. Delso, 2013 OK CR 5, 5, 298 P.3d 1192, 1194.
An abuse of discretion has also been described
as “a clearly erroneous conclusion and judg-
ment, one that is clearly against the logic and
effect of the facts presented.” Id.

913 We assume for purposes of this discus-
sion the trial court did not abuse its discretion
in finding the affidavit lacked sufficient prob-
able cause. We now turn to the second issue of
whether the “good faith” exception applies.
The United States Supreme Court addressed
this search warrant issue in United States v.
Leon, 468 U.S. 897, 104 S.Ct. 3405, 82 L.Ed.2d
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677 (1984). This Court adopted the Leon doc-
trine in State v. Sittingdown, 2010 OK CR 22, |
17, 240 P.3d 714. See State v. Thomas, 2014 OK
CR 12, {11, 334 P.3d 941, 945.

14 In Leon, law enforcement officers with
the Burbank Police Department received infor-
mation from unproven confidential sources
alleging that drugs were being sold by two
individuals. The investigation led the officers
to Alberto Leon and Ricardo Del Castillo, who
officers determined had prior criminal history
involving illegal narcotics. The officers con-
ducted surveillance of a home and observed
several cars stop at the house. The drivers
would enter the home and then return to their
vehicles carrying small packages and leave.
One of the individuals observed coming and
going from the home was determined to have
prior involvement with illegal narcotics. Offi-
cers prepared an affidavit for a search warrant
and a facially valid search warrant was subse-
quently issued.

915 The lower courts in Leon found the
search warrant affidavit lacked sufficient prob-
able cause and this determination was not
challenged. The issue before the Supreme
Court was “[w]hether the Fourth Amendment
exclusionary rule should be modified so as not
to bar the admission of evidence seized in rea-
sonable, good-faith reliance on a search war-
rant that is subsequently held to be defective.”
Leon, 468 U.S. at 905.

{16 The Supreme Court held that the exclu-
sionary rule should not act to bar law enforce-
ment activities that are objectively reasonable.
Leon, 468 U.S. at 918-923. When a reviewing
judge determines that a search warrant affida-
vit does not contain probable cause but that the
subsequently issued warrant is facially valid, it
will be an unusual case where the good faith of
the officers executing the warrant does not
allow the admission of the evidence seized. Id.

17 Trial courts reviewing such situations
must first determine whether the search war-
rant was supported by an affidavit containing
sufficient probable cause. If probable cause is
present then the officer’s good faith is not an
issue. In situations where a reviewing court
determines that probable cause is lacking, it
must then determine if the supporting affidavit
was more than a “bare bones” affidavit. If “no
reasonably well trained police officer could
have believed that there existed probable cause
to search” then it is a “bare bones” affidavit
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and the exclusionary rule should bar the evi-
dence seized. Id. at 926. In cases such as Leon,
where a subsequently issued search warrant is
later challenged and the supporting affidavit is
something more than a “bare bones” affidavit
but is, or might be, less than probable cause,
trial courts must turn to the holding in Leon to
consider the officers” good faith.

18 In these situations, it is the rare and
unusual case where the “good faith” exception
to the exclusionary rule will not allow the evi-
dence to be admitted. Id. at 918, 926. The test to
be used in “good faith” exception determina-
tions was explained in Leon as follows:

Suppression therefore remains an appro-
priate remedy if 1) the magistrate or judge
in issuing a warrant was misled by infor-
mation in an affidavit that the affiant
knew was false or would have known was
false except for his reckless disregard of the
truth. Franks v. Delaware, 438 U.S. 154, 98
S.Ct. 2674, 57 L.Ed.2d 667 (1978). The ex-
ception we recognize today will also not
apply in cases where 2) the issuing magis-
trate wholly abandoned his judicial role in
the manner condemned in Lo-Ji Sales, Inc. v.
New York, 442 U.S. 319, 99 S.Ct. 2319, 60
L.Ed.2d 920 (1979); in such circumstances,
no reasonably well trained officer should
rely on the warrant. Nor would an officer
manifest objective good faith in relying on
a warrant based on an affidavit “so lacking
in indicia of probable cause as to render
official belief in its existence entirely unrea-
sonable.” Brown v. Illinois, 422 U.S., at 610-
611, 95 S.Ct., at 2265-2266 (POWELL, J.,
concurring in part); see Illinois v. Gates,
supra, 462 U.S., at 263-264, 103 S.Ct., at
2345-2346 (WHITE, J., concurring in the
judgment). 3) Finally, depending on the
circumstances of the particular case, a
warrant may be so facially deficient —i.e.,
in failing to particularize the place to be
searched or the things to be seized — that
the executing officers cannot reasonably
presume it to be valid. Cf. Massachusetts v.
Sheppard, 468 U.S., at 988-991, 104 S.Ct., at
3428-3430.

Leon, 468 U.S. at 923 (emphasis and numbering
added). If none of these three questions are
answered yes, the “good faith” exception to the
exclusionary rule should prevent suppression
of the evidence. Id. at 925-926.
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919 The facts in this case are similar to those
in Leon. Both search warrant affidavits were
based on surveillance of suspected drug deal-
ers pursuant to information provided by un-
verified informants. In both cases officers
observed various activities they believed to be
consistent with illegal narcotics transactions.
The affidavit in this case also included state-
ments that deputies observed Coen conduct a
drug transaction and that Knipe displayed
mannerisms and behavior indicative of Meth-
amphetamine use. While there has been some
argument regarding whether the affidavit in
this case contained sufficient probable cause,
Appellees were not able to establish that this
affidavit was a “bare bones” affidavit. This
necessitates determining pursuant to Leon
whether the officers” “good faith” in this case
should prevent the suppression of the evidence
in this case.

920 Neither Judge Crosson nor Judge Reavis
properly applied the Leon holding to the facts
in this case. Judge Crosson flatly stated that the
“good faith” exception did not apply in this
case. We find that had Judge Crosson or Judge
Reavis properly applied the Leon holding he
should have found that the deputies acted in
an objectively reasonably manner and that
based on the “good faith” exception the evi-
dence should not have been suppressed. First,
nothing in the record, the pleadings or in the
oral arguments made to this Court established
Judge Pazzo was misled by information in this
affidavit, i.e., that Deputy Tucker knew the in-
formation was false or would have known it
was false except for his reckless disregard of
the truth. Id. at 923. Next, there is nothing in
this record indicating Judge Pazzo wholly
abandoned his judicial role. Id. No claim was
made by the parties that Judge Pazzo failed to
perform his function in a neutral and detached
manner. Id. at 914. Finally, Appellees failed to
establish that this warrant was so facially defi-
cient that the deputies could not reasonably
presume it to be valid. The warrant in this case
was more than adequate in particularizing the
place to be searched and the things to be
seized. Id. at 923.

421 The State has established that Judge Rea-
vis abused his discretion when he affirmed
Judge Crosson’s order dismissing these cases
without properly applying Leon. Because neither
judge addressed the facts in this case pursuant
to the applicable legal standard established in
Leon, Judge Reavis’s order affirming Judge Cros-
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son’s suppression of the evidence based on an
insufficient affidavit for a search warrant in this
case was an “unreasonable or arbitrary action
taken without proper consideration of the facts
and law pertaining to the matter at issue” and
was “a clearly erroneous conclusion and judg-
ment, one that is clearly against the logic and
effect of the facts presented.” Delso, 2013 OK CR
5, 15,298 P.3d at 1194.

DECISION

422 The order of the District Court of Rogers
County affirming the suppression of evidence
and dismissal of Rogers County District Court
Case Nos. CF-2016-844, CF-2016-845 and CF-
2016-846 is REVERSED. These cases are
REMANDED to the District Court of Rogers
County for further proceedings consistent with
this opinion. Pursuant to Rule 3.15, Rules, su-
pra, the MANDATE is ORDERED issued upon
the filing of this decision.

AN APPEAL FROM THE DISTRICT COURT
OF ROGERS COUNTY
THE HONORABLE ROBERT E. REAVIS, II,
ASSOCIATE DISTRICT JUDGE
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OPINION BY: LEWIS, V.PJ.
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LUMPKIN, PJ.: Concur
HUDSON, ].: Specially Concur
KUEHN, J.: Concur
ROWLAND, J.: Concur

HUDSON, J., SPECIALLY CONCURS:

q1 I agree that the “good faith” exception to
the exclusionary rule applies in this case and
that Judge Reavis’s order affirming Judge Cros-
son’s suppression of the evidence was an abuse
of discretion. I write separately to observe too
that Gourley had no apparent standing to chal-
lenge the search of the home in this case. Gour-
ley was intercepted in the front yard and later
told authorities he had come to the trailer to
purchase methamphetamine from Knipe. This
admission, in turn, led to the discovery of
methamphetamine and other contraband in
Gourley’s truck. Gourley failed to show that he
had a legitimate expectation of privacy in the
home where Knipe and Haliburton lived. See
State v. Stark, 2018 OK CR 16,17, __P3d__(“To
establish standing to contest the constitutional-
ity of a search, a defendant must show he had
a ‘legitimate expectation of privacy in the in-
vaded place.””) (quoting Terry v. State, 2014 OK
CR 14, 1 7, 334 P.3d 953, 955). For this reason
alone, the motion to suppress should have
been denied with respect to Gourley. See Min-
nesota v. Carter, 525 U.S. 83,90-91, 119 S. Ct. 469,
473-74,142 L. Ed. 2d 373 (1998).

92 I agree too that this case does not involve
a “bare bones” affidavit which would require
application of the exclusionary rule. Indeed, in
my view, the totality of circumstances provid-
ed the magistrate a substantial basis for con-
cluding that probable cause existed, based
upon the information contained in the search
warrant affidavit, that contraband would be
found in Haliburton’s and Knipe’s residence.
See Marshall v. State, 2010 OK CR 8, q 49, 232
P.3d 467, 479 (discussing standard of review for
determining validity of search warrant). The
search warrant affidavit stated that deputies
observed a high volume of car traffic during
the overnight hours on two separate nights by
multiple vehicles to the residence, which was
consistent with the conduct of drug transac-
tions; Knipe’s erratic behavior outside the
trailer during that period was consistent with
methamphetamine use; and Sheldon Coen -
one of the individuals named by the informant
as selling methamphetamine with Knipe — con-
ducted an apparent (though unconfirmed)
drug transaction with a car that pulled up to
the residence then left during this same period.
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Based on these facts, the magistrate could con-
clude there was probable cause to believe that
contraband would be found in Haliburton’s
and Knipe’s residence. I therefore concur in
today’s decision.

1. The three cases were combined for the purposes of the prelimi-
nary hearing and motions to suppress.

2. The preliminary hearing took place June 21, 2017, July 19, 2017,
and August 2, 2017.

3. Judge McBride is the Presiding Judge for the Northeast Judicial
Administrative District. Judge Reavis sits in Ottawa County which is
located in the Northeast Judicial Administrative District.

4. The State’s Proposition 1 was identical in its appeals in Knipe’s
and Haliburton’s cases, and was stated as listed above. The State’s
Proposition 1 in its appeal in Gourley’s case was “The Magistrate erred
in sustaining the Defendant’s Demurrer to the evidence presented at
the preliminary hearing and his Oral Motion to Suppress the evidence
as being ‘fruit of the poisonous tree.”

5. The only difference in the wording of the State’s Proposition 2 in
these three appeals is that in its brief in Knipe’s case the State used the
word “suppressed” instead of the word “excluded.”

6. The surveillance continued into the early morning hours of Sep-
tember 16, 2016.

HUDSON, J. SPECIALLY CONCURRING

1. Probable cause means “more than bare suspicion” but less than
evidence which would justify a conviction. Brinegar v. United States,
338 U.S. 160, 175, 69 S. Ct. 1302, 1310, 93 L. Ed. 1879 (1949). Probable
cause is a “’practical, nontechnical conception[,]”” which deals with
probabilities based on “’the factual and practical considerations of
everyday life on which reasonable and prudent men, not legal techni-
cians, act.”” Illinois v. Gates, 462 U.S. 213, 231, 103 S. Ct. 2317, 2328, 76
L. Ed. 2d 527 (1983) (quoting Brinegar, 338 U.S. at 175, 176, 69 S. Ct. at
1310, 1311). The Supreme Court has emphasized that “’only the prob-
ability, and not a prima facie showing, of criminal activity is the stan-
dard of probable cause.”” Gates, 462 U.S. at 235, 103 S. Ct. at 2330
(quoting Spinelli v. United States, 393 U.S. 410, 419, 89 S. Ct. 584, 590, 21
L. Ed 2d 637 (1969)).

2018 OK CR 29

J.M.E, Appellant, v. THE STATE OF
OKLAHOMA, Appellee

No. J-2018-0278. August 2, 2018
SUMMARY OPINION
KUEHN, JUDGE:

q1 A Delinquency Petition was filed on Janu-
ary 23, 2017, charging Appellant, ] ML.E,, age
thirteen, with two counts of Indecent or Lewd
Acts with a Child Under Sixteen, pursuant to
21 O.S.Supp. 2015, § 1123(A)(2), in Oklahoma
County District Court Case No. JDL-2017-1.
Following a December 2017 trial, the jury
found Appellant delinquent on the first count
and not delinquent on the second count. The
Honorable Cassandra Williams, Special Judge,
adjudicated Appellant delinquent pursuant to
10A O.S.Supp. 2014, § 2-2-402. Appellant ap-
peals from the order adjudicating him a delin-
quent child. 10A O.5.2011, § 2-2-601.

92 Pursuant to Rule 11.2(A)(3), Rules of the
Oklahoma Court of Criminal Appeals, Title 22,
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Ch.18, App. (2018), this appeal was automati-
cally assigned to the Accelerated Docket of this
Court. Oral argument was held June 21, 2018.
Rule 11.2(E). As we find merit in Appellant’s
first proposition of error, the adjudication is
reversed and remanded for a new trial on
Count 1.

I3 Appellant’s first proposition of error
argues he was denied due process of law when
the trial judge broke sequestration over defense
counsel’s objection in violation of 22 O.5.2011,
§ 857. Section 857 directs:

After hearing the charge, the jury may ei-
ther decide in court, or may retire for delib-
eration. If they do not agree without retir-
ing, one or more officers must be sworn to
keep them together in some private and
convenient place, and not to permit any
person to speak to or communicate with
them, nor do so themselves, unless it be by
order of the court, or to ask them whether
they have agreed upon a verdict, and to
return them into court when they have so
agreed, or when ordered by the court.

In this case, at 10:43 p.m. on December 6, 2017,
when the jury was unable to reach a unani-
mous verdict on one of the counts, Judge Wil-
liams released the jurors to go home for the
evening. Counsel for Appellant objected. The
judge, in overruling the objection, held that
since this is not a purely criminal case and
because of the Legislature’s intent under the
Juvenile Code, she did not believe the Rule of
Sequestration applied. She also relied upon
10A O.S.Supp. 2014, § 2-2-402(A), which directs
that all adjudicative hearings shall be conduct-
ed according to rules of evidence and “may be
adjourned from time to time.” Judge Williams
recessed deliberations until 9:00 a.m. the fol-
lowing day with an admonition.

94 A child has a right to demand a trial by
jury in adjudicatory hearings to determine if
the child is delinquent. 10A O.5.2011, § 2-2-401.
Section 2-2-402(A) requires adjudicative hear-
ings be conducted according to the rules of
evidence. We agree that Section 2-2-402(A) al-
lows adjudicative hearings to be adjourned
from time to time, but once the jury has been
charged, Section 857 controls.

95 The plain purpose and intent of the law
regarding sequestration “is to surround a trial
by such safeguards as will exclude all external
and improper influence from the jury, and thus
protect the right of a defendant to a fair and
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impartial trial.” Evans v. State, 1924 OK CR 4,
18, 221 P. 794, 797, overruled in part on other
grounds by Neill v. State, 1994 OK CR 69, ] 33,
896 P.2d 537, 550. As set forth in Johnson v. State:

This statute [Section 857], or a comparable
version of it, has been on the books in Ok-
lahoma since 1890. It is a well established
part of this State’s jurisprudence and even
the earliest cases found it to mandate that a
jury be kept together between the time the
cause is submitted and the verdict returned.
For almost a century, this Court’s treatment
of this statute has remained consistent, per-
haps because neither its language nor its
intent is ambiguous. Under the plain lan-
guage of Section 857, after the jury has heard
the charge, they are to remain together for
deliberation until a verdict is returned. If
they do not decide in court they must imme-
diately retire for deliberations after having
been put in the charge of an officer sworn to
keep them together and away from outside
communications.

Johnson v. State, 2004 OK CR 23, 1] 17-18, 93
P.3d 41, 46. When a violation of Section 857
occurs over defense objection, as occurred in
this case, prejudice is presumed and the bur-
den falls to the State to prove there was no
harm done. Johnson, 2004 OK CR 23, ] 20 &
24,93 P.3d at 47-48.

96 The State argues that there was no preju-
dice by allowing the jury to break sequestration
overnight as the proceedings were confidential
and the jury was instructed not to discuss the
case with anyone outside of themselves. The
State’s argument is unpersuasive.

97 The record is void of any evidence pre-
sented by the State to overcome the presumption
of prejudice. Absent inquiries made of the jurors
upon their return the next morning, there can be
no showing the error was harmless.
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{8 Finding merit to Appellant’s first proposi-
tion of error, we do not find it necessary to
address the remaining propositions of error.

DECISION

99 The order of the District Court of Okla-
homa County adjudicating Appellant as a
Delinquent Child in Case No. JDL-2017-1 is
REVERSED and REMANDED for further
proceedings consistent with this Opinion.
Pursuant to Rule 3.15, Rules of the Oklahoma
Court of Criminal Appeals, Title 22, Ch.18, App.
(2018), the MANDATE is ORDERED issued
upon the filing of this decision.
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2019 OBA Board of

Governors Vacancies

Nominating Petition Deadline:
5 p.m. Friday, Sept. 7, 2018

OFFICERS

President-Elect

Current: Charles W. Chesnut, Miami
Mr. Chesnut automatically becomes
OBA president Jan. 1, 2019
(One-year term: 2019)

Nominee: Vacant

Vice President

Current: Richard Stevens, Norman
(One-year term: 2019)

Nominee: Lane R. Neal,
Oklahoma City

BOARD OF GOVERNORS
Supreme Court Judicial
District Three

Current: John W. Coyle III,
Oklahoma City

Oklahoma County
(Three-year term: 2019-2021)
Nominee: Vacant

Supreme Court Judicial

District Four

Current: Kaleb K. Hennigh, Enid
Alfalfa, Beaver, Beckham, Blaine,
Cimarron, Custer, Dewey, Ellis,
Garfield, Harper, Kingfisher,
Major, Roger Mills, Texas, Washita,
Woods and Woodward counties
(Three-year term: 2019-2021)
Nominee: Vacant

1180

Supreme Court Judicial

District Five

Current: James L. Kee, Duncan
Carter, Cleveland, Garvin, Grady,
Jefferson, Love, McClain, Murray
and Stephens counties
(Three-year term: 2019-2021)
Nominee: Vacant

Member At Large

Current: Alissa Hutter, Norman
Statewide

(Three-year term: 2019-2021)
Nominee: Vacant

SUMMARY OF
NOMINATIONS RULES

Not less than 60 days prior to the
annual meeting, 25 or more voting
members of the OBA within the
Supreme Court Judicial District
from which the member of the
Board of Governors is to be elected
that year, shall file with the execu-
tive director, a signed petition
(which may be in parts) nominating
a candidate for the office of member
of the Board of Governors for and
from such judicial district, or one
or more county bar associations
within the judicial district may file
a nominating resolution nominating
such a candidate.

Not less than 60 days prior to the
annual meeting, 50 or more voting

members of the OBA from any or all

judicial districts shall file with the
executive director a signed petition
nominating a candidate to the office

The Oklahoma Bar Journal

of member at large on the Board of
Governors, or three or more county
bars may file appropriate resolu-
tions nominating a candidate for
this office.

Not less than 60 days before the
opening of the annual meeting,

50 or more voting members of the
association may file with the
executive director a signed petition
nominating a candidate for the
office of president elect or vice
president, or three or more county
bar associations may file appro-
priate resolutions nominating a
candidate for the office.

If no one has filed for one of the
vacancies, nominations to any of the
above offices shall be received from
the House of Delegates on a petition
signed by not less than 30 delegates
certified to and in attendance at the
session at which the election is held.

See Article II and Article III of
OBA Bylaws for complete informa-
tion regarding offices, positions,
nominations and election procedure.

Elections for contested positions
will be held at the House of Dele-
gates meeting Nov. 9, during the
Nov. 7-9 OBA Annual Meeting.

Terms of the present OBA officers
and governors will terminate Dec.
31, 2018.

Nomination and resolution forms

can be found at www.okbar.org/
members/BOG/BOGvacancies.
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Oklahoma Bar Association

Nominating Petitions
(See Article II and Article III of the OBA Bylaws)

OFFICERS
Vice President

Lane R. Neal, Oklahoma City

Nominating Petitions have been
filed nominating Lane R. Neal for
Vice President of the Oklahoma

Bar Association Board of Governors
for a one-year term beginning
January 1, 2019. Fifty of the names
thereon are set forth below:

Gerald Durbin, Mark Bialick, David
Donchin, Michael C. Mayhall, Jim

Stuart, Jack Brown, Steven Barghols,
George Corbyn, Molly Aspan, Joe
Vorndran, David Nichols, Brandi
Nowakowski, Jordan Haygood,
Adam Kallsnick, Blake Lynch, Brad
Brown, Dylan Erwin, Brittany J.
Byers, Melanie Christians, Grant
Kincannon, Scott Cordell, Garrett B.
Jackson, Caroline M. Shaffer, Gary
Davis, II, Aaron Pembleton, Matt
Sheets, John C. Mackey, Edward W.
Dzialo Jr., Joe B. Dutcher Jr., Darrell
Latham, Phillip L. Nelson, Michael

K. Dufty, Michael Clover, Tony
Morales, Laura Neal, Chris Ham-
mons, Eric Epplin, Katherine Taylor
Loy, Glen Mullins, Hilary Allen,
Jennifer Christian, Kaci Trojan,
Thomas Kendrick, Bryan C. Dixon
Jr., Andrew Gunn, David Kearney,
Alexandra Butts Brady, Stephen
Sherman, Sterling Pratt and C.
William Threlkeld

A total of 108 signatures appear on
the petitions.

Every call is a client waiting to happen.

With Ruby, Receptionists, every call is answered by a live, friendly, professional receptionist
who delivers exceptional experiences. Trust is built from the first interaction and
enhanced with every call, increasing the likelihood that you've got a client for life.

Oklghoma Bar
members always

et a 6% mo“tmy
discount!

g
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Opinions of Court of Civil Appeals

2018 OK CIV APP 53

IN RE THE MARRIAGE OF: JANA
DRUMMOND EVANS, Petitioner/
Appellant, vs. GEORGE EDWARD EVANS,
Respondent, and KIRK & CHANEY, PLLC,
Appellee.

Case Number: 115,034; Comp to 114,270;
115,600. May 8, 2018

APPEAL FROM THE DISTRICT COURT OF
OKLAHOMA COUNTY, OKLAHOMA

HONORABLE RICHARD C. OGDEN,
TRIAL JUDGE

AFFIRMED

Christopher A. Wood, CHRISTOPHER A.
WOOD & ASSOCIATES, P.C., Oklahoma City,
Oklahoma, for Appellant

Thomas J. Daniel, IV, Allen Campbell, KIRK &
CHANEY, Oklahoma City, Oklahoma, for
Appellee

JERRY L. GOODMAN, JUDGE:

{1 Jana Drummond Evans (Client) appeals
an April 29, 2016, order granting Kirk & Cha-
ney’s (Law Firm) motion to enforce attorney’s
lien. Based upon our review of the record and
applicable law, we affirm.

BACKGROUND

92 This is one of three companion appeals
assigned to this Court arising from a divorce
action. In Appeal No. 114,270, Client seeks
review of the trial court’s August 10, 2015,
order denying her motion to correct, open,
modify, or vacate the Decree of Dissolution of
Marriage. In Appeal No. 115,600, Client seeks
review of the trial court’s November 9, 2016,
order granting Law Firm’s application for an
attorney’s fee, which sought fees incurred in
enforcing the attorney’s lien. In the present case,
Appeal No. 115,034, Client seeks review of the
trial court’s April 29, 2016, order granting Law
Firm’s motion to enforce attorney’s lien.

13 Briefly, Law Firm represented Client in a
divorce action which culminated in a divorce
decree entered on May 11, 2015. On April 7,
2015, Law Firm filed a notice of attorney’s lien
pursuant to 5 O.5.2011 and Supp. 2014, § 6. On
September 1, 2015, Law Firm filed a motion to
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enforce attorney’s lien, asserting Client owed
Law Firm $47,891.82. Client filed multiple ob-
jections, asserting Law Firm’s fee was exces-
sive and unreasonable because Law Firm made
legal and mathematical errors during the legal
representation resulting in a reduced division
of the marital estate.

94 On December 4, 2015, Client filed a coun-
terclaim for negligence. Client sought reim-
bursement of excessive fees paid and damages.
In addition, on December 9, 2015, Client filed
an objection to jurisdiction of special judge and
motion to transfer to district court. Client as-
serted the special judge’s jurisdiction was lim-
ited to $10,000.00 pursuant to 20 O.5.2011, §
123(A)(1). Law Firm responded, asserting the
attorney-lien enforcement was an equitable
proceeding ancillary to the original divorce
proceeding. Thus, the special judge may decide
this proceeding pursuant to 20 O.5.2011, §
123(A)(9). Finally, Law Firm asserted Client
should file a separate action for alleged mal-
practice. By order filed on January 15, 2016,
trial court denied Client’s objection to jurisdic-
tion and motion to transfer to district court.
The court further dismissed Client’s counter-
claim as not properly filed with the court.

95 An evidentiary hearing was subsequently
held on December 11, 2015, January 15, March
11, March 30, and April 4, 2016. By order
entered on April 29, 2016, the trial court grant-
ed Law Firm’s motion to enforce attorney’s
lien in the amount of $47,891.82. Client appeals.

STANDARD OF REVIEW

96 When the appeal raises an issue of the
reasonableness of an attorney’s fee awarded by
the trial court, then the standard of review is
whether there has been an abuse of discretion
by the trial judge. Green Bay Packaging, Inc. v.
Preferred Packaging, Inc., 1996 OK 121, q 32, 932
P.2d 1091, 1097; State ex rel. Burk v. Oklahoma
City, 1979 OK 115, I 22, 598 P.2d 659, 663. To
establish an abuse of discretion, the appellant
must show the trial court made a clearly erro-
neous conclusion, which resulted in a judg-
ment against reason and evidence, before such
an award may be reversed. Green Bay Packag-
ing, Inc., at I 32, at 1097; Broadwater v. Courtney,
1991 OK 39, { 7, 809 P.2d 1310, 1312; Abel v.
Tisdale, 1980 OK 161, q 20, 619 P.2d 608, 612.
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ANALYSIS

{7 Oklahoma law recognizes two types of
liens by which an attorney may secure pay-
ment for his or her services: (1) a special or
charging lien; and (2) a common-law posses-
sory or retaining lien. Mehdipour v. Holland,
2007 OK 69, ] 20, 177 P.3d 544, 548. In the pres-
ent case, Law Firm sought to enforce a special
or charging lien. An action to enforce a charg-
ing lien is an equitable proceeding that may be
brought in a proceeding ancillary to the main
litigation or in an independent action. Id. at |
25, at 549.

{8 Client challenged Law Firm's fee as exces-
sive and unreasonable because of purported
legal and mathematical errors made during
their legal representation resulting in a reduced
division of the marital estate. Because a court
exercises its equitable powers in enforcing an
attorney’s charging lien, it may inquire into the
reasonableness of the asserted fee for purposes
of enforcing the lien.

99 Rule 1.5 of the Oklahoma Rules of Profes-
sional Conduct, 5 O.5.2011, ch.1, app.3-A, pro-
vides attorneys have a professional responsi-
bility not to make an agreement for, charge, or
collect unreasonable fees or expenses. In re
Adoption of Baby Boy A, 2010 OK 39, | 25, 236
P.3d 116, 124. Rule 1.5 lists eight factors to be
considered in determining the reasonableness
of the contract, charge, or fee. Id. In addition,
State ex rel. Burk v. City of Oklahoma City, 1979
OK 115, 598 P.2d 659, established a two-part
reasonableness test for an attorney’s fee: 1) a
base fee calculated by multiplying hours
worked by an hourly rate, and 2) a bonus or
incentive fee calculated under eight factors.' In
re Adoption of Baby Boy A, 2010 OK 39, ] 26, 236
P.3d 116, 124. Generally referred to as the Burk
criteria, the same eight factors are listed for
determining the amount of an attorney’s fee: 1)
time and labor required, novelty and difficulty
of the questions involved, and skill requisite to
properly perform the legal services; 2) the like-
lihood the representation will preclude other
employment by the attorney; 3) customary
charge in the community for similar legal ser-
vices; 4) amount involved and results obtained;
5) time limitations imposed by the client or the
circumstances; 6) nature and length of the pro-
fessional relationship with the client; 7) the
experience, reputation, and ability of the attor-
ney performing the legal service; and 8) wheth-
er the fee is fixed or contingent. Id. at 725 fn. 9,
129 fn. 9. The Burk criteria are the standard by
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which courts test the reasonableness of attor-
ney fee contracts as well as fee awards. Id. at |
27, at 124.

q[10 Parties are free to contract for a reason-
able attorney’s fee. However, if the fee is chal-
lenged as excessive or unreasonable, the trial
court should take evidence as to the reason-
ableness of the fee and has the power to fix an
attorney’s fee that is reasonable and commen-
surate with the work performed by the attor-
ney. In re Adoption of Baby Boy A, 2010 OK 39, at
q 33, 236 P.3d at 126. The Supreme Court has
long held the party moving for an attorney’s
fee has the duty of demonstrating the reason-
ableness of the fee to the trial court. Id. See also
Oliver’s Sports Center, Inc. v. National Std. Ins.
Co., 1980 OK 120, { 8, 615 P.2d 291 (an attorney
seeking an attorney’s fee has the burden to pres-
ent to the court detailed time records of the work
performed and evidence of the reasonable value
for the services performed for different types of
legal work.). The reasonableness of an attorney’s
fee is a question for the trier of fact, Arkoma Gas
Co. v. Otis Engineering Corp., 1993 OK 27, 1 8, 849
P.2d 392, 394, and the fee must be supported by
evidence and reason. Finnell v. Seismic, 2003 OK
35, 118, 67 P.3d 339, 346-47.

q11 Because “the determination of the rea-
sonableness of an attorney’s fee is particularly
within the province of a trial court,” Marvel v.
Milken, 1994 OK CIV APP 150, ] 6, 889 P.2d 903,
905, we will affirm a trial court’s award of an
attorney’s fee absent an abuse of discretion.
Abel v. Tisdale, 1980 OK 161, ] 20, 619 P.2d 608,
612. An abuse of discretion will only be found
where the trial court made a “clearly erroneous
conclusion and judgment against reason and
evidence.” Id. See also Oklahoma Turnpike Auth.
v. Asher, 1993 OK 136, 7, 863 P.2d 1205, 1207.
Furthermore, a trial judge’s decision comes to a
court of review clothed with a presumption of
correctness. Willis v. Sequoyah House, Inc., 2008
OK 87, 15, 194 P.3d 1285, 1290.

{12 In the present case, Law Firm addressed
the Burk factors at the hearing before the trial
court. Law Firm introduced detailed time
records of the work it performed for Client,
affirmatively testifying that its time records
accurately reflected the time and labor required
in the case. In addition, counsel for Law Firm
testified he has considerable experience in
divorce matters, having practiced primarily
domestic law for over twenty-nine years, has
an AV rating in Martindale-Hubbell, and is
listed in the area of family law as one of the
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“Best Lawyers in America.” Counsel noted
they represented Client for approximately
twenty-one months against very capable
opposing counsel in a hard-fought divorce case
that consisted of a marital estate valued at
almost $4.5 million dollars. Issues included
separate property, significant stock and stock
options, support alimony, child support, con-
tempt, and child custody. Law Firm asserted
that due to its efforts, Client was awarded
separate assets worth over $1.2 million, plus
stock and stock options, as well as $790,000.00
in property division alimony, $4,000.00 per
month in support alimony for three years, and
$3,500.00 per month for child support. With
respect to separate property issues, Law Firm
noted Husband claimed over $2 million of Cli-
ent’s property was marital property. The trial
court ultimately found only $91,322.00 was
marital property and the rest was Client’s sep-
arate property.

{13 Law Firm also introduced a copy of its
attorney fee contract with Client that estab-
lished the agreed hourly rate. Client did not
object to the agreed hourly rate as unreason-
able.? In addition, Client did not specifically
object to the number of hours Law Firm
incurred in its representation of Client. Rather,
in essence, Client asserted she did not receive a
reasonable value for the services she paid for
due to alleged legal and mathematical errors
by Law Firm during trial.** Thus, she asserts
the fee is unreasonable.

14 The trial court conducted a thorough
hearing addressing the reasonableness of the
fee charged for the services performed, specifi-
cally reviewing each alleged error in represen-
tation. The trial court found Law Firm did
submit the arguments to the trial court on Cli-
ent’s behalf and “did fervently fight for the
calculations and computations that were ulti-
mately not determined by the Court.” In short,
the trial court found Law Firm met their bur-
den of proving reasonableness of their request-
ed attorney’s fee and that the charging lien
should be enforced. Notably, Client’'s own
expert witness testified Law Firm’s fee was
reasonable given the issues involved in the
case.” Based on our review of the record on
appeal, we find no abuse of discretion and
affirm the trial court’s order granting Law
Firm’s motion to enforce attorney’s lien. This
assertion of error is therefore denied.

q15 Client further contends the trial court
erred by dismissing her negligence counter-
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claim. Client contends it is a compulsory coun-
terclaim pursuant to 12 O.5.2011, § 2013(A).

16 Compulsory counterclaims are creatures
of 12 O.5.2011, § 2013(A). Robinson v. Texhoma
Limestone, Inc., 2004 OK 50, I 8, 100 P.3d 673,
675. Subsection 2013(A) requires a pleader to
assert as a counterclaim any claim that arises
out of the transaction or occurrence that is the
subject matter of the opposing party’s claim
which the pleader has against the opposing
party at the time of serving the pleading. The
failure to assert a compulsory counterclaim
bars a later action on that demand. Id. (citing
McDaneld v. Lynn Hickey Dodge, Inc., 1999 OK
30, 1 7, 979 P.2d 252, 255-56). The purpose of
the compulsory counterclaim bar is to prevent
multiplicity of litigation over related claims.
Robinson, at I 8, at 675 (citing Oklahoma Gas &
Elect. Co. v. District Ct., Fifteenth Judicial Dist.,
1989 OK 158, | 11, 784 P.2d 61, 64).

17 Oklahoma has not addressed whether a
negligence, or malpractice, claim is a compul-
sory counterclaim required to be pled in re-
sponse to a motion to enforce a attorney’s
charging lien.

918 In Computer One, Inc. v. Grisham & Law-
less PA., 188 P.3d 1175 (N.M. 2008), the New
Mexico Supreme Court addressed this precise
issue. A law firm represented Computer One
through a settlement agreement. The law firm
ultimately withdrew as counsel after Comput-
er One asserted the settlement was unauthor-
ized. The law firm filed a notice of a charging
lien against the settlement proceeds in the
original proceeding, which the trial court en-
forced. Subsequently, Computer One filed a
legal malpractice claim against the law firm.
The law firm moved for summary judgment,
asserting the claim was barred as a compulsory
counterclaim to its motion for a charging lien.
The trial court agreed and granted summary
judgment.

119 The New Mexico Supreme Court re-
versed, finding the malpractice claim was not a
compulsory counterclaim because there was
no adversarial relationship between Computer
One and the law firm. The Court held its com-
pulsory counterclaim rule, which is identical to
Oklahoma’s rule, is triggered by its “opposing
party” provision. “An ‘opposing party’ must
be one who asserts a claim against the prospec-
tive counterclaimant in the first instance. In
other words, it is the adversarial nature of the
relationship between the parties from the
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beginning that . . . trigger[s] the compulsory
counterclaim rule and its attendant res judicata
effect.” Id. “[O]ne must first be a ‘party” before
one can be an ‘opposing party[,]'’” and “an
attorney does not transform his former client
into either, merely by taking steps to secure
attorney fees in the same underlying proceed-
ing.” Id. at 1182. Conversely, if the law firm had
filed a separate suit for breach of contract
against Computer One for its attorney’s fee,
then Computer One would have had to press
its legal malpractice claim as a compulsory
counterclaim. Id. at 1182.

920 Similarly, in Tilzer v. Davis, Bethune &
Jones, L.L.C., 204 P.3d 617, 624 (Kan. 2009), the
Kansas Supreme Court reversed the trial court
which had held that Missouri’s compulsory
counterclaim rule, again similar to Oklahoma’s
rule, required the clients to assert their legal
malpractice claims as a response to the attor-
ney’s motion to enforce an attorney’s fee lien in
the underlying Missouri lawsuit, stating:

By moving to enforce an attorney’s fee lien
in the underlying action, [the attorney] was
proceeding against the judgment itself, not
against the former client. Such an action
does not transform the former client into
an “opposing party” for purposes of the
compulsory counterclaim rule. To invoke
that rule, [the attorney] had to file an inde-
pendent action against [the client], i.e., had
to become a “party” in the first instance.

Id. at 624 (emphasis added).

921 We find these authorities persuasive. As
previously stated, an action to enforce a charg-
ing lien is an equitable proceeding that may be
brought in a proceeding ancillary to the main
litigation or in an independent action. Medi-
phour, at q 25, at 549. In the present case, Law
Firm filed its motion to enforce attorney’s
charging lien in a proceeding ancillary to the
underlying divorce action. By seeking to en-
force its attorney’s fee lien in the underlying
action, Law Firm was proceeding against the
judgment itself and not against Client. Client
did not become an opposing party for purpos-
es of the compulsory counterclaim rule merely
by Law Firm seeking to enforce its charging
lien in the underlying action. Accordingly, the
trial court properly dismissed Client’s negli-
gence/malpractice counterclaim as it was not a
compulsory counterclaim. This assertion of er-
ror is therefore denied.
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922 For her final assertion of error, Client
contends the trial court erred by retaining juris-
diction in a matter that exceeded the jurisdic-
tion of special judges.

923 Pursuant to 20 O.5.2011, § 123(A)(1), the
jurisdictional limit of special judges is $10,000.00
for a claim and $10,000.00 for a counterclaim or
setoff. However, § 123(A)(9) provides, “[a]lny
matter, regardless of value, at any stage, wheth-
er intermediate or final, and whether or not
title to property, real, personal, tangible, intan-
gible, or any combination thereof, is to be
determined, in a probate, divorce, domestic
relations, . ...”

24 Again, an action to enforce a charging
lien is an equitable proceeding that may be
brought in a proceeding ancillary to the main
litigation or in an independent action. Medi-
phour, at 25, at 549. Law Firm filed its motion
to enforce attorney’s lien as an ancillary pro-
ceeding to the original divorce proceeding.
Thus, we reject Client’s assertion that the trial
judge lacked jurisdiction or authority to hear
and determine the motion to enforce attorney’s
lien.

925 The trial court’s April 29, 2016, order
granting Law Firm’s motion to enforce attor-
ney’s lien is therefore affirmed.

926 AFFIRMED.
BARNES, PJ., and RAPP, J., concur.
JERRY L. GOODMAN, JUDGE:

1. The Court has used the Burk criteria in cases where there is no
incentive or bonus fee. In re Adoption of Baby Boy A, 2010 OK 39, at ] 26,
236 P.3d at 124.

2. Client did object to a rate increase from $300.00 per hour to
$325.00 per hour during Law Firm’s representation of Client. The trial
court found the attorney fee contract provided for the increase and that
the increase was within the normal course of practice and therefore
reasonable. We find no abuse of discretion.

3. Client has filed a separate lawsuit for legal malpractice against
Law Firm.

4. Client contends, inter alia, that Law Firm did not hire an expert
despite her request, that Law Firm failed to raise certain math errors in
ex-husband'’s exhibits in its closing argument, Proposed Findings of
Fact and Conclusions of Law, or the Response to Motion to Settle Jour-
nal Entry and Counter-Motion to Settle, and that Law Firm submitted
a Proposed Decree of Dissolution of Marriage to the trial court that
contained an error. Law Firm disputes Client’s assertions, asserting it
did not make any errors. Law Firm contends it presented all argu-
ments to the trial court, noting Client has acknowledged that Law Firm
did raise or address the purported errors with the trial court at trial, or
in some instances, in the Motion to Settle Journal Entry or Counter-
Motion. Law Firm further disputed that a Motion to Settle Journal
Entry is the proper avenue to raise such errors with the trial court.

5. Trial, April 4, 2016, p. 26, 11. 4-8.
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CALENDAR OF EVENTS

August

14

15

16

17

18

21

23

24

1186

OBA Rules of Professional Conduct Committee
meeting; 3 p.m.; Oklahoma Bar Genter, Oklahoma
City with videoconference; Contact Paul B. Middleton
405-235-7600

OBA Family Law Section meeting; 11:30 am.;
Oklahoma Bar Center, Oklahoma City; Contact
Jeffrey H. Crites 580-242-4444

OBA Indian Law Section meeting; 12 p.m.;
Oklahoma Bar Center, Oklahoma City with tele-
conference; Contact Valery Giebel 918-581-5500

OBA Diversity Committee meeting; 12 p.m.;
Oklahoma Bar Center, Oklahoma City with tele-
conference; Contact Telana McCullough 405-267-0672

OBA Professionalism Committee meeting;
4 p.m.; Oklahoma Bar Center, Oklahoma City with
teleconference; Contact Linda Scoggins 405-319-3510

OBA Professional Responsibility Commission
meeting; 9:30 a.m.; Oklahoma Bar Center, Oklahoma
City; Contact Gina Hendryx 405-416-7007

OBA Law-Related Education Committee
meeting; 12 p.m.; Oklahoma Bar Center, Oklahoma
City with teleconference; Contact Amber Peckio Garrett
918-895-7216

OBA Young Lawyers Division meeting; 10 am.;
Oklahoma Bar Center, Oklahoma City; Contact
Nathan Richter 405-376-2212

OBA Bench and Bar Committee meeting;
12 p.m.; Oklahoma Bar Center, Oklahoma City; Contact
Rod Ring 405-325-3702

OBA Women in Law Committee meeting;

4 p.m.; Oklahoma Bar Center, Oklahoma City with
BlueJeans; Contact Melanie Christians 405-705-3600
or Brittany Byers 405-682-5800

OBA Access to Justice Committee meeting;
11:30 a.m.; Oklahoma Bar Center, Oklahoma City with
BlueJeans; Contact Rod Ring 405-325-3702

OBA Board of Governors meeting; 10 a.m.;
Duncan; Contact John Morris Williams 405-416-7000

The Oklahoma Bar Journal

29

30

OBA Immigration Law Section meeting; 11 am.;
Oklahoma Bar Center, Oklahoma City; Contact
Melissa R. Lujan 405-600-7272

OBA Awards Committee meeting; 12 p.m.;
Oklahoma Bar Center, Oklahoma City; Contact
Jennifer Castillo 405-553-3103

September

3
4

12

14

0BA Closed — Labor Day

OBA Government and Administrative Law
Section meeting; 4 p.m.; Oklahoma Bar Center,
Oklahoma City with teleconference; Contact
Melissa L. Blanton 405-521-6600

0BA Lawyers Helping Lawyers Discussion
Group; 6 p.m.; Office of Tom Cummings, 701 NW
13th St., Oklahoma City, OK 73012; RSVP to
Jeanie Jones 405-840-0231

OBA Alternative Dispute Resolution Section
meeting; 12 p.m.; Oklahoma Bar Center, Oklahoma
City with teleconference; Contact Clifford R. Magee
918-747-1747

0BA Communications Committee meeting;
12 p.m.; Oklahoma Bar Center, Oklahoma City with
BlueJeans; Contact Mike Mayberry 405-521-3927

OBA Law-Related Education Committee
meeting; 12 p.m.; Oklahoma Bar Center, Oklahoma
City with teleconference; Contact Amber Peckio Garrett
918-895-7216
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Disposition of Cases

Other Than by Published Opinion

COURT OF CRIMINAL APPEALS
Thursday, July 19, 2018

RE-2017-482 — On November 7, 2005, Appel-
lant Raymond R. Hopkins a/k/a Herbert L.
Robinson, represented by counsel, entered a
guilty plea to Count 1, Grand Larceny after
former conviction of two or more felonies, and
Count 2, Obstructing an Officer in Oklahoma
County Case No. CF-2004-6925. Robinson was
sentenced to ten (10) years, all suspended for
Count 1 and one (1) year, suspended, for Count
2, both sentences subject to rules and condi-
tions of probation. On September 16, 2015, the
State filed its Second Amended Application to
Revoke Robinson’s suspended sentence, alleg-
ing numerous probation violations. On May 2,
2017, the District Court of Oklahoma County,
the Honorable Cindy H. Truong, District Judge,
revoked five (5) years of Robinson’s suspended
sentence, after Robinson entered a guilty plea
to the State’s revocation application. From this
Judgment and Sentence, Robinson appeals.
The partial revocation of Hopkins’s suspended
sentence is AFFIRMED. Opinion by: Hudson,
J.; Lumpkin, PJ., Concurs; Lewis, V.PJ., Con-
curs; Kuehn, J., Concurs; Rowland, J., Concurs.

F-2017-353 — Appellant Arthur Tequon Hill,
Jr., was tried by jury and convicted of Robbery
with a Firearm, in the District Court of Okla-
homa County, Case Nos. CF-2014-1708 and
CF-2014-1718. The jury recommended as pun-
ishment imprisonment for fifteen (15) years in
each case and the trial court sentenced accord-
ingly. The trial court sentenced accordingly.
From this judgment and sentence Arthur
Tequon Hill, Jr. has perfected his appeal. The
Judgment and Sentence is AFFIRMED. Opin-
ion by: Lumpkin, PJ.; Lewis, V.PJ., Concur;
Hudson, J., Concur; Kuehn, J., Concur; Row-
land, J., Recuse.

C-2017-966 — Petitioner, Thomas Lloyd Elli-
son, was charged by Amended Information in
the District Court of Blaine County Case No.
CF-2015-128 with Rape in the Second Degree
(Counts 1 and 2), and Possession of Child Por-
nography (Count 3). On June 26, 2017, Peti-
tioner entered a negotiated blind plea to the
charges with the assistance and advice of re-
tained counsel. In exchange for Petitioner’s
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plea of no contest to Count 3 of the Amended
Information the State dismissed Counts 1 and
2. The Honorable Paul K. Woodward, District
Judge, accepted Petitioner’s plea and set the
matter for sentencing pending receipt of the
pre-sentence investigation report. On August
17, 2017, the District Court sentenced Petition-
er to imprisonment for twenty (20) years, a
$1,000.00 fine, $500.00 Victim’s Compensation
Assessment, $150.00 DNA Assessment, and
Costs. On August 24, 2017, Petitioner, with the
assistance of newly retained counsel, filed his
Application to Withdraw Plea of No Contest.
On September 8, 2017, the District Court held
an evidentiary hearing on Petitioner’s request
and denied the motion. Petitioner timely filed
his Notice of Intent to Appeal seeking to ap-
peal the denial of his application to withdraw
plea. The trial court’s order denying Petition-
er’s Application to Withdraw Plea of No Con-
test is AFFIRMED. Opinion by: Lumpkin, PJ.;
Lewis, V.PJ., Concur; Hudson, J., Concur;
Kuehn, J., Concur; Rowland, J., Concur.

RE-2017-0483 — Appellant, Christopher
Whibbey, pled guilty on March 18, 2016, in
Oklahoma County District Court Case No.
CF-2013-8418, to Count 1 — Indecent or Lewd
Acts with a Child Under Sixteen and Count 2
— Manufacturing Child Pornography. He was
sentenced on each count to twenty years sus-
pended except for the first two years, with
rules and conditions of probation. The sen-
tences were ordered to run concurrently, with
credit for time served. Appellant was also
fined $50.00. The State filed an application to
revoke Appellant’s suspended sentences on
November 8, 2016. Following a revocation
hearing on May 1, 2017, before the Honorable
Michele McElwee, District Judge, Appellant’s
suspended sentences were revoked in full,
with credit for time served. The sentences were
ordered to run concurrently. Appellant appeals
the revocation of his suspended sentences. The
revocation of Appellant’s suspended sentences
is AFFIRMED. Opinion by: Lumpkin, P.J.; Lew-
is, V.PJ.: Concur; Hudson, J.: Concur; Kuehn, J.:
Concur; Rowland, J.: Concur.

C-2017-1070 — Daltyn Ryan Stout, Petition-
er, entered an Alford plea to first degree man-
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slaughter (Count 1) and conspiracy to commit
a felony (Count 2) in Case No. CF-2015-887 in
the District Court of Kay County. The Honor-
able Philip A. Ross, District Judge, found Stout
guilty and sentenced him to twenty years
imprisonment with all but ten years suspended
and a $500.00 fine in Count 1, ten years impris-
onment and a $100.00 fine in Count 2, and
ordered the sentences to be served concurrent-
ly. Stout filed a timely motion to withdraw his
guilty plea which the court denied after evi-
dentiary hearing. From this denial, Daltyn
Ryan Stout has perfected his appeal. The Peti-
tion for Writ of Certiorari is DENIED. The
Judgment and Sentence of the District Court is
AFFIRMED. Opinion by: Lewis, V.P].; Lump-
kin, PJ., concurs; Hudson, J., concurs; Kuehn,
J., concurs; Rowland, J., concurs.

F-2016-626 — Christopher Shane Lee Fuen-
tez, Appellant, was tried by jury for the crimes
of Count 1: Conjoint Robbery and Count 2:
Possession of a Firearm, both After Former
Conviction of a Felony, in Case No. CF-2014-
178, in the District Court of Muskogee County.
The jury returned a verdict of guilty and rec-
ommended as punishment on Count 1: twenty
years imprisonment and Count 2: three years
imprisonment. The trial court sentenced ac-
cordingly and ordered the sentences to run
concurrently and further imposed a one year
term of post-imprisonment supervision. From
this judgment and sentence Christopher Shane
Lee Fuentez has perfected his appeal. The
Judgments and Sentences of the District Court
are REVERSED and the matter REMANDED
with instructions to DISMISS. Opinion by: Hud-
son, J.; Lumpkin, PJ., Dissent; Lewis, V.P]., Dis-
sent; Kuehn, J., Concur; Rowland, J., Concur.

Thursday, July 26, 2018

F-2017-0880 — Appellant, Sarah Ashley Wil-
kerson, was charged on September 28, 2015, in
Case No. CF-2015-0308, in the District Court of
Osage County, with Count 1 — Possession of
Controlled Dangerous Substance, a felony,
Count 2 — Domestic Abuse — Assault and Bat-
tery, a misdemeanor, and Count 3 — Obstruct-
ing an Officer, a misdemeanor. Appellant
entered a plea of guilty on December 30, 2015,
and was admitted into the Osage County Drug
Court Program. The State filed an application to
terminate Appellant from the Drug Court Pro-
gram on November 16, 2016. Appellant stipu-
lated to the State’s allegations at a hearing held
on February 1, 2017. The Honorable Stuart L.
Tate, Special Judge, accepted Appellant’s stipu-
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lation, took the matter under advisement, and
continued the hearing. Following a hearing on
August 16,2017, Appellant was terminated from
Drug Court. Appellant was sentenced on Count
1 to eight years, all suspended but for the first
six years to serve. She was sentenced to one year
in the Osage County Jail on Counts 2 and 3. The
sentences were ordered to run concurrently,
with credit for time served. Appellant was also
fined $300.00 on Count 1, $200.00 on Count 2
and $100.00 on Count 3. Appellant appeals from
her termination from Drug Court. Appellant’s
termination from the Osage County Drug Court
Program is AFFIRMED. Opinion by: Hudson, J.;
Lumpkin, PJ., Concurs; Lewis, V.P]., Concurs;
Kuehn, J., Concurs; Rowland, J., Concurs.

F-2017-544 — Christopher Breondi Thomp-
son, Appellant, was charged in Case No. CF-
2014-7069, in the District Court of Oklahoma
County, with Count 1: Burglary in the First
Degree, After Former Conviction of Two Felo-
nies; Count 2: Concealing Stolen Property, Af-
ter Former Conviction of Two Felonies; and
Count 3: Aggravated Attempting to Elude,
After Former Conviction of Two Felonies. Af-
ter a nonjury trial, Thompson was convicted of
the charged offenses. The Honorable Cindy H.
Truong, District Judge, sentenced Thompson to
twenty years imprisonment on each count and
ordered that the sentences for all three counts
run concurrently each to the other. Judge Truong
also ordered credit for time served. Thompson
now appeals. The Judgment and Sentence of the
District Court is AFFIRMED. Opinion by: Hud-
son, J.; Lumpkin, PJ., Concurs; Lewis, V.PJ,,
Concurs; Kuehn, J., Concurs; Rowland, ],
Recuses.

RE-2017-380 — On September 15, 2015, Ap-
pellant Daniel Wayne Lail, represented by
counsel, entered a plea of nolo contendere to
Larceny of an Automobile in LeFlore County
Case No. CF-2015-305. Lail was sentenced to
twelve (12) years, all suspended, subject to
rules and conditions of probation. On July 6,
2016, the State filed an Application to Revoke
Lail’s suspended sentence alleging Lail violat-
ed his terms and conditions of probation by
committing the new crime of First Degree Bur-
glary as alleged in LeFlore County Case No.
CF-2016-315. On April 11, 2017, the District
Court of LeFlore County, the Honorable Mari-
on Fry, Associate District Judge, revoked the
remainder of Lail’s suspended sentence in full.
The revocation of Lail’s suspended sentence is
AFFIRMED. Opinion by: Kuehn, J.; Lumpkin,
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PJ., Concur; Lewis, V.P]., Concur; Hudson, J.,
Concur; Rowland, J., Concur.

F-2017-897 — On December 9, 2010, Appellant
Dustin Shane Graves entered a plea of nolo con-
tendere in Pontotoc County District Court Case
No. CF-2010-184. Appellant was admitted to the
Pontotoc County Drug Court Program pursuant
to a Drug Court Plea Agreement and his sen-
tencing was de-layed. On June 21, 2017, the State
filed an application to terminate Appellant’s
participation in Drug Court. Following a hear-
ing on the application, the Honorable C. Steven
Kessinger, District Judge, sustained the State’s
application and sentenced Appellant pursuant
to his Drug Court Plea Agreement. Appellant
appeals. The termination of Appellant’s partici-
pation in Drug Court is AFFIRMED. Opinion by:
Lumpkin, PJ.; Lewis, V.PJ.: Concur; Hudson, J.:
Concur; Kuehn, J.: Concur; Rowland, J.: Concur.

F-2017-881 — Michael Lee Cowan, Appel-
lant, was tried by jury for the crime of Lewd
Proposals to a Child Under Sixteen in Case No.
CF-2014-317 in the District Court of Cherokee
County. The jury returned a verdict of guilty
and recommended as punishment three years
imprisonment. The trial court sentenced ac-
cordingly. From this judgment and sentence
Michael Lee Cowan has perfected his appeal.
AFFIRMED. Opinion by: Kuehn, J.; Lumpkin,
PJ., concur in result; Lewis, V.P]., concur; Hud-
son, J., concur; Rowland, J., concur.

F-2017-724 — Daniel Terrell Smith, Appel-
lant, was tried by jury for the crimes of Count I
— Assault and Battery With a Dangerous Weap-
on; Count II — Burglary in the First Degree;
Count III — Domestic Abuse Assault and Bat-
tery; Count IV — Violation of a Protective
Order; and Count V — Maiming in Case No.
CF-2014-7327 in the District Court of Oklaho-
ma County. The jury returned a verdict of
guilty and recommended as punishment 10
years imprisonment on each of Counts [ and II,
a $5000.00 fine in Count III; a $1000.00 fine in
Count 1V; and 20 years on Count V. The trial
court sentenced accordingly and ordered the
sentences to be served consecutively. From this
judgment and sentence Daniel Terrell Smith
has perfected his appeal. The Judgment and
Sentence in Counts II, III, IV and V are AF-
FIRMED; the Count I Judgment and Sentence
is DISMISSED. Opinion by: Kuehn, J.; Lump-
kin, PJ., concur.; Lewis, V.PJ., concur.; Hudson,
J., concur.; Rowland, J., concur.
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Thursday, August 2, 2018

F-2017-513 — William Campbell, Appellant,
was tried by jury for the crimes of Count 1 -
First Degree Murder and Count 2 - Feloniously
Pointing a Firearm in Case No. CF-2015-3492 in
the District Court of Tulsa County. The jury
returned a verdict of guilty and recommended
as punishment life imprisonment and a $1000
fine on Count 1 and five years and a $1000 fine
on Count 2. The trial court sentenced accord-
ingly. From this judgment and sentence William
Campbell has perfected his appeal. AFFIRMED.
Opinion by: Kuehn, J.; Lumpkin, PJ., Concur;
Lewis, V.PJ., Concur; Hudson, J., Concur; Row-
land, J., Concur.

C-2017-976 — Anna Marie Hyden, Petitioner,
entered a blind plea of guilty in Case No. CF-
2016-380, in the District Court of Tulsa County,
before the Honorable William D. LaFortune, to
Child Neglect, After Former Conviction of a
Felony. Judge LaFortune accepted Petitioner’s
plea and after a hearing, sentenced Petitioner
to twenty-five years imprisonment with the last
five years suspended and further imposed vari-
ous fines, costs and fees. Petitioner then filed an
application to withdraw her guilty plea and
after that hearing the motion was denied. Peti-
tioner now seeks a writ of certiorari. The Petition
for Writ of Certiorari is DENIED. The Judgment
and Sentence of the District Court is AFFIRMED.
Opinion by: Hudson, J.; Lumpkin, PJ., Concurs
in Results; Lewis, V.PJ., Concurs; Kuehn, J., Con-
curs; Rowland, J., Concurs.

COURT OF CIVIL APPEALS
(Division No. 1)
Thursday, July 19, 2018

115,057 — Richard Ford, Joe Bob Lovett,
Dona Lovett and Colton Lovett; Jeremy Smith,
individually and as Parent and Next Friend of
J.S. and AS., Minors, Plaintiffs/Appellants/
Counter-Appellees, vs. Mark A. Qualls and
Colton Lee Lovett, Defendants/Appellees/
Counter-Appellants. Appeal from the District
Court of Wagoner County, Oklahoma. Honor-
able Darrell G. Shepherd, Judge. Plaintiffs/
Appellants/Counter-Appellees Richard Ford,
Joe Bob Lovett, Dona Lovett, Colton Lovett,
and Jeremy Smith, individually and as Parent
and Next Friend of J.S. and A.S., Minors, seek
review of the trial court’s order denying their
motion for new trial after a jury returned a ver-
dict for Defendants/Appellees/Counter-Ap-
pellants Mark A. Qualls and Colton Lee Lovett
on Plaintiffs” claims to recover damages for
personal injuries sustained in an automobile
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collision. In the counter appeal, Defendants/
Appellees/Counter-Appellants Mark A. Qualls
and Colton Lee Lovett seek review of the trial
court’s order denying their post-judgment mo-
tion to assess prevailing party attorney’s fees
and costs. Whether the Plaintiffs were required
to wear their seat belts by law or not, the De-
fendants were not barred from commenting on
Plaintiffs” admission they did not in closing
argument and, based on this evidence, the jury
would have been justified in concluding that
Plaintiffs contributed to their own injuries by
failing to wear their seat belts. The trial court
discerned no misconduct by Defendants’ coun-
sel in closing argument, nor do we. The trial
court held Defendants did not adequately sup-
port their request for attorney’s fees with evi-
dence of the reasonableness of the time spent
or the value of the time spent. Given the nomi-
nal time involved in the defense of the prop-
erty damage claim, we cannot say the trial
court abused its discretion in refusing to award
attorney’s fees and costs to Defendants. AF-
FIRMED. Opinion by Joplin, J.; Bell, PJ. and
Buettner, J., concur.

115,437 — Catherine E. Waide, Plaintiff/
Appellant, vs. Oklahoma Employment Securi-
ty Commission, Board of Review of the Okla-
homa Employment Security Commission, The
City of Oklahoma City, Defendants/Appellees.
Appeal from the District Court of Oklahoma
County, Oklahoma. Honorable Bryan Dixon,
Judge. Appellant, Catherine Waide, seeks re-
view of the Oklahoma County District Court’s
order affirming the decision of the Board of
Review of the Oklahoma Employment Security
Commission, which denied Appellant unem-
ployment benefits after she was involuntarily
terminated from her employment with the City
of Oklahoma City. Appellant was terminated
from employment on June 22, 2015, after hav-
ing worked for the City of Oklahoma City
since February 3, 1993. At the time her employ-
ment ended, Appellant worked for the Parks,
Recreation and Cultural Division for the City
as the Parks and Grounds Superintendent. On
June 5, 2015, Appellant was presented with a
pre-determination hearing and report, she was
told she could respond to the allegations listed
in the report: a) fostering a culture of intimida-
tion, b) poor decision making/management of
human resources, and c) unprofessionalism.
She was accused of intimidating a job candi-
date to whom she was to offer a promotion and
worked against him and attempted to get him
tired after he accepted the promotion. She did
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not immediately terminate an employee who
threatened other employees with a machete,
instead she initially transferred the employee,
although she fired the employee when instruct-
ed to do so by a superior. She was accused of
dancing and singing in celebration, in front of
other employees, when her supervisor re-
signed. And she used a derogatory word for
disabled individuals during a meeting about
hiring and a job fair. Appellant provided a
written response to the report, in which she
explained the context of these decisions or
denied the allegation in the report. Appellant
first appealed the denial of unemployment
benefits to the Board of Review, which found it
was “more likely than not” that Appellant be-
haved as her employer alleged and found the
cumulative effect of Appellant’s misconduct
and violations of policy demonstrated that she
acted inappropriately and not in the interests
of her employer. The Board found her behavior
was “a deliberate act constituting a material
and substantial breach of her job duties pursu-
ant to her contract of employment and her
obligations to her employer. Claimant engaged
in misconduct connected to the work. Accord-
ingly, benefits are disallowed.” The Oklahoma
County District Court affirmed the Board’s
decision. Appellant then brought this appeal.
Appellant’s alleged errors in this appeal fall
into essentially two categories, a) attacking the
sufficiency of the evidence that was presented
in support of her termination and denial of
unemployment benefits, and b) a legal argu-
ment that asserts the evidence of Appellant’s
conduct, even if believed, does not constitute
misconduct so as to deprive Appellant of her
entitlement to unemployment benefits. “The
findings of the Board of Review as to facts are
conclusive, if supported by the evidence, and
the jurisdiction of the district court is confined
to questions of law. See 40 O.S. § 2-610.” Nor-
dam v. Bd. of Review of Oklahoma Employment
Sec. Comm’n, 1996 OK 110, 925 P.2d 556, 559.
The record supported the factual finding of the
Board and the District Court’s affirmation of
those findings. The next component of this
court’s inquiry is whether Appellant’s conduct
rose to the level of misconduct under the terms
of 40 O.S. Supp.2014 § 2-406 so as to deprive
Appellant of the right to receive unemploy-
ment benefits. The hearing officer’s decision
rests on the officer’s finding that Appellant’s
“behavior shows a deliberate act constituting a
material and substantial breach of her job
duties pursuant to her contract of employment
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and her obligations to her employer,” in keep-
ing with the statute’s provisions, 40 O.S. § 2-
406(B)(1). In reviewing Appellant’s actions,
there is evidence upon which the hearing offi-
cer and later the Oklahoma County District
Court could have determined Appellant acted
deliberately or carelessly in her management
position, acting counter to her employer’s di-
rectives and interests. We find no relief is war-
ranted on Appellant’s propositions of error.
The order of the Oklahoma County District
Court, affirming the decision of the Board of
Review, is AFFIRMED. Opinion by Joplin, J.;
Bell, PJ., and Buettner, J., concur.

115,540 — In the Matter of the Estate of
Gladys Clark Stephens: Robert L. Myers and
Barry D. Myers, Co-Administrators of the
Estate of Gladys Clark Stephens, Appellants,
vs. Diane Robinson, Appellee. Appeal from the
District Court of Oklahoma County, Oklaho-
ma. Honorable Allen ]. Welch, Judge. This mat-
ter stems from a 2016 appeal which affirmed an
Oklahoma County District Court order quiet-
ing title to oil, gas, and mineral rights that once
belonged to Gladys Clark Stephens (Case No.
114,386). After the trial court order was ap-
pealed, this court issued an opinion quieting
title to the subject property in the Appellee,
Diane Robinson, who claimed the property by
virtue of her predecessor in interest, Hoy
Clark, Mrs. Stephens brother. Hoy Clark assert-
ed Mrs. Stevens’ oil, gas and mineral interests
were conveyed to him by his sister in 1972.
After receiving the favorable quiet title ruling
at trial and on appeal, Appellee Robinson
sought an accounting from Mrs. Stephens’
Estate. Upon the Estate’s accounting, the Estate
noted it received funds attributable to the sub-
ject properties in the amount of $82,288.43.
Appellee requested the Estate deliver payment
of the $82,288.43, plus prejudgment interest
through September 29, 2015 (the date the trial
court determined title ownership prior to ap-
peal) and post-judgment interest from Septem-
ber 29, 2015 thereafter, in accordance with 52
O.S. Supp.2010 §570.10(D)(1)-(2), the Produc-
tion Revenue Standards Act. The trial court
awarded the property owners in whom title
was quieted the $82,288.43, as well as the inter-
est “to be quantified per 52 O.S. 570.10(D)(1)
and (2).” From this order the Estate appeals.
The issue of entitlement to an attorney’s fee,
costs, and interest presents purely a legal ques-
tion which we review de novo without defer-
ence to the trial court’s determination. Finnell v.
Jebco Seismic, 2003 OK 35, | 7, 67 P.3d 339, 342.
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Appellant asserts that requesting post-judg-
ment interest after a protracted quiet title pro-
ceeding violates the Estate’s due process, as
Appellee pursued her quiet title claim without
requesting damages in the earlier pleadings;
her requested relief and the corresponding
judgment entered addressed only the issue of
quieting title. The Estate argues that Appellee
might have sought a judgment for damages in
the quiet title proceeding and may have pre-
vailed if the evidence had warranted it; how-
ever, Appellee did not seek damages and at
this point is foreclosed from doing so. The first
question in this case is whether or not Appellee
could have sought damages relating to her
quiet title action upon which post-judgment
interest might have attached. We find in the
affirmative, Appellee could have sought such
damages and did not do so. Pruitt v. Hammers,
1955 OK 348, 292 P.2d 157, 159. Appellee is pre-
cluded at this juncture to seek damages claims
which she should have pursued at the time she
sought her equitable relief. In addition, while
we agree the court may conduct a post-judg-
ment accounting, the trial court’s interest
award is not appropriate in this case. Trapp
Associated v. Tankersley, 206 Okl. 118, 240 P.2d
1091; Allison v. Allen, 1958 OK 125, 326 P.2d
1059, 1063. With respect to the award of pre-
judgment interest, 12 O.S. § 696.3(A)(2) does
not offer Appellee a mechanism whereby she
could omit a statement regarding prejudgment
interest from the appealable order quieting title
and then seek prejudgment interest during the
accounting phase after the quiet title action
was concluded and affirmed on appeal. In re
Estate of Bleeker, 2013 OK CIV APP 106, | 13,
316 P.3d 932, 935-36. Regarding the Production
Revenue Standards Act, Appellee cannot now
use the Act to claim an entitlement to prejudg-
ment interest or to any other award the Act
might offer, as she has not previously made
claims based on the Act. The order of the trial
courtis REVERSED and this cause is REMAND-
ED. Opinion by Joplin, J.; Bell, PJ., and Buettner,
J., concur.

115,749 — In the Matter of the Adoption of
J.D.E. and A.N.E, minor children. Appeal from
the District Court of Tulsa County, Oklahoma.
Honorable Kurt Glassco, Judge. Appellant
Step-Father of the Minor Children, ].D.F. and
AN.E, seeks review of the trial court’s order
awarding visitation expenses and attorney’s
fees to Appellee Natural Father of the Minor
Children on a finding of the bad faith prosecu-
tion of adoption proceedings by Step-Father.
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No doubt this litigation placed a substantial
emotional and financial strain on both Natural
Father and Natural Mother. However, from our
review of the record, we cannot say the con-
duct of Natural Mother and Step-Father rose to
the level of bad faith or vexatious conduct as to
warrant an award of attorney’s fees, and we
hold the trial court erred in so holding. We
likewise hold the trial court abused its discre-
tion in awarding Natural Father his supervised
visitation expenses, as we believe the propriety
of those expenses should be left to the divorce
court where the order for supervised visitation
originated. Having so held, we nevertheless
approve the award of costs to Natural Father as
authorized by 12 O.S. §930, and the order of the
trial court awarding costs is AFFIRMED. The
orders of the trial court awarding attorney’s
fees and supervised visitation expenses are
REVERSED. Opinion by Joplin, J.; Bell, PJ., and
Buettner, J., concurs in part, dissents in part
with opinion.

116,119 — Richard “Jay” Joyner, Plaintiff/
Appellant, vs. Blackmon Mooring of Oklaho-
ma City, Inc., an Oklahoma corporation, Defen-
dant/Appellee. Appeal from the District Court
of Oklahoma County, Oklahoma. Honorable
James B. Croy, Judge. Plaintiff/ Appellant Rich-
ard “Jay” Joyner appeals from judgment in
favor of Defendant/ Appellee Blackmon Moor-
ing of Oklahoma City, Inc. on his breach of
contract claim. After de novo review, we hold
the trial court did not err in applying the bur-
den of proof and, if there was any error, it was
harmless. The trial court found there was
uncontroverted evidence that Joyner failed to
perform under the terms of the contract. With-
out a record on appeal, we must assume the
facts underlying the trial court’s judgment
were proven. AFFIRMED. Opinion by Buettner,
J.; Bell PJ., and Joplin, J., concur.

116,618 — In Re the Matter of the Adoption
of AW.L.W.,, a minor child: DeAndre’a Tatum
and Chellse Lawrence, Petitioners/Appellants,
vs. Kennon White, Respondent/Appellee. Ap-
peal from the District Court of Canadian Coun-
ty, Oklahoma. Honorable Bob W. Hughey,
Judge. Petitioners/Appellants DeAndre’a Ta-
tum (Step-Father) and Chellse White (Mother)
(collectively, Appellants) appeal an order deny-
ing their application to adjudicate Mother’s
minor child, AW.LW, eligible for adoption
without the consent of Respondent/Appellee
Kennon White (Natural Father). Appellants
sought adoption without consent based on
Natural Father’s failure to support the child
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and failure to maintain a relationship with the
child. Natural Father argued Mother had pre-
vented him from maintaining a relationship.
The trial court found Appellants had failed to
meet their burden of proving by clear and con-
vincing evidence that Natural Father’s consent
was unnecessary, based in part on the trial
court’s finding that any judicial action by Nat-
ural Father would have been futile. The trial
court’s finding that Mother prevented Natural
Father from maintaining a relationship with
the child is not against the clear weight of the
evidence and we AFFIRM. Opinion by Buettner,
J.; Bell, PJ., and Joplin, J., concur.

116,632 — All Steel Carports, Plaintiff/Ap-
pellant, vs. Larry Perry, Defendant/Appellee.
Appeal from the District Court of McClain
County, Oklahoma. Honorable Leah Edwards,
Judge. In this action for defamation and tor-
tious interference with business relations,
Plaintiff/ Appellant, All Steel Carports, sought
an injunction and punitive damages against
Defendant/Appellee, Larry Perry, for erecting
a billboard sized, publicly-visible sign on his
property which stated the carport installed by
Plaintiff leaked when it rained and it might
make a good chicken coop. The trial court ap-
plied the Oklahoma Citizens Participation Act,
12 O.S. Supp. 2014 §1430 et seq. (Act), and dis-
missed Plaintiff’s case. The Act’s purpose is to
encourage and safeguard the constitutional
rights of persons to “petition, speak freely, as-
sociate freely and otherwise participate in gov-
ernment to the maximum extent permitted by
law and, at the same time, protect the rights of
a person to file a meritorious lawsuit for a
demonstrable injury.” Anagnost v. Tomecek, 2017
OK 7, 18, 390 P.3d 707, quoting §1430(B) of the
Act. The Act “accomplishes this goal by allow-
ing parties to file motions to dismiss legal
actions if the legal action relates or is in re-
sponse to free speech.” Anagnost, 2017 OK 7 at
q8. After de novo review, we find Plaintiff did
not establish by clear and specific evidence a
prima facie case for each essential element of its
claims as required by §1434(C) of the Act and
affirm the trial court’s dismissal order. AF-
FIRMED. Opinion by Bell, PJ.; Joplin, J., and
Buettner, J., concur.

116,904 — Gloria Currens and John Currens,
Wife and Husband, Plaintiffs/Appellants, vs.
Panama Public School District, Defendant/
Appellee. Appeal from the District Court of
LeFlore County, Oklahoma. Honorable Jona-
than K. Sullivan, Judge. Plaintiffs/ Appellants,
Gloria and John Currens, appeal from the trial
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court’s grant of summary judgment in favor of
Defendant/Appellee, Panama Public School
District, in this action involving a slip and fall
on school grounds. In 2015, Plaintiff Gloria
Currens slipped and fell on a ramp located on
Defendant’s property while attending an alum-
ni event with her husband on a Saturday night.
Plaintiff John Currens claims loss of consor-
tium as a result of his wife’s injuries. At trial
they alleged Defendant was negligent in main-
taining its property. The trial court held 51 O.S.
Supp. 2013 §155(21) precluded liability because
the event was approved by the local school
board, on school grounds, and after regular
hours. Upon de novo review, we hold there
exists no disputed issue of material fact and
affirm. AFFIRMED. Opinion by Bell, PJ.; Jop-
lin, J., and Buettner, J., concur.

Thursday, July 19, 2018

115,625 — In Re The Marriage of Luther:
James Luther, Petitioner/Appellant, vs. Chris-
tie Luther, Respondent/Appellee. Appeal from
the District Court of Oklahoma County, Okla-
homa. Honorable Richard Odgen, Judge. Father
seeks review of the trial court’s order modify-
ing custody of the parties” minor child from
Father’s sole custody to the joint custody of
Father and Mother, and awarding attorney’s
fees to Mother. Father asserts Mother failed to
prove the requisite substantial change of condi-
tion necessary to modify custody, and erred as
a matter of fact and law in awarding attorney’s
fees to Mother. Since her release from incar-
ceration, Mother has established a non-profit
organization for the vocational training of in-
mates, she has been granted increased visita-
tion with the child as, at least implicitly, in the
child’s best interest, and Father has interfered
with Mother’s visitation on many occasions.
We hold this evidence demonstrates the exis-
tence of a permanent, substantial and material
change of circumstances since entry of the
order for sole custody by Father, and supports
the trial court’s order modifying the order for
sole custody by Father to joint custody by
Mother and Father. In the present case, the trial
court noted a “modest income disparity be-
tween the parties.” On this basis, the trial court
was justified in awarding Mother attorney’s
fees and costs, and given the difference in in-
come, we cannot say the trial court abused its
discretion in awarding Mother some attorney’s
fees and costs. AFFIRMED. Opinion by Joplin,
J.; Bell, PJ., and Buettner, J., concur.
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116,474 — Southcrest Hospital and Zurich
American Insurance Company, Petitioners, vs.
Linda Molinard and The Workers” Compensa-
tion Court of Existing Claims, Respondents.
Proceeding to Review an Order of a Three-
Judge Panel of the Workers” Compensation
Court of Existing Claims. Petitioners South-
crest Hospital (Employer) and Zurich Ameri-
can Insurance Company (Insurer) seek review
of an order of a three-judge panel of the Work-
ers’” Compensation Court of Existing Claims
which affirmed an order of the trial court ap-
portioning settlement proceeds that Respon-
dent Linda Molinard received from a third-
party tortfeasor. The applicable statute directs
that the parties may agree to divide the settle-
ment or the District Court may do so; nothing
in the statute provides for the Workers” Com-
pensation Court of Existing Claims (WCCEC)
to apportion the settlement. The panel found
the parties had agreed for the WCCEC to di-
vide the settlement, but the record does not
support that finding. In order to accomplish
the statutory purpose of avoiding a double re-
covery, Employer and Insurer were entitled to
suspend workers’ compensation benefits pay-
ments to Molinard to recoup the amount she
received from the third-party tortfeasor. The
panel’s order is contrary to law and we RE-
VERSE AND REMAND FOR FURTHER PRO-
CEEDINGS consistent with this opinion. Opin-
ion by Buettner, J.; Bell, PJ.; concur in result,
Joplin, J., concurs.

116,575 — Donald J. Webb, Petitioner, vs. T-G
Excavating Inc. of Oklahoma, Gray Insurance
Co., and The Workers” Compensation Court of
Existing Claims, Respondents. Proceeding to
Review an Order of a Three-Judge Panel of the
Workers” Compensation Court of Existing
Claims. Petitioner, Donald J. Webb (Claimant),
appeals from an order of a three-judge panel
of the Workers” Compensation Court of Exist-
ing Claims (Panel). The Panel affirmed the
trial court’s finding that Claimant is Perma-
nently Partially Disabled (PPD) and is entitled
to continuing medical treatment. The Panel va-
cated the trial court’s finding that Claimant is
permanently disfigured and held Respondent
T-G Excavating, Inc. of Oklahoma (T-G) is not
responsible for any continuing medical treat-
ment. An unappealed trial court ruling involv-
ing Claimant’s other employer (BECCO) held
the cost of continuing medical maintenance
was to be split 50/50 between T-G and BECCO.
We hold the Panel’s order is not supported by
competent evidence. The undisputed expert
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medical evidence indicates Claimant’s con-
tinuing medical maintenance should be bourne
equally by T-G and BECCO. By extension, the
award for Claimant’s disfigurement occasioned
by his treatment should also be evenly appor-
tioned. SUSTAINED IN PART, VACATED IN
PART AND REMANDED WITH INSTRUC-
TIONS. Opinion by Bell, PJ.; Joplin, J., and
Buettner, J., concurs.

116,607 — Angela Byrd, Successor Trustee of
the Gaylord and Judy Elam Family Trust dated
March 3, 2010, Plaintiff/ Appellee, vs. Cham-
pion Mortgage Company, a Division of Nation-
star Mortgage, LLC; and Metlife Home Loans,
LLC., a Division of Metlife Bank, Defendant/
Appellant, vs. Gaylord Elam, Third-Party De-
fendant. Appeal from the District Court of Ca-
nadian County, Oklahoma. Honorable Paul
Hesse, Judge. In this action to quiet title and for
declaratory relief, Defendant/Appellant, Cham-
pion Mortgage Company, a Division of Nation-
star Mortgage, LLC (Champion), appeals from
the trial court’s summary judgment in favor of
Plaintiff / Appellee, Angela Byrd, (Trustee), Suc-
cessor Trustee of the Gaylord and Judy Elam
Family Trust dated March 3, 2010 (Trust). The
trial court found Gaylord Elam was not the
trustee of the Trust when he quit claimed trust
property located at 10408 Fairfax Lane, Yukon,
Oklahoma, Canadian County (subject proper-
ty), to himself; and therefore, that quit claim
deed was void. The court also found the mort-
gage lien on the subject property granted by
Gaylord Elam, individually, to Champion’s
successor was void. Based on these findings,
the court concluded Trustee is the owner of the
property free and clear of any encumbrances.
Finding no controversy as to any material facts,
we affirm the trial court’s summary judgment
in favor of Trustee. AFFIRMED. Opinion by
Bell, PJ.; Joplin, J., and Buettner, J., concurs.

(Division No. 2)
Tuesday, July 24, 2018

116,146 — Everett Robins, Plaintiff/Appel-
lant, vs. Frisco Ridge Homeowners” Associa-
tion, Inc., Defendant/Appellee, and Anthony
Grylls, Jeanne Grylls and Garet Earles, Defen-
dants. Appeal from Order of the District Court
of Canadian County, Hon. Bob W. Hughey,
Trial Judge. Plaintiff Everett Robins, neighbor-
hood resident and Vice-President of the Board
of Defendant Frisco Ridge Homeowners” Asso-
ciation (HOA), appeals the district court’s or-
der granting summary judgment in favor of
the HOA in his action seeking to recover dam-
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ages for injuries he sustained following an
altercation with a neighborhood resident and
that resident’s visiting stepson. The appeal has
been assigned to the accelerated docket pursu-
ant to Oklahoma Supreme Court Rule 1.36(b),
12 O.S. Supp. 2013, ch. 15, app. 1, and the mat-
ter stands submitted without appellate brief-
ing. There are no disputed issues of fact con-
cerning the existence of a special relationship
between Plaintiff and the HOA that would
impose a duty on the HOA to warn Plaintiff or
protect him from an intentional physical assault
by third parties. Absent that duty, Plaintiff can-
not maintain his negligence claim against the
HOA. Brewer v. Murray, 2012 OK CIV APP 109,
292 P.3d 41 (Approved for publication by the
Oklahoma Supreme Court). AFFIRMED. Opin-
ion from Court of Civil Appeals, Division II by
Fischer, ].; Thornbrugh, C.J., and Wiseman, PJ.,
concur.

Wednesday, July 25, 2018

115,916 — In re: ODS, ELS, WRS, MMS, and
NLS, adjudicated deprived children. Misti
Smith, Appellant, vs. State of Oklahoma, Ap-
pellee. Appeal from Order of the District Court
of Kingfisher County, Hon. Robert E. Davis,
Trial Judge. Appellant Misti Smith appeals
from the district court’s judgment entered on a
jury verdict terminating her parental rights to
her minor children. Misti claims that the dis-
trict court erred in admitting evidence of the
children’s lives with their foster parents. How-
ever, she failed to establish that the foster par-
ents’ testimony was comparative in nature or
that the jury was prejudiced by the testimony.
Misti also claims that the district court improp-
erly limited the jury’s discretion when it de-
clined to give her proposed jury instruction.
We find that the jury instructions were suffi-
cient to inform the jury of its obligation to ren-
der a fair judgment, and that Misti did not
suffer a violation of her constitutional rights.
Consequently, the district court’s judgment is
affirmed. AFFIRMED. Opinion from the Court
of Civil Appeals, Division II, by Fischer, J.;
Thornbrugh, C.J., and Wiseman, PJ., concur.

Thursday, July 27, 2018

116,513 — U.S. Bank National Association, as
Trustee for J.P. Morgan Mortgage Acquisition
Trust 2006-WMC2, Asset Backed Pass-Through
Certificates, Series 2006-WMC2 a/k/a U.S.
Bank N.A., as Trustee, on behalf of the Holders
of the J.P. Morgan Mortgage Acquisition Trust
2006-WMC2 Asset Backed Pass-Through Cer-
tificates, Series 2006-WMC?2, Plaintiff/Appel-
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lee, Lennard L. Finley, Defendant/Appellant,
and Spouse of Lennard L. Finley, if married;
Occupants of The Premises; Jewel L. Finley;
Spouse of Jewel L. Finley, if married, Defen-
dants. Proceeding to review a judgment of the
District Court of Oklahoma County, Hon. Patri-
cia G. Parrish, Trial Judge. Lennard L. Finley
appeals the decision of the district court allow-
ing foreclosure on a mortgage. We find that
Finley misinterprets 12 U.S.C. § 24 as forbid-
ding the Bank from suing in Oklahoma. We
find that Finley’s failure to either attend the
hearing on foreclosure or seek a continuance
was not due to “excusable neglect.” We find no
merit in Finley’s allegations that the trial court
relied on inadmissible hearsay; that Bank was an
“improper party” or that Bank and its counsel
committed some type of “jurisdictional fraud.”
We further reject Finley’s assertions that the note
and mortgage are invalid because of a MERS
assignment; that he was defrauded because he
was not told at the time of execution that the
original note and mortgage could be “unilater-
ally changed from a loan with a regulated
mortgage lender to an ‘investment’ contract
with a private equity investor;” and that Bank
has engaged in presenting “counterfeit securi-
ties” to the court in the form of the note. There
are two crucial facts in this matter that appear
undisputed. Finley made the note and mort-
gage, and ceased making payments on the note
over 10 years ago. A copy of a facially properly
endorsed note was presented. An affidavit
swore as to the amount owed, and the authen-
ticity of the note and mortgage. The foreclosure
process in this case was routine and correct,
and we find no error in the district court’s deci-
sion. AFFIRMED. Opinion from Court of Civil
Appeals, Division II, by Thornbrugh, C.J;
Wiseman, PJ., and Fischer, |., concur.

Tuesday, July 31, 2018

115,690 — Sara Chrisman, Petitioner/Appel-
lee, vs. Earl Chrisman, Respondent/Appellant.
Proceeding to review a judgment of the District
Court of Tulsa County, Hon. Theresa Dreiling,
Trial Judge. Earl Chrisman (Husband) appeals
various aspects of the decree of the district
court in a divorce case between Sara Chrisman
(Wife) and him. The district court found that
Wife’s share of a property known as the John-
son Farm was inherited and remained Wife’s
separate property. Husband argues that Wife
did not sufficiently show that the Farm was
inherited, and hence it is presumed to be mari-
tal property. We disagree. Husband further ar-
gues that the Farm was “commingled” so as to
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become marital. “Commingling” is not a term
that Oklahoma case law normally applies to
the use of real property. The term is generally
used in cases involving the conversion of sepa-
rate funds to joint funds. We find no evidence
that Husband acquired a marital share in the
Farm, either by “co-mingling” or by contribut-
ing to an increase in its value during marriage.
Husband further argues that the court failed to
surcharge Wife for several items of “missing”
property. We find no error in the court’s deci-
sion. The court further found that a $15,750
“service charge” claimed by Husband for car-
ing for cattle on the Farm after separation was
neither agreed, nor supported by evidence, nor
equitable. We find no error in this decision. We
also reject Husband’s argument that he was en-
titled to compensation for “post-separation use
of marital property” during the separation.
AFFIRMED. Opinion from Court of Civil Ap-
peals, Division II, by Thornbrugh, C.J.; Wise-
man, P.J., and Fischer J., concur.

116,408 — Multiple Injury Trust Fund, Peti-
tioner, vs. Patti Y. Gonzolez and The Workers’
Compensation Court of Existing Claims, Re-
spondents. Proceeding to Review an Order of a
Three-Judge Panel of the Workers” Compensa-
tion Court of Existing Claims, Hon. L. Brad
Taylor, Trial Judge. The Multiple Injury Trust
Fund seeks review of a panel’s order that af-
firmed, as modified, a workers” compensation
trial court’s award of permanent total disabili-
ty (PTD) benefits to Claimant. At the time of
her January 2009 injury, Claimant had no prior
adjudicated injuries; however, she did have a
pre-existing injury to her right arm that was
obvious and apparent to an ordinary layman.
When the court adjudicated the January 2009
injury, it made a Crumby finding of pre-existing
injury as to Claimant’s arm; and when the
court adjudicated Claimant’s MITF claim, it
found that the same injury not only was pre-
existing but also was obvious and apparent,
and that, as such, Claimant qualified as a previ-
ously physically impaired person under 85
O.S. Supp. 2005 § 171. We reject MITF’s conten-
tion that Claimant should not be able to “use”
an injury that is obvious and apparent, but
previously was adjudicated as a Crumby find-
ing, to qualify for benefits from the Fund. This
situation is not controlled by the rationale of
Ball v. Multiple Injury Trust Fund, 2015 OK 64,
360 P.3d 499, which excluded Crumby findings
from the category of previous adjudications of
disability, but did not address previously exist-
ing obvious and apparent injuries. We find the
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panel’s decision was correct, and that it is sup-
ported by competent evidence. SUSTAINED.
Opinion from Court of Civil Appeals, Division
II, by Thornbrugh, C.J.; Wiseman, PJ., and
Fischer, J., concur.

(Division No. 3)
Friday, July 20, 2018

116,044 — The State of Oklahoma, ex rel.,
Department of Transportation, Plaintiff/Ap-
pellee, vs. Tulsa Kampground, Inc., an Okla-
homa Corporation, Defendant/Appellant, and
Rogers County Treasurer, Defendant. Appeal
from the District Court of Rogers County,
Oklahoma. Honorable Sheila A. Condren,
Judge. Defendant/Appellant Tulsa Kamp-
ground, Inc. (Defendant) seeks review of the
trial court’s order granting judgment on a
jury’s verdict, which determined the value of
Defendant’s property taken by eminent domain
for highway widening and improvements by
Plaintiff/ Appellee the State of Oklahoma, ex
rel. Department of Transportation (the State).
We find the court did not abuse its discretion
by allowing the State to admit evidence con-
cerning Defendant’s sale of a billboard sign
relocated on Defendant’s remainder land. We
also find it was not an abuse of discretion for
the court to allow testimony from the State’s
expert witness regarding the “larger parcel”
land valuation method. AFFIRMED. Opinion
by Mitchell, J.; Swinton, PJ., and Goree, V.C]J.,
concur.

116,200 — In the Matter of the Estate of Cecil
Wayne Mackey: Vincent Mesis, III and Sean
Mesis, Respondents/Appellants, vs. Joe Mack-
ey, individually and as Personal Representa-
tive of the Estate of Cecil Mackey and as
Trustee of the Cecil Mackey Revocable Trust,
Petitioner/Appellee. Appeal from the District
Court of Kingfisher County, Oklahoma. Hon-
orable Paul K. Woodward, Judge. Respon-
dents/Appellants Vincent Mesis, III and Sean
Mesis (Grandsons) appeal from the trial court’s
Order Allowing Final Account of Personal
Representative, Determining Heirs, and Decree
of Distribution and Discharge in the probate of
the estate of Cecil Wayne Mackey (Cecil).
Grandsons objected to the account alleging
that Cecil did not have the capacity to execute
his will and trust. Grandsons additionally ar-
gued the will and trust were the result of
undue influence inflicted by Cecil’s son, Peti-
tioner/ Appellee Joe Mackey. We find the court
did not abuse its discretion when it found that
Cecil had testamentary capacity and that
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Cecil’s estate-planning documents were not
the product of undue influence. AFFIRMED.
Opinion by Mitchell, J.; Swinton, PJ., and
Goree, V.C.J., concur.

116,689 — Shari Shirley, Plaintiff/ Appellee,
vs. Sam Adamson, Defendant/Appellant. Ap-
peal from the District Court of Oklahoma
County, Oklahoma. Honorable Richard Ogden,
Judge. Defendant/Appellant Sam Adamson
(Adamson) appeals from an order granting
summary judgment to Plaintiff/ Appellee Shari
Shirley (Shirley) in Shirley’s action for breach of
contract and unjust enrichment stemming from
Adamson’s failure to repay a loan made by Shir-
ley. After de novo review, we find Adamson’s
affidavit did not comply with the statutory
requirements for affidavits. Because he attached
no other evidentiary material to his response,
the material facts alleged by Shirley are deemed
admitted. Further, we find the facts established
by Shirley entitle her to judgment as a matter
of law. We AFFIRM. Opinion by Mitchell, J.;
Swinton, PJ., and Goree, V.C]., all concur.

Wednesday, July 25, 2018

115,928 — Jennifer Fleming, Plaintiff/ Appel-
lant, vs. Rachael Whitney Hyde, Defendant/
Appellee. Appeal from the District Court of
Logan County, Oklahoma. Honorable Louis
Duel, Trial Judge. This is the second appeal in
this parentage/child custody action filed by Jen-
nifer Fleming (Fleming) against Whitney Hyde
(Hyde), the biological mother of a child who was
born during the parties” same sex, 10-year rela-
tionship. The couple raised the child together for
1% years until their relationship ended. In the
first appeal, the Supreme Court held Fleming
“had standing to pursue a best interest of the
child hearing,” vacated the trial court’s order
granting Hyde’s motion to dismiss Fleming’s
petition, and “remanded the case for further
proceedings.” See Fleming v. Hyde, 2016 OK 23,
99 6-7, 368 P.3d 435. VACATED AND RE-
MANDED FOR FURTHER PROCEEDINGS.
Opinion by Swinton, PJ. Mitchell, J., concurs;
Goree, V.C]., concurs specially.

115,975 — Associated Engineering Consul-
tants, LTD, Plaintiff/ Appellee, vs. Cross Texas
Land Services, Inc., Defendant, and Ed Meyers,
Defendant/Appellant. Appeal from the Dis-
trict Court of Payne County, Oklahoma. Hon-
orable Stephen R. Kistler, Judge. Defendant/
Appellant Ed Meyers appeals from judgment
entered against him and in favor of Plaintiff/
Appellee Associated Engineering Consultants,
Ltd (AEC) d/b/a Gose & Associates. The trial
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court found Meyers personally guaranteed the
indebtedness of his employer Defendant Cross
Texas Land Services, Inc. (CTLS). After de novo
review, we find the guaranty agreement is not
ambiguous. Meyers was acting as an agent of
CTLS and did not personally guarantee the
debt. We REVERSE. Opinion by Mitchell, J.;
Swinton, PJ., and Goree, V.C.]., concur.

(Division No. 4)
Tuesday, July 24, 2018

115,767 — Michelle Renee Coble, Petitioner/
Appellee, v. Camden Lee Coble, Defendant/
Appellant. Appeal from the District Court of
Grady County, Hon. John E. Herndon, Trial
Judge. Defendant appeals from a protective or-
der entered on the grounds of “DOMESTIC
ABUSE AND/OR STALKING.” With regard to
domestic abuse, we conclude that the trial
court’s decision regarding a threat of imminent
physical harm - i.e., that “the threat is real, nor
merely perceived,” Curry v. Streater, 2009 OK 5,
q 15, 213 P.3d 550 — is not clearly against the
evidence. We also conclude the trial court did
not abuse its discretion with regard to stalking
—i.e., that the trial court’s decision is not clearly
against the evidence that Defendant’s actions
rose to the level of “willful, malicious, and
repeated following or harassment . . . in a man-
ner that would cause a reasonable person to
feel frightened, intimidated, threatened, ha-
rassed, or molested and actually causes the
person being followed or harassed to feel ter-
rorized, frightened, intimidated, threatened,
harassed or molested.” 22 O.S. § 60.1(2). Conse-
quently, we conclude the trial court did not
abuse its discretion in granting Petitioner a
protective order on these grounds. AFFIRMED.
Opinion from Court of Civil Appeals, Division
IV, by Barnes, PJ.; Rapp, J., and Goodman, J.,
concur.
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CLASSIFIED ADS

SERVICES

OF COUNSEL LEGAL RESOURCES - SINCE 1992 -
Exclusive research & writing. Highest quality: trial and
appellate, state and federal, admitted and practiced
U.S. Supreme Court. Over 25 published opinions with
numerous reversals on certiorari. MaryGaye LeBoeuf
405-728-9925, marygayelaw@cox.net.

INTERESTED IN PURCHASING PRODUCING &
NONPRODUCING MINERALS; ORRIi. Please con-
tact Greg Winneke, CSW Corporation, P.O. Box 23087,
Oklahoma City, OK 73123; 210-860-5325; email
gregwinne@aol.com.

WANT TO PURCHASE MINERALS AND OTHER OIL/
GAS INTERESTS. Send details to: P.O. Box 13557, Den-
ver, CO 80201.

EXPERIENCED APPELLATE ADVOCACY

Over 150 appeals, over 40 published decisions
Over 20 Petitions for Certiorari granted

405-382-1212 e jerry@colclazier.com

FORENSIC DOCUMENT EXAMINER Board Certified,
Diplomate, Fellow, FBI National Academy Graduate,
Former OSBI Agent and Licensed Polygraph Examiner.
Arthur D. Linville, DABFE, FACFEI 405-736-1925.

DENTAL EXPERT
WITNESS/CONSULTANT
Since 2005
(405) 823-6434
Jim E. Cox, D.D.S.
Practicing dentistry for 35 years
4400 Brookfield Dr. Norman, OK 73072
JimCoxDental.com
jcoxdds@pldi.net.

DAVID ROBERTS CONSULTING, LLC IS A FULL-
SERVICE COLLISION INVESTIGATION AND RE-
CONSTRUCTION FIRM, including automobiles, mo-
torcycle, auto pedestrian, commercial motor vehicles,
railroad and watercraft collisions. The firm retains sev-
eral drug recognition experts who can assist on any
impairment case. Criminal defense on a case-by-case
basis. Website www.davidrobertsconsulting.com or
contact David Roberts 405-250-9973.

OFFICE SPACE

SPACE FOR TWO ATTORNEYS AND SUPPORT
STAFF. Use of common areas to include conference
rooms, reception services, copy room, kitchen and se-
curity. Price depends on needs. For more information,
send inquiry to djwegerlawfirm@gmail.com.
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OFFICE SPACE

LUXURY OFFICE SPACE AVAILABLE - One fully fur-
nished office available for lease in the Esperanza Office
Park near NW 150th and May Avenue. The Renegar
Building offers a beautiful reception area, conference
room, full kitchen, fax, high-speed internet, security,
janitorial services, free parking and assistance of our
receptionist to greet clients and answer telephone. No
deposit required, $955/month. To view, please contact
Gregg Renegar at 405-488-4543 or 405-285-8118.

OFFICE SPACE FOR RENT WITH OTHER ATTOR-
NEYS. NW Classen, OKC. Telephone, library, waiting
area, receptionist, telephone answering services, desk,
chair and file cabinet included in rent for $490 per month.
No lease required. Gene or Charles 405-525-6671.

POSITIONS AVAILABLE

DOWNTOWN OKC FIRM SEEKS EXPERIENCED
FAMILY LAW PARALEGAL with minimum of 3 years’
experience. College degree and paralegal certification
strongly preferred. Pay is commensurate with experi-
ence. Send resume to “Box FF,” Oklahoma Bar Associa-
tion, P.O. Box 53036, Oklahoma City, OK 73152.

BARNUM & CLINTON, in Norman, is looking for an
entry level associate attorney (0-3 years); and a parale-
gal or legal assistant. We are looking for individuals
eager to learn and ready to hit the ground running in
our busy litigation practice. Both positions require the
ability to take direction, work well with others and
have a professional demeanor, strong work ethic, self-
motivated and excellent computer skills with MS Of-
fice programs/Adobe Acrobat. Send resume and refer-
ences (law school transcript and writing sample for
attorney position) to cbarnum@coxinet.net.

OMAG, AN OKLAHOMA MUNICIPAL RISK POOL,
SEEKS AN ASSOCIATE GENERAL COUNSEL with
5-10 years’ experience in municipal law. Employment
law background preferred. This attorney will be respon-
sible for managing litigation files, attending mediations,
writing loss bulletins, answering legal questions for
members and developing and presenting materials at
various conferences. Must have the ability to travel
throughout the state and nationally to conduct training
and attend conferences. See vacancy announcement at
https://www.omag.org/careers/. Send resumes with
references to spaulson@omag.org.

ESTABLISHED, DOWNTOWN TULSA, AV-RATED
LAW FIRM SEEKS ASSOCIATE ATTORNEY with 3 - 6
years’ commercial litigation experience, as well as
transactional experience. Solid deposition and trial ex-
perience a must. Our firm offers a competitive salary
and benefits with bonus opportunity. Send replies to
“Box J,” Oklahoma Bar Association, P.O. Box 53036,
Oklahoma City, OK 73152.
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POSITIONS AVAILABLE

THE LAW FIRM OF CHUBBUCK DUNCAN & ROBEY
PC is seeking an experienced associate attorney with
1-3 years of experience. We are seeking a motivated at-
torney to augment its fast-growing trial practice. Excel-
lent benefits. Salary commensurate with experience.
Please send resume and writing sample to Chubbuck
Duncan & Robey PC, located at 100 North Broadway
Avenue, Suite 2300, Oklahoma City, OK 73102.

THE LAW FIRM OF COLLINS, ZORN & WAGNER
PC IS CURRENTLY SEEKING AN ASSOCIATE AT-
TORNEY with a minimum of 5 years’ experience in
litigation. The associate in this position will be respon-
sible for court appearances, depositions, performing
discovery, interviews and trials in active cases filed in
the Oklahoma Eastern, Northern and Western federal
district courts and Oklahoma courts statewide. Col-
lins, Zorn and Wagner PC, is primarily a defense litiga-
tion firm focusing on civil rights, employment, consti-
tutional law and general insurance defense. Please
send your resume, references and a cover letter includ-
ing salary requirements to Collins, Zorn and Wagner
PC, c/o Hiring Coordinator, 429 NE 50th, Second
Floor, Oklahoma City, OK 73105.

THE OKLAHOMA BAR ASSOCIATION HEROES pro-
gram is looking for several volunteer attorneys. The
need for FAMILY LAW ATTORNEYS is critical, but at-
torneys from all practice areas are needed. All ages, all
counties. Gain invaluable experience, or mentor a
young attorney, while helping someone in need. For
more information or to sign up, contact Margaret Tra-
vis, 405-416-7086 or heroes@okbar.org.

SMALL TULSA LAW FIRM IS IN NEED OF AN AS-
SOCIATE ATTORNEY with 1-3 years of experience to
support the firm’s commercial litigation and family
law practice. If interested, please send your resumé to
624 S. Boston, Suite 900, Tulsa, OK 74119. Your applica-
tion will be maintained in confidence.

THE OKLAHOMA CORPORATION COMMISSION
HAS AN OPENING FOR AN ATTORNEY in the Judi-
cial & Legislative Services Division, representing the
Transportation Division. This is an unclassified posi-
tion with a salary of $61,750-69,750 annually depend-
ing upon experience. Applicants should be admitted to
the bar for at least 5 years and have at least one year of
litigation experience with some administrative law ex-
perience preferred. Strong research and writing skills
required. Send resume and writing sample to Oklaho-
ma Corporation Commission, Human Resources Divi-
sion, P.O. Box 52000, Oklahoma City, OK 73152-2000.
For inquiries, contact Lori Mize at 405-521-3596 or at
HR3@occemail.com. Deadline: Aug. 24, 2018.

TITUS HILLIS REYNOLDS LOVE, A MID-SIZE
DOWNTOWN TULSA AV-RATED LAW FIRM, is seek-
ing a general civil litigation attorney with 1-7 years” ex-
perience. Applicants must be proficient at legal research,
writing, analysis and practical litigation strategies, and
must be able to work in a fast-paced team environment.
Salary commensurate with experience. Firm provides ex-
cellent benefits. Please send resume to Hiring Manager,
15 E. 5th Street, Suite 3700, Tulsa, OK 74103.
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POSITIONS AVAILABLE

EXPERIENCED LITIGATION LEGAL ASSISTANT (mi-
nimum 3 years’ experience) - downtown Oklahoma City
law firm seeks litigation legal assistant with experience
in civil litigation. Great working environment and excel-
lent benefits. Salary commensurate with experience.
Please send resume to Attn: Danita Jones, Chubbuck
Duncan & Robey, P.C., located at 100 North Broadway
Avenue, Suite 2300, Oklahoma City, OK 73102.

NORMAN BASED FIRM IS SEEKING SHARP, MOTI-
VATED ATTORNEYS for fast-paced transactional work.
Members of our growing firm enjoy a team atmosphere
and an energetic environment. Attorneys will be part of a
creative process in solving tax cases, handle an assigned
caseload and will be assisted by an experienced support
staff. Our firm offers health insurance benefits, paid va-
cation, paid personal days and a 401K matching pro-
gram. No tax experience necessary. Position location can
be for any of our Norman, OKC or Tulsa offices. Submit
resumes to justin@polstontax.com.

RIGHT OF WAY ACQUISITION COMPANY is hiring
an attorney or paralegal experienced in land title re-
view. Duties would include reviewing title packets to
determine ownership, coordinating research and po-
tentially reviewing various right of way related agree-
ments. Email resumes to ginger@aberdeenland.com.

MEDIUM-SIZE LAW FIRM IN OKC THAT HAS A DI-
VERSE PRACTICE of personal injury, workers’ comp,
family law, criminal defense, social security, among
other areas of practice is looking for a lawyer skilled in
social security practice that is also willing to assist in
other areas of practice. Experience preferred, but not
required. Office space, support staff, computer, phone/
internet, etc. provided. A modest monthly stipend will
be advanced. Ultimately, pay will be contingent on case
resolution. If interested, please submit resume to “Box
S,” Oklahoma Bar Association, P.O. Box 53036, Okla-
homa City, OK 73152.

PERSONAL INJURY ATTORNEY: A Tulsa law firm is
looking for an experienced PI attorney or a sharp prac-
titioner interested in developing PI skills. Newly li-
censed attorney inquiries welcomed. Send replies to
“Box F” Oklahoma Bar Association, P.O. Box 53036,
Oklahoma City, OK 73152.

BUSY NW OKC LAW FIRM SEEKS FULL-TIME, Mon-
day - Friday, 8 a.m. to 5 p.m., legal secretary/recep-
tionist. Criminal law experience is mandatory. Appli-
cant should possess knowledge in Microsoft Office.
The job duties will include docketing court dates, doc-
ument drafting, client relations and case management.
Attention to detail and proof reading is very important
in this position as this is a high-volume firm. Please
submit resume and references via fax 405-767-0529 or
email to alfrachel@coxinet.net.

SEEKING A FAMILY AND/OR CRIMINAL DEFENSE
LAWYER with three or more years of experience for an
expanding Tulsa-based law practice. Send replies to
“Box P” Oklahoma Bar Association, P.O. Box 53036,
Oklahoma City, OK 73152.
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POSITIONS AVAILABLE

PROGRESSIVE, OUTSIDE-THE-BOX THINKING BOU-
TIQUE DEFENSE LITIGATION FIRM seeks a nurse/
paralegal with experience in medical malpractice and
nursing home litigation support. Nursing degree and
practical nursing care experience a must. Please send
resume and salary requirements to edmison@berry
firm.com.

LEARN WHILE YOU EARN: You passed the bar exam.
Now what? A: Wait for clients to call while you draft
pleadings from scratch? Or, B: Learn to practice family
and criminal law while working with a skilled lawyer
who knows how to connect with clients. If you an-
swered B, we should talk. You know the basics. We
have work. Send replies to “Box A,” Oklahoma Bar As-
sociation, P.O. Box 53036, Oklahoma City, OK 73152.

CLASSIFIED INFORMATION

REGULAR CLASSIFIED ADS: $1.50 per word with $35 mini-
mum per insertion. Additional $15 for blind box. Blind box
word count must include “Box ___,” Oklahoma Bar Associa-
tion, PO Box 53036, Oklahoma City, OK 73152.”

DISPLAY CLASSIFIED ADS: Bold headline, centered, border
are $70 per inch of depth.

DEADLINE: See www.okbar.org/members /Barfournal /
advertising.aspx or call 405-416-7084 for deadlines.

SEND AD (email preferred) stating number of times to be
published to:

advertising@okbar.org, or
Mackenzie Scheer, Oklahoma Bar Association,
PO Box 53036, Oklahoma City, OK 73152.

Publication and contents of any advertisement are not to be
deemed an endorsement of the views expressed therein, nor
shall the publication of any advertisement be considered an en-
dorsement of the procedure or service involved. All placement
notices must be clearly nondiscriminatory.

DO NOT STAPLE BLIND BOX APPLICATIONS.

To get your free listing on the
OBA’s lawyer listing service!
Email the Membership Department
at membership@okbar.org

LOOKING
FOR SOMETHING?

CHECK YOUR BLUE BOOK!

The Oklahoma Legal Directory is
the official OBA directory of
member addresses and phone
numbers, plus it includes a guide
to government offices and a
complete digest of courts,
professional associations including
OBA committees and sections.
Available in print or the new FREE
digital version. To order a print
copy. call 800-447-5375 ext. 2 or
visit www.legaldirectories.com. To
see the digital version, visit
tinyurl.com/OKLegalDirectory.
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continuing legal education

MCLE CREDIT 1/0) g

PROGRAM PRESENTER:

Phil Feist,

W H I T E WH T E R Doerner Saunders Daniel & Anderson, Tulsa
September 5, 2018

Protection Planning Update:

Case Law Developments and

New Planning Technigues

September 12, 2018

Effective Protection Planning:

Essential "Pressure Hull" Draffing Provisions
THE NEXT GENERATION Seplember 19,2018
Efficient Protection Planning:
Drafting for Old and New Federal and

State Tax Issues

September 26, 2018 .
SEPTEMBER 5, ]2, ]g 8 26 érgélf?ir'?gr;l;sesgrﬁigIPII:?eQ?klyri]I% Provisions
NOON - 1PM.

LIVE Webcast Only BUNDLE:
it
FOR INFORMATION OR TO REGISTER, GO TO WWW.0KBAR.ORG/CLE or $50 EACH

Stay up-to-date and follow us on o o a No Discounts.
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continuing legal education

MCLE CREDIT 6/1

PROGRAM PLANNER/MODERATOR:

Lauren Lambright, Smolen, Smolen &
Roytman, PLLC, Tulsa Program
Paige Good, McAfee & Taft, OKC Program

2018

TOPICS COVERED:

* The US Supreme Court’s Ruling on
Class and Collective Action Waivers

LABOR AND EMPLOYMENT

LAW UPDATE  pe=e==

COSPONSORED BY THE OBA LABOR AND EMPLOYMENT LAW SECTION * Recent Developments with the
Fair Labor Standards Act

* The Continuing Evolution of Title VII
« Ethics in Employment Law
+ Considerations for Releases,

SEPTEMBER ]3 SEPTEMBER 2[] Non-Solicitation, and Confidentiality

9 AM.- 250 PM 9 AM.- 250 PM Aareement
OSU Tulsa Events Center Oklahoma Bar Center ;
. Early-bird registration by Sept. 6th for Tulsa and Sept. 13th for OKC is $150.
gg% ,'(\I o(f;’g[f[g\;]vg r?,]((j:l /Ié:/)il;':)li 140 LIVE Webcast Available Registration received after those dates will be $175 and walk-in registrations
are $200. Registration includes continental breakfast and lunch. To receive a
$10 di t on in-person prog register ohline and enter coupon code
Fall2018 at checkout. No live webcast available for Tulsa date. Registration
for the live webcast is $200. Members licensed 2 years or less may register
FOR INFORMATION OR TO REGISTER, GO TO WWW.0KBAR.ORG/CLE for $75 or the in-person program (atefees apply) and $100 fo the webcast.

All programs may be audited {no materials or CLE credit) for §50 by emailing
ReneeM@okbar.org to register.

Stay up-to-date and follow us on o o @



