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2018 OK 35

SAVANNAH NICOLE LIND, Administrator
of the Estate of James David Lind, Sr.
Plaintiff/Appellant, v. BARNES TAG

AGENCY, INC,, an Oklahoma corporation;

JAMES BARNES a/k/a JIM T. ROY BARNES;
JOHN DOES 1 THROUGH 5; and JOHN
DOE COMPANIES 1 THROUGH 5,
Defendants/Appellees.

No. 115,130. May 1, 2018

ON CERTIORARI TO THE COURT OF
CIVIL APPEALS, DIVISION 1V

90 Plaintiff/ Appellant, the administrator of
the estate of a decedent killed by injuries suf-
fered while performing work on real property,
filed suit against the decedent’s employer as
well as the sole stockholder of the employer
(who is also the property owner), alleging neg-
ligence. The defendants moved for summary
judgment arguing they possessed immunity
from suit pursuant to the provisions of the
Oklahoma Workers” Compensation Act, 85
O.S. §§ 1-413. The trial court granted summary
judgment in favor of the defendants. The
administrator appealed, arguing the trial court
erred by determining that Jim T. Roy Barnes, as
the individual owner of the property, was
immune from suit. The Court of Civil Appeals,
Division 1V, affirmed and this Court granted
certiorari.

CERTIORARI PREVIOUSLY GRANTED;
OPINION OF THE COURT OF CIVIL
APPEALS VACATED; ORDER OF THE
TRIAL COURT AFFIRMED IN PART AND
REVERSED IN PART; CAUSE REMANDED
FOR PROCEEDINGS CONSISTENT WITH
THIS OPINION

Brandon A. Johnson, Grove, Oklahoma, for
Plaintiff/ Appellant.

Dan S. Folluo and Lauren M. Marciano, Rhodes,
Hieronymus, Jones, Tucker, & Gable, PL.L.C,,
Tulsa, Oklahoma, for Defendants/Appellees
Barnes Tag Agency, Inc. and James Barnes
a/k/aJim T. Roy Barnes.

COMBS, C.J.:

Vol. 89 — No. 14 — 5/12/2018

91 The question presented in this cause is
whether the sole shareholder of a corporation,
who individually owns a property where an
employee of the corporation sustained fatal
injuries, is immune from suit for common-law
negligence in district court under the provi-
sions of the Oklahoma Workers” Compensation
Act. We hold in the negative.

I.
FACTS AND PROCEDURAL HISTORY

92 James David Lind, Sr. (Decedent) was an
employee of Defendant/Appellee Barnes Tag
Agency Inc. (BTA). Decedent was hired on
January 14, 2010, to perform maintenance work
on property owned individually by Defendant
Jim T. Roy Barnes (Barnes), the sole stockhold-
er of BTA. On February 21, 2010, there was an
explosion on the property while Decedent was
present, resulting in a fire. Descendent sus-
tained severe injuries that led to his death on
February 26, 2010.

93 On February 21, 2012, Decedent’s children
filed a form 3A in the Workers” Compensation
Court, seeking compensation under the Okla-
homa Workers” Compensation Act (OWCA),
85 O.S. §§ 1-413 (repealed by Laws 2013, SB
1062, c. 208, § 171). The Workers” Compensa-
tion Court of Existing Claims entered orders in
2015 determining Decedent’s injury arose out
of the course and scope of his employment
with BTA, and that Decedent’s surviving minor
children were entitled to death benefits. The
Workers” Compensation Court of Existing
Claims also determined, on November 17,
2015, that the Decedent was not an employee
of Jim Barnes, and dismissed the workers’
compensation claim against Jim Barnes indi-
vidually with prejudice. No appeal was made
from that order.

]4 Plaintiff/ Appellant Savannah Nicole Lind
(Lind) is Decedent’s adult daughter and the
administrator of Decedent’s estate. On Febru-
ary 21,2012, Lind filed a wrongful death action
in district court alleging Defendants breached
a duty of care to assure that the premises were
in a suitably safe condition. Defendants BTA
and Barnes moved for summary judgment in
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the district court action, asserting Lind’s dis-
trict court action was barred by the exclusive
remedy provision of the OWCA and her exclu-
sive remedy lay in the Workers” Compensation
Court of Existing Claims. On June 8, 2016, the
trial court granted Defendants’” motion for
summary judgment, holding: 1) BTA was the
employer of Decedent and benefits were sought
and received under the OWCA; and 2) immu-
nity from suit under the law extended to
Defendants BTA and Barnes.

95 Lind appealed, filing a Petition in Error
with this Court on July 1, 2016. Lind asserted
the trial court erred by: 1) determining Lind
could not pursue a third-party tort claim
against Barnes individually for wrongful death;
2) determining the employer BTA’s immunity
from suit extended to Barnes, a third-party
tortfeasor; 3) determining Barnes was the co-
employee of Decedent within the context of the
85 O.S Supp. 2006 § 3; and 4) adopting an
incorrect interpretation of 85 O.S. Supp. 2005 §
3. The matter was assigned to Court of Civil
Appeals.

96 The Court of Civil Appeals, Division IV,
issued an opinion on September 12, 2017, in
which it determined the issue on appeal was
whether Barnes was entitled to immunity from
Lind’s claim that Barnes was liable as a third-
party tortfeasor pursuant to 85 O.S. Supp. 2006
§ 44, which address claims against third per-
sons. The Court of Civil Appeals concluded: 1)
Barnes was not Decedent’s co-employee within
the meaning of 85 O.S. Supp. 2006 § 3; and 2)
Barnes was protected from suit by his status as
a corporate shareholder combined with the
Workers” Compensation Court of Existing
Claims’ factual findings and award of benefits.

97 Lind filed a Petition for Writ of Certiorari
with this Court on October 3, 2017. We granted
certiorari on January 16, 2018, and the matter
was assigned to this office on January 17, 2018.

II.
STANDARD OF REVIEW

I8 The appellate standard of review of sum-
mary judgment is de novo.' Boyle v. ASAP Ener-
gy, Inc., 2017 OK 82, 17, 408 P.3d 183; Tiger v.
Verdigris Valley Electric Corp., 2016 OK 74, 13,
410 P.3d 1007; Lowery v. Echostar Satellite Corp.,
2007 OK 38, 11, 160 P.3d 959. On appeal, this
Court assumes plenary and non-deferential
authority to reexamine a trial court’s legal rul-
ings. John v. St. Francis Hospital, Inc., 2017 OK
81, 18, 405 P.3d 681; Stevens v. Fox, 2016 OK 106,
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913, 383 P.3d 269; Kluver v. Weatherford Hosp.
Auth., 1993 OK 85, {14, 859 P.2d 1081.

99 Summary judgment will be affirmed only
if the Court determines that there is no dispute
as to any material fact and that the moving
party is entitled to judgment as a matter of law.
Lowery, 2007 OK 38 at {11, Wathor v. Mut.
Assur. Adm’rs, Inc., 2004 OK 2, {4, 87 P.3d 559;
Oliver v. Farmers Ins. Croup of Cos., 1997 OK 71,
96, 941 PP.2d 985. All inferences and conclu-
sions to be drawn from the materials must be
viewed in a light most favorable to the non-
moving party. Tiger, 206 OK 74 at 13; Wathor,
2004 OK 2 at 4; Oliver, 1997 OK 71 at ]6.

III.
ANALYSIS

10 This cause concerns the interpretation
and application of several provisions of the
OWCA that were in effect at the time of Dece-
dent’s injuries. Of primary importance is the
OWCA'’s exclusive remedy provision, 85 O.S.
Supp. 2006 § 12, which provides in pertinent
part:

The liability prescribed in Section 11 of this
title shall be exclusive and in place of all
other liability of the employer and any of
his employees, any architect, professional
engineer, or land surveyor retained to per-
form professional services on a construc-
tion project, at common law or otherwise,
for such injury, loss of services, or death, to
the employee, or the spouse, personal rep-
resentative, parents, or dependents of the
employee, or any other person.

At the outset, this Court notes it is undisputed
on appeal in this matter that Decedent was
found to be an employee of BTA by the Court
of Existing Claims, and that BTA was ordered
to pay death benefits to Decedent’s surviving
minor children. The trial court’s grant of sum-
mary judgment in favor of BTA, as Decedent’s
employer, was proper pursuant to the exclu-
sive remedy provisions of 85 O.S. Supp. 2006 §
12, and Lind does not argue otherwise.

11 The question before this Court today is
whether Barnes, individually, is protected from
Lind’s suit by the provisions of the OWCA.
Title 85 O.S. Supp. 2006 § 44 addresses claims
against third persons, and provides in perti-
nent part:

(@) If a worker entitled to compensation
under the Workers” Compensation Act is

Vol. 89 — No. 14 — 5/12/2018



injured or killed by the negligence or
wrong of another not in the same employ,
such injured worker shall, before any suit
or claim under the Workers” Compensa-
tion Act, elect whether to take compensa-
tion under the Workers” Compensation
Act, or to pursue his remedy against such
other.

A. Barnes Was not Decedent’s Co-employee

{12 Barnes’ first argument on appeal is that
he was a co-employee of Decedent and thus 85
O.S. Supp. 2006 § 44 does not authorize Lind’s
suit against him personally. The COCA deter-
mined Barnes was not a co-employee of Dece-
dent and we agree.

{13 The definition of employee under the
OWCA is provided by 85 O.S. Supp. 2006 § 3,
which provides in pertinent part:

[A]ny stockholder-employees of a corpora-
tion who own ten percent (10%) or more
stock in the corporation are specifically
excluded from the foregoing definition of
“employee”, and shall not be deemed to be
employees as respects the benefits of the
Workers” Compensation Act.... Sole propri-
etors, members of a partnership, members of
a limited liability company who own at least
ten percent (10%) of the capital of the limited
liability company or any stockholder-
employees of a corporation who own ten
percent (10%) or more stock in the corpora-
tion may elect to include the sole propri-
etors, any or all of the partnership members,
any or all of the limited liability company
members or any or all stockholder-employ-
ees as employees, if otherwise qualified, by
endorsement to the policy specifically in-
cluding them under any policy of insurance
covering benefits under the Workers” Com-
pensation Act. When so included, the sole
proprietors, members of a partnership,
members of a limited liability company or
any or all stockholder-employees shall be
deemed to be employees as respects the ben-
efits of the Workers” Compensation Act.

It is uncontroverted in the record before this
Court that BTA’s workers’ compensation insur-
ance policy did not contain an endorsement
listing Barnes as an employee and that Barnes
had also expressly rejected such coverage. See
Record on Accelerated Appeal, Objection to
Motion for Summary Judgment, Exhibit B, at p.
18. Barnes effectively acknowledged this to be

Vol. 89 — No. 14 — 5/12/2018

the case in his Reply in Support of Motion for
Summary Judgment:

1. Defendant Barnes was not an employee of
Defendant Agency within the Context of
the Oklahoma Workers” Compensation
Act.

Reply: Defendant Jim T. Roy Barnes
(“Barnes”) is still afforded immunity from
suit by the Oklahoma Workers” Compen-
sation Act by virtue of his status as an
officer and shareholder of the Barnes Tag
Agency, Inc. (“Barnes Tag”).

Barnes Defendants’ Reply in Support of Motion
for Summary Judgment, at p.1.

The Court of Civil Appeals correctly deter-
mined Barnes was not a co-employee of Dece-
dent.

B. Barnes Is not Immune from Suit
Individually for Breach of Duties Stemming
from his Ownership of the Property Where
Decedent was Injured.

{14 Barnes’ primary argument on appeal is
that he is protected from suit under 85 O.S.
Supp. 2006 § 12 and 85 O.S. Supp. 2006 § 44 due
to his status as owner and sole shareholder of
BTA. Before the trial court, Barnes cited the
recent overhaul of Oklahoma workers” com-
pensation law embodied in the new Adminis-
trative Workers” Compensation Act (AWCA).
Barnes asserted that the new exclusive remedy
provision, 85A O.S. Supp. 2013 § 5,7 merely
codifies an established tenet that shareholders
and corporate officers are afforded immunity
to the same extent as an employer under work-
ers’ compensation law.

q15 This Court recently examined the effect
of 85A O.S. Supp. 2013 § 5(A) in Odom v. Penske
Truck Leasing Co., 2018 OK 23, __ P3d __. In
that cause, this Court determined that 85A O.S.
Supp. 2013 § 5(A) does not bar an employee
from bringing a cause of action in tort against a
stockholder of their employer for independent
tortious acts when the stockholder is not acting
in the role of employer. Odom, 2018 OK 23 at
q44. In reaching that conclusion, we noted:

[A]n interpretation that extends the protec-
tions of the exclusivity provision absolutely
to potentially legally distinct non-employer
entities such as stockholders, regardless of
how passive their connection to the employ-
ment relationship is, goes far beyond that
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original purpose and conflicts with later
portions of 85A O.S. Supp. 2013 § 5(A).

Odom, 2018 OK 23 at {37.

Odom, however, concerned the new exclusive
remedy provision and not the interplay be-
tween 85 O.S. Supp. 2006 § 12 and 85 O.S.
Supp. 2006 § 44.

{16 This Court appears to have never deci-
sively answered the question of whether those
provisions shield a stockholder of an employer
from suits related to the stockholder’s inde-
pendent tortious conduct as a third party,
though we have considered the reverse situa-
tion where an injured employee sought to
pierce the corporate veil and hold stockholders
liable for the actions of the employer corpora-
tion. For example, in Kenkel v Parker, 2015 OK
81, 362 P.3d 1145, this Court determined that
principles of corporate law barred a suit against
an employer’s stockholders individually for
the corporation’s failure to secure workers’
compensation coverage. That cause, however,
concerned an attempt to hold shareholders
liable for the employer corporation’s actions.
Here, Lind’s suit is rooted in Barnes’ alleged
negligence as the holder of the property in
question, which is individually titled to him
and not BTA. Lind is not attempting to hold
Barnes personally liable for alleged negligence
on the part of BTA. This distinction matters.

{17 The Court of Civil Appeals relied upon a
provision of Larson’s Workers” Compensation
Law § 113.02 (Matthew Bender 2017) to reach
the conclusion that Lind’s suit against Barnes is
barred:

It is held with virtual unanimity that an
employer cannot be sued as the owner or
occupier of land, whether the cause of
action is based on common-law obligations
of landowners or on statutes such as safe
place statutes or structural work acts.

Apart from the basic argument that mere
ownership of land does not endow a per-
son with a second legal persona or entity,
there is an obvious practical reason requir-
ing this result....

Moreover, if the circumstances are such
that a president and sole stockholder of a
corporation would be immune to suit by
an employee, he or she does not lose that
immunity by also being the owner of the
land.

656 The Oklahoma Bar Journal

At the outset, it must be noted that the first two
paragraphs of this section of the treatise con-
cern application of the dual-capacity doctrine,
applicable under the old OWCA when an em-
ployee sought to sue an employer in tort based
on some other role, capacity, or persona than
its capacity as an employer. See Odom, 2018 OK
23 at {11-12; Weber v. Armco, Inc., 1983 OK 52,
96-7, 663 P.2d 1221. See also Evans v. Thompson,
879 P.2d 938, 942 (Wash. 1994) (“Larson’s text
makes this generalized statement: ‘It is held
with virtual unanimity that an employer can-
not be sued as the owner or occupier of land [.]’
2A Arthur Larson, Workmen’s Compensation §
72.82 (1988). However, this general statement
refers to the situation where the entity which is
the employer is also the same entity which
owns the land.”). The dual-capacity doctrine is
not directly implicated in this cause, because
Lind is no longer pursuing any cause of action
in tort against the employer, BTA, based on
some other persona it possessed. Rather, Lind
is suing Barnes personally as a third party and
separate legal person based on his own per-
sonal ownership of the premises and the duties
attached to that ownership.

{18 It is the final paragraph of the Larson trea-
tise that is relevant here, and the stated princi-
ple is not held with the same “virtual unanim-
ity.” Several jurisdictions recognize that a
shareholder’s status as a distinct legal entity
from the employer corporation eliminates their
immunity under workers’” compensation law
for torts based upon the shareholders’ status as
landholders. For example, in Couillard v. Van
Ess, 447 N.W.2d 391, 393, (Wis. Ct. App. 1989),
the Wisconsin Court of Appeals noted:

The court need not have searched for an
exception to the employer’s immunity
because it is beyond dispute that a corpora-
tion is a separate entity from those who
own it. Jonas v. State, 19 Wis.2d 638, 644, 121
N.W.2d 235, 238 (1963). Thus, the legal dis-
tinction between the corporation/employ-
er and the Van Ess partnership that leased
the factory to the corporation eliminates
the Van Esses” immunity as individuals.

The court in that cause recognized that a sole-
shareholder partnership leasing land to the
employer corporations was not immune from
suit under workers’ compensation law due to
its status as a legal third party.

919 Similarly, in LaBelle v. Crepeau, 593 A.2d
653, 655 (Maine 1991), the Supreme Judicial
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Court of Maine determined that a shareholder
of an employer could be sued as a third party for
claims based on ownership of the premises he
leased to the employer. The court determined:

Here, the employer who secured payment
of benefits for plaintiff, Crepeau Motors,
Inc., is immune from any civil action. Plain-
tiff’s exclusive remedy against Crepeau
Motors, Inc. is worker’s compensation.
Likewise, plaintiff cannot sue defendant in
any capacity that was related to defen-
dant’s employment or association with
Crepeau Motors, Inc as employee or offi-
cer. Defendant, however, was not sued in
his capacity as employee or corporate offi-
cer. Rather, he was sued individually as the
owner of premises he leased to a separate
corporate entity, solely for failure to conform
to an alleged legal duty on the part of a land-
lord to assure the safety of the premises.

LaBelle, 593 A.2d at 655 (Maine 1991).

920 The Supreme Court of New Jersey
reached the same conclusion in Lyon v. Barrett,
89 N.J. 294, 304-305, 445 A.2d 1153, 1158 (N]J
1982). In that cause, the court determined the
sole owner of a professional corporation was
still potentially liable in tort as a landlord. The
court explained:

A professional corporation and its sole
owner are separate entities and the immu-
nity of the workers’” compensation laws
that shields the corporation from tort liabil-
ity to employees does not extend to the
owner of the corporation. Absent fraud or
the like, corporate independence should
not insulate a principal from liability to an
injured corporate employee where the
principal would otherwise be liable for the
injuries. Piercing the corporate veil, a doc-
trine created to defeat fraud and injustice,
should not be misapplied to defeat the
benevolence of the workers” compensation
laws. In general, the veil that protects a
corporate principal from liability for busi-
ness debts of the corporation, including the
obligation to provide workers’ compensa-
tion benefits, also precludes that principal
from claiming the immunity of the corpo-
ration from liability in negligence to an
injured employee. Incorporation carries
benefits as well as burdens; one cannot
claim the benefits without the burdens.

Lyon, 89 N.J. at 304, 445 A.2d at 1158 (NJ 1982).

Vol. 89 — No. 14 — 5/12/2018

921 Not all jurisdictions, however, are in
agreement. For example, in Jackson v. Gibson,
409 N.E.2d 1236, 1238-39 (Ind. App. 1980), the
Court of Appeals of Indiana held that an indi-
vidual, who was president of corporate
employer and was supervising or directing the
work of corporation’s employee, was liable to
employee for his injuries only as set out in the
Workmen’s Compensation Act and could not
be held liable, as a separate entity, as owner of
the land on which employee was injured. That
holding, however, was based on specific lan-
guage in the state’s workers compensation
statutes. Jackson, 409 N.E.2d at 1238-39. New
York has a similar precedent, but it treats the
corporate officer /landowner as a co-employee,
which as discussed above is not the case here
because of the language of the OWCA. See
Ozarowski v. Yaloz Realty Corp., 181 A.D.2d 763,
764 (N.Y. App. Div. 1992). See also Henderson v.
Meredith Lumber Co., 190 W.Va. 292, 298, 438
S.E.2d 324, 330 (W. Va. 1993) (“Applying our
traditional method of statutory interpretation
we find that when the employer’s officer, man-
ager, agent, representative or employee is also
the owner of the place of employment, that per-
son under the terms of W.Va.Code 23-2-6a [1949]
is immune from liability so long as the action is
in furtherance of the employer’s business and
does not deliberately inflict an injury.”).

922 Based on Oklahoma law and the reason-
ing of other jurisdictions that have considered
similar questions, this Court concludes that the
OWCA does not bar Lind’s suit against Barnes
as a third-party property owner. As the Su-
preme Court of New Jersey correctly noted,
extending employer immunity under the cir-
cumstances is conceptually similar to the legal
concept of reverse piercing of the corporate
veil. See Lyon, 89 N.J. at 304, 445 A.2d at 1158.
That doctrine applies in situations where a
plaintiff seeks to hold a corporation liable for
the actions of its shareholders or someone else
who controls the entity. U.S. v. Badger, 818 F.3d
563, 568. As the United States Court of Appeals
for the Tenth Circuit noted in In re Denton, 203
F.3d 834 (Table) (10 Cir. 2000), this Court has
never adopted the reverse-piercing doctrine.
To the contrary, this Court continues to stress
the legal distinction between a corporation and
its shareholders in the context of the OWCA.
See Kenkel, 2015 OK 81 at {{110-18.

923 It is useful to look once again to this
Court’s decision in Odom to understand why
shareholders may be liable as third-parties
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under the OWCA by comparing the OWCA's
provisions to those that replaced them with the
adoption of the AWCA. Title 85A O.S. Supp.
2013 § 5 of the new AWCA specifically added
immunity for stockholders to the exclusive
remedy protections of Oklahoma workers’
compensation law. This language is a new ad-
dition to Oklahoma workers’ compensation
law. Barnes asserts this language was merely
added to codify traditional corporate law prin-
ciples. However, as discussed above, under
traditional corporate law principles a corpora-
tion would not generally be liable for the inde-
pendent torts of a stockholder, and most juris-
dictions that hold suits like Lind’s to be barred
are rooted in the landowner’s status as a co-
employee or other specific statutory provi-
sions. There is no specific language in 85 O.S.
Supp. 2006 § 12 and 85 O.S. Supp. 2006 § 44
that would bar Lind’s suit in this instance.
Though this Court has not considered this spe-
cific situation before, the statutes themselves
are clear.

924 Where the former statute was clear, an
amendment may reasonably indicate that the
intention of the Legislature was to alter the law.
Dean v. Multiple Injury Trust Fund, 2006 OK 78,
916, 145 P.3d 1097; Magnolia Pipe Line Co., 1946
OK 113, {11, 167 P.2d 888. Language in the new
exclusive remedy provision of the AWCA, 85A
O.S. Supp. 2013 § 5, indicates intent by the
Oklahoma Legislature to grant immunity from
suit where it did not previously exist: to stock-
holders of an employer corporation when sued
for allegedly independent tortious conduct. As
discussed in Odom, even that grant of immu-
nity is limited to situations where the stock-
holder was acting in the role of the employer.
2018 OK 23, 1937-39.

IV.
CONCLUSION

925 No express grant of immunity under the
circumstances exists pursuant to 85 O.S. Supp.
2006 § 12 and 85 O.S. Supp. 2006 § 44, and this
Court is persuaded by the rationale of those
jurisdictions that permit suits against share-
holders of a corporate entity for their indepen-
dent tortious conduct as a third-party landown-
er. A corporation and its sole owner and share-
holder are separate entities and the immunity of
the workers” compensation laws that shields the
corporation from tort liability to employees
does not extend to the owner of the corpora-
tion as a third-party landowner. See Lyon, 89
N.J. at 304, 445 A.2d at 1158 (NJ 1982); LaBelle,
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593 A.2d at 655 (Maine 1991). The opinion of
the Court of Civil Appeals is vacated. The
order of the trial court is affirmed in part and
reversed in part, and this cause is remanded
for proceedings consistent with this opinion.

CERTIORARI PREVIOUSLY GRANTED;
OPINION OF THE COURT OF CIVIL
APPEALS VACATED; ORDER OF THE
TRIAL COURT AFFIRMED IN PART AND
REVERSED IN PART; CAUSE REMANDED

FOR PROCEEDINGS CONSISTENT WITH
THIS OPINION

CONCUR: COMBS, CJ., GURICH, V.ClJ,
KAUGER, EDMONDSON, COLBERT, and
WYRICK (by separate writing), JJ.

DISSENT: WINCHESTER (by separate writ-
ing) and REIF, JJ.

NOT PARTICIPATING: DARBY, J.
Wyrick, J., concurring:

1 The dispositive issue in this case was
decided when Barnes failed to appeal the
Order of the Workers” Compensation Court of
Existing Claims (WCC) declaring that he was
not Lind’s employer. Under the governing ver-
sion of workers” compensation law, only “the
employer and any of his employees” benefit
from the exclusive remedy.' Barnes could not
qualify as an employee under the statute;? thus,
the exclusive remedy would not bar this pro-
ceeding unless Barnes was Lind’s employer.
When the WCC’s Order on that issue became
final, Barnes’s ability to invoke the exclusive
remedy as a bar was dead.

92 I write separately to dispel the notion that
the result in this case would be any different if
brought under the Administrative Workers’
Compensation Act (AWCA), 85A O.S.Supp.
2017 §§ 1-125. The Court explains that new
language in the AWCA'’s exclusive remedy
provision, see id. § 5, purports to “grant immu-
nity from suit where it did not previously
exist,” in situations like this one where “stock-
holders of an employer corporation [are] sued
for allegedly independent tortious conduct.”
The Court notes, however, that our interpreta-
tion of that provision in Odom v. Penske Truck
Leasing Co., 2018 OK 23, --- P.3d ---, limits that
immunity to only situations in which the stock-
holder was “acting in the role of the employ-
er.”* Accordingly, Barnes’s status as stockhold-
er — by itself — is insufficient regardless of
which law applies. Under either law, Barnes
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must first qualify as Lind’s employer before he
can enjoy the benefits of the exclusive remedy.

93 The difference between the old law and
the AWCA only becomes relevant after a stock-
holder like Barnes demonstrates that he or she
was acting in the capacity of employer. Under
the old law, the stockholder/employer might
still be subject to suit pursuant to the dual-
capacity doctrine.” In a case like this one, for
example, it would be up to the court to deter-
mine whether Barnes’s duty as an employer to
provide a safe work environment could be
logically separated from his duty as a land-
owner to remove or warn about hidden dan-
gers.® If the two duties are logically separable,
the suit may proceed; if, however, the duties
are “so inextricably wound” that they cannot
be separated, the suit may not’” Under the
AWCA, on the other hand, if a stockholder
demonstrates that he or she qualifies as an
employer, the inquiry is over. The AWCA abro-
gates the dual-capacity doctrine such that no
suit may proceed against a person deemed to
be an employer “regardless of the multiple
roles, capacities, or personas the employer may
be deemed to have.” It is this language that
extends immunity where it had not previously
existed, not the fact that 85A O.S.Supp.2017 § 5
now includes the word “stockholder.”

4 Make no mistake; a stockholder can qual-
ify as an employer under the prior law and
thus can benefit from the exclusive remedy.
Barnes cannot here, however, because he has
already lost on the issue.

WINCHESTER, J., with whom Reif, J., joins,
dissenting:

q1 I respectfully dissent. I would have fol-
lowed the holding and rationale found in the
opinion of the Court of Civil Appeals, which
affirmed the decision of the district court.

92 Mr. Barnes is the sole shareholder of Barnes
Tag Agency and he individually owns rental
property. He purchased workers” compensation
insurance through Barnes Tag Agency to cover
his employees. He hired the decedent through
Barnes Tag Agency as an employee to perform
maintenance work both at the office of the tag
agency and on the rental properties owned by
Barnes. Therefore, all of the maintenance work
in any of those locations was in the course and
scope of his employment. While carrying out
the work as a part of his employment he was
fatally injured.
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I3 As expected, the decedent’s family
received death benefits pursuant to the work-
ers’ compensation insurance paid by Mr.
Barnes and Barnes Tag Agency. The estate of
the employee now also seeks to recover from
Barnes individually.

94 The district court, the Court of Civil
Appeals and the majority’s opinion all agree
that the workers’ compensation award was
proper. The employee was in the course and
scope of his employment. Nevertheless, the
majority appears to conclude that because the
employee was not on the Barnes Tag Agency
property, the estate of the employee may prop-
erly sue Barnes individually since the employ-
ee was on a different property. What if the
employee had been fatally injured on the tag
agency property? Would this Court still allow
the plaintiff to bring a negligence action against
the sole stockholder of the corporation? If not,
this distinction between “on the Barnes Tag
Agency property” and “off the Barnes Tag Agen-
cy property” is not “clear” even though the
majority concludes the owner of the corporation
may be liable because he and the corporation are
separate persons. A new ambiguity is created.

95 “[If] the circumstances are such that a
president and sole stockholder of a corporation
would be immune to suit by an employee, he
or she does not lose that immunity by also
being the owner of the land.” This quotation
from Larson’s Workers” Compensation Law §
113.02 reflects a logical rationale for finding
that the plaintiff /appellant cannot collect death
benefits from Workers” Compensation and sep-
arately sue the sole stockholder of Barnes Tag
Agency.

96 The sole stockholder of a corporation,
which is an entity used to protect the personal
property of the stockholders, can now be sued
because he has a corporation. If he did not
have a corporation, then workers” compensa-
tion would fully cover him. The employee
was hired to do maintenance work in both
locations. Under this Court’s majority opinion,
Mr. Barnes has no personal protection from
either his corporation, or from his workers” com-
pensation insurance.

COMBS, C.J.:

1. The parties and the trial court correctly treated Defendants’
motion as one for summary judgment, despite Defendants’ assertion
that the trial court lacked subject matter jurisdiction because Lind’s
tort claim was barred by the exclusive remedy provision of the OWCA.
When a motion going to the court’s jurisdictional power to hear a mat-
ter is intertwined with the merits of the controversy, a motion challeng-
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ing the court’s jurisdictional power should be treated as one for sum-
mary judgment. State ex rel. Bd. of Regents of Univ. of Okla. v. Lucas, 2013
OK 14, 1110, 297 P.3d 378. See Powers v. Dist. Ct. of Tulsa County, 2009 OK
91, 16, 227 P.3d 1060.
2. Title 85A O.S. Supp. 2013 § 5 provides in pertinent part:
A. The rights and remedies granted to an employee subject to the
provisions of the Administrative Workers” Compensation Act
shall be exclusive of all other rights and remedies of the employ-
ee, his legal representative, dependents, next of kin, or anyone
else claiming rights to recovery on behalf of the employee
against the employer, or any principal, officer, director, employ-
ee, stockholder, partner, or prime contractor of the employer on
account of injury, illness, or death. Negligent acts of a co-employ-
ee may not be imputed to the employer. No role, capacity, or
persona of any employer, principal, officer, director, employee,
or stockholder other than that existing in the role of employer of
the employee shall be relevant for consideration for purposes of
this act, and the remedies and rights provided by this act shall be
exclusive regardless of the multiple roles, capacities, or personas
the employer may be deemed to have. For the purpose of extend-
ing the immunity of this section, any operator or owner of an oil
or gas well or other operation for exploring for, drilling for, or
producing oil or gas shall be deemed to be an intermediate or
principal employer for services performed at a drill site or loca-
tion with respect to injured or deceased workers whose immedi-
ate employer was hired by such operator or owner at the time of
the injury or death.

Wyrick, J., concurring:

1. 85 0.S.Supp.2009 § 12.

2. 1d. § 3(9); Majority Op. ] 13.

3. Majority Op.  24.

4. Id. (citing Odom, 2018 OK 23, 1] 37-39, --- P.3d at -—-).

5. See generally Weber v. Armco, Inc., 1983 OK 53, 5, 663 P.2d 1221,
1225 (“According to the dual-capacity doctrine, an employer who is
generally immune from tort liability may become liable to his employ-
ee as a third-party tortfeasor; if he occupies, in addition to his capacity
as employer, a second capacity that confers on him obligations inde-
pendent of those imposed on his as an employer.”), superseded by stat-
ute, 85A O.S.Supp.2013 § 5(A), as recognized in Odom, 2018 OK 23, q 38,
---P3d at —.

6. See id. I 7, 663 P.2d at 1226 (defining in general terms the
employer’s duty); Scott v. Archon Grp., L.P., 2008 OK 45, ] 19, 191 P.3d
1207, 1211-12 (defining the landowner’s duty to an invitee).

7. Weber, 1983 OK 53, I 7, 663 P.2d at 1226.

8.85A 0.S.Supp.2017 § 5; see also Odom, 2018 OK 23, 1{13-15, 38-39,
--- P.3d at - (recognizing that the AWCA abrogates the dual-capacity
doctrine).

2018 OK 36

State of Oklahoma ex rel. Oklahoma Bar
Association, Complainant, v. Steven Paul
Minks, Respondent.

SCBD 6644; Rule 6.2A. May 7, 2018

ORDER OF IMMEDIATE INTERIM
SUSPENSION

1 On March 29, 2018, the complainant,
Oklahoma Bar Association (OBA), filed a veri-
fied complaint against the respondent, Steven
Paul Minks, pursuant to Rules 6 and 7 of the
Rules Governing Disciplinary Proceedings
(RGDP), 5 0.5.2011, ch. 1, app. 1-A. The OBA,
with the concurrence of the Professional Re-
sponsibility Commission, requests an emer-
gency interim suspension pursuant to Rule
6.2A of the RGDP.
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92 In support, the OBA presented notices of
criminal convictions for direct contempt of
court for Minks’ failure to appear on behalf of
his clients at two felony jury trial sounding
dockets and two disposition dockets, all in
LeFlore County, Oklahoma. Minks was sen-
tenced as follows:

a. In Case No. CF-2017-78, Minks was found
guilty of Direct Contempt of Court on March 8,
2018, and sentenced to a term of imprisonment
of 1 day;

b. In Case No. CF-2016-611A, Minks was
found guilty of Direct Contempt of Court on
March 8, 2018, and sentenced to a term of
imprisonment of 1 day, to run concurrently
with No. CF-2017-78;

c. In Case No. 2016-393, Minks was found
guilty of Direct Contempt of Court on March
22,2018, and sentenced to a term of imprison-
ment of 3 days;

d. In Case No. 2017-78 (2nd offense), Minks
was found guilty of Direct Contempt of Court
on March 22, 2018, and sentenced to a term of
imprisonment of 3 days.

93 In addition to the 4 criminal convictions,
the OBA listed 12 other incidents where Mink
failed to appear at court hearings on behalf of
his clients during the 3 months preceding the
filing of the Notice in this Court. The OBA also
alleged Mink failed to appear at a hearing for a
client, failed to refund any portion of her fee
after she terminated his employment, and
refused to communicate with her regarding the
unearned fee. The OBA further alleged Respon-
dent acted in violation of statutes by damaging
property, violating a protective order, and
unlawfully operating a vehicle while under the
influence of drugs.

4 On March 30, this Court ordered Respon-
dent to show cause no later than April 13, 2018,
why an order of immediate interim suspension
should not be entered. Respondent did not
respond.

95 Upon consideration of the OBA’ s Rule 6.2
verified complaint and application for an order
of emergency interim suspension, and the evi-
dence presented, the Court finds that Respon-
dent has committed conduct in violation of the
Oklahoma Rules of Professional Conduct and
such conduct poses an immediate threat of
substantial and irreparable public harm.

{6 ITISTHEREFORE ORDERED, ADJUDGED,
AND DECREED that Steven Paul Minks is
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immediately suspended from the practice of law,
pursuant to Rule 6.2A of the RGDP.

{7 Inasmuch as Respondent did not file an
objection under Rule 6.2A(2)(a) and (b), Steven
Paul Minks is ordered to give written notices
by certified mail, within 20 days from the date
of this order, to all of his clients having legal
business then pending of his inability to repre-
sent them and the necessity for promptly re-
taining new counsel. If Steven Paul Minks is a
member of, or associated with, a law firm or
professional corporation, such notice shall be
given to all clients of the firm or professional
corporation, which have legal business then
pending with respect to which the Respondent
had substantial responsibility. Steven Paul
Minks shall also file a formal withdrawal as
counsel in all cases pending in any tribunal.
Steven Paul Minks must file, within 20 days
from the date of this Order, an affidavit with
the Commission and with the Clerk of the
Supreme Court stating that he has complied
with this Order, together with a list of the cli-
ents so notified and a list of all other State and
Federal courts and administrative agencies
before which the lawyer is admitted to prac-
tice. Proof of substantial compliance by Steven
Paul Minks with this Order shall be a condition
precedent to any petition for reinstatement.

18 DONE BY ORDER OF THE SUPREME
COURT in conference on May 7, 2018.

/s/ Douglas L. Combs
CHIEF JUSTICE

ALL JUSTICES CONCUR.
2018 OK 37

RE: Revocation of Certificates of Certified
Shorthand Reporters

SCAD-2018-28. May 7, 2018
ORDER

On February 15, 2018, this Court suspended
the certificates of several certified shorthand
reporters for failure to comply with the con-
tinuing education requirements for calendar
year 2017 and/or with the annual certificate
renewal requirements for 2018. See 2018 OK 20
(SCAD 2018-17).

The Oklahoma Board of Examiners of Certi-
fied Shorthand Reporters has advised that the
court reporters listed below continue to be de-
linquent in complying with the continuing edu-
cation and/or annual certificate renewal require-
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ments, and the Board has recommended to the
Supreme Court of the State of Oklahoma the
revocation of the certificate of each of these
reporters, effective April 15, 2018, pursuant to 20
O.S., Chapter 20, App. 1, Rules 20 and 23.

IT IS THEREFORE ORDERED that the cer-
tificate of each of the certified shorthand report-
ers named below is hereby revoked effective
April 15, 2018.

Lori Byrd CSR #1981
Tara Dale CSR #1409
Kristina Greene CSR #1377
Holly Hurley CSR #1765

DONE BY ORDER OF THE SUPREME
COURT IN CONFERENCE this 7TH day of
MAY, 2018.

/s/ Douglas L. Combs
CHIEF JUSTICE

ALL JUSTICES CONCUR.
2018 OK 38

RE: Revocation of Credentials of Registered
Courtroom Interpreters

SCAD-2018-29. May 7, 2018
ORDER

On February 15, 2018, this Court suspended
the certificates of several Registered Court-
room Interpreters for failure to comply with
the continuing education requirements for cal-
endar year 2017 and/or with the annual cer-
tificate renewal requirements for 2018. See 2018
OK 29 (SCAD 2018-21).

The Oklahoma Board of Examiners of Certi-
fied Courtroom Interpreters has advised that
the interpreters listed below continue to be
delinquent in complying with the continuing
education and/or annual certificate renewal
requirements, and the Board has recommend-
ed to the Supreme Court of the State of Okla-
homa the revocation of the credential of each of
these interpreters, effective April 15, 2018, pur-
suant to 20 O.S., Chapter 23, App. II, Rules 18
and 20.

IT IS THEREFORE ORDERED that the cre-
dential of each of the Registered Courtroom
Interpreters named below is hereby revoked
effective April 15, 2018.

Maria Ferri-Haro
Maria LaMar
Mary McCormick
Sergio Torres
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DONE BY ORDER OF THE SUPREME
COURT IN CONFERENCE this 7th day of
MAY, 2018.

/s/ Douglas L. Combs
CHIEF JUSTICE

ALL JUSTICES CONCUR.
2018 OK 39

DELILAH CHRISTINE GENTGES, an
individual Appellant, v. OKLAHOMA
STATE ELECTION BOARD, Appellee.

No. 115,440. May 8, 2018

ON APPEAL FROM THE DISTRICT COURT
OF OKLAHOMA COUNTY, STATE OF
OKLAHOMA

HONORABLE ALETIA HAYNES TIMMONS

90 Appellant brought an action against the
State Election Board challenging the consti-
tutionality of the Oklahoma “Voter ID
Act.” The district court found that the
Voter ID Act and the state venue statute,
requiring the action to be brought in Okla-
homa County, are constitutional. Appellant
appealed and this Court retained the
appeal.

ORDER OF THE DISTRICT COURT IS
AFFIRMED.

James C. Thomas and William D. Thomas,
Thomas Law Firm, PLLC, Tulsa, Oklahoma, for
Appellant,

M. Daniel Weitman, Assistant Attorney Gen-
eral, Oklahoma Attorney General’s Office,
Oklahoma City, Oklahoma, for Appellee.

Per Curiam.

1 The issue in this matter is whether the
Oklahoma “Voter ID Act,”! Okla. Stat. tit. 26, §
7-114 (2010), and the Oklahoma venue statute,
Okla. Stat. tit. 12, § 133 (2011), are constitu-
tional. We find both statutes constitutional and
affirm the District Court’s judgment.

I. FACTUAL AND PROCEDURAL HISTORY

92 Prior to the Oklahoma Voter ID Act, Title
26, Section 7-114 simply required that “[e]ach
person presenting himself to vote shall an-
nounce his name to the judge of the precinct,
whereupon the judge shall determine whether
said person’s name is in the precinct registry.”
Okla. Stat. tit. 26, § 7-114 (2001). In April 2009,
the Oklahoma Legislature passed S.B. 692, and
referred it for a vote of the people as State Ques-
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tion 746, Legislative Referendum 347. 2009 Okla.
Sess. Laws 126-31, 2612. The Voter ID Act was
approved by a vote of the people on November
2, 2010 and was codified at Title 26, §§ 7-114,
7-116.1, 14-115.4, 14-121, 16-120 (2010).

93 The Voter ID Act amended Section 7-114
to require that voters provide proof of identity
in the form of a document issued by the United
States, the State of Oklahoma, or the govern-
ment of a federally recognized Indian tribe or
nation that shows: 1) the name of the person to
whom it was issued (substantially conforming
to the name in the precinct registry); 2) a pho-
tograph of the person to whom it was issued;
and 3) an expiration date after the present elec-
tion (unless the identification belongs to some-
one over the age of 65 and is valid indefinitely).
Okla. Stat. tit. 26, § 7-114 (2010).> The Voter ID
Act provides, in the alternative, that the person
may present the voter identification card issued
by the appropriate county election board. Id.
The Voter ID Act provides that if a person is
unable or unwilling to produce proof of identity,
the person may sign a statement under oath
swearing that they are the person identified on
the precinct registry and then the person will be
allowed to cast a provisional ballot. Id.*

14 Appellant brought an action in Tulsa
County District Court against the State Elec-
tion Board contending that the Voter ID Act is
unconstitutional as an interference with the
free right to suffrage and equivalent to a poll
tax.” In October 2015, following transfer of the
case to the Oklahoma County District Court,
Appellant filed a motion for summary judg-
ment and Appellee filed a combined response
and counter-motion for summary judgment.
The Oklahoma County District Court held a
hearing on the competing motions and deter-
mined that venue was proper in Oklahoma
County, that there was no evidence of any voter
fraud in Oklahoma, and that there was a ques-
tion of fact regarding the impact of the Voter ID
Act on the right to suffrage which would be
determined in an evidentiary hearing.

95 In August 2016, the district court held an
evidentiary hearing on the effect of the Voter
ID Act in Oklahoma. Evidence was presented
that a quarter of the population of the State of
Oklahoma lacks a driver’s license or DPS is-
sued identification. However, that percentage
did not subtract the portion of the population
under the age of 18, making it an inaccurate
rendition of how many citizens of voting age
have DPS identifications and did not account
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for other forms of acceptable identification.
The free voter identification card, that is accept-
ed in lieu of photo identification, is credit card
sized, made of cardstock, and is not periodi-
cally replaced. The card is only replaced if a
voter fills out a new voter registration applica-
tion or calls the state or county election board
and submits a request. Voters can also appear
in person at any county election board office
and receive a temporary voter identification
card on the spot that is good for 30 days. Sub-
sequent to the request for a temporary card, the
election board will mail the voter a new perma-
nent voter identification card.

16 Senator Judy McIntyre testified that Okla-
homa ranks 44th in the Nation in terms of pov-
erty. According to Senator Mclntyre, many
people view the Voter ID Act as an extra bur-
den to obtain an ID in order to exercise the
right to vote. She pointed to transportation as
an issue, noting the cost to pay someone to take
a prospective voter to obtain a Driver’s license
or State ID in person and the inability to do so
without money. Although Senator McIntyre
acknowledges that voters can obtain a voter ID
card in advance without physically going to
obtain one, the use of the phrase “photo ID” is
misleading. She reasons that after explaining to
voters that a voter ID card may be used in lieu
of photo ID, some voters remain confused as to
what constitutes an acceptable form of identifi-
cation. That confusion leads to voter suppres-
sion and is another way of “keeping out the
black vote.” Transcript of Procs. 69:3-9, Gentges
v. OKkla. State Election Bd., CV-2012-284, Aug.
15, 2016.

97 The evidence further showed that at the
polling precinct, voters are asked to show their
identification. The precinct official then match-
es the voter’s identification with the name in
the Voter Registration log. If their name does
not appear or does not match the name on the
identification provided, the voter is offered a
provisional ballot. For voters using the provi-
sional ballot due to lack of identification, they
fill out an affidavit to verify their identity. After
being cast, the provisional ballots are kept
separate from the regular ballots. At the end of
the day, the polling precinct posts a tape on the
precinct door with the unofficial vote count of
the regular ballots; the bag with provisional
ballots is sealed and brought to the election
board office. The day after the election, the Sec-
retary for the county election board begins
researching each ballot and determining if the
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ballot should be counted. While keeping the
ballot sealed, the Secretary removes the infor-
mation from the outer envelope and tracks
down information to confirm that the voter is
in fact registered to vote and to confirm the
person’s identity. The election results are certi-
fied at five o’clock on the Friday evening after
the election, at which time the provisional bal-
lots which were counted are included.

18 In the last gubernatorial election prior to
implementation of the Voter ID Act, in Novem-
ber 2010, there were 700 provisional ballots
cast statewide. Of those 700, only 117, or
16.71%, were counted.® In the November 2012
Presidential election, 1,334,872 people cast a
vote in Oklahoma. Of those, 5,172 provisional
ballots were cast. Of the 5,172 provisional bal-
lots cast, 1,297 were cast as such due to lack of
voter identification. Of the provisional ballots
cast due to lack of identification, 211 went
uncounted. However, 126 of those ballots were
uncounted because of insufficient identifica-
tion. Also, 53 of the uncounted ballots were due
to the voter not being registered and 32 voters
presented themselves at the wrong precinct.
Finally, in the November 2014 gubernatorial
election, 1,607 provisional ballots were cast
statewide. Of the provisional ballots cast, 668
were cast provisionally because no identifica-
tion was provided, and 34 of those were not
counted.

19 At the evidentiary hearing, Appellant
argued that the Voter ID Act is a condition on
the right to vote and is no less than a poll tax
on the people’s right to vote. In a journal entry
filed October 10, 2016, the Oklahoma County
District Court found that Appellant had not
met her burden of proof and that based on the
evidence presented, the Voter ID Act does not
violate the Oklahoma Constitution. The district
court further found the Oklahoma venue statute
is constitutional. The court therefore entered
judgment for the State Election Board on all
claims in the case. On October 17, 2016, Appel-
lant filed a petition in error in this matter.

II. STANDARD OF REVIEW

910 At issue is the constitutionality of Title
26, Section 7-114, the Voter ID Act, and Title 12,
Section 133, the venue statute. This Court
reviews a statute’s constitutional validity de
novo. John v. St. Francis Hosp., Inc., 2017 OK
81, 1 8, 405 P.3d 681, 685. This Court assumes
“plenary independent and non-deferential
authority to reexamine a trial court’s legal rul-
ings.” Id.
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III. ANALYSIS

A. Constitutionality of the Oklahoma Venue
Statute

q11 Title 12, Section 133 states:

Actions for the following causes must be
brought in the county where the cause, or
some part thereof arose:

First. An action for the recovery of a fine,
forfeiture or penalty imposed by statute ...

Second. An action against a public officer
for an act done by him in virtue, or under
color, of his office, or for neglect of his offi-
cial duties.

Third. An action on the official bond or
undertaking of a public officer.

Okla. Stat. tit. 12, § 133 (2011). Venue for actions
against public officers is proper, and is consid-
ered to arise, where their office is located. State
v. Dist. Ct. of Bryan Cty., 1955 OK 346, { 8, 290
P.2d 413, 418. However, Appellant contends
that this cause arose in Tulsa County, where
she is a registered voter and should have her
cause heard by a district court judge that she
had the ability to vote to approve or disap-
prove, rather than Oklahoma County where
the State Election Board offices are located.

{12 Appellant challenges this Court’s inter-
pretation of Section 133 as an unconstitutional
special law under Article 5, Section 46 of the
Oklahoma Constitution. Section 46 prohibits
the passage of local or special laws “[p]rovid-
ing for change of venue in civil and criminal
cases.” Okla. Const., art. 5, § 46. A plain read-
ing of Section 133 shows that Section 133 pro-
vides where venue originally lies, not for a
change of venue. Section 133 is constitutional
under Article 5, Section 46 of the Oklahoma
Constitution. Venue for this action is proper in
Oklahoma County.

B. Constitutionality of the
Oklahoma Voter ID Act

{13 The Oklahoma Constitution provides
that elections should be free and equal and that
“[n]o power, civil or military, shall ever inter-
fere to prevent the free exercise of the right of
suffrage by those entitled to such right.” Okla.
Const. art. 2, § 4, art. 3, § 5. The Constitution
also grants the Legislature power to “prescribe
the time and manner of holding and conduct-
ing all elections, and enact such laws as may be
necessary to detect and punish fraud in such
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elections.” Okla. Const. art. 3, § 4. Laws gov-
erning the right to vote must be reasonable and
not destructive to a constitutional right. Swin-
dall v. State Election Bd., 1934 OK 259, ] 0, 32
P.2d 691.

{14 From Statehood, this Court has acknowl-
edged that:

[t]he object of election laws is to secure the
rights of duly qualified electors, and not to
defeat them. Statutory regulations are
enacted to secure freedom of choice and to
prevent fraud, and not by technical obstruc-
tions to make the right of voting insecure
and difficult.

State v. Millar, 1908 OK 124, 1 9, 96 P.747, 749
(quoting Hirsh v. Wood, 148 N.Y. 143, 42 N.E.
537). In determining if a law relating to voting
was constitutional, we have considered wheth-
er the law was designed to protect the purity of
the ballot, not as a tool or instrument to impair
constitutional rights. Sparks v. State Election
Bd., 1964 OK 114, { 13, 392 P.2d 711, 714. We
have also looked at whether a measure reflects
a conscious legislative intent for electors to be
deprived of their right to vote. Id. ] 11, 392 P.2d
at 714.

{15 The Voter ID Act, as passed by the Peo-
ple, states:

A. Each person appearing to vote shall
announce that person’s name to the judge
of the precinct and shall provide proof of
identity, whereupon the judge shall deter-
mine whether the person’s name is in the
precinct registry. As used in this section,
“proof of identity” shall mean a document
that satisfies all of the following:

1. The document shows the name of the
person to whom the document was issued,
and the name substantially conforms to the
name in the precinct registry;

2. The document shows a photograph of
the person to whom the document was
issued;

3. The document includes an expiration
date, which is after the date of the election
in which the person is appearing to vote.
The provisions of this paragraph shall not
apply to an identification card issued to a
person sixty-five (65) years of age or older
which is valid indefinitely, as provided in
Section 6-105.3 of Title 47 of the Oklahoma
Statutes; and
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4. The document was issued by the United
States, the State of Oklahoma or the gov-
ernment of a federally recognized Indian
tribe or nation.

Provided, if the person presents a voter
identification card issued by the appropri-
ate county election board, such card may
serve as proof of identity without meeting
the requirements of paragraphs 2 and 3 of
this subsection.

B. 1. If a person declines to or is unable to
produce proof of identity, the person may
sign a statement under oath, in a form ap-
proved by the Secretary of the State Elec-
tion Board, swearing or affirming that the
person is the person identified on the pre-
cinct registry, and shall be allowed to cast a
provisional ballot as provided in Section
7-116.1 of this title.

2. False swearing or affirming under oath
shall be punishable as a felony as provided
in Section 16-103 of this title, and the pen-
alty shall be distinctly set forth on the face
of the statement.

Okla. Stat. tit. 26, § 7-114 (2010).

{16 Where a statute is susceptible of more
than one construction, one of which would
render it unconstitutional and the other valid
and enforceable, the statute should be held
constitutional. Swindall, 1934 OK 259, | 22, 32
P.2d at 695. In cases with various possible inter-
pretations, the object sought to be accom-
plished thereby is an important factor to be
considered in determining the construction to
adopt. Id. “The understanding of the Legisla-
ture as the framers and of the electorate as the
adopters of the constitutional amendment is
the best guide for determining an amend-
ment’s meaning and scope, and such under-
standing is reflected in the language used in
the measure and the ballot title.” Sw. Bell Tel.

Co. v. OKkla. State Bd. of Equalization, 2009 OK
72,9 13, 231 P.3d 638, 642.

917 The ballot title for State Question 746, the
Voter ID Act stated:

This measure amends statutes relating to
voting requirements. It requires that each
person appearing to vote present a docu-
ment proving their identity. The document
must meet the following requirements. It
must have the name and photograph of the
voter. It must have been issued by the fed-
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eral, state or tribal government. It must
have an expiration date that is after the
date of the election. No expiration date
would be required on certain identity cards
issued to person 65 years of age or older.

In lieu of such a document, voters could
present voter identification cards issued by
the County Election Board.

A person who cannot or does not present
the required identification may sign a
sworn statement and cast a provisional bal-
lot. Swearing to a false statement would be
a felony.

These proof of identity requirements also
apply to in-person absentee voting. If adopt-
ed by the people, the measure would become
effective July 1, 2011.

State Question 746 (as proposed by Sec’y of
State, May 14, 2009) available at https://www.
sos.ok.gov/documents/questions/746.pdf.

{18 In application of these rules to the pres-
ent case, we must consider the situation upon
which the act was intended to operate. While
there is no evidence of prior in-person voter
fraud in Oklahoma, the Voter ID Act was
intended as a procedural regulation to prevent
future in-person voter fraud by requiring vot-
ers to prove they meet the existing qualifica-
tions to vote. It was not passed with the intent
to impair the right to vote. Neither the Legisla-
ture, nor the People of the State of Oklahoma,
have to wait for a problem to directly arise
before they take action to address it. Munro v.
Socialist Workers Party, 479 U.S. 189, 195-96,
107 S.Ct. 533, 537-38 (1986)(“Legislatures . . .
should be permitted to respond to potential
deficiencies in the electoral process with fore-
sight rather than reactively, provided that the
response is reasonable and does not signifi-
cantly impinge on constitutionally protected
rights.”).

{19 A State’s interest in voting is limited to
the power to fix qualifications. Harper v. Va.
State Bd. of Elections, 383 U.S. 663, 668, 86 S.Ct.
1079, 1082 (1966).

Election laws will invariably impose some
burden upon individual voters. Each pro-
vision of a code, “whether it governs the
registration and qualifications of voters,
the selection and eligibility of candidates,
or the voting process itself, inevitably
affects — at least to some degree — the indi-
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vidual’s right to vote and his right to asso-
ciate with others for political ends.” Ander-
son v. Celebrezze, 460 U.S. 780, 788, 103
S.Ct. 1564, 1569-70, 75 L.Ed.2d 547 (1983).

Burdick v. Takushi, 504 U.S. 428, 433, 112 S.Ct.
2059, 2063 (1992). The Harper Court noted that
“[v]oter qualifications have no relation to
wealth nor to paying or not paying [a] tax.”
Harper, 383 U.S. at 666. Appellant argues that
the Voter ID Act makes the affluence of voters
an electoral standard by requiring identifica-
tion and payment of the associated costs found
in obtaining identification.

920 In Crawford v. Marion Cty. Election Bd.,
553 U.S. 181, 128 S.Ct. 1610 (2008), the U.S.
Supreme Court upheld the constitutionality of
a similar Voter ID Law from Indiana. The Indi-
ana Voter ID Law requires voters to present
government issued photo identification when
voting in-person on election day or in-person
in advance of the election day. Id. at 185. Indi-
ana offers free photo identification to qualified
voters to establish residence and identity. Id. at
186. In addition, Indiana allows provisional
ballots to be cast by indigent voters who have
not obtained the free photo identification. Id.
In order to vote provisionally, the voter signs
an affidavit at the ballot location and then
executes another affidavit before the circuit
court clerk within ten (10) days of the election.
Id. The Indiana district court found that the
State had not introduced evidence of a single
individual voter who would be unable to vote
because of the Voter ID Act. Id. at 187. The U.S.
Supreme Court balanced the state’s interests
with the burdens caused by the Voter ID Act.
Id. at 191-203.

921 Indiana claimed interests in deterring
and detecting voter fraud, election moderniza-
tion, and safeguarding voter confidence. The
Court noted that requiring voters to show
proof of identity serves to protect the integrity
and reliability of the electoral process — point-
ing to a federal statute requiring individuals to
show identification” in order to vote, if they
had submitted their application to register to
vote for the first time via mail, as an indication
that Congress believes that photo identification
is an effective method of establishing a voter’s
qualification to vote. Id. at 192-93, citing Help
America Vote Act of 2002 (HAVA), 116 Stat.
1666, 42 U.S.C. § 15483(b) (now 52 US.C. §
21083). The Court also noted that while there is
no evidence of any in-person voter fraud
occurring in Indiana at any time in its history,
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that there are flagrant examples of such fraud
in other parts of the country that have been
documented throughout this Nation’s history
and that those and recent examples of absentee
ballot fraud show that voter fraud is real and
can affect the outcome of a close election. Id. at
194-95.

922 The Court stated that the burdens that
are relevant are those imposed on people who
are eligible to vote but do not possess a current
photo identification that complies with the
Voter ID Act; determining that a provisional
ballot is the remedy for problems caused by
“life’s vagaries,” such as losing identification,
not looking like the photo on the identification,
or name changes. Crawford, 553 U.S. at 198
(“The fact that most voters already possess . . .
some other form of acceptable identification,
would not save the statute under our reason-
ing in Harper, if the State required voters to
pay a tax or a fee to obtain a new photo identi-
fication.”). The Court described the burden to
obtain a free photo identification card — includ-
ing the inconvenience of making a trip to get
the ID, gathering required documents, and
posing for a photo — which they deemed was
not a significant increase from the usual bur-
den to vote.

923 The Court noted that a somewhat heavi-
er burden is placed on people who, because of
economic or personal reasons, may find it dif-
ficult to secure a copy of their birth certificate
or other required documents to obtain the
“free” identification card. Id. at 198-99. How-
ever, the Court found the severity of the bur-
den to be mitigated by the ability to vote a
provisional ballot regardless of the fact that it
required a second trip within ten days. Id. at
199. The Court noted that based on the record
in the case, which did not show the number of
registered voters without photo identification
or the difficulties faced by indigent voters, they
could not conclude the Voter ID Act imposed
excessively burdensome requirements on any
class of voters. Id. at 200-02.

924 Like the Indiana Voter ID Act in Craw-
ford, the Oklahoma Voter ID Act is based on
the State’s attempt to prevent voter fraud and
the lack of evidence of in-person voter fraud in
the state is not a barrier to reasonable preventa-
tive legislation. Requiring voters to show proof
of identity serves to protect the integrity and
reliability of the electoral process and prevent
in-person voter fraud. Unlike the act in Craw-
ford, Oklahoma does not provide free photo
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identification cards® for voters. However, the
Oklahoma Voter ID Act does provide that the
free paper voter identification card may be
used in lieu of an approved photo identifica-
tion. Further, a voter with no identification can
vote by provisional ballot at the polling loca-
tion with no further trips required. Because the
Oklahoma Voter ID Act exists as a procedural
regulation to ensure voters meet an existing
qualification of voting and there is no direct
cost associated with voting, it is constitutional.

IV. CONCLUSION

925 The Oklahoma venue statute providing
that venue for this case is in Oklahoma Coun-
ty, where the Oklahoma Election Board is
located, is not a special law. The Oklahoma
Voter ID Act is a reasonable procedural regu-
lation to ensure that voters meet identity and
residency qualifications to vote and does not
cause an undue burden. Both statutes are
therefore constitutional.

ORDER OF THE DISTRICT COURT IS
AFFIRMED.

CONCUR: Combs, CJ., Gurich, V.C]., Kauger,
Winchester, Edmondson, Reif and Darby, ]J.

CONCUR IN RESULT: Colbert, J.
RECUSED: Wyrick, J.

Per Curiam.

1. Appellee states that the act should be known as the “Proof of
Identity Statute,” but for simplicity referred to it as the Voter ID Act
throughout their filings. As the act did not contain an official title, we
refer to it by its most common name, the “Voter ID Act.”

2. Title 26, Section 7-114 states:

A. Each person appearing to vote shall announce that person’s
name to the judge of the precinct and shall provide proof of
identity, whereupon the judge shall determine whether the per-
son’s name is in the precinct registry. As used in this section,
“proof of identity” shall mean a document that satisfies all of the
following

1. The document shows the name of the person to whom the
document was issued, and the name substantially conforms to
the name in the precinct registry;

2. The document shows a photograph of the person to whom the
document was issued;

3. The document includes an expiration date, which is after the
date of the election in which the person is appearing to vote. The
provisions of this paragraph shall not apply to an identification
card issued to a person sixty-five (65) years of age or older which
is valid indefinitely, as provided in Section 6-105.3 of Title 47 of
the Oklahoma Statutes; and

4. The document was issued by the United States, the State of
Oklahoma or the government of a federally recognized Indian
tribe or nation.

Provided, if the person presents a voter identification card issued
by the appropriate county election board, such card may serve as
proof of identity without meeting the requirements of para-
graphs 2 and 3 of this subsection.

B. 1. If a person declines to or is unable to produce proof of iden-
tity, the person may sign a statement under oath, in a form
approved by the Secretary of the State Election Board, swearing
or affirming that the person is the person identified on the pre-
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cinct registry, and shall be allowed to cast a provisional ballot as

provided in Section 7-116.1 of this title.

2. False swearing or affirming under oath shall be punishable as

a felony as provided in Section 16-103 of this title, and the pen-

alty shall be distinctly set forth on the face of the statement.
OKla. Stat. tit. 26, § 7-114 (2010).

3. Title 26, Section 7-114 has since been amended to also allow
identification cards issued by the armed services of the United States
to an active or retired member without having an expiration date.
OKla. Stat. tit. 26, § 7-114(A)(3) (2014).

4. Title 26, Section 7-114 has also been amended to clarify the
requirements of what the provisional ballot must correctly contain and
have verified in order to be counted. Okla. Stat. tit. 26, § 7-114(B)
(2014).

5. In January 2012, this Court issued a writ prohibiting the Tulsa
County District Court from entertaining a constitutional challenge to
the Voter ID Law and stating that the action must be brought in the
County of the Defendant’s official residence. Okla. State Election Bd. v.
Hon. Jefferson Sellers, 109,981, CV-2010-648. Appellant moved the case to
Oklahoma County. The Oklahoma County District Court granted sum-
mary judgment stating that the bill was validly enacted and Appellant
lacked standing; Appellant appealed to this Court. In Gentges I, we
determined that the bill was validly enacted, that Appellant has standing
to challenge the Voter ID Act, and remanded for the district court to
determine the constitutionality of the Voter ID Act and of the state venue
provision. Gentges v. Okla. State Election Bd. (Gentges I), 2014 OK 8, 319
P3d 674.

6. Prior to the Oklahoma Voter ID Act, there was an identification
component for first-time voters who registered by mail based on the
federal Help America Vote Act (HAVA). Help America Vote Act of
2002, 116 Stat. 1666, 42 U.S.C. § 15483(b) (now 52 U.S.C. § 21083(b)(2)
(A)). However, under HAVA voters could provide photo identification
or present a copy of a current utility bill, bank statement, government
check, paycheck, or other government document that showed the
name and address of the voter to verify their identity. As such, two of
the provisional ballots that were counted in 2010 were cast provision-
ally due to the lack of identification. Both ballots cast due to lack of
identification were counted in that election.

7. HAVA requires voters to present written identification and per-
mits either a valid government issued identification card or other
forms of documentation such as a current utility bill, bank statement,
paycheck, or other government document that shows the name and
address of the voter. Crawford, 553 U.S. at 193, 52 U.S.C. § 21083(b)(2).

8. Oklahoma does provide an exception from payment for identifi-
cation cards at age 65, Okla. Stat. tit. 47, § 6-101(O) (2017), and for for-
mer U.S. armed forces with an honorable discharge with 100% perma-
nent disability though military action or disease contracted during
time in the military. Okla. Stat. tit. 47, § 6-101(P) (2017). Under those
exceptions, the person is still responsible for the costs associated with
the underlying required identification or birth certificates and the cost
and inconvenience of making the trip to obtain the free photo identifi-
cation card, similar to Crawford.

2018 OK 40

OCTAVIO PINA, Petitioner, . AMERICAN
PIPING INSPECTION, INC., BERKSHIRE
HATHAWAY HOMESTATE INS. CO.,
and THE WORKERS’ COMPENSATION
COMMISSION, Respondents.

No. 113,899. May 8, 2018

CERTIORARI TO THE COURT OF CIVIL
APPEALS, DIVISION IV

90 Petitioner is a pipeline fitter who was
injured and sought treatment and compen-
sation from his employer. Employer denied
compensability, arguing Petitioner’s inju-
ries did not arise in the course and scope of
his employment under 85A O.S. Supp. 2013
§2(13). The administrative law judge agreed
and the Workers” Compensation Commis-
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sion affirmed. Petitioner appealed the deci-
sion of the Commission and the Court of
Civil Appeals sustained the Commission.
Petitioner filed a Petition for Certiorari
which was granted. We hold Petitioner was
in the course and scope of his employment
as the term is defined in 85A O.S. Supp. 2013
§ 2 (13) because his actions at the time of
injury were related to and in furtherance of
the business of the employer.

COURT OF CIVIL APPEALS OPINION
VACATED; ORDER FROM WORKERS’
COMPENSATION COMMISSION
VACATED; CAUSE REVERSED AND
REMANDED FOR PROCEEDINGS
CONSISTENT WITH TODAY’S
PRONOUNCEMENT

Bob Burke, Oklahoma City, Oklahoma And
Kim N. Nguyen, Oklahoma City, Oklahoma,
for Petitioner

Jacque Brawner Dean, Edmond, Oklahoma, for
Respondents

OPINION
EDMONDSON, J.:
Facts & Procedural History

{1 Octavio Pina (Petitioner) was employed
as a pipeline installer by American Piping
Inspection, Inc. At the time of his injury, he
worked at an oilrig site approximately 130
miles away from his home residence. Petitioner
traveled weekly to Employer’s drilling site; he
would work for 6 days and then return home
on the weekend. Employer provided a daily
per diem payment for lodging and meals
incurred by Petitioner.

92 Employer used Petitioner’s truck to haul
work related equipment and materials and
paid him $50 per day for the use of his truck.
At the time of Petitioner’s injury, it was the
practice of Employer to pay for the gas neces-
sary to refuel Petitioner’s truck each morning
before traveling to the rig site. Petitioner was
required to stop at the Employer-designated
gas station at the time set by the supervisor.

43 Itis undisputed that Employer also agreed
to purchase ice and water each day for the
entire crew, but only if they stopped at the des-
ignated gas station at the time specified by
Employer.! Employer argued that it was not
mandatory for the employees to stop for ice and
water; but it is undisputed that Employer
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would not pay for these items unless the
employees stopped at the location as directed.
There were no stores within walking distance
of the drilling site where employees could buy
ice and water or gasoline. Thus, Petitioner’s
option on the morning of his injury was to per-
sonally pay for the gas for the work day or fol-
low the Employer’s instructions and arrive at
the gas station at the appointed time. Employer
had been paying for Petitioner’s gasoline for
three months prior to his injury. Employer’s
safety and compliance representative testified
that “[i]f they want water that they don’t pay for
themselves then they need to be at that — at that
place. But it’s not mandatory.”

14 After getting supplies, the employees
would drive another 30 miles from the gas sta-
tion to the drilling site. Once they arrived at the
drilling site, all employees were required to
attend a safety meeting each morning and sign
a log noting their attendance. This log was
used as a means for determining who worked
each day and identify who was to get paid for
the day’s work. Both of the Employer’s repre-
sentatives testified that “work” did not begin
until the employees signed the log.

95 On the morning of September 22, 2014,
Petitioner met his supervisor at the designated
gas station to get ice, water and gasoline. The
supervisor agreed that “Claimant was report-
ing to work that morning when he made it to
the gas station.” Petitioner explained that “[he
was] supposed to stop at the gas station so they
can fill up your tank of gas because you're
moving all day long.”* The supervisor paid for
the gas and supplies with the company credit
card just as he had been doing for three
months. Petitioner then asked his supervisor
for permission to leave the gas station and
drive to the drilling site. On his way, Petitioner
had a collision and sustained serious injuries.
Emergency medical care was given and Peti-
tioner was transported via helicopter for medi-
cal treatment. Petitioner never arrived at the
drilling site that morning. Although Petitioner
did not sign the attendance sheet at the rig site
that morning, Employer paid him for a full day
of work.

6 Petitioner filed a claim for benefits under
the Administrative Workers” Compensation
Act (AWCA) 85A 0.5. 8§ 1-125. Employer denied
the claim was compensable within the meaning
of the AWCA on the following grounds: (1) Peti-
tioner was not performing employment services
at the time of injury as required by 85A O.S.
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Supp. 2013 § 2 (9) (b) (3); and (2) the injury did
not occur in the course and scope of employ-
ment pursuant to 85A O.S. Supp. 2013 § 2 (13).

{7 The administrative law judge held a hear-
ing on March 3, 2015, and determined that
Petitioner’s injury did not occur in the course
and scope of employment within the meaning
of the AWCA and denied his claim.

{8 The Administrative Law Judge (ALJ)
made this finding in the Order Denying Com-
pensability:

“[Petitioner] was paid money when his
truck was used on the job site. The [Peti-
tioner] had told [the supervisor] that he
had been at a family reunion or party that
weekend and was going to the job site to
sleep.”

The AL]J also found that at the time of the acci-
dent Petitioner was not “in furtherance of the
affairs of his employer.”® The record has no
evidence Petitioner told his supervisor he was
leaving the gas station to go the job site to
“sleep.” The record has no evidence that Peti-
tioner ever made such a statement to any per-
son. No witness offered such testimony. The
only suggestion about sleep is one leading
question made at the hearing before the AL]J
when Respondents” attorney asked Petitioner:

Q. And you went on to the job site to take
a nap; is that correct?

A. Well when I went back to work I had to
go back to work.

Q. Okay. You went out to the job site, you
were on your way to the job site; is that cor-
rect?

A. Yes.

Petitioner’s attorney then asked Petitioner
the following:

Q. ... And you asked your supervisor Mr.
Rodriguez’s permission before you left the
gas station and he knew you were heading
to the job site; is that correct?

A. Yes.

Q. Okay. Did you tell him that you're going
ahead to the job site so you can take a nap?

A. No.®

The supervisor testified that Petitioner told
him he was leaving the gas station to drive to
the drilling site. There is no testimony in the
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transcript hearing or any evidence in the record
that Petitioner ever made a statement he was
going to the rig site to “sleep.”

9 Petitioner then sought review by the
Workers” Compensation Commission (Com-
mission) asserting: (1) that he was acting with-
in the course and scope of his employment at
the time of injury within the meaning of 85A
0.5.2013 Supp. §9 (a); and (2) he was perform-
ing an activity that was fundamentally related
to his job activities and in furtherance of the
affairs or business of Employer. A hearing was
held before the Commission on April 24, 2015.
In an order issued on April 24, 2015, the Com-
mission affirmed the determination of the
Administrative Law Judge.

910 Petitioner next filed a Petition for Review
with this Court. After briefing, the matter was
assigned to the Court of Civil Appeals. On
appeal, Petitioner asserted that the finding by
the ALJ and decision by the Commission was
erroneous in view of the reliable, material, pro-
bative and substantial competent evidence and
was contrary to law. Petitioner urged that he
sustained a compensable injury as contem-
plated by 85A O.S. Supp. 2013 § 9 (a) and that
his stop at the gas station and subsequent
travel to get to the work site was travel by an
employee in furtherance of the affairs of an employ-
er that is specifically directed by the employer. 85A
O.S. Supp. 2013 § 2 (13). Petitioner further
urged that the AWCA violates Okla. Const. Art.
2, § 6 by leaving him without a remedy and
deprives him of due process as guaranteed by
Okla. Const. Art. 2, §7.

{11 In an opinion filed September 17, 2015,
the Court of Civil Appeals affirmed the order
from the Commission. The Court of Civil Ap-
peals analyzed 85A O.S. Supp. 2013 §2 (13) (a)
and 85A O.S. Supp. 2013 §2 (8) , and deter-
mined that Petitioner’s injuries occurred while
he was driving from his permanent residence
to the job site and as such were excluded from
coverage and not a compensable injury. The
Court of Civil Appeals also determined that
the trip from the gas station to the rig drilling
site was a dual purpose trip and as such was
excluded under 85A O.S. Supp. 2013 § 2 (13)
(b). Lastly, the Court of Civil Appeals consid-
ered Petitioner’s constitutional claim concern-
ing Okla. Const. Art. 2 § 6 and determined that
this provision does not guarantee a litigant a
specific remedy such as workers” compensation
and announced that this constitutional provision
was a mandate to the judiciary and not a limita-
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tion on the legislature’s right to enact laws. City
of Anadarko v. Fraternal Order of Police, Lodge 118,
1997 OK 14 q 6, 934 P.2d 328, 330.

q[12 Petitioner filed his Petition for Certiorari
to the Court of Civil Appeals with this Court.
The Court granted his petition.

Standard of Review

13 The law in effect at the time of the injury
controls both the award of benefits and the
appellate standard of review. Vasquez v. Dil-
lards, Inc., 2016 OK 89, 381 P.3d 768; Brown wv.
Claims Management Resources Inc., 2017 OK 13, |
9,391 P.3d 111, 115. Appellate review of the judg-
ment in this matter is set forth at 85A O.S. Supp.
2013 §78 which provides in pertinent part:

C. The judgment, decision or award of the
Commission shall be final and conclusive
on all questions within its jurisdiction
between the parties unless an action is
commenced in the Supreme Court of this
state to review the judgment, decision or
award within twenty (20) days of being
sent to the parties. Any judgment, decision
or award made by an administrative law
judge shall be stayed until all appeal rights
have been waived or exhausted. The Su-
preme Court may modify, reverse, remand
for rehearing, or set aside the judgment or
award only if it was:

1. In violation of constitutional provisions;

2. In excess of the statutory authority or
jurisdiction of the Commission;

3. Made on unlawful procedure;
4. Affected by other error of law;

5. Clearly erroneous in view of the reliable,
material, probative and substantial compe-
tent evidence;

6. Arbitrary or capricious;
7. Procured by fraud; or

8. Missing findings of fact on issues essen-
tial to the decision.

|14 Petitioner alleges error regarding statu-
tory application and interpretation and con-
stitutional claims. The issues relating to the
constitutional validity and interpretation of a
statute are questions of law which we review
under a de novo standard. This review is ple-
nary, independent, and nondeferential. Bober
v. Oklahoma State University, 2016 OK 78, 378
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P.3d 562 [citing State ex rel. Protective Health
Servs. State Dep't. Of Health v. Vaughn, 2009 OK
61, 19, 222 P.3d 1058; Brown v. Claims Manage-
ment Resources Inc., 2017 OK 13, ] 10, 391 P.3d
111, 115 (citations omitted)].

15 Our interpretation also implicates 85A
O.S. Supp. 2013 §78 ( c) (5). With respect to the
review of factual matters, we adopt the stan-
dard used in other administrative proceedings.
Brown, 2017 OK 13, T 11, 391 P.3d 111, 115 (cita-
tions omitted). Thus, with respect to issues of
fact, the Commission’s order will be affirmed if
the record contains substantial evidence in
support of the facts upon which it is based. Id.
However, where there is no dispute as to the
facts, whether an accidental injury occurred in
the course of employment is a question of law.
Ince v. Chester Westfall Drilling Co., 1959 OK 158,
346 P.2d 346.

Analysis

16 The AWCA defines “course and scope of
employment” as follows:

“Course and scope of employment” means
an activity of any kind or character for
which the employee was hired and that
relates to and derives from the work, busi-
ness, trade or profession of an employer,
and is performed by an employee in the
furtherance of the affairs or business of an
employer. The term includes activities con-
ducted on the premises of an employer or
at other locations designated by an
employer and travel by an employee in
furtherance of the affairs of an employer
that is specifically directed by the employ-
er. This term does not include:

a. an employee’s transportation to and
from his or her place of employment,

b. travel by an employee in furtherance of
the affairs of an employer if the travel is
also in furtherance of personal or private
affairs of the employee,

c. any injury occurring in a parking lot or
other common area adjacent to an employ-
er’s place of business before the employee
clocks in or otherwise begins work for the
employee or after the employee clocks out
or otherwise stops for the employer, or

d. any injury occurring while an employ-
ee is on a work break, unless the injury

occurs while the employee is on a work
break inside the employer’s facility and
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the work break is authorized by the em-
ployee’s supervisor]|.]

85A O.S. 2013 Supp. § 2 (13) (Emphasis added).

|17 Petitioner worked as a pipeline fitter and
at the request of Employer his personal pickup
truck was used to haul materials relating to
work for the Employer at the job site. It is
undisputed that at the time of injury, Petitioner
was not at the oilrig site, the “premises of an
employer.” Thus, in order to resolve whether
Petitioner’s injury fits within the definition of
the AWCA we must determine the following:
(1) whether Petitioner’s activities were in fur-
therance of the affairs of Employer and were done at
the direction of Employer, (2) whether Petition-
er’s travel from the gas station to the drill site
was transportation to and from his place of employ-
ment, and (3) whether the travel by Petitioner
was in furtherance of Employer as well as a per-
sonal or private affair of Petitioner. The parties
disagree as to the legal conclusion for each of
these issues.

{18 The uncontroverted testimony from Em-
ployer’s representatives and from Petitioner
reflect that: (1) Employer’s representative des-
ignated the specific gas station and time for
stopping; (2) Petitioner stopped at the gas sta-
tion for the purpose of filling his gas tank to be
used at the work site; (3) the Supervisor
acknowledged that Petitioner was “reporting
to work that morning when he made it to the
gas station;” (4) Petitioner left the gas station
with the permission of his supervisor to pro-
ceed to the work site; (5) Employer paid for the
gas used in Petitioner’s truck to haul equip-
ment and supplies at the work site, but only if
Petitioner stopped at the designated gas sta-
tion; (6) Employer paid for water and ice for
Petitioner and other employees but only if they
stopped as designated by Employer; (7) there
were no stores within walking distance of the
work site for employees to obtain gasoline or
ice and water; (8) Petitioner testified that he left
the gas station that morning to drive to the rig
drilling site; and (9) there is no evidence in the
record that Petitioner said he was leaving the
gas station to take a nap.

19 When judicial power is used to adjudi-
cate an issue of fact, there must be evidence to
affirmatively support the decision.” Petitioner
had the burden of proof to establish by a prepon-
derance of the evidence that his injury occurred
in the course and scope of employment.
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920 The AWCA specifically envisions that
“course and scope of employment” includes
“travel by an employee in furtherance of the
affairs of an employer that is specifically direct-
ed by the employer.” 85A O.S. 2013 Supp. § 2
(13). Employer used Petitioner’s truck to haul
equipment and supplies at the oilrig site. Such
activity is clearly work that furthers the affairs
of Employer. There were no gas stations or ice
and water within walking distance of the oilrig
site. Employer paid for Petitioner’s gas and he
showed up at the gas station on the morning of
his injury to accommodate the needs of Em-
ployer, because “[he was] supposed to stop at
the gas station so they can fill up your tank of
gas because you’re moving all day long.”"
Employer urged that it was not mandatory for
Petitioner to stop, this was just a “perk” for
Petitioner. Employer paid a per diem rental fee
for the use of Petitioner’s truck. We decline to
adopt Employer’s view. Considering all of the
evidence before us we conclude that claimant
met his burden to show that he was at the gas
station as specifically directed by Employer
and done to further the Employer’s business
needs. We have long recognized that hauling
ice and water to an oilrig drilling site is consid-
ered “material being hauled for the employ-
er.”” It was common practice for Employer to
provide ice, water and gas to Petitioner. We
conclude that Petitioner was hauling material
for the benefit of the Employer and was “in
furtherance of the affairs of an employer” as
contemplated by the AWCA.

921 Employer argued that Petitioner was not
technically “working” unless he arrived at the
rig site and signed in for the safety meeting. We
reject Employer’s narrow interpretation. It is
undisputed that the supervisor acknowledged
at the hearing before the AL]J that he consid-
ered Petitioner was “reporting for work that
morning when he made it to the gas station.””
Further, Petitioner sought the “permission” of
his supervisor before he left the gas station to
proceed on to the drill site.

922 We reject Employer’s argument that Peti-
tioner was simply traveling to and from his
place of employment at the time of injury. We
likewise find no evidence in the record that the
travel by Petitioner was for a “dual purpose.”
The AWCA excludes coverage if an employee’s
travel is in furtherance of the employer if it is
also in furtherance of the employee’s personal
or private affairs. A thorough review of the
record lacks any evidence to support a finding
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that Petitioner was engaged in any personal or
private reason for his travel from the gas sta-
tion to the drilling site. The only testimony
from the hearing supports that Petitioner
obtained his supervisor’s permission to travel
on to the rig site to continue his work for the
day. He arrived at the gas station at the appoint-
ed location and time to obtain gas, so he could
work all day without stopping, all for the benefit
of the Employer. We conclude that Petitioner’s
travel that morning was for the sole benefit of
his Employer. Accordingly, his accident is a cov-
ered event under the AWCA as being in the
course and scope of his employment.

{23 Petitioner raised both legal and constitu-
tional claims regarding the denial of his claim
for workers” compensation benefits. This Court
has long recognized that where relief is available
on alternative non-constitutional grounds, we
avoid reaching a determination on constitution-
al issues. Brown v. Claims Management Resources,
Inc., 2017 OK 13, ] 26, 391 P.3d 111, 119.

{24 The opinion of the Court of Civil Appeals
is vacated. The opinion of the Workers” Com-
pensation Commission is reversed. The opin-
ion of the Administrative Law Judge is
reversed, and the matter is remanded for fur-
ther proceedings consistent with this opinion.

COURT OF CIVIL APPEALS OPINION
VACATED; ORDER OF WORKERS’
COMPENSATION COMMISSION

REVERSED; ORDER OF
ADMINISTRATIVE LAW JUDGE

REVERSED; CAUSE REVERSED AND

REMANDED FOR PROCEEDINGS
CONSISTENT WITH TODAY’S
PRONOUNCEMENT

COMBS, C.J., GURICH, V.C.J.,, KAUGER,
EDMONDSON, COLBERT, REIF, JJ., concur;

WINCHESTER, ]. (by separate writing), and
WYRICK, J., dissent;

DARBY, J., not participating.

WINCHESTER, J., with whom Wyrick, J., joins,
dissenting:

q1 I would sustain the order of the Workers’
Compensation Commission and affirm the
Court of Civil Appeals, which found that 85A
0.5.Supp.2014, § 2(13)(a) clearly excludes trans-
portation to and from the employee’s place of
employment and does not fall within the defini-
tions of “in the course of employment” or “aris-
ing out of employment.” In addition, this trip to
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the store on the way to the job site was a dual
purpose trip excluded under § 2(13)(b) of that
statute.

EDMONDSON, ]J.:

1. Octavio Pina, Claimant, v. American Piping Inspection, Inc., Respon-
dent and Berkshire Hathaway Homestate Insurance Co., Insurance Carrier,
Before the Workers” Compensation Commission, Commission Case
No. CM-2014-09495Y, Transcript of Hearing Before Administrative
Law Judge Michael T. Egan, March 3, 2015, p. 34, the site supervisor
testified that “[the employer] will decide which gas station”.

2. Octavio Pina, Claimant, v. American Piping Inspection, Inc., Respon-
dent and Berkshire Hathaway Homestate Insurance Co., Insurance Carrier,
Before the Workers” Compensation Commission, Commission Case
No. CM-2014-09495Y, Transcript of Hearing Before Administrative
Law Judge Michael T. Egan, March 3, 2015, p. 25.

3. Octavio Pina, Claimant, v. American Piping Inspection, Inc., Respon-
dent and Berkshire Hathaway Homestate Insurance Co., Insurance Carrier,
Before the Workers” Compensation Commission, Commission Case
No. CM-2014-09495Y, Transcript of Hearing Before Administrative
Law Judge Michael T. Egan, March 3, 2015, p. 36.

4. Octavio Pina, Claimant, v. American Piping Inspection, Inc., Respon-
dent and Berkshire Hathaway Homestate Insurance Co., Insurance Carrier,
Before the Workers’ Compensation Commission, Commission Case
No. CM-2014-09495Y, Transcript of Hearing Before Administrative
Law Judge Michael T. Egan, March 3, 2015, p. 14.

5. Record, p. 36, Order Denying Compensability, filed March 6,
2015, Commission File No. CM-2014-09405Y, Before the Oklahoma
Workers” Compensation.

6. Record, p. 36, Order Denying Compensability, filed March 6,
2015, Commission File No. CM-2014-09405Y, Before the Oklahoma
Workers” Compensation.

7. Octavio Pina, Claimant, v. American Piping Inspection, Inc., Respon-
dent and Berkshire Hathaway Homestate Insurance Co., Insurance Carrier,
Before the Workers” Compensation Commission, Commission Case
No. CM-2014-09495Y, Transcript of Hearing Before Administrative
Law Judge Michael T. Egan, March 3, 2015, pps. 11-12.

8. Octavio Pina, Claimant, v. American Piping Inspection, Inc., Respon-
dent and Berkshire Hathaway Homestate Insurance Co., Insurance Carrier,
Before the Workers” Compensation Commission, Commission Case
No. CM-2014-09495Y, Transcript of Hearing Before Administrative
Law Judge Michael T. Egan, March 3, 2015, pps. 17-18.

9. Octavio Pina, Claimant, v. American Piping Inspection, Inc., Respon-
dent and Berkshire Hathaway Homestate Insurance Co., Insurance Carrier,
Before the Workers” Compensation Commission, Commission Case
No. CM-2014-09495Y, Transcript of Hearing Before Administrative
Law Judge Michael T. Egan, March 3, 2015, p. 36.

10. Carbajal v. Precision Builders, Inc., 2014 OK 62, 26, 333 P.3d 258,
265 (2014), also see Christian v. Gray, 2003 OK 10, 44, 65 P.3d 591, 609,
An adjudication of an issue of fact in the negative may be based upon
an entire absence of proof, or a failure to prove one or more of the
required elements necessary to establish a fact.

11. Octavio Pina, Claimant, v. American Piping Inspection, Inc., Respon-
dent and Berkshire Hathaway Homestate Insurance Co., Insurance Carrier,
Before the Workers” Compensation Commission, Commission Case
No. CM-2014-09495Y, Transcript of Hearing Before Administrative
Law Judge Michael T. Egan, March 3, 2015, p. 14.

12. Ince v. Chester Westfall Drilling Co.,1959 OK 158, ] 6, 346 P.2d
346, 348, Helmerich & Payne, Inc. v. Gabbard, 1958 OK 204, 333 P.2d 964;
Haco Drilling Co., v. Burchette, 1961 OK 145, 364 P.2d 674, employee
found to be within scope of employment when he picked up two co-
workers, obtained ice and water for use at the oil drilling site and was
on the way to work when accident occurred; see also, Skinner v.
Braum’s Ice Cream Store, 1995 OK 11 ] 6, 890 P.2d 922, 925, “We recog-
nized the general rule that the employment relationship does not exist
during a commute to and from work in Haco. Nevertheless, we held
that the driver was acting within the scope of his employment when
the accident occurred. The water and ice were necessary to the work-
force of the drilling rig. The driver’s pick up and delivery of the water
was incidental to the business operation.”

13. Octavio Pina, Claimant, v. American Piping Inspection, Inc.,
Respondent and Berkshire Hathaway Homestate Insurance Co., Insurance
Carrier, Before the Workers” Compensation Commission, Commission
Case No. CM-2014-09495Y, Transcript of Hearing Before Administra-
tive Law Judge Michael T. Egan, March 3, 2015, p. 36.

14. Citing, Bd. Of County Com’rs of Muskogee County v. Lowery, 2006
OK 31, 4 14, 136 P.3d 639, 649; State ex rel. Fent v. State ex rel. Okla. Water
Resources Bd., 2003 OK 29, ] 12, 66 P.3d 432, 439.
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IKE FRANK NICHOLSON, JR., Appellant,
v. THE STATE OF OKLAHOMA, Appellee.

Case No. F-2016-927. April 26, 2018
OPINION
LEWIS, VICE-PRESIDING JUDGE:

q1 Ike Frank Nicholson, Jr., Appellant, was
tried by jury and convicted of second degree
murder, in violation of 21 0.5.2011, § 701.8(1), in
the District Court of Osage County, Case No.
CF-2015-340." The jury sentenced Appellant to
life imprisonment. The Honorable M. John Kane
IV, District Judge, pronounced judgment and
sentence accordingly.” Mr. Nicholson appeals.

FACTS

q2 Appellant and his girlfriend, Carrie Lira,
traveled from Bethany to Tulsa in late October,
2015, hoping to locate Carrie’s missing sister,
Kelli. They learned from Antwuan Adamson
that Vallon Broadus might be holding Kelli
against her will. On the evening of October 21,
Appellant, Carrie Lira, and Antwuan Adam-
son met at Megan Burkett’s residence in Tulsa,
expecting that Vallon Broadus might be there
with Kelli. Neither Broadus nor Kelli were
there when they arrived. They parked their car
around the corner, and sat waiting in Antwuan
Adamson’s car just down the street from the
residence.

93 Within an hour or two, Vallon Broadus
drove up to Burkett’s house in a red car and
parked in the driveway. Antwuan Adamson
had gone inside the Burkett residence before
Broadus arrived, and saw some of the incident
that followed on a home video surveillance
monitor.’ By Appellant’s own account, he got
out of a vehicle and quickly approached the car
driven by Vallon Broadus, carrying a 12 gauge
shotgun and yelling for Kelli to “get out of the
car!”* Carrie Lira began driving Adamson’s car
toward the driveway to block Broadus’s exit.

94 According to Appellant, the red car sud-
denly lurched backward in his direction, spin-
ning its tires in the gravel, requiring him to
step to the left side to avoid being hit. Appel-
lant later admitted to police that he pointed the
shotgun’s attached flashlight into the driver’s
eyes as the car went by. He also admitted that
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the shotgun discharged as he pointed it at the
driver, sending several pellets through the
driver’s windshield, striking and killing Vallon
Broadus. The car backed into a large post and
stopped.

5 After seeing part of the incident on cam-
era, Antwuan Adamson quickly walked out-
side the house. There he saw the Appellant
lowering the barrel of the shotgun from a shoot-
ing position. Appellant was standing about ten
feet to the front side of the red car. Adamson got
into his car. Appellant, still carrying the shotgun,
jumped in the back seat and told Adamson to
drive him around the corner. He drove to a
nearby apartment, where Appellant and Carrie
Lira got out. Adamson said Appellant took the
shotgun with him. Adamson drove away. The
shotgun was never recovered. Appellant and
Carrie Lira were later arrested in Oklahoma
City.

96 In a subsequent recorded interview with
investigators, which was played for the trial
jury, Appellant stated as Broadus’s car came
toward him, “I think I shot him. I think I shot
the windshield.” He denied intending to kill
Broadus, saying he wanted to intimidate him
and make him cooperate in efforts to find Car-
rie’s sister, Kelli. After the shooting, Appellant
and Carrie got in Adamson’s car, rode with
Adamson around the corner to their own car,
and escaped the scene. Appellant essentially
claimed he committed an accidental shooting,
and fled in a panic because of his past run-ins
with the law. The recording also showed that
Appellant declined the investigator’s request
that he provide a DNA sample for comparison.
Further facts will be discussed as necessary to
the resolution of the issues on appeal.

ANALYSIS

47 In Proposition One, Appellant argues that
the trial court erred in finding prosecution wit-
ness Antwuan Adamson unavailable to testify
at trial and admitting the transcript of his pre-
liminary examination testimony. He also argues
the admission of the transcript violated his con-
stitutional right to confrontation. This Court
reviews the trial court’s finding of a witness’s
unavailability for abuse of discretion. Mathis v.
State, 2012 OK CR 1, ] 20, 271 P.3d 67, 75. An
abuse of discretion is a clearly erroneous con-
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clusion, contrary to the logic and effect of the
facts presented. Pullen v. State, 2016 OK CR 18,
94,397 P.3d 922, 925.

98 We find that the trial court’s finding that
Adamson was unavailable was not clearly
erroneous, and admission of the transcribed
testimony was not an abuse of discretion.
Because the witness was unavailable, and
Appellant had a prior opportunity to cross-
examine the witness at preliminary examina-
tion, admission of the transcript at trial did not
violate Appellant’s right to confrontation. Ma-
this, 2012 OK CR 1, 1 19, 271 P.3d at 75; Craw-
ford v. Washington, 541 U.S. 36, 68, 124 S.Ct.
1354, 1374, 158 L.Ed.2d 177 (2004). Proposition
One is denied.

99 In Proposition Two, Appellant argues that
the flight instruction given by the trial court
was reversible error. He waived review for all
but plain error when he failed to object or
request different instructions at trial. Simpson v.
State, 1994 OK CR 40, ] 2, 876 P.2d 690, 693.
Appellant must therefore show a plain or obvi-
ous error in this instruction affected the out-
come of the trial. Hogan v. State, 2006 OK CR 19,
q 38, 139 P.3d 907, 923. This Court will correct
plain error only where it seriously affects the
fairness, integrity or public reputation of the
proceedings. Id. We find no plain or obvious
error here. Mitchell v. State, 1993 OK CR 56, | 8,
876 P.2d 682, 684; Ashton v. State, 2017 OK CR
15, q 36, 400 P. 3d 887, 897. Proposition Two is
without merit.

{10 Proposition Three argues that the trial
court’s violation of section 894 of Title 22 in
two written communications to the jury was
reversible error. These communications an-
swered two simple questions by referring
jurors back to their instructions. The communi-
cations met no objection at trial, waiving all but
plain error, as defined above. Section 894
requires that when the jury desires further
instruction after retiring to deliberate, the trial
court should conduct the jury to the court-
room and instruct them in the presence of, or
after notice to, the prosecutor and defense
counsel. The written response procedure used
here, though it happens in trial courts every
day, and was agreed to by counsel after con-
sultation, is a plain violation of the statute.
Cipriano v. State, 2001 OK CR 25, ] 48, 32 P.3d
869, 879 (finding open court requirement of
section 894 is mandatory).
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911 This Court has more than once indicated
that when a trial court’s communications with
the jury violate the dictates of section 894 —
even with the agreement or acquiescence of the
parties — a “presumption of prejudice arises.”
Mitchell v. State, 2011 OK CR 26, ] 130, 270 P. 3d
160, 188 (quoting Givens v. State, 1985 OK CR
104, 1 19, 705 P.2d 1139, 1142). This presump-
tion of prejudice was said to be rebuttable, and
could be “overcome if, on appeal, this Court is
convinced that, on the face of the record, no
prejudice to the defendant occurred.” Id. In
Mitchell, the Court found the presumption of
prejudice rebutted where “the court’s written
response accomplished the same result as if the
court had brought the jury into the courtroom
and responded verbally.” Id.

12 However, upon closer review of prior
cases, we find this presumption of prejudice
unjustified when the trial court communicates
with the jury in writing after affording counsel
notice and an opportunity to be heard. Small-
wood v. State, 1995 OK CR 60, ] 80-82, 907 P.2d
217, 237-38 (citing Brown v. State, 1975 OK CR
13, 19 9-10, 530 P.2d 1056, 1058) (holding preju-
dice is not presumed from trial court’s written
communication with jury after consulting with
counsel). Any suggestion to the contrary in
Mitchell, Givens, or other published cases, is
hereby overruled.®

913 Reversal of a judgment for a procedural
error is prohibited unless the error “has prob-
ably resulted in a miscarriage of justice, or
constitutes a substantial violation of a constitu-
tional or statutory right.” 20 O.5.2011, § 3001.1
(emphasis added). The correction of unpre-
served error always remains a matter of discre-
tion, rather than legal right, and is generally
warranted only when the error “seriously
affect[s] the fairness, integrity or public reputa-
tion of judicial proceedings . . ..” Simpson, 1994
OK CR 40 ] 30, 876 P2d at 700-01 (quoting
United States v. Olano, 507 U.S. 725, 732, 113
S.Ct. 1770, 1776-77,123 L.Ed.2d 508, 518 (1993).

{14 The supplemental instructions here were
given to the jury in writing after consultation
with counsel. Neither party requested that the
jury be returned to the courtroom for these
instructions. Appellant has not shown that the
instructions themselves were incorrect, or that
other instructions should have been given. The
trial court’s technical violation of section 894
by failing to conduct the jury to the courtroom
for these instructions did not seriously affect
the fairness, integrity, or public reputation of
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the proceedings. Worcester v. State, 1975 OK CR
111, 9 20, 536 P. 2d 995, 1001 (finding a “techni-
cal violation” of section 894 by written com-
munication was harmless error). No relief is
warranted. Proposition Three is denied.

15 In Proposition Four, Appellant com-
plains that evidence of his prior convictions,
and his refusal to give a requested sample of
his DNA, should not have been admitted. He
failed to object to the evidence and waived all
but plain error, as defined above. Evidence that
the defendant in a criminal trial has been con-
victed of a felony is admissible to attack his
credibility as a witness “if the court determines
that the probative value of admitting this evi-
dence outweighs its prejudicial effect to the
accused.” 12 O.5.2011, § 2609(A)(1). Convic-
tions involving dishonesty or false statement
are also admissible. Evidence of other crimes,
wrongs, or bad acts is inadmissible to prove
action in conformity therewith, but can be ad-
missible for other purposes not relevant here.
12 0.5.2011, § 2404(B).

{16 The evidence of Appellant’s criminal
record was incidentally admitted through
Appellant’s own references in his statement to
police. The evidence was not offered for a spe-
cific purpose, and was not otherwise empha-
sized by the State or defense. The jury was
never informed of the precise nature of Appel-
lant’s criminal history. The better practice
would have been to exclude this evidence by
redacting the videotape; but in light of the
overwhelming evidence of guilt, this error did
not seriously affect the fairness, integrity, or
public reputation of the proceedings.

{17 We reach the same conclusion regarding
evidence that Appellant refused to voluntarily
provide a DNA sample upon request. In Bosse
v. State, 2017 OK CR 10, 400 P.3d 834, the Court
assumed, without deciding, that evidence of a
defendant’s exercise of his Fourth Amendment
right to refuse consent to a search may not be
used as substantive evidence of guilt. Id., 2017
OK CR 10, ] 40, 400 P.3d at 851. This evidence
was incidentally admitted with Appellant’s
statement, and again, was not emphasized dur-
ing the trial as evidence of Appellant’s guilt.
Reviewing for plain error, we find that this evi-
dence did not seriously affect the fairness, integ-
rity, or public reputation of the proceedings, and
its admission was harmless beyond a reasonable
doubt. Proposition Four is denied.
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{18 In Proposition Five, Appellant argues
that prosecutorial misconduct deprived him of
a fair trial. The alleged misconduct drew no
objection at trial and will be reviewed only for
plain error, as defined above. We evaluate the
challenged prosecutorial conduct within the
context of the entire trial, considering the pro-
priety of the prosecutor’s actions, the strength
of the evidence, and the corresponding argu-
ments of defense counsel. Hanson v. State, 2009
OK CR 13, 18, 206 P.3d 1020, 1028. The Court
grants relief for prosecutorial misconduct only
when it is so flagrant that it renders the trial or
sentencing fundamentally unfair. Williams v.
State, 2008 OK CR 19, q 124, 188 P.3d 208, 230.
Appellant has not shown plain or obvious mis-
conduct in the prosecutor’s statements, and no
relief is warranted. Proposition Five is denied.

919 In Proposition Six, Appellant claims he
was denied the effective assistance of counsel
by his attorney’s allegedly unreasonable omis-
sion to: (1) fully argue for the exclusion of Ant-
wuan Adamson’s prior testimony; (2) conduct
thorough cross-exam of Antwuan Adamson at
preliminary; (3) object to evidence of his prior
convictions and his refusal to provide a DNA
sample upon request; (4) object to prosecutori-
al misconduct; (5) object to improper instruc-
tions on flight; and (6) enter a properly worded
stipulation.

920 Appellant also filed an Application for
Evidentiary Hearing on Sixth and Fourteenth
Amendment Claims (the “Application”) seeking
remand to supplement the record on appeal
with six (6) extra-record exhibits supporting
his claim. This Court reviews ineffective assis-
tance claims with the two-pronged test of
Strickland v. Washington, 466 US 668, 104 S. Ct.
2052, 80 L.Ed.2d 674 (1984), requiring that the
appellant show both unreasonably deficient
performance by counsel and resulting preju-
dice, in the form of an unreliable verdict or
sentence. Id., 466 U.S. at 687, 104 S.Ct. at 2064.

921 We review an application for evidentiary
hearing filed pursuant to Rule 3.11(B)(3)(b),
Rules of the Oklahoma Court of Criminal Appeals,
22 O.S.Supp.2017, Ch.18, App., to determine
whether Appellant has shown “clear and con-
vincing evidence [that] there is a strong possi-
bility trial counsel was ineffective for failing to
utilize or identify the complained-of evidence.”
This standard is less demanding than the
underlying Strickland test. Where a strong pos-
sibility of ineffective counsel is shown by clear
and convincing evidence, Appellant should be
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afforded further opportunity to develop his
claim, and remand is granted. Simpson v. State,
2010 OK CR 6, ] 53, 230 P.3d 888, 905-06.

922 Where our review discloses no clear and
convincing evidence of a strong possibility of
ineffective assistance, we deny remand for a
hearing and, necessarily, conclude that Appel-
lant cannot show that counsel was ineffective
under the two-pronged Strickland standard. Id.
Reviewing the extra-record materials and the
arguments submitted here, Appellant has not
shown that counsel’s representation was unrea-
sonably deficient, or that any deficient repre-
sentation creates a reasonable probability of a
different outcome at trial. Appellant’s Applica-
tion for Evidentiary Hearing on Sixth and Four-
teenth Amendment Claims, and Proposition Six,
are therefore denied.

923 In Proposition Seven, Appellant argues
his sentence is excessive. This Court will not
disturb a sentence within statutory limits un-
less, under the facts and circumstances of the
case, it is so excessive as to shock the con-
science of the Court. Pullen, 2016 OK CR 18,
16, 387 P.3d at 928. Appellant’s life sentence for
murder does not meet that demanding test.
Proposition Seven warrants no relief.

924 Appellant’s Proposition Eight argues
that the accumulation of errors in this case
warrants reversal or modification. We found
error in the trial court’s non-compliance with
section 894 in its communications to the jury,
and the failure to redact references to Appel-
lant’s criminal history and exercise of his Fourth
Amendment rights from his taped interview
with police. These unpreserved errors had no
serious effect on the fairness, integrity, or public
reputation of the conviction or sentencing pro-
ceedings; and any constitutional error was
harmless beyond a reasonable doubt. Finding
no individual harmful errors, and no prejudi-
cial accumulation of harm from individually
harmless errors, this proposition is denied.
Martinez v. State, 2016 OK CR 3, ] 86, 371 P.3d
1100, 1119.

DECISION

925 The Judgment and Sentence is AF-
FIRMED. Pursuant to Rule 3.15, Rules of
the Oklahoma Court of Criminal Appeals, Title
22, Ch.18, App. (2018), the MANDATE is
OR-DERED issued upon the delivery and
filing of this decision.
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OPINION BY: LEWIS, V.P].
LUMPKIN, PJ.: Specially Concurs
HUDSON, J.: Concurs

KUEHN, J.: Specially Concurs
ROWLAND, J.: Concurs

LUMPKIN, PRESIDING JUDGE:
SPECIALLY CONCURRING

q1 I concur in the Court’s decision to affirm
the Judgment and Sentence in this case. How-
ever, | write separately to express my concerns
on the need to correctly and completely cite,
and not paraphrase, our prior case law. Specifi-
cally, regarding the standard of plain error
review, in Hogan v. State, 2006 OK CR 19, q 38,
139 P.3d 907, 923, citing Simpson v. State, 1994
OK CR 40, 19 3, 11, 23, 876 P.2d 690, 694, 695,
698 we said:

To be entitled to relief under the plain error
doctrine, [the defendant] must prove: 1)
the existence of an actual error (i.e., devia-
tion from a legal rule); 2) that the error is
plain or obvious; and 3) that the error affect-
ed his substantial rights, meaning the error
affected the outcome of the proceeding. See
Simpson v. State, 1994 OK CR 40, 19 3, 11, 23,
876 P.2d 690, 694, 695, 698; 20 0.5.2001, §
3001.1. If these elements are met, this Court
will correct plain error only if the error “seri-
ously affect[s] the fairness, integrity or pub-
lic reputation of the judicial proceedings” or
otherwise represents a “miscarriage of jus-
tice.” Simpson, 1994 OK CR 40, ] 30, 876 P.2d
at 701 (citing United States v. Olano, 507 U.S.
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725, 736, 113 S.Ct. 1770, 1779, 123 L.Ed.2d
508 (1993); 20 O.S.2001, § 3001.1.

92 As I noted in Underwood v. State, 2011
OK CR 12, 252 P.3d 221:

We must be careful with the words we use
due to the fact our readers evaluate those
words for future arguments. Slight changes
give rise to arguments that standards of
review have changed when in fact they
have not. I would just urge the Court to be
consistent in the verbiage it uses to explain
the methods utilized in analyzing issues on
appeal.

Id., 2011 OK CR 12, T 1-2, 252 P.3d 221, 259
(Lumpkin, J., concurring in result).

KUEHN, J., SPECIALLY CONCURRING:

q1 I specially concur to address the allega-
tion that the majority is incorrect in paraphras-
ing the plain error standard. Presiding Judge
Lumpkin correctly outlines the established test
for plain error developed under the Simpson
case. However, I completely disagree that the
Simpson or Hogan language, which we all
understand fully, has to be drafted word for
word in every opinion we release. A para-
phrase of the Hogan language, properly attrib-
uted, is the legally correct way to cite to the
plain error test. Mandating that judges of this
Court must quote Simpson or Hogan completely
in every analysis is inappropriate, and at times
completely unnecessary.

92 I would like to note that if a plain error is
not found during an analysis, then 1) the lan-
guage regarding any “affect the [error] had on
the outcome of the trial”, or 2) the fourth
“prong” that is delineated in Simpson and
Hogan — to weigh the harm in an error to cor-
rect it — are not only unnecessary to discuss,
but are completely irrelevant to the analysis.
No error means nothing in the jury’s decision
was affected and there is nothing to weigh.

93 Also, if the Court finds error occurred,
then citing to cases that outline the entire test in

support of the argument, is not only an appro-
priate legal writing skill, it is a fundamental
way to inform the reader of the standard the
Court is applying to the facts. To insinuate that
anything less than a verbatim recitation of
Hogan in each analysis will lead to straying
arguments and chaos in deciphering the stan-
dard is nonsensical.

{4 By citing to Hogan, the reader knows that
the test that was applied is the Simpson test. To
be exact, the reference to paragraph 38 in
Hogan will lead the reader to the following lan-
guage in Hogan: “To be entitled to relief under
the plain error doctrine, Hogan must prove: 1)
the existence of an actual error (i.e., deviation
from a legal rule); 2) that the error is plain or
obvious; and 3) that the error affected his sub-
stantial rights, meaning the error affected the
outcome of the proceeding. See Simpson v. State,
1994 OK CR 40, 19 3, 11, 23, 876 P.2d 690, 694,
695, 698; 20 O.5.2001, § 3001.1.” Hogan v. State,
2006 OK CR 19, { 38, 139 P.3d 907, 923. Hogan
was decided in 2006. In the twelve years since
that opinion, this Court has managed to both
quote the test, paraphrase and cite to the stan-
dard, all without leading the legal world astray,
or creating chaos in the legal community on
what test this Court has used since 1994 to ana-
lyze plain error.

LEWIS, VICE-PRESIDING JUDGE:

1. The jury acquitted Appellant of first degree murder and con-
victed him of the lesser included offense of second degree depraved
mind murder. The jury was also instructed to consider the lesser
included offenses of second degree felony murder in the commission
of feloniously pointing a firearm, and first degree manslaughter in the
commission of misdemeanor reckless conduct with a firearm.

2. Appellant must serve 85% of his sentence before he is eligible for
consideration for parole. 21 O.S.Supp.2014, § 13.1(2).

3. The device had no recorder.

4. Kelli was not in the car, it turns out, and turned up safely after
this incident.

5. See also, e.g., Douglas v. State, 1997 OK CR 79, ] 105-106, 951 P.
2d 651, 678-79 (initially presuming prejudice, but finding section 894
error harmless, and encouraging trial courts to “obtain waivers” from
the parties); Boyd v. State, 1977 OK CR 322, ] 13, 572 P. 2d 276, 280
(initially presuming prejudice, though trial court’s communication to
the jury was reduced to writing in the presence of both counsel, but
finding error “in failing to return the jury to the courtroom in compli-
ance with Section 894” was harmless).
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OBA Bench and Bar Committee meeting;
12 p.m.; Oklahoma Bar Center, Oklahoma City; Contact
Rod Ring 405-325-3702

OBA Family Law Section meeting; 11:30 a.m,;
Oklahoma Bar Center, Oklahoma City; Contact
Jeffrey H. Crites 580-242-4444

OBA Indian Law Section meeting; 12 p.m;
Oklahoma Bar Center, Oklahoma City with tele-
conference; Contact Valery Giebel 918-581-5500

OBA Diversity Committee meeting; 12 p.m.;
Oklahoma Bar Center, Oklahoma City with tele-
conference; Contact Telana McCullough 405-267-0672

OBA Professionalism Committee meeting;
4 p.m.; Oklahoma Bar Center, Oklahoma City with
teleconference; Contact Linda Scoggins 405-319-3510

0BA Board of Governors meeting; 10 am.;
Oklahoma Bar Center, Oklahoma City; Contact
John Morris Williams 405-416-7000

OBA Lawyers Helping Lawyers Assistance
Program Committee meeting; 12 p.m.; Oklahoma
Bar Center, Oklahoma City with BlueJeans; Contact
Hugh E. Hood 918-747-4357 or Jeanne Snider
405-366-5466

0BA Young Lawyers Division meeting; 10 a.m,,
Oklahoma Bar Center, Oklahoma City; Contact
Nathan Richter 405-376-2212

(OB BN OF EVENTS

22

24

28
30

0BA Access to Justice Committee meeting;
11:30 a.m.; Oklahoma Bar Center, Oklahoma City with
BlueJeans; Contact Rod Ring 405-325-3702

0BA Women in Law Committee meeting;

4 p.m.; Oklahoma Bar Center, Oklahoma City with
BlueJeans; Contact Melanie Christians 405-705-3600
or Brittany Byers 405-682-5800

0BA Professional Responsibility Commission
meeting; 9:30 a.m.; Oklahoma Bar Center, Oklahoma
City; Contact Gina Hendryx 405-416-7007

0BA Closed — Memorial Day

0BA Immigration Law Section meeting; 11 a.m.;
Oklahoma Bar Center, Oklahoma City; Contact
Melissa R. Lujan 405-600-7272

June

2

19

OBA Diversity Committee meeting; 9 a.m.;
Oklahoma Bar Center, Oklahoma City; Contact
Telana McCullough 405-267-0672

OBA Government and Administrative Law
Section meeting; 4 p.m.; Oklahoma Bar Center,
Oklahoma City with teleconference; Contact
Melissa L. Blanton 405-521-6600

OBA Lawyers Helping Lawyers Discussion
Group; 6 p.m.; Office of Tom Cummings, 701 NW
13th St., Oklahoma City, 0K 73012; RSVP to
Jeanie Jones 405-840-0231

0BA Alternative Dispute Resolution Section
meeting; 10 a.m.; Oklahoma Bar Center, Oklahoma
City with teleconference; Contact Clifford R. Magee
918-747-1747

OBA Law-Related Education Committee
meeting; 12 p.m.; Oklahoma Bar Center, Oklahoma
City with teleconference; Contact Amber Peckio Garrett
918-895-7216

0BA Bench and Bar Committee meeting;
12 p.m.; Oklahoma Bar Center, Oklahoma City; Contact
Rod Ring 405-325-3702

0BA Women in Law Committee meeting;

4 p.m.; Oklahoma Bar Center, Oklahoma City with
BlueJeans; Contact Melanie Christians 405-705-3600
or Brittany Byers 405-682-5800
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Court of Civil Appeals Opinions

2018 OK CIV APP 33

ONB BANK AND TRUST COMPANY,
Plaintiff, vs. JULIA KWOK and WILLIAM
R. SATTERFIELD, Defendants/Appellants,

vs. MINGO ENERGY, LLC, Intervenor/

Appellee.

Case No. No. 114,871; Cons. w/114,875
October 16, 2017

APPEAL FROM THE DISTRICT COURT OF
TULSA COUNTY, OKLAHOMA

HONORABLE DANA LYNN KUEHN,
TRIAL JUDGE

AFFIRMED

John W. Moody, Tulsa, Oklahoma, for Defen-
dant/Appellant Julia Kwok

E. Diane Hinkle, Bartlesville, Oklahoma, for
Defendant/Appellant William R. Satterfield

Michael D. Colvin, Jude T. Barreneche, FIDEL-
ITY NATIONAL LAW GROUP, Dallas, Texas,
and

Garry M. Gaskins, II, Logan L. James, DRUM-
MOND LAW, PLLC, Tulsa, Oklahoma, for
Intervenor/Appellee

JANE P. WISEMAN, JUDGE:

1 Appellants Julia Kwok and William R.
Satterfield appeal from a trial court order qui-
eting title in favor of Intervenor and Appellee
Mingo Energy, LLC. After review, we find no
error and affirm.

BACKGROUND

92 The parties are familiar with the lengthy
history, facts, and proceedings of this case, and
we will repeat only the pertinent ones here.
ONB Bank and Trust Company filed this quiet
title action against Appellants claiming fee
simple ownership of the surface interest of real
property described as “[t]he West Half of the
Southeast Quarter of the Southwest Quarter
(W/2 SE/4 SW/4) of Section Twelve (12),
Township Eighteen (18) North, Range Twelve
(12) East of the Indian Base and Meridian,
Tulsa County, State of Oklahoma, according to
the U.S. Government Survey thereof.” ONB
alleged it “acquired interest and title in and to”
the property and another tract of land through
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a sheriff’'s deed in June 2011, but later con-
veyed the property to Mingo Industries, LLC.

93 In response, Satterfield claimed “title to
the subject property was not properly fore-
closed in the non-judicial sale” because, after
he received notice of the sale, he timely mailed
his notice to the mortgagee that the property
was his homestead and he elected judicial fore-
closure. Kwok claims title by virtue of a quit-
claim deed from Satterfield.

14 After ONB filed a motion for summary
judgment, Appellants in a joint objection to the
motion argued that the Oklahoma Power of
Sale Mortgage Foreclosure Act (OPSMFA) does
not support a judgment in ONB’s favor. They
claimed the notice of sale from Nationwide
Capital Group, Inc., mistakenly directed Satter-
field to file his objection in Oklahoma County,
rather than Tulsa County where the property is
located. Appellants asserted, “Despite the defec-
tive notice, the Tulsa County records reflect that
on May 16, 2007, [Satterfield] sent notice via
certified mail to [Nationwide] objecting to said
sale and requesting a judicial foreclosure as
required by Title 42 O.S. §45.” They asserted
that pursuant to 46 O.S. § 43, after Nationwide
received the objection, it was required to pur-
sue foreclosure by judicial proceeding. Appel-
lants asserted the sale was null and void
because the non-judicial sale failed to comply
with the OPSMFA.

95 The trial court granted ONB’s motion for
summary judgment. A different division of this
Court in Case No. 111,584 reversed the trial
court’s decision and remanded the case for fur-
ther proceedings. The Court stated it reversed
the trial court’s decision on the ground that:

the record establishes the presence of con-
tested issues of material fact as to whether
(1) Satterfield gave notice of his homestead
claim and election for judicial foreclosure,
(2) subsequent purchasers were put on
inquiry of his claim, and (3) Satterfield had
knowledge of the proceedings subsequent
to his election for judicial foreclosure.

The Court stated:

ONB moved for summary judgment,
asserting the dispute was controlled by 46
0O.S. 2011 §47(A), which provides in part,
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“The mortgagee’s deed shall raise a pre-
sumption of compliance with the require-
ments of this act regarding the exercise of
the power of sale and the sale of the prop-
erty, including the giving of the notice of
intention to foreclose and of sale and the
conduct of the sale. Such deed shall consti-
tute conclusive evidence of the meeting of
such requirements in favor of purchasers
for value and without actual notice so long
as the failure to meet those requirements
would otherwise render the sale only void-
able and, even if the sale is void, after the
passage of two (2) years from the date of
the recording of the deed.”

ONB submitted evidence showing the
mortgagee’s deed, conveying the property
from Nationwide as mortgagee to Nation-
wide as buyer, was recorded July 11, 2007,
and a deed from Nationwide to 75 Enter-
prises, L.L.C., with documentary stamps of
$330.00. It submitted evidence that ONB
became the owner of the property by sher-
iff’s deed upon foreclosure of a mortgage
from 75 Enterprises, L.L.C. ONB argued
the mortgagee’s deed became conclusive
evidence of meeting the Act’s requirements
after the passage of two years from the date
the deed was recorded.

In response, Satterfield argued that the
“conclusive evidence” clause did not apply
in this case because the grantee in the mort-
gagee’s deed was not a bona fide purchaser
for value without actual notice, inasmuch
as Nationwide took title from itself. He
argues the subsequent purchasers were not
without notice, because his notice of home-
stead claim and election for judicial fore-
closure were filed of record.

The trial court granted summary judgment
in favor of ONB, making extensive find-
ings of fact, including that over the past
five years, the property had been conveyed
to a third party who mortgaged it and a
judicial foreclosure of that mortgage has
been completed, resulting in a Sheriff’s
Deed to ONB. The trial court concluded
that Satterfield and his grantee Kwok were
“estopped by laches since the filing of the
Sheriff’s Deed in 2007 from asserting any
claims now.” It awarded ONB’s attorney
an attorney fee of $3,500.00 plus court costs
and statutory post-judgment interest.
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The Court noted that the OPSMFA “sets
forth the procedure for foreclosing a mort-
gage in which the mortgagor has conferred
upon the mortgagee the power to sell the
mortgaged property. 46 O.S. 2011 §43(A)
(2).” The OPSMFA, however, specifically
provides that the Act “’shall not apply to ...
[a] mortgage on the mortgagor’s home-
stead if, after the notice of sale is given to
the mortgagor pursuant to subsection B of
[§45], the mortgagor elects judicial foreclo-
sure in compliance with the provisions of
subparagraphs b and c of paragraph 2 of
subsection A of [§43]" [46 O.5.2011 §41(7)].”
The Court also cited 46 O.5.2011 § 43(A)(2)
(b) which provides:

[Iln a mortgage transaction involving the
mortgagor’s homestead, if the mortgagor,
at least ten (10) days before the property is
to be sold under the power of sale, sends
written notice by certified mail to the mort-
gagee stating that the property involved is
the mortgagor’s homestead and that judi-
cial foreclosure is elected, and files of
record a copy of such notice which contains
the legal description of the property in the
office of the county clerk of the county
where the property is located, the mort-
gagee must pursue any foreclosure by judi-
cial proceeding in a court of competent
jurisdiction; provided, however, the mort-
gagee may contest the mortgagor’s claim
of homestead in the judicial foreclosure
action or in another action such as by
declaratory judgment . . ..

46 The Court stated: “In the present case, Sat-
terfield put on evidence he complied with the
procedure, as set forth in the notice he received,
for claiming homestead and electing foreclo-
sure. He put on evidence his failure to timely
file the election in the land records was caused
by neglect excusable by the mistake in the
notice of sale.” The Court noted that Satter-
field’s “election letter to Nationwide’s attorney
on its face stated it was sent by certified mail
and included a tracking number.” Satterfield’s
tilings, however, did “not include a green card
showing the attorney received the letter.” The
Court concluded, “This evidence establishes a
contested issue of material fact as to whether
Satterfield timely elected judicial foreclosure. If
he did, the Act no longer applied and Nation-
wide was required to foreclose judicially.”

97 The Court stated:
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Section 45 of the Act provides that the
mortgagee’s deed is conclusive evidence of
the meeting of the Act’s requirements after
the passage of two years from the date the
deed was recorded, but only “in favor of
purchasers for value and without actual
notice.” However, if the Act no longer
applied because Satterfield elected judicial
foreclosure, then this section cannot save
the sale that took place after the election.
On the other hand, if Satterfield did not
timely elect judicial foreclosure, purchasers
for value and without actual notice were
entitled to rely on the Mortgagee’s Deed
pursuant to §45.

A purchaser of land takes the property
with constructive notice of whatever ap-
pears in the conveyances constituting the
chain of title. Creek Land & Imp. Co. v. Davis,
1911 OK 85, 28 Okla. 579, 115 P. 468. If those
documents present sufficient facts to put a
prudent person on inquiry, the purchaser
will be charged with actual notice of what-
ever reasonable inquiry would have dis-
closed. Id. Filing instruments of record is
constructive notice only to those subse-
quent in the chain of title, not to those prior
in the chain of title. Straub v. Swaim, 296
P.2d 147, 148-149 (Okla.1956).

Satterfield filed his election of record in the
office of the County Clerk of Oklahoma
County after the sale of the property but
before the Mortgagee’s Deed was filed.
This record raises a fact issue regarding
whether this filing would put a prudent
person on inquiry, so as to charge a subse-
quent purchaser with actual knowledge of
his claim.

The trial court based its summary judg-
ment ruling on estoppel by laches, finding
Satterfield and Kwok were “estopped by
laches since the filing of the Sheriff’s Deed
in 2007 from asserting any claims now.” The
doctrine of laches is available only in equi-
table matters. Skinner v. Scott, 1911 OK 282,
q5, 118 P. 394, 396. The time that will consti-
tute a bar to an action varies and is deter-
mined by the circumstances of each case. Id.
The party invoking the laches defense must
show (1) unreasonable delay, (2) coupled
with knowledge of the relevant facts, (3)
resulting in prejudice. Smith v. Baptist Foun-
dation of Oklahoma, 2002 OK 57, 19, 50 P.3d
1132, 1138.
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The record in this case lacks evidence that
Satterfield knew about any of the proceed-
ings subsequent to his demand for judicial
foreclosure. Satterfield is not charged with
constructive knowledge of filings subse-
quent to his interest. The Affidavit of Com-
pliance with Oklahoma Power of Sale
Mortgage Foreclosure Act contains no cer-
tificate of mailing, and the record contains
no certified mail receipt dated before the
affidavit’s existence, as the trial court
found. The record contains no 2007 Sherift’s
Deed as cited by the trial court. If one or
more material facts is not supported by
admissible evidence, we must determine
that judgment for the movant was not prop-
er. State ex rel. Macy v. Thirty Thousand Seven
Hundred Eighty [Olne Dollars & No/100, 1993
OK CIV APP 170, 14, 865 P.2d 1262.

18 The Court of Civil Appeals concluded the
trial court erred in granting summary judg-
ment because issues of material fact remained
“as to whether (1) Satterfield gave notice of his
homestead claim and election for judicial fore-
closure, (2) subsequent purchasers were put on
inquiry of his claim, and (3) Satterfield had
knowledge of the proceedings subsequent to
his election for judicial foreclosure.”

99 After remand, the trial court on July 15,
2014, granted the motion to intervene filed by
Mingo Energy, LLC. In its petition to quiet title,
Mingo Energy asserted it had fee simple own-
ership and actual possession of the property
and asked the trial court to quiet title in its fa-
vor against Appellants.

{10 A non-jury trial was held on January 19,
20, and 21, 2016. The trial court issued its find-
ings of facts and conclusions of law on March
4, 2016, which we summarize in the following
paragraphs.

q[11 This case involves two tracts of land — a
20-acre tract and a 9.76-acre tract adjacent to
the 20-acre tract. Satterfield obtained a mort-
gage from Bank of America in September 2001
secured by both tracts of land. He defaulted on
the mortgage, and in August 2004, he filed a
petition for Chapter 11 Bankruptcy in the
Northern District of Oklahoma, in which he
claimed a homestead exemption on three prop-
erties, including both the 9.76-acre tract and
the 20-acre tract.

12 Satterfield filed an application for home-
stead exemption for the 9.76-acre tract with the
Tulsa County Assessor on February 27, 2006.
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After a request from Bank of America, the
Bankruptcy Court lifted the bankruptcy stay
and authorized sale of the 20-acre property
“through litigation or pursuant to Oklahoma’s
non-judicial power of sale foreclosure act.” On
April 10, 2006, in a pleading in the Bankruptcy
Court, Satterfield “specifically repudiate[d] his
claim for homestead exemption on the 20 Acre
Tract filed in his original bankruptcy sched-
ules.” Satterfield also made “a judicial admis-
sion that the 9.76 Acre Tract . . . is his primary
residence and is the only property on which he
is claiming a homestead exemption.” He later
“judicially admitted he was only entitled to a
homestead exemption in one acre of the 9.76
Acre Tract.”* The Bankruptcy Court held that
he was limited to a homestead exemption of
$5,000 in the 9.76-acre tract. Kevin Blaney,
attorney for Bank of America, on June 15, 2006,
mailed a “Notice of Intent to Foreclose by
Power of Sale” on both tracts to Satterfield and
the bankruptcy trustee. Bank of America as-
signed its interest in the note to Nationwide
Capital Group, Inc., and the assignment was
recorded in Tulsa County on October 30, 2006.
Blaney, again as attorney for Nationwide, filed
an amended notice of sale in January 2007,
which provided a non-judicial foreclosure for
both tracts would occur on March 29, 2007.
Blaney issued a notice of postponed sale on
May 9, 2007. Satterfield sent a letter to Blaney
on May 16, 2007, acknowledging receipt of the
notice of postponed sale, claiming a homestead
exemption in both tracts, electing judicial fore-
closure of the homestead, and electing against
a deficiency judgment.

{13 Satterfield filed an application for stay in
the Bankruptcy Court in which he requested a
stay of the non-judicial foreclosure of both
tracts. The Court noted that Satterfield claimed
his primary residence is on the smaller tract
adjoining the larger tract and that he asked the
Bankruptcy Court to stay the non-judicial fore-
closure. The Bankruptcy Court denied Satter-
tield’s application.

{14 On the day listed in the notice of post-
poned sale, May 31, 2007, “the Mortgagee
withdrew the 9.76 Acre Tract from the sale via
oral announcement” but the 20-acre tract was
sold to Nationwide Capital Group, Inc. Satter-
field’s letter giving notice that he wanted a
judicial foreclosure was misrouted to the Okla-
homa County Clerk’s office and was not filed
in Tulsa County until June 22, 2007. Satterfield
was incarcerated from January 2005 until Sep-
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tember 1, 2008, after being convicted of odom-
eter tampering and conspiracy.

{15 Nationwide conveyed the property to 75
Enterprises, LLC, and the deed was recorded
on August 7, 2008. In July 2008, 75 Enterprises
executed a mortgage in favor of ONB, and
granted a security interest in the 20-acre tract to
ONB. 75 Enterprises defaulted and ONB fore-
closed its interest in the property. The 20-acre
tract was sold at sheriff’s sale, where ONB
reclaimed title to the tract. ONB conveyed the
20-acre tract to Mingo Industries, LLC, in Octo-
ber 2011. Mingo Industries, LLC, in turn con-
veyed the 20-acre tract to Mingo Energy, LLC,
in January 2014.

q16 Satterfield asked Kwok in December
2010 “to purchase his house and thirty acres
(29.76 acres) as he was having financial diffi-
culties.” Satterfield represented to “Kwok that
he owned the house and the thirty acres and
that she would be purchasing all thirty acres.”
Kwok brought the property taxes up to date
and “paid Nationwide Capital $194,000 for
what she thought was the house and thirty
acres.” On August 3, 2011, “Satterfield signed
and filed with the Tulsa County Clerk a Quit
Claim Deed for the 20 Acre Tract . . . attempting
to convey it to Defendant Kwok.” Kwok be-
came aware she had purchased only 9.76 acres
and the house on it, and not the 20-acre tract,
only when she received a letter from ONB. As
found by the trial court, “Kwok, a real estate
investor and accomplished financial professor,
never questioned why Defendant Satterfield
would need to deed her [the] property she
already purchased and closed on with Nation-
wide Capital.”

917 The trial court noted that to decide
whether Mingo Energy or Kwok has title to the
20-acre tract, it must determine when Satter-
field lost title to the property. As part of this
determination, the court was required to “de-
cide when and what of his property was
exempted as homestead, and whether or not he
timely requested judicial foreclosure proceed-
ings under [46 O.S. § 43].”

{18 The court found that Mingo Energy is
the holder of legal title because at the time Sat-
terfield filed Chapter 11 bankruptcy, which
was later converted to a Chapter 7 bankruptcy,
all of his property, including the 20-acre tract,
became property of the bankruptcy estate. All
of the bankruptcy estate’s property was trans-
ferred to the bankruptcy trustee, Patrick Mal-
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loy, upon his appointment, “inuring to him all
of Satterfield’s rights and benefits associated in
the property.” Malloy did not abandon the 20-
acre tract nor was it exempt. The court con-
cluded, “As such, at the time of Satterfield’s
May 16, 2007 election for judicial sale, all own-
ership rights to the property had already been
vested in the Trustee and divested from Satter-
field.” Satterfield did not have standing to
make a homestead exemption claim or request
ajudicial foreclosure because he had no owner-
ship rights in the 20-acre tract. Only Malloy
“had standing and could make such demand,
which [he] never did.” Because Satterfield had
no ownership rights, he could not convey own-
ership of the 20-acre tract to Kwok in August
2011. The court further found that the Bank-
ruptcy Court had found that the 20-acre tract
was not Satterfield’s homestead and had allowed
the non-judicial foreclosure of that tract to go
forward. The trial court stated it “will honor
under res judicata all Orders which pertain to this
matter and issued by the United States Bank-
ruptcy Court.” Accordingly, the trial court
adopted the Bankruptcy Court’s conclusion that
the 20-acre tract did not qualify for homestead
exemption.

919 The court also found that “all notices of
the sale were in accordance with Title 46, and
the Bank reacted appropriately upon receiving
the May 16, 2007 letter from Satterfield which
tried to elect judicial foreclosure on both the
9.76 Acre Tract and the 20 Acre Tract.” The
court found that Kevin Blaney “made a legally
permissible bifurcation under the mortgage
agreement to withdraw the 9.76 Acre Tract
from the non-judicial foreclosure sale and con-
tinue with the Title 46 Power of Sale proceed-
ing as to the 20 Acre Tract.” It concluded the
sale of the 20-acre tract was appropriate because
neither Satterfield nor Kwok had any owner-
ship interest in that tract.

920 Finally, the court concluded Satterfield
intentionally clouded the title to the 20-acre
tract by purporting to convey it to Kwok and
that Kwok continued to cloud Mingo Energy’s
title by refusing to quitclaim the property.

921 The court held Mingo Energy is the owner
of the 20-acre tract in fee simple and is entitled
to possession of the property. The court perpetu-
ally enjoined both Kwok and Satterfield from
claiming any right, title, or interest in the 20-acre
tract and adjudged Mingo Energy to have supe-
rior right, title, and interest to the property.
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22 Kwok and Satterfield appeal.
STANDARD OF REVIEW

923 “An action to quiet title is one of equita-
ble cognizance.” Sullivan v. Buckhorn Ranch
P’ship, 2005 OK 41, n. 30, 119 P.3d 192. “[O]n
review we must accord deference to the trial
court’s determination of the facts.” In re Estate
of Brown, 2016 OK 112, | 2, 384 P.3d 496. “The
trial judge has the opportunity to observe the
conduct and demeanor of the witnesses, and
we will not disturb the trial court’s findings of
fact unless they are clearly contrary to the
weight of the evidence or to some governing
principle of law.” Id.

ANALYSIS

24 We see no error by the trial court in qui-
eting title to the property in favor of Mingo
Energy. The trial court correctly concluded that
the 20-acre tract became property of the bank-
ruptcy estate after Satterfield filed bankruptcy
and that ownership rights to the property be-
came vested in Malloy as the trustee after his
appointment. In Viersen v. Boettcher, 1963 OK 262,
9 0, 387 P2d 133 (syl. no. 2 by the Court), the
Oklahoma Supreme Court explained:

In federal court bankruptcy proceedings,
title to the assets of the bankrupt vests in the
trustee in bankruptcy on the filing of a peti-
tion under the bankruptcy law, and that title
is not subject to divestiture by judgment in
an action against the bankrupt, commenced
after bankruptcy, to which the trustee is not

a party.
In Brumfiel v. U.S. Bank, 618 F. App’x 933, 937

(10th Cir. 2015), the Tenth Circuit Court of
Appeals stated:

Under 11 U.S.C. § 541(a)(1), the bankruptcy
estate includes “all legal or equitable inter-
ests of the debtor in property as of the com-
mencement of the case.” When a Chapter 7
bankruptcy petition is filed, “[t]he trustee of
the bankruptcy estate has the sole capacity
to sue and be sued over assets of the estate.”
Mauerhan v. Wagner Corp., 649 F.3d 1180, 1184
n. 3 (10th Cir.2011) (citing 11 U.S.C. § 323(b)).

925 In Gunartt v. Fifth Third Bank, 355 F.
App’x 66, 68 (7th Cir. 2009), the Seventh Circuit
Court of Appeals held the Bankruptcy Court
“correctly concluded, [the debtor] lacked stand-
ing to pursue [claims against a bank challeng-
ing a foreclosure] because at the commence-
ment of his bankruptcy, all of his property,
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including the claims against the bank, became
part of the bankruptcy estate, giving the trust-
ee exclusive standing to litigate the claims.” In
In re Failla, 838 F.3d 1170, 1173 (11th Cir. 2016),
the Eleventh Circuit Court of Appeals described
the issue before the Court as “whether a person
who agrees to ‘surrender’ his house in bank-
ruptcy may oppose a foreclosure action in state
court.” The Eleventh Circuit agreed “with the
bankruptcy court and the district court that ‘sur-
render’ requires debtors to drop their opposition
to a foreclosure action.” Id. at 1176. The Court
stated, “Debtors who surrender property must
get out of the creditor’s way.” Id. at 1177.

426 Here, the Bankruptcy Court authorized
sale of the property “through litigation or pur-
suant to Oklahoma’s non-judicial power of sale
foreclosure act.” The Bankruptcy Court found,
through the application of Oklahoma law, spe-
cifically 31 O.S. § 2, that Satterfield was enti-
tled, not to the property itself, but to the sum of
$5,000 as his homestead exemption in the 9.76-
acre tract. Section 2(C) provides:

The homestead of any person within any
city or town, owned and occupied as a
residence only, or used for both residential
and business purposes, shall consist of not
exceeding one (1) acre of land, to be select-
ed by the owner.

For purposes of this subsection, at least sev-
enty-five percent (75%) of the total square
foot area of the improvements for which a
homestead exemption is claimed must be
used as the principal residence in order to
qualify for the exemption. If more than
twenty-five percent (25%) of the total square
foot area of the improvements for which a
homestead exemption is claimed is used for
business purposes, the homestead exemp-
tion amount shall not exceed Five Thousand
Dollars ($5,000.00).

31 0.5.2011 § 2(C). The Bankruptcy Court found
that 57.99 percent, at a minimum, of the house
on the 9.76 acres was used for business purposes
as an event venue, and therefore Satterfield was
entitled to claim as a homestead exemption only
the sum of $5,000. The trial court found Satter-
field made “a judicial admission that the 9.76
Acre Tract . . . is his primary residence and is the
only property on which he is claiming a home-
stead exemption.” He later also “judicially ad-
mitted he was only entitled to a homestead
exemption in one acre of the 9.76 Acre Tract.”
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927 The trial court adopted the Bankruptcy
Court’s conclusion that the 20-acre tract did
not qualify for homestead exemption and fur-
ther found the trustee had not abandoned the
property. The trustee had not objected to lifting
the automatic stay and, as the trial court found,
was directed by the Bankruptcy Court’s order
to sell the property within 120 days of the order
or foreclosure would proceed if no sale had
been reached. The Bankruptcy Court autho-
rized a non-judicial foreclosure, the mortgagee
conducted a non-judicial foreclosure, and Sat-
terfield admittedly had notice of that sale.

428 The trial court’s decision to quiet title is
neither against the clear weight of the evidence
nor contrary to law. Satterfield admitted in the
bankruptcy proceeding that he was not enti-
tled to a homestead exemption on the 20-acre
tract. He then continued to pursue a home-
stead exemption claim on this property, and
thus oppose the foreclosure of the property,
after the Bankruptcy Court lifted the automatic
stay, allowing the mortgagee to pursue such
foreclosure. Appellants do not explain or even
address in their appellate briefing how they
can have it both ways — confess that the 20-acre
tract was not subject to any homestead exemp-
tion and simultaneously assert homestead
rights to the property entitling Satterfield to
certain protections in a non-judicial sale.

929 As a final matter, we reject Kwok’s and
Satterfield’s arguments regarding the settled law
of the case and the effect of the previous Court of
Civil Appeals” opinion. After review of the sum-
mary judgment record in the previous appeal,
another division of this Court listed three issues
of material fact requiring reversal and further
proceedings on remand. If the appellate court
reverses a judgment and remands the case, “it
returns to the trial court as if it had never been
decided, save only for the ‘settled law’ of the
case.” Smedsrud v. Powell, 2002 OK 87, q 13, 61
P.3d 891. After the mandate issues, “[t]he parties
are relegated to their prejudgment status and are
free to re-plead or re-press their claims as well as
defenses.” Id. (emphasis omitted). Except to
the extent that the appellate court ruling
becomes the settled-law-of-the-case, “the par-
ties are entitled to introduce additional evi-
dence, supplement the pleadings and expand
the issues” on remand. Parker v. Elam, 1992 OK
32, 113, 829 P.2d 677.

30 We see nothing in the record to indicate
that the issues regarding the Bankruptcy Court’s
previous rulings and their effect — and the undis-
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puted fact that the property was part of the
bankruptcy estate — were considered by this
Court in the previous appeal. Nor is there any-
thing in the Opinion restricting the parties
exclusively to those three fact issues. If addi-
tional material facts surfaced and were dis-
puted by the parties on remand, there is noth-
ing in the Opinion in Case No. 111,584, or in the
settled-law-of-the-case doctrine, to prohibit
their consideration. To the contrary, we find
nothing in the “settled law” in the Opinion
which would control or conflict with the issues
raised in this appeal. After reversal of the sum-
mary judgment and remand, the case was tried
to the court, the trial court considered the evi-
dence presented and the arguments of counsel,
and decided the case on the merits as set forth
in the court’s extensive, detailed findings of
fact and conclusions of law.

CONCLUSION

{31 Having examined the record on appeal
and finding no error, we affirm the trial court’s
order.

32 AFFIRMED.
THORNBRUGH, V.CJ., and BARNES, PJ.,

concur.

JANE P. WISEMAN, JUDGE:

1. It is not disputed that because the house and the 9.76-acre tract
on which it sits are located within the city limits of Tulsa, the home-
stead exemption, in the absence of other factors, is limited to one acre
of the overall 9.76 acres, as we discuss below. 31 O.S.2011 § 2(C).
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ARTHUR M. PARKS, Plaintiff/Appellant, vs.
STATE OF OKLAHOMA ex rel., PARDON
AND PAROLE BOARD, Defendant/
Appellee.

Case No. 116,207. December 22, 2017

APPEAL FROM THE DISTRICT COURT OF
OKLAHOMA COUNTY, OKLAHOMA

HONORABLE BARBARA SWINTON, JUDGE
AFFIRMED
Arthur M. Parks, Lexington, Oklahoma, Pro Se,

Melissa L. Blanton, OKLAHOMA PARDON
AND PAROLE BOARD, Oklahoma City, Okla-
homa, for Defendant/Appellee.

Bay Mitchell, Presiding Judge:

1 Plaintiff/ Appellant Arthur M. Parks (Ap-
pellant) appeals from an order dismissing his
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claim against Defendant/Appellee the State of
Oklahoma ex rel., Pardon and Parole Board (the
State) for failure to state a claim for which relief
may be granted and finding his claim subject to
the registry of frivolous and malicious appeals.
After de novo review, we find Appellant could
prove no set of facts which would entitle him
to relief because the Pardons and Paroles pro-
visions, 57 O.S. 2011 §331 et seq., do not require
the Pardon and Parole Board to reconsider an
inmate for parole after his initial denial. We
also affirm the court’s finding that Appellant’s
action is subject to the registry of frivolous and
malicious appeals.

92 Appellant, an inmate of the Oklahoma
Department of Corrections, was sentenced to
life imprisonment on April 6, 1989. Appellant
was denied parole in April 2015. The Pardon
and Parole Board (the Board) voted to set off
Appellant’s next parole reconsideration for
five years. Appellant filed a lawsuit in Okla-
homa County seeking a declaratory judgment
that the Administrative Code conflicts with
statutory changes concerning the scheduling of
parole reconsideration. Specifically, Appellant
claimed the Board’s discretion to set off his next
reconsideration date was nullified when the
Legislature repealed 57 O.S. 2011 §332.7 in 2013.

93 The trial court dismissed Appellant’s case,
finding that Appellant was required to bring
his suit under the Uniform Post-Conviction
Procedure Act in Stephens County, where Ap-
pellant’sjudgment and sentence were imposed.'
Appellant then filed an “Amended Petition”
and argued that the relief he was seeking, i.e.,
declaratory relief under the Administrative Pro-
cedures Act, was not available under the Uni-
form Post-Conviction Procedure Act. The State
filed a motion to dismiss. The State argued that
Appellant had no liberty interest in parole and
that the Board’s discretion to set off parole con-
sideration was not repealed by the Legislature.
The State also requested a finding that Appel-
lant’s action was frivolous, malicious, failed to
state a claim upon which relief may be granted,
and thus, was subject to the registry of frivo-
lous or malicious appeals pursuant to 57 O.S.
2011 8§566.2. The court agreed with the State,
dismissed the case with prejudice, found that
Appellant’s action failed to state a claim upon
which relief may be granted, and found it was
subject to the registry for frivolous and mali-
cious appeals.

14 “When reviewing a trial court’s dismissal
of an action an appellate court examines the
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issues de novo.” Rogers v. Quiktrip Corp., 2010
OK 3, 14, 230 P.3d 853, 855-56 (footnote omit-
ted). “The purpose of a motion to dismiss is to
test the law that governs the claim in litigation
rather than to examine the underlying facts of
that claim.” Id. A motion to dismiss should not
be sustained unless it appears without doubt
that the plaintiff can prove no set of facts that
would entitle him to relief. Niemeyer v. U.S. Fid.
& Guar., 1990 OK 32, 5, 789 P.2d 1318, 1321.

15 We agree with the State that Appellant
failed to state a claim upon which relief may be
granted. First, as noted by the State, it is well-
settled that a prisoner has no liberty interest in
parole. See Shabazz v. Keating, 1999 OK 26, 19,
977 P.2d 1089, 1093 (“In short, there is no pro-
tectible liberty interest in an Oklahoma parole
... this State’s parole release procedure, which
affords no more than an expectation (or hope)
of parole, is not surrounded with due process
protection.”) (footnotes and emphasis omit-
ted); see also Kelly v. Oklahoma Pardon and Parole
Bd., 1981 OK CR 143, {2, 637 P.2d 858, 858
(“Neither the Oklahoma Constitution nor the
United States Constitution gives a prisoner any
right to be considered for parole.”).

96 Second, the Pardons and Paroles provi-
sions, 57 O.S. 2011 §331 et seq., do not, as urged
by Appellant, require the Board to reconsider
an inmate for parole after his initial denial.
Title 57 O.S. Supp. 2013 §332.7(D) provides as
follows:

D. Any inmate who has parole consideration
dates calculated pursuant to subsection A, B
or C of this section shall be considered at the
earliest such date. Except as otherwise
directed by the Pardon and Parole Board,
any person who has been considered for
parole and was denied parole or who has
waived consideration shall not be recon-
sidered for parole:

1. Within three (3) years of the denial or
waiver, if the person was convicted of a
violent crime . . . unless the person is with-
in one (1) year of discharge; or

2. Until the person has served at least one-
third (1/3) of the sentence imposed, if the
person was eligible for consideration pursu-
ant to paragraph 3 of subsection A of this
section. Thereafter the person shall not be
considered more frequently than once every
three (3) years, unless the person is within
one (1) year of discharge.
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This provision, in short, provides that the
Board may not reconsider a person for parole
sooner than three years after his previous
denial, unless that person is within one year of
being discharged. The provision does not, how-
ever, require the Board to reconsider an in-
mate’s parole every three years or establish a
limitation on how long the Board may post-
pone reconsideration.

7 Appellant focuses on the discretionary
language in §332.7(D) and argues that the Leg-
islature nullified thatlanguage when it repealed
57 O.S. §322.17 in 2013. This argument fails for
several reasons. First, the Board’s authority to
postpone parole reconsideration is not derived
from §332.7. As noted above, §332.7 merely im-
poses a minimum amount of time that must
pass before a previously denied inmate may be
reconsidered for parole. Further, we disagree
with Appellant’s argument that the Legislature
implicitly nullified the Board’s discretion when
it repealed 57 O.S. §322.17. Section 322.17 pro-
vided:

No person who is appearing out of the nor-
mal processing procedure shall be eligible
for consideration for parole without the
concurrence of at least three (3) members of
the Pardon and Parole Board. The vote on
whether or not to consider such person for
parole and the names of the concurring
Board members shall be set forth in the
written minutes of the Board meeting at
which the issue is considered.

Appellant, however, fails to explain how or to
otherwise convince us that the repeal of §322.17
requires the Board to reconsider previously
denied prisoners for parole at any particular
time. If anything, the repeal of this provision
gives the Board more leeway to schedule parole
reviews, as a three-member vote is no longer
required to consider prisoners out of the nor-
mal processing procedure.

I8 Appellant also argues the court erred
when it found his claim was frivolous, mali-
cious, fails to state a claim upon which relief
may be granted and was, therefore, subject to
the registry of frivolous or malicious appeals.
When a prisoner has had three or more actions
or appeals dismissed on the grounds that they
were frivolous, malicious, or failed to state a
claim upon which relief may be granted, the
court may require that prisoner to prepay filing
fees. 57 O.S. 2011 §566.2(A). Section 566.2(B)
requires the Administrative Office of the Courts
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to maintain a registry of frivolous or malicious
appeals, which is posted on the Oklahoma Su-
preme Court Network website. The trial court
here properly found that Appellant failed to
state a claim upon which relief could be grant-

ed. Accordingly, we find the court did not 3
abuse its discretion by finding this action is
subject to the registry.

19 AFFIRMED.

BUETTNER, C.]J., and GOREE, J. (sitting by
designation), concur.

Bay Mitchell, Presiding Judge:

1. The Uniform Post-Conviction Procedure Act is codified at 22
O.S. 2011 §1080 et seq. Section 1080 provides as follows:
Any person who has been convicted of, or sentenced for, a crime
and who claims:

-
(a) that the conviction or the sentence was in violation of the
Constitution of the United States or the Constitution or laws of
this state;
(b) that the court was without jurisdiction to impose sentence;
(c) that the sentence exceeds the maximum authorized by law;

(d) that there exists evidence of material facts, not previously
presented and heard, that requires vacation of the conviction or
sentence in the interest of justice;

(e) that his sentence has expired, his suspended sentence, proba-
tion, parole, or conditional release unlawfully revoked, or he is
otherwise unlawfully held in custody or other restraint; or

(f) that the conviction or sentence is otherwise subject to collat-
eral attack upon any ground of alleged error heretofore available
under any common law, statutory or other writ, motion, petition,
proceeding or remedy;

may institute a proceeding under this act in the court in which
the judgment and sentence on conviction was imposed to secure
the appropriate relief. Excluding a timely appeal, this act encom-
passes and replaces all common law and statutory methods of
challenging a conviction or sentence.

l'.J'
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Disposition of Cases

Other Than by Published Opinion

COURT OF CRIMINAL APPEALS
Thursday, April 19, 2018

C-2017-749 — Larry William Davis, Petition-
er, entered negotiated pleas of no contest for
the crime of Possession of Controlled Danger-
ous Substance (Methamphetamine) with the
Intent to Distribute in Case Nos. CF-2016-436,
CF-2016-572, and CF-2017-24 and to Posses-
sion of Methamphetamine in Case No. CF-2017-
24 in the District Court of Cherokee County.
The Honorable Mark Dobbins, Associate Dis-
trict Judge, accepted Davis’s pleas and sen-
tenced him according to the plea agreement to
fifteen years imprisonment with eight years
suspended on each charge of possession with
intent to distribute and five years” imprison-
ment on the charge of simple possession. The
sentences were to be served concurrently. Da-vis
filed a timely application to withdraw plea that
the district court denied after holding the pre-
scribed hearing. Davis appeals the denial of his
motion to withdraw plea. The Petition for Writ
of Certiorari is DENIED. Opinion by: Rowland,
J.; Lumpkin, PJ., concurs; Lewis, V.PJ., concurs;
Hudson, J., concurs; Kuehn, J., concurs.

F-2017-620 — Appellant Gerald Albert Snid-
er was tried by jury and convicted of First
Degree Rape in the District Court of Tulsa
County, Case No. CF-2014-4118. The jury rec-
ommended as punishment imprisonment for
fourteen (14) years and the trial court sen-
tenced accordingly. It is from this judgment
and sentence that Appellant appeals. The Judg-
ment and Sentence is AFFIRMED. Opinion by:
Lumpkin, PJ.; Lewis, V.P]., Concur in Results;
Hudson, J., Concur; Kuehn, J., Concur; Row-
land, J., Concur.

F-2016-1178 — Appellant, Katherine Renee
Morales, was tried by jury and convicted of
Trafficking in Illegal Drugs (Methampheta-
mine) (Count 1) After Two or More Felony
Convictions; Possession of a Controlled Dan-
gerous Substance (Marijuana) (Count 2); and
Possession of a Controlled Dangerous Sub-
stance Without a Valid Prescription (Alprazol-
am) (Count 4) in District Court of Blaine
County Case Number CF-2015-96. The jury rec-
ommended as punishment imprisonment for
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forty (40) years and a $50,000.00 fine in Count
1, and incarceration in the county jail for one
(1) year and a $1,000.00 fine, each, in Counts 2
and 4. The trial court sentenced accordingly and
ordered each of the sentences to run concur-
rently. It is from the judgment and sentences that
Appellant appeals. The Judgment and Sentence
is AFFIRMED. Opinion by: Lumpkin, PJ.; Lewis,
V.P]., Concur; Hudson, J., Concur; Kuehn, J.,,
Specially Concur; Rowland, J., Concur.

F-2016-739 — Appellant, Mario Garces, Jr.,
was tried by jury and convicted of Kidnapping
(Count 1), and First Degree Rape (Counts 2-4),
before Associate District Judge Eric G. Yar-
brough, in District Court of Harmon County
Case Number CF-2015-20. The jury recommend-
ed as punishment imprisonment for seventeen
(17) years and a fine in amount of $8,000.00 in
Count 1. The jury recommended as punishment
imprisonment for twenty-one (21) years and a
fine in the amount of $9,000.00 each in Counts
2 through 4. The trial court sentenced Appel-
lant accordingly, imposed a $250.00 presen-
tence investigation fee and $150.00 OSBI lab
fee in Count 1. The trial court further imposed
a $100.00 Victim Compensation Assessment in
each count, and ordered the sentences to run
consecutively. It is from these judgments and
sentences that Appellant appeals. The Judgment
and Sentence of the District Court is here-by
AFFIRMED. Opinion by: Lumpkin, PJ.; Lewis,
V.P]J., Concur; Hudson, J., Concur; Kuehn, J.,,
Concurring in part dissenting in part; Rowland,
J., Concur.

RE-2017-57 — Leslie Kay Mosby, Appellant,
appeals from an order of the District Court of
Craig County, entered by the Honorable Harry
M. Wyatt, Associate District Judge, revoking
Appellant from the mental health court pro-
gram and imposing sentencing in Case Nos.
CF-2015-16 and CF-2015-17. In Case No. CF-
2015-16, Appellant was sentenced to seven
years imprisonment on each of Counts 1 and 2,
with the sentences ordered to run consecu-
tively. In Case No. CF-2015-17, Appellant was
sentenced to one year imprisonment, with the
sentence ordered to run concurrently with her
sentences in Case No. CF-2015-16. AFFIRMED,
but REMANDED to amend the Judgment and
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Sentence in Case No. CF-2016-16 to reflect that
the seven year sentence in Count 2 shall run
concurrently with the seven year sentence in
Count 1. Opinion by: Hudson, J.; Lumpkin, PJ.,
Concurs; Lewis, V.PJ., Concurs; Kuehn, J., Con-
curs; Rowland, J., Concurs.

C-2017-922 — Petitioner Bradley Travis Wayne
Long entered a blind plea of nolo contendere in
the District Court of Delaware County, Case No.
CF-2008-188, to First Degree Manslaughter.
The Honorable Barry V. Denny, Associate Dis-
trict Judge, accepted the plea and sentenced
Petitioner to forty-five (45) years imprisonment
with the last twenty (20) years suspended. On
September 29, 2011, Petitioner filed a pro se Ap-
plication for Post-Conviction Relief complaining
that counsel had failed to properly initiate his
appeal. The State responded on October 7, 2011,
and construed the Application as a request to
withdraw the plea out of time to which it did not
object. On July 12, 2012, the trial court ordered
Petitioner’s appellate rights reinstated and ap-
pointed the Indigent Defense System to repre-
sent Petitioner. On December 2016, Petitioner
filed with the District Court a pro se Motion to
Reverse and Remand arguing that as counsel
had neither contacted him nor responded to his
communications, his right to a timely appeal
was denied and the denial of the assistance of
counsel and due process required dismissal of
his conviction or favorable sentence modifica-
tion. On April 17, 2017, Petitioner filed a Writ
of Mandamus with this Court making similar
arguments. This Court ordered the District
Court to act on Petitioner’s December 12, 2016
motion. On June 29, 2017, Petitioner, by and
through counsel, filed a Motion to Withdraw
Plea of Nolo Contendere. At a hearing held the
same day, the court denied the motion finding
there was no authority to vacate or modify the
sentence but agreed to a hearing on the Motion
to Withdraw Plea. The withdrawal hearing was
set for August 25, 2017. After hearing testimony
from Petitioner and argument from counsel, the
motion to withdraw was denied. Petitioner
appeals the denial of his motion. The Petition for
a Writ of Certiorari is DENIED. Opinion by:
Lumpkin, PJ.; Lewis, V.P]., Concur; Hudson, J.,
Concur; Kuehn, J., Concur; Rowland, J., Concur.

F-2016-805 — Tommy Weldon Robbins, Ap-
pellant, was tried by jury in Case No. CF-2015-
684, in the District Court of Carter County, for
the crimes of Count 1: Burglary in the Second
Degree, and Count 2: Knowingly Concealing
Stolen Property, both After Former Conviction of
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Two or More Felonies. The jury returned a ver-
dict of guilty and recommended as punishment
on Count 1: twenty-five years imprisonment and
Count 2: twenty years imprisonment. The Hon-
orable Dennis R. Morris, District Judge, sen-
tenced Robbins in accordance with the jury’s
verdicts and ordered the terms of confinement to
run consecutively. From this judgment and sen-
tence Tommy Weldon Robbins has perfected his
appeal. AFFIRMED. Opinion by: Hudson, J.;
Lumpkin, PJ., Concurs; Lewis, V.P]., Concurs;
Kuehn, J., Concurs; Rowland, J., Concurs.

F-2016-744 — James Thomas Foster, Appel-
lant, was tried by jury, in Case No. CF-2014-
5226, in the District Court of Tulsa County, for
the crimes of Count 1: Maiming, After Former
Conviction of Two Felonies, and Count 2:
Assault and Battery (misdemeanor). The jury
recommended punishment of twenty years im-
prisonment on Count 1. However, the jury was
not presented the issue of punishment for Count
2. Judge Smith sentenced Foster in accordance
with the jury’s recommendation as to Count 1
and imposed a ninety day county jail sentence
on Count 2. Judge Smith further imposed vari-
ous costs as well as post-imprisonment super-
vision of not less than nine months but not
greater than twelve months. Judge Smith or-
dered the sentences on both counts to run con-
currently and also ordered credit for time
served. From this judgment and sentence James
Thomas Foster, has perfected his appeal.
AFFIRMED. Opinion by: Hudson, J.; Lumpkin,
PJ., Concurs; Lewis, V.PJ., Concurs; Kuehn, J.,
Concurs; Rowland, J., Concurs.

Thursday, April 26, 2018

S-2017-608 — Appellant, The State of Okla-
homa charged Appellee Michaelle Johnson in
Okmulgee County District Court, Case Num-
ber CF-2016-18, with Possession of a Con-
trolled Dangerous Substance With Intent to
Distribute (Count 1) and three misdemeanors,
Driving While License Suspended or Revoked
(Count 2), Driving Left of Center (Count 3),
and Failure to Maintain Insurance or Security
(Count 4). Johnson filed a motion to suppress
the narcotics evidence. The Honorable Ken-
neth E. Adair, District Judge, sustained John-
son’s motion to suppress. At a subsequent
hearing, Judge Adair affirmed his earlier ruling
suppressing the evidence. The State of Okla-
homa appeals the suppression order. We exer-
cised jurisdiction pursuant to 22 O.5.2011, §
1053. The Order of the District Court sustain-
ing Johnson’s motion to suppress is REVERSED
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and the matter REMANDED for further pro-
ceedings. Opinion by: Rowland, J.; Lumpkin,
PJ., concurs; Lewis, V.P]., concurs; Hudson, J.,
concurs; Kuehn, J., concurs.

RE-2017-270 — Richard Louis Asher, Appel-
lant, appeals from the revocation of the six year
balance of his suspended sentence in Case No.
CF-2008-248E in the District Court of Ottawa
County, by the Honorable William E. Culver,
Special Judge. AFFIRMED. Opinion by: Lewis,
V.P].; Lumpkin, PJ., concurs; Hudson, J., con-
curs; Kuehn, J., concurs; Rowland, J., concurs.

Thursday, May 3, 2018

F-2016-1169 — Kerry Elizabeth Lalehparva-
ran, Appellant, was tried by jury for the crime
of Permitting Child Abuse (Count 3) in Case
No. CF-2015-242 in the District Court of Tulsa
County. The jury returned a verdict of guilty
and set punishment at thirty years. The trial
court sentenced accordingly. From this judg-
ment and sentence Kerry Elizabeth Lalehpar-
varan has perfected her appeal. AFFIRMED.
Opinion: Rowland, J.; Lumpkin, P.J., concurs in
results; Lewis, V.PJ., concurs; Hudson, J., con-
curs; Kuehn, J., concurs.

F-2016-273 — Jimmie Alfred Wheeler, Appel-
lant, was tried by jury for the crimes of Count
1: Possession of Firearm, After Former Felony
Conviction, After Two or More Prior Felony
Convictions and Count 2: Attempting to Elude
a Peace Officer, in Case No. CF-2014-1385, in
the District Court of Cleveland County. The
jury returned a verdict of guilty and recom-
mended as punishment six-and-a-half (6-%2)
years imprisonment as punishment on Count 1
and nine (9) months imprisonment plus a
$2,000.00 fine on Count 2. The Honorable Thad
Balkman, District Judge, sentenced accordingly,
and ordered both counts to run concurrently and
ordered credit for time served. From this judg-
ment and sentence Jimmie Alfred Wheeler has
perfected his appeal. AFFIRMED. Opinion by:
Hudson, J.; Lumpkin, PJ., Concurs; Lewis, V.PJ.,
Concurs in Results; Kuehn, J., Concurs; Row-
land, J., Concurs.

RE-2017-0092 — Appellant, Cody Allen
Creech, entered pleas of guilty on June 24, 2008,
in each of the following Oklahoma County Dis-
trict Court cases to one count of Robbery With A
Firearm: Case Nos. CF-2007-5366, CF-2007-5403,
CF-2007-5539, CF-2007-5540, CF-2007-5543 and
CF-2007-5561. In each case Appellant was sen-
tenced to twenty years suspended except for
the first nine years to do, with rules and condi-
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tions of probation. The sentences were all or-
dered to be served concurrently. The State filed
an application to revoke Appellant’s suspend-
ed sentences in Case Nos. CF-2007-5366, CF-
2007-5403, CF-2007-5539 and CF-2007-5540 on
December 28, 2016, alleging Appellant commit-
ted the new crime of Count 1 — Burglary in the
First Degree, Count 2 — Pointing a Firearm at
Another and Count 3 — Possession of a Firearm,
After Conviction of a Felony, as alleged in Ok-
lahoma County District Court Case No. CF-
2016-4792. Following a revocation hearing on
January 17, 2017, before the Honorable Ray C.
Elliott, District Judge, Appellant’s suspended
sentences were revoked in full. The sentences
were all ordered to run concurrently. The sen-
tences were also ordered to run concurrent with
Case Nos. CF-2007-5543 and CF-2007-5661. Ap-
pellant appeals the revocation of his suspended
sentences. The revocation of Appellant’s sus-
pended sentences is AFFIRMED. Opinion by:
Kuehn, J. Lumpkin, PJ.: concur; Lewis, V.P].:
concur; Hudson, J.: concur; Rowland, J.: concur.

COURT OF CIVIL APPEALS
(Division No. 1)
Friday, April 20, 2018

116,376 — In Re The Matter of: K.C., K.C,,
S.C, L.C., Deprived Children, Laura Casey now
Laura Radosavlevici, Appellant, vs. Cody Ca-
sey, Appellee. Appeal from The District Court
of Coal County, Oklahoma. Honorable Clay
Mowdy, Judge. Appellant, Laura Casey now
Laura Radosavlevici (Mother), the biological
mother of the minor children: K.C., born 1/
14/2002; K.C., born 2/22/2004; S.C., born 11/
10/2006; and L.C., born 11/3/2008, appeals
from the trial court’s order denying her motion
to vacate the order terminating her parental
rights pursuant to 10A O.S. 2011 §1-4-904(B)(5)
(failure to correct conditions). Each of the chil-
dren is an Indian child under the Oklahoma
Indian Child Welfare Act, 10 O.S. 2011 §40 et
seq., and the Federal Indian Child Welfare Act
of 1978, 25 U.S.C.A. §1901 et seq. The Choctaw
Nation was notified of and intervened in the
proceeding. We find the trial court’s order ter-
minating Mother’s parental rights is fatally
deficient because the order does not make the
requisite ICWA findings, it does not comply
with In re T.T.S., 2015 OK 36, 373 P.3d 1022, and
the trial court denied Mother due process
when it sustained State’s motion to terminate
Mother’s parental rights for non-appearance at
the trial. Mother’s counsel was present at trial;
therefore, Mother was entitled to trial by jury
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in absentia. In re H.M.W., 2013 OK 44, 304 P.3d
738. For these reasons, we hold the trial court
abused its discretion when it denied Mother’s
motion to vacate the order terminating her
parental rights. The trial court’s order denying
Mother’s motion to vacate is reversed and the
court’s order terminating Mother’s parental
rights is vacated. This matter is remanded for
further proceedings. VACATED, REVERSED
AND REMANDED. Opinion by Bell, PJ.; Jop-
lin, J., and Buettner, J., concur.

116,430 — Harold Capron, Plaintiff/Counter-
Defendant/Appellant, vs. Kim Wayne; Excel
PM, LLC; Mark Fletcher; Danny Ferguson; and
Keven Partin, Defendants/Counter-Claimants/
Appellees, and Hugh Adrian Potts; Yvonne Ruth
Potts; Carlos Maldonado; and The Rader Group,
Inc. Appeal from the District Court of Tulsa
County, Oklahoma. Honorable Dana L. Keuhn,
Judge. Plaintiff/Counter-Defendant/Appellant
Harold Capron appeals orders dismissing his
conversion claim and granting summary judg-
ment in favor of Defendants/Counter-Claim-
ants/Appellees Kim Wayne; Excel PM, LLC;
Mark Fletcher; Danny Ferguson; and Keven
Partin on Capron’s fraud claim. Capron has
failed to present a record creating a dispute of
material fact on his fraud claim. Capron also
has not shown that he could state a claim for
conversion of a security deposit that was not
returned at the end of his lease. AFFIRMED.
Opinion by Buettner, J.; Bell, PJ., and Joplin, J.
concur.

Friday, April 27, 2018

116,508 — U.S. Bank, National Assoc., as Trust-
ee for Residential Asset Mortgage Products, Inc.,
Mortgage Asset-Backed Pass-Through Certifi-
cates Series 2006-NCI, Plaintiff/Counter-
Defendant/Appellee, vs. Douglas ]. Barry
and Rebecca S. Barry, Defendants/Counter-
Claimants/Appellants, Defendants/Counter-
Claimants/Appellants, and Monty Thomas,
deceased, Florene Thomas; Spouse, if any, of
Douglas J. Barry; Spouse; if any, of Rebecca S.
Barry; John Doe Occupant; Rex D. Brooks; Bo-
az Candy & Tobacco Co.; State of Oklahoma, ex
rel. Oklahoma Tax Commission; Kim Baker;
and Unknown Heirs, Successors and Assigns
of Monty Thomas, deceased, Defendants. Ap-
peal form The District Court of Oklahoma
County, Oklahoma. Honorable Don Andrews,
Judge. Defendants/Appellants Douglas ]. Bar-
ry and Rebecca S. Barry appeal from summary
judgment entered in favor of Plaintiff/ Appel-
lee U.S. Bank, N.A., as Trustee for Residential
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Asset Mortgage Products, Inc., Mortgage As-
set-Backed Pass-Through Certificates Series
2006-NCI (Bank) in Bank’s foreclosure action.
The Barrys also appeal the trial court’s deter-
mination of the priority of a lien held by Cross-
Plaintiff/ Appellee Rex D. Brooks. The record
shows no dispute of material fact as to Bank’s
standing, Bank’s note being in default, and
Brooks’s lien being secondary to Bank’s. Bank
was entitled to judgment as a matter of law
and we AFFIRM. Opinion by Buettner, J.; Bell,
PJ., and Joplin, ]J., concur.

(Division No. 2)
Wednesday, April 18, 2018

115,207 — In re the marriage of: Laura Marie
Benik, Petitioner/Appellee, vs. Francis E. Ben-
ik, Respondent/Appellant. Appeal from Order
of the District Court of Tulsa County, Hon.
Stephen R. Clark, Trial Judge. Appellant Fran-
cis Benik appeals the district court’s order con-
struing the terms of the parties” divorce decree
and finding him guilty of indirect contempt.
We find that the district court correctly inter-
preted the divorce decree’s language regarding
property division and committed no error
when it found that Laura Benik became the
owner of one-half of the assets identified in the
decree and was entitled to any loss or gain re-
lated to those assets. Further, we find no error
in the district court’s finding that Mr. Benik
was guilty of indirect contempt for willfully
violating the decree. The order of the district
court is affirmed. AFFIRMED. Opinion from
the Court of Civil Appeals, Division II, by
Fischer, J.; Thornbrugh, C.J., and Wiseman, PJ.,
concur.

Wednesday, April 25, 2018

115,369 — In Re The Marriage Of: Rochelle R.
Adickas, Petitioner/Appellee, v. John A. Adick-
as, Respondent/Appellant. Appeal from an
Order of the District Court of Oklahoma Coun-
ty, Hon. Richard Ogden, Trial Judge. The trial
court Respondent, John A. Adickas, appeals an
Order denying his Motion to Disqualify Attor-
ney Roe Simmons as Attorney for Petitioner,
Rochelle Adickas. Respondent has not demon-
strated any legal or factual basis to disqualify
attorney Simmons. After review of the Record
and the trial court’s findings and conclusions
leading to the denial of Respondent’s motion
to disqualify Petitioner’s attorney, this Court
finds that the trial court’s findings and conclu-
sions are clearly supported by the evidence
and its application of ethical standards is free
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of error. Therefore, the judgment of the trial
court denying Respondent’s motion to dis-
qualify Petitioner’s attorney is affirmed. AF-
FIRMED. Opinion from Court of Civil Appeals,
Division II, by Rapp, J.; Fischer, PJ., and Good-
man, J., concur.

(Division No. 3)
Friday, April 20, 2018

116,485 — In the Matter of K.C., Alleged De-
prived Child: Brittany Roberts, Appellant, vs.
State of Oklahoma, Appellee. Appeal from the
District Court of Oklahoma County, Oklaho-
ma. Honorable Gregory J. Ryan, Trial Judge. A
jury returned a verdict terminating Mother’s pa-
rental rights on the grounds that Mother failed
to correct the conditions leading to the deprived
adjudication. Mother argues State did not prove
by clear and convincing evidence that she failed
to correct the conditions leading to the deprived
adjudication of Child. There is clear and con-
vincing evidence to support the findings that
the conditions to be corrected were not cor-
rected and to support the finding that it is in
Child’s best interest that Mother’s parental
rights be terminated. AFFIRMED. Opinion by
Goree, V.C].; Swinton, PJ., and Mitchell, J.,
concur.

(Division No. 4)
Wednesday, April 25, 2018

115,269 — Steven Schwartz and Lauren
Schwartz, Plaintiffs/Appellees, v. Paul Wil-
liamson and Marvel Williamson, Defendants/
Appellants. Appeal from the District Court of
Oklahoma County, Hon. Patricia G. Parrish,
Trial Judge. In this action brought pursuant to
the Residential Property Condition Disclosure
Act, 60 O.S. 2011 §§ 831-839, Defendants appeal
from the trial court’s order denying their mo-
tion for new trial in which they claimed the
jury’s verdict for damages in favor of Plaintiffs
was contrary to law, excessive, and influenced
by passion and prejudice. As a preliminary
procedural matter, we agree with Plaintiffs that
Defendants failed to raise as an issue in their
motion for new trial the propriety of the trial
court’s grant of partial summary judgment to
Plaintiffs on the issue of liability; therefore, De-
fendants may not raise that issue on appeal.
Defendants” argument that “[o]ne possibility
for the excessive amount of the verdict” was as
a result of the trial court’s failure to give a
definitional instruction cannot succeed because
the instructions given by the trial court are not
in error and correctly state the type of damages
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— actual damages — to which Plaintiffs are
entitled pursuant to 60 O.S. 2011 § 837(B).
Defendants did not object or otherwise except
to an absence of a definitional instruction. Con-
sequently, we conclude the trial court did not
abuse its discretion in denying Defendants’
motion for new trial based on erroneous jury
instructions. Defendants also argue the jury
verdict in excess of out-of-pocket expenses
incurred by Plaintiffs is contrary to law because
the “actual damages” allowable pursuant 60
O.S. § 837(B) only encompass the expenses
Plaintiffs incurred in the “digging up and re-
plac[ing] of” the defective drain pipes. This
restrictive reading of § 837(B) is inconsistent
with the plain meaning of the statutory lan-
guage. The “including” clause states actual
damages are more than just the cost of repair-
ing the defect, and the word “suffered” in its
ordinary meaning encompasses more than just
the cost of repairing the defect and may include
emotional distress caused as a result of the de-
fect existing in the property. We thus conclude
the jury verdict is not contrary to law and the
amount awarded given the evidence adduced at
trial is neither excessive nor was it influenced by
passion or prejudice. Consequently, the trial
court did not abuse its discretion in refusing to
grant Defendants’ motion for new trial. Ac-
cordingly, we affirm. AFFIRMED. Opinion from
Court of Civil Appeals, Division IV, by Barnes,
PJ.; Rapp, J., and Goodman, J., concur.

Friday, April 27, 2018

116,453 — Richard Lynn Dopp, Plaintiff/ Ap-
pellant, v. Mark Knutson, Buddy Honaker, Joel
McCurdy, Tim Wilkinson, Ray Larimar, Dr. Be-
vant, Dr. Brisolara, Brian Wideman, Frank
O’Claire, Theresa Sellers, Shirley May, Dr. Coo-
per, A. Fox, Nikki Gillespie, Scott Hunsucker,
Linda Jester, Raymond Byrd, Joshua Fields, Dr.
Paine, Defendants/Appellees. Appeal from an
Order of the District Court of Oklahoma Coun-
ty, Hon. Lisa Tipping Davis, Trial Judge, deny-
ing Prisoner Richard Lynn Dopp’s motion to
reconsider an earlier order, filed June 19, 2017,
which dismissed his suit against all Defen-
dants. Based on this record, we cannot deter-
mine which claims against which Defendants
were preserved, and which are now untimely.
It is Prisoner’s duty to prove the trial court has
jurisdiction to hear these claims. Prisoner has
failed to establish this. Defendant O’Claire was
properly dismissed for failure of service upon
him. Defendants Knutson, Honaker, McCurdy,
Wilkinson, Larimer, Wideman, Brisolara, Byrd,
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May, Cooper, Fox, Paine, Fields, Jester, Hun-
sucker, Gillespie, Bevant, and Sellers were
properly dismissed because of Prisoner’s fail-
ure to show any claims against them had been
pressed according to the requirements of the
Oklahoma Governmental Tort Claims Act. The
trial court correctly denied Prisoner’s motion
for reconsideration. Prisoner’s claim was prop-
erly dismissed. The trial court’s order is af-
tirmed. AFFIRMED. Opinion from Court of
Civil Appeals, Division IV, by Goodman, J.;
Barnes, PJ., and Rapp, J., concur.

ORDERS DENYING REHEARING
(Division No. 2)
Thursday, March 29, 2018

115,342 — Amanda Sue Morgan, now Tran,
Plaintiff/ Appellant, vs. JPS Surgical, Inc., an
Oklahoma corporation; DJO, Incorporated, a
foreign corporation; and I-Flow Corporation,
Defendants, and Mood, Inc. and Curlin Medi-
cal, Inc., Appellees. Appellant’s Petition for Re-
hearing is hereby DENIED.

Monday, April 2, 2018

116,052 — Shalalah Sanders, Plaintiff/ Appel-
lant, vs. Marcella Smothers, an individual,
Defendant/Appellee. Appellant’s Pettion for
Rehearing is hereby DENIED.

(Division No. 3)
Friday, March 2, 2018

115,893 — Jean McGill Exemption Trust,
Plaintiff/ Appellant, vs. Noble Investments, De-
fendant/Appellee. Appellant’s Petition for
Rehearing, filed February 2, 2018, is DENIED.

Wednesday, March 14, 2018

116,267 (Comp. w/ 116,100, 116,504 — OSU-
AJ] Homestead Medical Clinic, PLC, and Moore
Primary Care, Inc., Petitioners/Appellants, vs.
The Oklahoma Health Authority, The Oklaho-
ma Health Care Authority Board, Rebecca Pas-
ternik-Ikard, Administrator of the Oklahoma
Health Care Authority, Respondents/Appel-
lees. Appellee’s Petition for Rehearing, filed Feb-
ruary 8, 2018, is DENIED.

Tuesday, March 13, 2018

116,100 (comp. w/116,267, 116,504) — Moore
Primary Care, Inc., Randall Carter, P.A., Mary-
am Butler, P.A., Petitioner/Appellant, vs. The
Oklahoma Health Care Authority Board, The
Oklahoma Health Care Authority, Rebecca Pas-
ternik-Ikard, Administrator of the Oklahoma
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Health Care Authority, and Telligen, Inc., an
Iowa corporation, Respondents/Appellees. Ap-
pellant’s Petition for Rehearing, filed February
8, 2018, is DENIED.

116,504 (comp. w/116,100, 116,267) — Mary
Kathryn Mercer, D.O., Petitioner/Appellant,
vs. The Oklahoma Health Care Authority
Board, The Oklahoma Health Care Authority,
Rebecca Pasternik-Ikard, Administrator of the
Oklahoma Health Care Authority, and Telligen,
Inc., an Iowa corporation, Respondents/Appel-
lees. Appellant’s Petition for Rehearing, filed
February 8, 2018, is DENIED.

Wednesday, March 28, 2018

115,580 — In re the Marriage of Tyna Marie
Barnett and Alvin James Barnett, Jr.. Tyna
Marie Barnett, Petitioner/Appellee, vs. Alvin
James Barnett, Jr., Respondent/Appellant. Re-
spondent’s Petition for Rehearing, filed March
8, 2018, is DENIED.

Monday, April 9, 2018

114,952 — In Re the Marriage of Winston
Frost and Tanya Hathaway-Frost: Winston Frost,
Petitioner / Appellee, vs. Tanya Hathaway-Frost,
Respondent/Appellant. Appellant’s Petition for
Rehearing and/or Rehearing En Banc, filed
April 2, 2018, is DENIED.

Tuesday, April 10, 2018

115,956 — TMH West, LLC, an Oklahoma
Limited Liability Company; and The Meat
House OKC, LLC, Plaintiffs/Appellees, vs.
PCPA, LLC; Prime Choice Franchising, LLC;
Prime Choice Brands, LLC; and Dave Bane,
Defendants/Appellants. Appellees’ Petition
for Rehearing, Combined with Brief in Sup-
port, filed February 23, 2018, is DENIED.

Tuesday, May 1, 2018

115,633 — Shannon Bernice Nealy, Petitioner/
Appellee, vs. William Dale Bryles, Defendant/
Appellant. Appellant’s Petition for Rehearing
and Brief in Support, filed April 19, 2018, is
DENIED.

(Division No. 4)
Wednesday, March 28, 2018

115,474 — Jon Christian, Petitioner/Appel-
lant, vs. Daisy Christian, Respondent/Appel-
lee. Appellant’s Petition for Rehearing is
hereby DENIED.
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SERVICES

OF COUNSEL LEGAL RESOURCES - SINCE 1992 -
Exclusive research & writing. Highest quality: trial and
appellate, state and federal, admitted and practiced
U.S. Supreme Court. Over 25 published opinions with
numerous reversals on certiorari. MaryGaye LeBoeuf
405-728-9925, marygayelaw@cox.net.

INTERESTED IN PURCHASING PRODUCING &
NONPRODUCING MINERALS; ORRi. Please con-
tact Greg Winneke, CSW Corporation, P.O. Box 23087,
Oklahoma City, OK 73123; 210-860-5325; email
gregwinne@aol.com.

BRIEF WRITING, APPEALS, RESEARCH AND DIS-
COVERY SUPPORT. Eighteen years experience in civil
litigation. Backed by established firm. Neil D. Van Dal-
sem, Taylor, Ryan, Minton, Van Dalsem & Williams PC,
918-749-5566, nvandalsem@trsvlaw.com.

HANDWRITING IDENTIFICATION

POLYGRAPH EXAMINATION
Board Certified Court Qualified
Diplomate — ABFE Former OSBI Agent
Life Fellow — ACFEI FBI National Academy

Arthur D. Linville 405-736-1925

WANT TO PURCHASE MINERALS AND OTHER OIL/
GAS INTERESTS. Send details to: P.O. Box 13557, Den-
ver, CO 80201.

CONTRACT LEGAL SERVICES - Lawyer with
highest rating and with 30+ years” experience on both
sides of the table is available for strategic planning,
legal research and writing in all state and federal trial
and appellate courts and administrative agencies.
Admitted and practiced before the United States
Supreme Court. Janice M. Dansby, 405-833-2813,
jdansby@concentric.net.

OFFICE SPACE

OFFICE SPACE FOR LEASE IN ESTABLISHED FIRM.
Space located in Boulder Towers at 1437 S. Boulder
Ave., Suite 1080, Tulsa, OK. Space includes two confer-
ence rooms, kitchen, reception area, security and free
parking. $750 per month. Contact Christine Fugate at
918-749-5566 or cfugate@trsvlaw.com.

LAW OFFICE SPACE FOR LEASE. One executive law
office available in established practice. $750 per month.
Furnished or unfurnished. Includes Wi-Fi and access to
conference room etc. Downtown location with parking.
Call Jarman Law Offices 405-606-8400 for details or
email JarmanLaw@gmail.com.
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ADS

OFFICE SPACE

EXECUTIVE OFFICE WITH SECRETARIAL SPACE,
use of conference rooms, receptionist, high-speed inter-
net, fax, copy machine and kitchen. Convenient to all
courthouses. Located on Automobile Alley. $1,000-
$1,250/month. Contact David Proctor at 405-524-2400.

POSITIONS AVAILABLE

PROGRESSIVE, OUTSIDE-THE-BOX THINKING BOU-
TIQUE DEFENSE LITIGATION FIRM seeks a nurse/
paralegal with experience in medical malpractice and
nursing home litigation support. Nursing degree and
practical nursing care experience a must. Please send
resume and salary requirements to edmison@berry
firm.com.

SEEKING AN ASSOCIATE ATTORNEY TO WORK
WITH US IN A SMALL NW OKC LAW FIRM. Our
practice areas currently include family law, employ-
ment law, immigration and other areas of civil litiga-
tion. We are members in good standing of the Oklahoma
Bar Association, and are located in beautiful new offices
ina very client- and traffic-friendly area. Our ideal candi-
date would be an attorney with 1 to 2 years in a compli-
mentary practice. Please email your resume and cover
letter to vickie@mazaherilaw.com. Please make your sub-
ject line reads: Associate Attorney Position.

CITY OF BETHANY IS SEEKING AN ASSOCIATE
CITY ATTORNEY. Part-time position with possibility
of development into a full-time position. Job duties in-
clude: reports to city council; provides legal services
and counsel to the city council, city administrator, de-
partment directors and all boards and commissions as
requested; conducts legal research, handles litigation
and communicates effectively; and attends numerous
nightly meetings. Qualifications: requires a Juris Doc-
torate degree or equivalent from an accredited law
school and two years of professional legal experience in
government, administration and related areas pre-
ferred; must be a member in good standing of the Okla-
homa Bar Association and be admitted to practice in all
necessary courts; must possess a valid Oklahoma driv-
er’s license and be able to attend evening meetings in
Bethany as directed; residence in Bethany is preferred;
and intent of position is to provide a successor for in-
cumbent upon his retirement. To apply, submit a letter
of interest including a resume to City of Bethany, Attn:
City Clerk, P.O. Box 219, Bethany, OK 73008 or email to
susan.tate@bethanyok.org. Position open until filled.
Compensation negotiable based upon experience. The
City of Bethany is an equal opportunity employer.
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POSITIONS AVAILABLE

WATKINS TAX RESOLUTION AND ACCOUNTING
FIRM is hiring attorneys for its Oklahoma City and Tulsa
offices. The firm is a growing, fast-paced setting with a
focus on client service in federal and state tax help (e.g.
offers in compromise, penalty abatement, innocent
spouse relief). Previous tax experience is not required,
but previous work in customer service is preferred. Com-
petitive salary, health insurance and 401K available.
Please send a one-page resume with one-page cover
letter to Info@TaxHelpOK.com.

THE OKLAHOMA BAR ASSOCIATION HEROES pro-
gram is looking for several volunteer attorneys. The
need for FAMILY LAW ATTORNEYS is critical, but at-
torneys from all practice areas are needed. All ages, all
counties. Gain invaluable experience, or mentor a
young attorney, while helping someone in need. For
more information or to sign up, contact Margaret Tra-
vis, 405-416-7086 or heroes@okbar.org.

LANDOWNERFIRM.COM IS LOOKING TO FILL TWO
POSITIONS in the Tulsa office: 1) a paralegal or legal
assistant with strong computer skills, communication
skills and attention to detail and 2) an attorney position
— the ideal candidate will have excellent attention to
detail with an interest in writing, drafting pleadings,
written discovery and legal research. Compensation
DOE. Please send resumes and any other applicable
info to tg@LandownerFirm.com. Applications kept in
strict confidence.

DISTRICT 2 DISTRICT ATTORNEY seeking assistant
district attorneys for positions in Beckham and Custer
counties. Primary responsibilities include the criminal
prosecution of felony and misdemeanor offenses and
other special assignments. Must reside within the district
within a reasonable period of time from acceptance of
employment. Salary commensurate with experience.
State benefits available. Position available immediately.
Please send resume with any salary requirements to
Duaina.megee@dac.state.ok.us or District Attorney’s
Office, P.O. Box 36, Arapaho, OK 73620.

THE CHOCTAW NATION OF OKLAHOMA IS SEEK-
ING AN ATTORNEY. Primary responsibilities include
negotiating, writing, reviewing, summarizing, re-
searching and executing a wide variety of agreements
for business and internal support units. Candidates
must be eligible for admission to practice law in the
state of Oklahoma. A Juris Doctorate from an accredit-
ed law school, as well as a minimum of five years busi-
ness/transactional attorney experience is required.
Please apply at careers.choctawnation.com.

PRAY WALKER, PC, A FULL-SERVICE TULSA FIRM,
SEEKS AN ASSOCIATE ATTORNEY with one to three
years’ experience to work in its Energy Group. The pri-
mary focus of the position will be preparation of oil and
gas title opinions. Experience in rendering the same
and/or comparable landman work required. Qualified
candidates should submit cover letter, resume and law
school transcript to dcurtis@praywalker.com.
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NATIONAL LAW FIRM IS SEEKING AN OIL AND
GAS ASSOCIATE with 3-5 years’ experience to join its
growing Energy Group in Denver. The ideal candidate
should be a highly motivated self-starter who does well
working on their own and in a team environment. Sig-
nificant experience drafting title opinions in the DJ Ba-
sin is preferred, as is a license to practice in Colorado.
Landman experience is a plus. Excellent academic qua-
lifications and communication skills required. Firm of-
fers a competitive salary and excellent benefits in a
friendly, business casual setting. Send cover letter, re-
sume and writing sample to kackerman@lathropgage.
com. Visit www.lathropgage.com.

THE OKLAHOMA WORKERS" COMPENSATION
COMMISSION is accepting applications for a qualified
general counsel in our Oklahoma City office. The gen-
eral counsel is the commission’s chief legal officer and
manages the commission’s Counselors’” Division and
its staff. Primary duties include advising the commis-
sion’s three commissioners, its executive director and
other commission personnel on legal issues affecting
the agency, and engaging in public education seminars.
The general counsel position requires substantial expe-
rience and skills as an attorney. Candidates must have
outstanding leadership, analytical, research and writ-
ten and oral communication skills, and demonstrate
reliability by managing time effectively and produc-
tively. Other important qualifications are knowledge
and understanding of adjudicatory procedures, basic
administrative law and rules of practice and procedure
before the commission. Knowledge of Oklahoma state
government processes, the public records and open
meeting laws, employment law and of workers” com-
pensation laws are also required. Familiarity with the
Oklahoma legislative process is advantageous. Appli-
cations will be accepted until 11:59 p.m. Friday, May 25,
2018. This is full-time employment with state benefits
and the pay range is $75,000 - $100,000 and is commen-
surate with experience and qualifications. Application
forms may be downloaded from https://www.ok.gov/
wece/About_the_Commission/Employment/index.
html. Submit application form, resume and writing
sample to Human.Resources@wcc.ok.gov or mail to
1915 N. Stiles, Suite 309, Oklahoma City, OK 73105.

AV RATED DOWNTOWN OKC insurance defense
firm is accepting resumes for an associate attorney with
2 to 6 years civil litigation experience. Candidate should
be self-motivated, detail oriented and have strong re-
search and writing skills. Competitive salary and bene-
fits. Send replies to lawfirmresumes@outlook.com.

NORMAN BASED FIRM IS SEEKING SHARP, MOTI-
VATED ATTORNEYS for fast-paced transactional work.
Members of our growing firm enjoy a team atmosphere
and an energetic environment. Attorneys will be part of a
creative process in solving tax cases, handle an assigned
caseload and will be assisted by an experienced support
staff. Our firm offers health insurance benefits, paid va-
cation, paid personal days and a 401K matching pro-
gram. No tax experience necessary. Position location can
be for any of our Norman, OKC or Tulsa offices. Submit
resumes to justin@polstontax.com.
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THE OFFICE OF LEGAL COUNSEL TO THE OSU/
A&M BOARD OF REGENTS HAS AN IMMEDIATE
OPENING for a staff attorney. The position will report
to and receive assignments from the general counsel,
will render legal advice and serve as a higher education
generalist, dealing with a variety of legal issues, includ-
ing, but not limited to, student conduct, open records
requests, regulatory compliance, contracts, research
agreements and intellectual property licensing. This
position will work closely with and monitor outside
counsel handling intellectual property and immigra-
tion issues as well. The precise duties assigned to the
position may vary from the above, based upon the ex-
perience and aptitude of the successful applicant. The
position requires a bachelor’s degree and J.D./LL.B. de-
gree from an accredited law school, membership in good
standing in the Oklahoma Bar Association, and 0-7 years
legal experience. The position also requires a demon-
strated capability for legal research, analysis and reason-
ing, superior oral and written communication skills, an
ability to identify and resolve complicated and sensitive
problems creatively and with professional discretion,
and an ability to interact and function effectively in an
academic community. Salary commensurate with experi-
ence. To receive full consideration, resumes should be
submitted by Friday, May 18, 2018 to: Staff Attorney
Search, Office of Legal Counsel, OSU/A&M Board of Re-
gents, 5th Floor - Student Union Building, Stillwater, OK
74078. The OSU/A&M Board of Regents is an affirmative
action/equal opportunity /E-verify employer committed
to diversity and all qualified applicants will receive con-
sideration for employment and will not be discriminated
against based on age, race, color, religion, sex, sexual ori-
entation, genetic information, gender identity, national
origin, disability, protected veteran status or other pro-
tected category. The Office of Legal Counsel is located
at OSU-Stillwater, which is a tobacco-free campus.
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ADVOCATE GENERAL FOR THE OKDHS, OFFICE
OF CLIENT ADVOCACY. Position will plan, organize
and direct the development and implementation of the
Office of Client Advocacy to include coordination of
the various programs within the office; supervise per-
sonnel assigned to the office; directs the operations of
the Office of Client Advocacy’s advocacy, investiga-
tions, and grievance programs to include ensuring
maintaining an intake system for receipt of referrals;
ensuring the appropriate disposition of referrals, and
timely processing of investigations to completion; and
maintaining a system for prompt processing of griev-
ances to resolution in accordance with laws, rules and
policies. Requires active membership in the Oklahoma
Bar Association and three years of experience engaged
in the practice of law. Salary will be commensurate
with education and experience. Excellent benefits pack-
age. To apply go to www.jobapscloud.com/OK and
find Unclassified Positions, then submit via JobAps
using the link for this position. Contact Talent Acquisi-
tions at 405-521-6219 for more information. Submission
deadline is May 31, 2018 at 11:59 p.m. EOE.

CLASSIFIED INFORMATION

REGULAR CLASSIFIED ADS: $1.50 per word with $35 mini-
mum per insertion. Additional $15 for blind box. Blind box
word count must include “Box ___,” Oklahoma Bar Associa-
tion, PO Box 53036, Oklahoma City, OK 73152.”

DISPLAY CLASSIFIED ADS: Bold headline, centered, border
are $70 per inch of depth.

DEADLINE: See www.okbar.org/members /BarJournal /
advertising.aspx or call 405-416-7084 for deadlines.

SEND AD (email preferred) stating number of times to be
published to:

advertising@okbar.org, or
Mackenzie Scheer, Oklahoma Bar Association,
PO Box 53036, Oklahoma City, OK 73152.

Publication and contents of any advertisement are not to be
deemed an endorsement of the views expressed therein, nor
shall the publication of any advertisement be considered an en-
dorsement of the procedure or service involved. All placement
notices must be clearly nondiscriminatory.

DO NOT STAPLE BLIND BOX APPLICATIONS.
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LIMITED
SPACE
REMAINS

GET SOME FRESH AIR AND
PN A FRESH PERSPECTIVE ON
Sy LEGAL ETHICS WITH
NEW QUESTIONS AND
SCENARIOS IN A UNIQUE
OUTDOGR CLE FORMAT.

it

F)
ol

Your “classroom” is the great

outdoors at The Patriot Golf
Club. Eighteen ethics
scenarios and a set of multiple
choice answers dre your
course materials. Discuss each

scenario and possible answers

as you play or ride to each
hole. After you finish, head to
the “19th Hole" for a buffet
lunch and discussion of the
scenarios and answers led by
OBA Ethics Counsel, Joe
Balkenbush.

Because of this unique format,
THURSDAY, JUNE 20, a a.m.- 2:50 pM. 2 / Pl oriveion s to o7

The Patriot Golf Club, 5790 N Patriof Drive, O y Register now to guarantee you
e Patriof Go ub, 57 aftriot Drive, Owasso, OK 74055 or your team a place at this

. special CLE event! The event is
TUITION: $225 for early-bird registrations with payment received no later than June 15th; $250 for registrations with payment B

received June 16th or later. Tuition includes: 2 hours of CLE, green fee, cart, balls, grab & go breakfast and buffet lunch, Cash set up for no mUII.lgans,. 2 ek
bar available. Member guests not staying for CLE or lunch may play for $175 early and $200 late by contacting Renee at of oneYr and prizes will be
405-416-7029. No Walk-ins. given for 1st and 2nd place.

) ! ] ) Tie breaker is best score on the
LODGING: If you are planning to attend the Solo & Small Firm Conference and would like to take advantage of our special $99 A
room rate at the River Spirit Casino Resort, please call 1-888-748-8731 and refer to the OBA Solo & Small Firm Conference or hardest hcmdlcclpped holes.
use the link on our registration page. The Hard Rock Hotel and Casino has arranged a room rate of $109 for those golfers Flag prizes for closest to pin on
wanting to stay closer to the course. Hopefully, this will make early check in on Thursday morning a little less painful. It is 7.6 hole #8 and #17 and |°ngest
miles from the Hard Rock to the Patriot. Call 1-800-760-6700 and mention “Oklahoma Bar Association — OKC” to receive the drive on #11
special group rate by May 29, 2018. k

O b O - C e FOR DETRILS AND TO REGISTER GO TO: WWW.OKBAR.ORG/MEMBERS/CLE

Stay up-to-date and follow us on o o @

continuing legal education
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BCAST

ALL of your required 12 hours of MCLE credit can be received by viewing Live Webcasts. These programs are
being "live-streamed” at certain dates and times and MUST be viewed on these scheduled dates and times:

Tuesday, May 22 Saturday, May 26 @ 9 a.m. Thursday, May 31
The Art of War and Cross Examinations The 2018 Ethy Awards An Overview of Music Copyright Law
Presented by MESA CLE with Presented by MESA CLE with Using the Beatles as a Case Study
Joel Oster, Comedian at Law Sean Carter, Humorist at Law Presented by CLESeminars.com with
Jim Jesse, Esq.
Tuesday, May 22 Tuesday, May 29
Document Assembly for Lawyers The Bonehead Play: Avoiding Costly Errors Wednesday, June 6
Presented by CLESeminars.com with Presented by MESA CLE with Social Media Horror Stories
John Federico, Esq. Professor Mark Yochum From the Trenches
Presented by MESA CLE with Ruth Carter
Thursday, May 24 Wednesday, May 30
Discover Hidden and Undocumented Advanced Google Search for Lawyers Tuesday, June 12
Google Search Secrets Presented by CLESeminars.com with Improper Attorney-Client Relations:
Presented by CLESeminars.com with Carole Levitt, Esq. & Mark Rosch Sex With Clients
Carole Levitt, Esq. & Mark Rosch {and Other Really Dumb Things to Do)
Presented by MESA CLE with

O b O - C | e Professor Mark Yochum
€ »
L

continuing legal education

To register go to: www.okbar.org/members/CLE/Webcasts




