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For the past 20 years, Oklahoma Attorneys
Mutual Insurance Company has rewarded
policyholders with a policy dividend.

This financial benefit emphasizes one of our
unique features as a ‘Mutual’ Company. What
we provide as your business partner is much
more than a mere commodity. Our shared
purpose along with our value propositions

go well beyond simply selling a policy. The

2013 dividend represents a 15% payment of
the earned premium on policies with limits
up to and including 51Million/51Million,
totalling approximately $1,025,000.
Dividends paid over 20 years total more than
527 Millian,
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When choosing a mediator...

EXPERIENCE COUNTS.
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When you choose STEPHEN BOAZ,
he brings 23 years of mediation experience to the table.

+ Over 4,500 mediations conducted
+ Mediation training from:
« American Arbitration Association
« Equal Employment Opportunity Commission
« United States Postal Service (REDRESS Program)
« Industrial Relations Research Association
+ AV Preeminent rating as a Litigator and Mediator
- Certified Mediator and Arbitrator, Western District USDC
« Advanced Mediator Certification (2000) - Association of Attorney Mediators

- Editor and Publisher of The Boaz Report, a monthly verdict newsletter
reporting on State and Federal civil trials across the state of Oklahoma

BOAZ & ASSOCIATES, PC

To schedule a mediation: 405.946.3232 | www.boazandassociates.com
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GilsbarPRO...A Horse Of A Different Color.

When is the last time you had options?

At GilsbarPRO, you can receive a no-obligation
professional liability estimate within two hours.
Our team works with A-rated carriers to provide
the trusted protection your firm needs.

* Over 50 years of professional liability experience
e Currently serving over 26,000 attorneys

e Fast quotes and easy renewals

 Access to the best carriers in the nation
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As a nationally ranked, full-service law
firrm, we offer an unsurpassed wealth
of knowledge, expertise and resources
to clients. Our collaborative approach
enhances our goal of superior client
service. Because of this approach and
recognized reputation, top attorneys
choose Crowe & Dunlevy as a place to
call home. We welcome the addition of
nationally rencowned former Assistant

U.S. Attorney, Vicki Behenna.

JUNLEVY
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Get Competitive Options.
Call The PROs Today.

800.906.9654 e gilsbarpro.com
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Take a Minute, Go Pro.
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Protecting Oklahoma from

Judicial Regression
By Renée DeMoss

All OBA members should be aware of proposed bills
coming out of the Oklahoma Legislature concerning Oklaho-
ma’s judiciary and the courts. Although it is not certain at this
point which measures, if any, will survive the legislative pro-
cess, various bills have been introduced that would essen-
tially eliminate the independence of the third branch of gov-
ernment — the one branch designed to be free from politics.
Some proposed bills would, in fact, allow the legislative and
executive branches to control Oklahoma courts, contrary to

our Constitution.

Oklahoma lawyers must be prepared to help
preserve our democracy. We must ensure that our
judges are able to reach decisions based only on
the facts and law of a case, free from political pres-
sure or other outside influences.

Bills proposed by our elected representatives
would destroy our current non-partisan system of
selecting justices and appellate judges and would:
1) give the governor, speaker of the House and
Senate president pro tempore the power to decide
who becomes a justice or appellate judge, 2)
require our judiciary to undergo subjective “per-
formance evaluations” in non-public sessions by

non-lawyer political appointees of the governor
and House and Senate leaders on issues such as legal knowl-
edge, communication skills and administrative performance,

Yy

Perin DiMess
President DeMoss
practices in Tulsa.

rdemoss@gablelaw.com
918-595-4800
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3) limit the number of years certain judi-
ciary members can serve on the bench, 4)
remove justices and appellate judges from
the bench at age 75 and 5) increase the
percentage requirement for retention of
justices and appellate judges from a major-
ity to 60 percent.!

PROPOSALS INJECT POLITICS

Many of these proposals are promoted
under the title of “Judicial Reform,” which
is, quite simply, a mischaracterization. This
is not reform — it is regression. These pro-
posals would inject politics into Oklahoma
courts and take us back in time to a system
that easily lends itself to corruption, which
Oklahomans have already lived through.

The Oklahoma Bar Journal

OBA members
must be
vigilant in

preserving our
democracy

and protecting

our judiciary.

Until the 1960s, Oklahoma judges
obtained positions on the bench by
running in contested party elec-
tions. Then, in 1965, a bribery scan-
dal involving three Oklahoma
Supreme Court justices came to
light. Ultimately, Justice N.S. Corn
testified that he took a bribe of
$150,000 to orchestrate the reversal
of a tax case for an
Oklahoma business.
Of the $150,000, he
paid $7,500 each to
two other justices to
secure their votes.
The cover story, if
needed, was that the
funds were for cam-
paign expenses. All
three justices were
jailed, impeached or
resigned. The events
garnered national
attention. Newsweek
magazine called Ok-
lahoma'’s system “Cash and Carry
Justice.” Time magazine pro-
claimed that “little in U.S. judicial
history comes close to matching
this scandal.”?

This scandal led to judicial reform
in Oklahoma. The method of con-
tested judicial elections for select-
ing appellate judges was scrapped.
After considerable debate and an
analysis of virtually every other
possible system of judicial selec-
tion, the Judicial Nominating
Commission (JNC) was proposed,
and the OBA House of Delegates
voted to approve and endorse it
in principle in 1967. In 1969, Okla-
homa voters overwhelmingly
approved amendments to the

cont’d on page 361
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DISPUTE RESOLUTION

Oklahoma Academy of

Collaborative Professionals
By Jon Ford

n recent years, a collaborative approach to domestic litigation

has become more popular nationwide. In light of this trend

toward an alternative to litigation, the Oklahoma Academy of
Collaborative Professionals (OACP) has been formed as a part of
the Oklahoma Bar Association’s Family Law Section. Members of
the OACP include attorneys, mental health professionals and finan-
cial neutrals such as CPAs and financial consultants, who work
together using the collaborative process to reach a resolution to
domestic issues. The collaborative process is one that ensures that
each marriage partner has accurate information, sound legal advice,
solid support in problem solving and decision making and has help
to lay groundwork for respectful working relationships among the

parties after the actual process is completed.

OACP is associated with the International
Academy of Collaborative Professionals (IACP)
which includes members from all 50 states and
over 20 foreign countries. This entity sets the
standards and protocols for collaborative pro-
fessional teams so that each functions consis-
tently with the other. As a member of IACP,
Oklahoma professionals who choose to partici-
pate agree to abide by these uniform standards.
To become a member of OACP, a person must
be a licensed professional in one of the three
categories mentioned above. Additionally, each
attorney who desires membership must be a
member or associate member of the OBA Fam-
ily Law Section and complete 10 hours of col-
laborative law training and 40 additional hours
of training in mediation, all offered at least

Vol. 85 — No. 5 — 2/15/2014

annually in Oklahoma. Annual dues for OACP
membership are $200 for new members and
$150 for renewals.The next training will be on
May 29 and 30 in Tulsa.

Collaborative dissolution cases can range
from those with many issues to those that are
focused on just one or two areas of contention.
The parties may be without significant prop-
erty or may be very wealthy. They may have no
children of the marriage or children of ages
from birth to virtually the age of majority.
There may be unique concerns that need to be
addressed, such as a special needs child or a
long-time family business or land to be divid-
ed. The parties may or may not be in complete
emotional turmoil, and there may or may not
be a high level of drama in the context of the
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dissolution action and the surrounding issues;
however, if a protective order is in place, the
collaborative approach is not an option, as this
denotes a relationship dynamic that would not
be appropriate for true collaborative efforts.

To begin the process, one party expresses an
interest in collaborative resolution to his or her
attorney or counselor. That professional con-
tacts the professional engaged with the other
party to begin the dialogue about whether both
parties are willing to further explore the col-
laborative option. If there are children involved,
collaborative professionals will stress the
importance of placing co-parenting as the first
priority for the parties. If both parties are inter-
ested, each one will review and sign a partici-
pation agreement. This agreement delineates
the broad terms of a collaborative approach.
Parties agree to:

a. Be respectful of the other party.

b. Be transparent in providing financial infor-
mation to the other spouse.

c. Be fully cooperative in providing informa-
tion and documents requested.

d. Waive litigation until agreed-to decree is
signed and presented to judge for approval.

e. Release their attorneys and coaches if either
party proceeds with litigation or if the mat-
ter does not settle. This disqualification
from participation in litigation is central to
the collaborative process and ensures the
attorneys are committed to settlement.

Either party may file a petition for dissolu-
tion of marriage in an Oklahoma district court
to start the clock running for the 90-day wait-
ing period if there are minor children involved.
Then, a team is formed, the structure of which
is determined by the issues being faced in each
individual case. There will always be an attor-
ney for each of the parties, but there may be
between one and three coaches participating.
The parties could share a coach, each party
could have his or her own or there could be
one coach for each party plus an additional
coach that would act as a child advocate if
there is a special needs child or children who
wish to have a voice in any custody or visita-
tion issues that affect them directly. Addition-
ally, there can be a financial neutral if there is a
substantial amount of property, a unique finan-
cial circumstance or one party who lacks finan-
cial knowledge.
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To start the process, each party is asked to
make a list of objectives and immediate needs
to be addressed. After these lists are generated,
the professional members of the team meet to
discuss the parties and the general goals that
have been brought to light by the parties” lists.
This briefing process develops the case person-
ality. Professionals are able to strategize their
approach to maximize the results of the first

Incorporating Early Settlement
Mediation in Collaborative Divorce

By Marcy A. Thomas

While recently attending an advanced training
on collaborative law, held by the Oklahoma Acad-
emy of Collaborative Law Professionals, it became
apparent that many attorneys are not aware of all
of the services available to their clients.

Collaborative law is defined as a “process by
which both parties and their counsel contractually
commit themselves to resolving their differences
justly and equitably without resort, or threat of
resort, to the courts. If the parties do not reach
settlement, the attorneys must withdraw and send
clients to trial attorneys.”” There are numerous
attorneys already practicing this type of law
throughout Oklahoma.

There are various models of the collaborative
law process. Each model is similar in that they all
include attorneys. Some models include mental
health professionals and some financial advisors.
Each model is discussed with the client to ensure
that their case is handled in the correct fashion. If
additional professionals are added to the process,
they too are contractually bound.

One such model in collaborative law is referred
to as a MediCollab. This model was developed in
California and has seen much success all over the
United States. In this model, each party hires a
collaborative law attorney, and they agree to
attend mediation with a neutral mediator. The
attorneys may attend, or may choose not to,
depending on their level of comfort with their cli-
ent’s ability to effectively communicate settlement
options. After the mediation session or sessions,
the mediator gives the attorneys a memorandum
of understanding so the attorneys can prepare the
proper paperwork to present to the court.

Early Settlement Mediation is made up of 12
regional offices throughout Oklahoma. This pro-
gram is authorized and funded through the Okla-

Vol. 85 — No. 5 — 2/15/2014



meeting with the parties and the entire team.
Once the professionals have briefed the meet-
ing, the parties and their respective profession-
als agree to an agenda for the first meeting.
Only the agreed items included on the agenda
may be discussed during the initial meeting.

The meeting itself may last not last longer
than two hours. The parties and all involved

homa Dispute Resolution Act.? The fee for the
mediation service is included in every civil filing
fee collected by the courts, or $5 per party should
there be no case filed. Using Early Settlement
Mediation helps the collaborative lawyer to con-
serve his or her client’s money.

“Family and divorce mediators for early settle-
ment are required to complete forty hours of train-
ing specific to divorce issues and must mediate or
co-mediate for 12 clock hours while supervised and
work with three to five different families before they
are recommended for state certification.” The suc-
cess rate for the Early Settlement Mediation pro-
gram in family and divorce cases is similar to that
of a private, hourly fee based mediator. In 2012
alone, 1,449 family and divorce mediations were
held with 997 (65 percent) resulting in partial
(208) or complete (729) agreements.

Using Early Settlement Mediation when follow-
ing the MediCollab model of collaborative law not
only saves the parties money, it also offers a high
level of confidentiality. They are guaranteed to
have a neutral, certified, third party mediator at
each session and can return as often as they
would like.

Collaborative law was developed with the goal
of allowing parties to go through the process of a
divorce civilly. Incorporating your local Early Set-
tlement Mediation program aids this goal and
enhances the necessary communication between
clients without additional fees.

More information can be found at: www.oscn.
net/static/adr/default.aspx.

Ms. Thomas is the director of the Early Settle-
ment Mediation program at Rogers State Univer-
sity in Bartlesville. She is a 2012 graduate of the
TU College of Law.

1. Levine Trusch, Norma. “Working with Neutrals.” Powerpoint presen-
tation. Oklahoma State University, Tulsa, OK, 20 Sept 2013.

2.12 0.S. Supp. 1997, §1801 et seq.

3. Sue Darst Tate, 2012 Annual Report, Alternative Dispute Resolution
System, (Oct. 12, 2013, 8:17 AM) http://www.oscn.net/static/adr/
Documents/ADRSReport2012.pdf.

4. /d. at 5.
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team professionals may attend that meeting.
The use of a flip chart is imperative to list
issues, alternative solutions and resolutions in
a way that all members of the team and the
parties themselves are able to reference them
throughout the meeting. Parties list optional
resolutions in a typical brainstorming approach
until a resolution is reached that is satisfactory
to both parties. Team professionals will fre-
quently point out successful resolutions as
they are reached throughout the process as a
way of acknowledging progress. If an emo-

Collaborative dissolution
proceedings can have any number
of benefits, ranging from
short-term practical benefits
to long-term henefits that are

not as tangible.

tional outbreak occurs, a coach and his or her
party may take a break to regroup, and an
attorney and his or her client may privately
confer at any point during the process. This
meeting is also an appropriate time for the
child advocate and/or the financial neutral to
report information that will be helpful in the
resolution process. Immediately after the first
meeting, the professionals will meet to debrief
and plan for the next meeting, which will fol-
low the same format as the initial meeting. This
process is repeated in the same form as many
times as is necessary for the issues to be
resolved in their entirety. Once all the issues
are resolved by agreement, one of the attorneys
prepares an agreed-to decree of dissolution to
be submitted to the judge on the case for
approval and filing.

Collaborative dissolution proceedings can
have any number of benefits, ranging from
short-term practical benefits to long-term ben-
efits that are not as tangible. One obvious ben-
efit to the process is that attorney fees and
attendant costs are usually much less than in
traditional domestic litigation. This reduction
is simply due to the number of hours that the
attorney spends preparing for and attending
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the meetings. Since the issues addressed and
the time set for the meetings is predetermined,
unlike litigation, the attorneys are able to more
accurately predict costs of a collaborative
approach. Although it might seem on the sur-
face that engaging a full interdisciplinary team
to address the parties’ goals would be prohibi-
tively expensive, it actually remains a much
more cost-effective way to resolve all issues, as
everyone whose expertise might be required is
located in the same meeting at the same time,
so answers to relevant questions are readily
available. Most professionals also charge more
for courtroom time to testify, and less for office
time to consult or prepare, so parties can
receive essentially the same information they
would receive in the courtroom from the wit-
ness stand for a lower hourly rate. Also, parties
can make agreements regarding real world
objectives that are simply outside the purview
of the court, for instance, payment of college
expenses on behalf of a child who has reached
the age of majority or co-parenting issues that
reach beyond the scope of the court but can be
contractually agreed upon by the parents.

In a greater sense, the collaborative approach
creates resolution to highly polarized issues
that is focused on shared agreements between
the stakeholders rather than the typical
“scorched earth” approach found in domestic
litigation under a traditional approach. With
everyone, sometimes including children, shar-
ing in the solution, co-parenting is a realistic
outcome and expectation of the parties. Col-
laborative resolution allows the children who
live through parents’ dissolution to see a model
from both parents of a civil and functional way
to handle high conflict or difficult situations.
Because the collaborative approach allows peo-
ple to maintain self-respect and respect for oth-
ers during a time of high stress, the process
itself supports positive choices and supports
agreement and consensus that the adversarial
process by its very nature does not. Collabora-
tion also creates the framework for settling
future disputes between the parties and mod-
els a form of discussion that reduces confron-
tational interaction and counterproductive
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communication. Due to this learned approach
to problem solving, fewer, if any, motions to
modify are ever filed in domestic cases resolved
through collaboration. Because the parties no
longer reside within the same household, effec-
tive dealings between them, as well as within
the newly created family dynamic, become
even more essential. Parties who share children
will be required to maintain some type of rela-
tionship for the foreseeable future, if not for-
ever, so it is important that the relationship be
functional.

OACP maintains a website regarding all
aspects of the collaborative approach, as well
as details for potential clients and professionals
interested in learning more about the approach
or membership in OACP, as well as contact
information for current professional members.
That information can be found at www.Your
DivorceChoice.com.

Collaborative approach to resolution of legal
issues is the wave of the future. Although
OACP focuses on domestic litigation as it
involves the highest level of emotion in all
areas of the adversarial process, it can be
applied to every type of case in which there are
issues to be resolved. By working together, par-
ties complete the process with a sense of
investment in the outcome that they helped to
create and a better experience with the legal
system in general. Through this approach,
attorneys can contribute in a meaningful way
to a better perception of the profession and a
more viable way for families to move forward
in relationship to one another.

ABOUT THE AUTHOR

Jon Ford has practiced law in Enid for 43 years. In
2010-2012, he served with Scott Pappas from Stillwater
as co-president of the Oklahoma Academy of Collab-
orative Professionals. Mr. Ford is active in the OBA
Family Law Section. He is a co-senior editor of the FLS
Practice Manual.
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DISPUTE RESOLUTION

Returning Justice to the Community:
Restorative Justice to Reform

Oklahoma Juvenile Justice System
By Danielle Fields

eform of the Oklahoma Juvenile Justice System is on the hori-

zon. After the Legislature called for reform by passing the

House Joint Resolution 1023,' Gov. Mary Fallin authorized the
establishment of the Oklahoma Juvenile Justice Reform Committee
(JJRC) by executive order on May 16, 2013.? The purpose of the JJRC
is to study the current system and code, compare it to other states’
systems and codes and report recommendations for improvement
or propose statutes necessary to promote public safety, treatment
and prevention of juvenile delinquency. A report is due sometime in
early 2014.° The executive order adds to the H.J.R. 1023 by request-
ing the final report include “Oklahoma’s recidivism rates and any

systemic changes to help decrease this rate.”

This article explores how the existing pro-
grams sponsored by the Alternative Dispute
Resolution (ADR) System in Oklahoma could
be utilized in collaboration with local Oklaho-
ma Juvenile Affairs agencies to decrease the
juvenile offender recidivism rate, increase pub-
lic safety and meet treatment and prevention
goals.” Next, the article explores how currently
available restorative justice programs could be
utilized by local communities. The Norman
Early Settlement program is suggested as a
model for other communities to adopt. The
focus of this article is utilization of victim
offender mediation (VOM) as intervention and
diversionary program; including integration
into the current system and overcoming barri-
ers to implementation.
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THE PROBLEM

“The problems of juvenile delinquency and violent
youth crime cannot be meaningfully addressed until
[we] refocus on the underlying causes of juvenile
delinquency and provide our children with guidance
instead of punishment.”

The current juvenile justice system has
strayed from the original mission and instead
focuses on retributive-based justice system or
punitive sentencing and treatment of juvenile
delinquents.” Over 100 years ago, the juvenile
court system was created upon a rehabilitative-
based juvenile justice system. The goal was to
treat the delinquency and rehabilitate juveniles
because our country realized that youth are
fundamentally and categorically different than
adults.® Broad discretion was given to juvenile
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court judges upon the doctrine of parens patraie
to protect rather than punish young offenders.’
The original juvenile justice system’s goal was
treatment rather than punishment by using
methods such as confidentiality of juvenile
records, individualized treatment of juveniles
through informal court procedures and sepa-
rate incarceration of juveniles from adults."

Another problem is the lack of attention for
less serious offenses by young offenders. Typi-
cally the less serious crimes are dismissed. Due
to limited state funding and resources juvenile
courts have to conserve their scarce resources
for the most serious cases." Unfortunately,
these serious cases typically arrive after a long
chain of prior arrests for less serious charges,
for which the court imposed limited conse-
quences on the juvenile in order to conserve
resources.” A study by the U.S. Department of
Justice found that very young juvenile delin-
quents have a greater percentage of serious,
violent and repeated pattern of offenses than
older onset delinquents.” Thus, the earlier a
juvenile is involved in court, the greater his or
her risk of returning to court. In other words,
early court involvement combined with a lack
of meaningful intervention can put the youth
on the “pathway to serious, violent, and chron-
ic offending.”* Young offenders are not held
accountable for their less serious offenses at the
time when the problems are apparent and
courts have the authority to affect change.” The
juvenile justice system fails at the goal of pre-
vention because it fails to intervene before
these problem behaviors become ingrained.*
Instead of a wake-up call, the juvenile gets the
message that the offense was no big deal.”

According to the National Center for Juve-
nile Justice, juvenile courts have an opportu-
nity to intervene in the lives of a large percent-
age of youth. Early intervention may halt the
juvenile’s court career and reduce the drain on
the court’s limited resources.®® However, evi-
dence suggests that retributive-based mea-
sures, such as removing troubled and delin-
quent children from the home and placing
them in custody, is expensive and often less
effective than community-based supervision
and treatment.” In addition, juveniles in cus-
tody may emerge with very little competency,
less prepared for adult life and reintegration
into the community, and thus more likely to
recidivate.® Additionally, other trends in the
juvenile justice system, such as lowering the
age of accountability and automatic transfers
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to the adult criminal system, have not proven
effective.” Public safety is not improved by
adult incarceration or incarceration as a juve-
nile because, in both circumstances, the system
has failed to divert children from a life of
crime.”

Using a retributive-based juvenile justice sys-
tem is not accomplishing the goals of public
safety, offender accountability and victim resto-
ration. To return to the goal of the original juve-
nile justice system to rehabilitate our youth, the
focus should be on early intervention of young
offenders by community-based diversionary
programs that focus on offender accountability
and reintegration into the community.

THE SOLUTION: RETURNING JUSTICE
TO THE COMMUNITY

The solution suggested by reform groups
like the National Juvenile Justice Network is to
“increase access to community-based services
that work to ameliorate youth’s problems and
attend to youth development.”” A restorative
justice solution requires placing juvenile justice
back in the hands of the communities through
the implementation and integration of commu-
nity-based, restorative justice programs. Restor-
ative justice proponents recommend early inter-
vention and treatment programs in schools, in
courthouses and in our community to derail the
“school to prison pipeline” that has become a
buzz phrase in our education system, criminal
justice system and our communities. Restor-
ative justice can teach students how to be pro-
ductive citizens, reduce recidivism rates and
create safer communities.

WHAT IS RESTORATIVE JUSTICE?

Restorative justice treats crime first as a con-
flict between individuals resulting in injuries
to victims, communities and the offenders
themselves, and second as a law-breaking
offense against the state. Restorative justice
seeks to restore the victim and reintegrate the
offender into the community.” One definition
of restorative justice according to criminologist
Tony Marshall is: “a process whereby all the
parties with a stake in a particular offence (sic)
come together to resolve collectively how to
deal with the aftermath of the offence and its
implications for the future.”* Another defini-
tion, according to Howard Zehr, is a process
that involves, to the extent possible, those who
have a stake in a specific offense and to collec-
tively identify and address the harms, needs
and obligations, in order to heal and put things
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as right as possible.” The stakeholders include
the victim and offender, but also the offender’s
family, the victim’s supporters and the com-
munity harmed by the crime.”

The advantages of restorative justice may
positively impact the victim, the offender and
the community in any of five ways. First,
restorative justice focuses on the offender by
addressing offender accountability, treatment
and reintegration. Offender accountability is
encouraged through processes that address the
consequences of the criminal behavior to the
victim and the community. The offender is
involved directly in deciding how to make
amends for his or her crimes, which may be
more effective in internalizing the effects and
consequences of their actions.” The restorative
process uses “re-integrative shaming” to en-
courage empathy and personal responsibility
and reintegration into the community.*

Second, restorative justice focuses on victim
restoration.” In the traditional justice system,
victims are largely ignored and the victim may
even feel as if the offender “got away with it.”*
Restorative justice is victim-centered and gives
the victim a voice in the process.” It allows the
victim to confront the offender face-to-face,
convey their outrage and pain caused by the
offense.* The victim can begin to heal from the
harm caused by the juvenile by receiving an
apology from the offender and some kind of
reparation for the harm.*

Third, restorative justice encourages parental
participation and family restoration.* The pro-
cess respects the integrity of the family unit.
Restorative justice processes such as VOM or
family group conferencing are designed to
empower the family to help solve their own
problems.”

Fourth, restorative justice focuses on preven-
tion, treatment and competency development
programs for youth. By encouraging personal
transformation, the process can bring out the
underlying harms and factors that contributed
to the juvenile’s behavior including family
breakdown, addictions and poor interpersonal
skills.*® Healing can begin by referring the juve-
nile and his or her parents to appropriate treat-
mentand competency development programs.”
The goal is to get the offender matched with
community resources to empower the juvenile
to make their own way out of the destructive
cycle of delinquency.*
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Fifth, restorative justice focuses on public
safety by teaching the young offender the skills
they need to live peacefully in the future, while
also insisting that they accept responsibility for
their past.”” Through collaboration with the
community, the offender is reintegrated by
appropriate community service and reintegra-
tion programs.*

The success of the restorative justice is ulti-
mately measured by the improved safety of the
community.® The measures of success include
1) recidivism rates, which measure the ability
to deter juveniles from future offenses; 2) juve-
nile accountability by completing community
service or paying victim restitution; and 3)
competency development by completion of
GED, enrollment in higher education or obtain-
ing gainful employment.

Community-based restorative justice pro-
grams, such as VOM, used as an intervention
or diversionary programs, can impact recidi-
vism. VOM offers a unique opportunity to
develop the competencies of the offender. The
VOM offers the juvenile the opportunity to
take responsibility and be held accountable for
his or her actions in a confidential, conflict
resolution framework that balances the needs
and responsibilities of the victims, the offend-
ers and the community. The VOM involves the
victim, the juvenile offender and both parties’
support persons meeting face-to-face in a struc-
tured, secure environment with a trained, neu-
tral mediator acting as a facilitator. The goal is
to bring restoration, healing, reconciliation
and, if possible, negotiate restitution. Reinte-
grating the offender into the community can be
accomplished during the process because the
victim and the offender collaborate to develop
ways to repair the damage caused by the
offense and to provide consequences for the
crime.*

RESTORATIVE JUSTICE PROGRAMS
AROUND AMERICA

Indiana

One approach to juvenile justice reform is at
the local level or a grass-roots approach. Indi-
ana has several successful restorative justice
programs because of the discretion which the
Indiana legislature gave to the local courts to
implement restorative justice process and out-
comes in the juvenile justice system. For exam-
ple, the purpose clause for Indiana’s delin-
quency proceedings recognizes the importance
of family and children and the state’s role in
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The conclusion of
the experiment was that
‘conferences may offer a more
effective intervention in early
offending.’

protection and strengthening of that family
unit.® The code also states the juvenile justice
system should treat children as “persons in
need of care, protection, treatment and reha-
bilitation” while enforcing the accountability
of children and parents. Specifically, the Indi-
ana Code Section 33-14-10-5, states that the
victim must be offered the opportunity to par-
ticipate in a victim-offender mediation recon-
ciliation program, if one exists.*

The impact of using victim-offender media-
tion reconciliation programs was measured by
the Hudson Institute Crime Control Policy
Center which held a restorative justice experi-
ment.” The title of the experiment’s report was
“Returning Justice to the Community” because
the participation with the community in reha-
bilitation of the offender was the focus of the
experiment. The VOM reconciliation program
was led by police officers trained with REAL
Justice and were referred to as “restorative jus-
tice conferences.”** Procedurally it was consid-
ered a diversion program within the juvenile
division of the Marion Superior Court for first-
time appearances by young offenders (14 years
and younger).” The participants included the
juvenile offender, the parent, other family
members and supporters,” the victim and their
supporters and the conference coordinator. The
agenda of the conference included the follow-
ing: 1) the coordinator guides the juvenile
through a series of questions to help the youth
accept responsibility for the behavior and
understand the impact to the victim, their fam-
ily and the community; 2) the victim gives an
impact statement and is given opportunity to
ask the juvenile questions; 3) the supporters
are given the opportunity to voice how the
offense affected them; 4) the group begins to
work out an agreement for the juvenile to
repair the harm, 5) the juvenile voluntarily
apologizes to the victim and the group; 6) the
juvenile is asked whether the reparation agree-
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ment is fair and the victim is asked whether
they are satisfied with the agreement.”

The conclusion of the experiment was that
“conferences may offer a more effective inter-
vention in early offending.”* The results
showed that for youths successfully complet-
ing their diversion program, there was a statis-
tically significant reduction in re-arrest after six
months, with similar results after 12 months.*
The Hudson Institute Experiment was rela-
tively simple to implement, fairly inexpensive
to operate and very successful.

Pennsylvania

Pennsylvania has been successful in a top-
down or legislatively mandated integration of
restorative justice principles into their juvenile
justice system.** In 1995, the legislature of
Pennsylvania amended the purpose clause of
the Juvenile Act to reflect the principles of
restorative justice and a balanced approach to
juvenile probation.” Act 1995-33 or Act 33
amended the purpose clause to be interpreted
and construed to achieve three broad goals:
1) the protection of the community, 2) the
imposition of accountability for offenses com-
mitted and 3) the development of competen-
cies to enable children to become responsible
and productive members of the community.*
In 1996, a statewide policy forum was held
called the “Community, Victim and Offender:
Changing Roles in Juvenile Justice” to intro-
duce the new juvenile justice philosophy to
practitioners and policymakers.” Funding was
made available to train judges, probation offi-
cers, district attorneys, public defenders and
victim advocates.”® Further in 1997, victim res-
toration, community protection and youth
redemption was introduced into the Juvenile
Act’s mission statement by the Juvenile Justice
and Delinquency Prevention Committee
(JJDPC) of the Pennsylvania Commission on
Crime and Delinquency.” In 2003, a benchbook
was issued by the Juvenile Court Judges” Com-
mission (JCJC) to explore what restorative jus-
tice entails for Pennsylvania judges on and off
the bench.®

In Pennsylvania, the judge’s role in implemen-
tation of the restorative justice programs was
essential for success. The legislature provided
statutory guidelines, procedural protections and
programs to assist in the implementation. Court
rules required the judges to consider victim
impact statements in deciding disposition, a res-
titution be identified, quantified and collected in

Vol. 85 — No. 5 — 2/15/2014



timely manner and the disposition order to give
a payment schedule to the juvenile.”

The JCJC provided a benchbook of strategies
and best practices guidelines for judges to
order restorative justice interventions. The judge
was encouraged to write creative court orders
focusing on juvenile accountability including:
submission of written apologies to victims, direct
services performed for the victims, payment of
fees to fund victim restitution programs, com-
munity service programs chosen by the victim
which allow the offender to “earn” the fee, par-
ticipation in victim and crime impact awareness
classes and work on crime-scene clean-up
crews.” The benchbook states that one of the
roles of the judge is to be the “community ener-
gizer and enabler” because “the principles of
balanced and restorative justice require the com-
munity to play a larger role throughout the juve-
nile justice process.®

In Bethlehem, Penn., an experiment was held
over an 18-month period for first-time juvenile
offenders arrested for select misdemeanor and
summary offenses.” The diversionary restor-
ative justice program was a victim-offender
mediation facilitated by police trained by REAL
Justice. The goal of program was “to encourage
young offenders to achieve empathy towards
their victims and take responsibility for their
crimes, allow victims to move toward forgive-
ness and healing and empower citizens to
appropriately address their own local prob-
lems.” The effectiveness was measured in three
categories: community protection, accountabil-
ity and competency development. In terms of
community protection 87 percent of cases were
closed without adjudication for new offense, 86
percent of cases were closed without a finding
of a serious probation violation during the
period of supervision.® In accountability: 92
percent completed all community service
assigned and 84 percent paid all restitution
imposed by the time of case-closing. In compe-
tency development: 77 percent were gainfully
occupied, whether by attending school, work-
ing on GED or employed when their cases
were closed.®

RESTORATIVE JUSTICE PROGRAMS
AVAILABLE IN OKLAHOMA

In Oklahoma there are at least two restor-
ative justice programs available for immediate
implementation by communities: peer media-
tion in the education system and VOM in the
juvenile justice system. Both programs are
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available for immediate referrals through local
early settlement centers, the ADR system’s
local, community-based mediation centers. The
Office of the City Attorney of the City of Nor-
man currently uses VOM as a diversion pro-
gram by referring all citizen-signed complaints
to Norman’s Early Settlement program. Inte-
gration of this program into the Office of the
City Attorney can be used as a model for other
communities in Oklahoma. Integration of the
Early Settlement VOM program into the local
community’s juvenile justice system has been
impeded by barriers to implementation, includ-
ing but not limited to, 1) a lack of education on
the program’s availability and the benefits of
restorative justice, and 2) a perception by dis-
trict attorneys (DAs), judges, and attorneys
that the mediation program is run by individu-
als who have no experience in working in the
real world of criminal justice and who are
likely to just get in the way.”

Peer mediation programs can be used in
schools to teach students interpersonal conflict
resolution skills. The OBA worked closely with
Early Settlement to create the curriculum for
the Oklahoma peer mediation program. In peer
mediation, two trained student mediators sit
down face-to-face with two students in conflict.
The peer mediators facilitate a resolution to the
conflict which can be reduced to a mutually
acceptable agreement. More information on this
program is available from Phil Johnson, the peer
mediation specialist and director of Early Settle-
ment-Central,® and Jane McConnell, the OBA
law-related education coordinator.

USING VOM IN YOUR COMMUNITY

Oklahoma is one of the few states in the
country with legislative support for victim-of-
fender mediation programs to be used for
community-based delinquency prevention and
diversion programs.®” VOM can be implement-
ed at all levels from the juvenile court judge,
the DA, school administrators, law enforce-
ment or by community members prior to filing
a complaint against the juvenile. The referrals
to Early Settlement can be sent as a diversion
program, informal probation, probation or as a
part of non-secure custody plans.

Restorative justice programs could be used
in the majority of cases where a juvenile has
committed a crime that directly impacts the
victim, but would not be considered serious
enough to require custody in a secure deten-
tion facility. For example, in 2011, the majority
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(59 percent) of cases referred to OJA were han-
dled without the DA filing a petition to send
the juvenile to adjudication.” If no petition is
filed, the assistant district attorney will decide
to either to dismiss the case, divert the case by
referring to a community-based program or to
enter into informal probation. Informal proba-
tion is where the district attorney decides to
enter into an agreement with the juvenile in
which further adverse action is contingent
upon whether the juvenile successfully fol-
lows and agreed upon program. In 2011, 13
percent of cases where a petition was filed
were dismissed.

Even when the case is not dismissed, the
juvenile is adjudicated as a delinquent, media-
tion may be ordered by the court as part of the
treatment plan. The adjudicated juvenile delin-
quent is typically made a ward of the court at
the disposition hearing and remains in the par-
ent’s custody.”

USING THE OFFICE OF THE CITY
ATTORNEY IN NORMAN AS A
RESTORATIVE JUSTICE MODEL

The city attorney’s office in Norman uses a
variety of programs to intervene in the life of
the juvenile offender. The successful integra-
tion of Early Settlement and other restorative
justice programs into the city attorney’s office
by the City of Norman can be a model for other
cities and counties. Since 1988 Norman's Office
of the City Attorney has fully funded and used
Early Settlement to schedule VOM for citizen-
signed misdemeanor criminal complaints,
including but not limited to those involving
juvenile offenders. The City Attorney’s Office
reviews all incoming citizen-signed criminal
complaints and sends referrals to Early Settle-
ment based upon the potential continued
contact between the parties, possibility of res-
titution, resolution of the disputed issues and
overall benefit to the community. Although the
purpose of the VOM program is to reduce the
number of criminal charges filed within the
municipal court system, cases can be also be
referred to the Norman program by other City
departments, police officers, attorneys, apart-
ment managers, schools, neighborhood associa-
tions, real estate agents, etc. In fiscal year 2013,
more than 40 percent of the referrals received to
the program were found to be appropriate for
actual mediations and scheduled with the par-
ties.” Of the mediations held in the same fiscal
year, greater than 84 percent settle. The greatest
advantage of agreements made in mediation is
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the durability because “people keep agreements
they make themselves.””

In 1992, Norman'’s office of the city attorney
decided to become more proactive in reducing
juvenile crime by creating a juvenile offender
program. In an interview Rick Knighton, assis-
tant city attorney, explained an agreement was
made with the district attorney to allow the
Norman municipal court to adjudicate misde-
meanor juvenile offenses.” In the past the dis-
trict court was forced to conserve resources for
the most serious juvenile offenses. Typically
petitions were not filed for misdemeanors
committed by a juvenile; instead the Juvenile
Services Unit handled the case by sending a
letter to the parent or guardian of the juvenile
offender. The goal of the juvenile offender pro-
gram was to create consequences for the less
serious crime and create individual account-
ability for the juvenile.

The goal of VOM to create offender account-
ability fit well into the goal of Norman'’s juve-
nile offender program to reduce juvenile crime.
As Mr. Knighton, explained, if a violation by a
juvenile is filed and proven in municipal court,
the juvenile offender (or more likely the par-
ent) will have to pay the city a fine. The prob-
lem behavior of the juvenile will not likely
improve as a result of the court process and the
complaining witness (victim) will receive no
reparation for the damage caused by the viola-
tion. It is possible the court process will also
further damage the relationship between the
juvenile and the victim. Further complaints
may be filed if the two parties are likely to have
future contact to resolve further issues.

VOM can be used to resolve the underlying
issues between the juvenile and victim, but
also can empower the parties to resolve future
disputes through collaboration. The mediation
process empowers the victim to tell the juve-
nile about the impact of the crime and creates
an opportunity for the two parties to collabo-
rate on creating a resolution for the impact. In
addition to creating a consequence for the
crime, the mediation process also gives the
juvenile offender an opportunity to be heard.
In an interview Jayme Rowe, Director of Early
Settlement’s Norman program, explained
sometimes the child’s voice gets lost at home or
at school and the mediation is the only place
where people listen. Even if there is no agree-
ment reached, the impact of the mediation
process can be satisfying for both the victim
and the offender.
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Norman’s juvenile offender
program generally begins with a
citation or complaint alleging a
violation of city ordinance sub-
mitted to the court for consider-
ation by the city attorney’s office,
a citizen, law enforcement or
school administrator. The case is

attorney handling the complaint
to determine whether the issue
involved 1is appropriate for
VOM. If a referral is made to the
Early Settlement program by the
assistant city attorney or other
entity, the case is screened a sec-
ond time by the program director. The media-
tion process is completely voluntary. All
involved parties must be contacted, inter-
viewed and counseled about the rules of confi-
dentiality before scheduling the case for VOM.
The goal of the screening process is to ensure
the safety of all parties involved in the media-
tion and ensure every case is appropriate for
VOM. In order to protect the volunteer media-
tors, the point of contact for every scheduled
VOM is the program director.

Procedurally, by sending complaints to Early
Settlement rather than through the formal
court process, the City of Norman is not a party
to the mediation. However, the city attorney
will exercise the option to not file the criminal
charge in municipal court in consideration of
any agreement or resolution reached between
the complaining witness (victim) and juvenile
offender during mediation. Although, if the
juvenile does not follow the agreement then it
is possible that the charge could be filed as a
consequence.

By statute, the mediation process is com-
pletely voluntary and confidential.” If the of-
fender declines to participate in mediation or
the mediation is unsuccessful, the cooperation
(or lack of cooperation) cannot be used against
the offender. The city attorney cannot use the
outcome of the mediation against the juvenile
when filing a criminal charge.

If VOM is refused or unsuccessful, then the
assistant city attorney handling the case will
meet with the juvenile at a pre-arraignment
conference with their parent or guardian to
determine the appropriate course of action to
address the situation. The Norman juvenile
offender program utilizes restorative justice
principals by requiring the juvenile to write a
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The success of
the juvenile offender
program and use of
Early Settlement is
screened by the assistant city direc“v rela‘ed lo “Ie
involvement by

the community..

letter of apology, perform com-
munity service or attend one of
the programs developed or
funded by the city attorney’s
office.” In fact, the goal of com-
munity restoration is facilitated
by a community services coordi-
nator who attends the pre-ar-
raignment conference.

The success of the juvenile
offender program and use of
Early Settlement is directly relat-
ed to the involvement by the
community, including the police,
school administration and the
court system. To achieve com-
munity support, training programs are includ-
ed at different city agencies and programs.
Police training includes a presentation on the
Early Settlement’s VOM program. The police
carry Early Settlement brochures to allow citi-
zens to submit cases di-rectly to the program.
The court clerks are trained on Early Settle-
ment and often recommend citizens to refer
cases to the program. The public schools are
also aware of the juvenile offender program
and may send referrals to the Office of the City
Attorney.

Another important element of the success of
the Norman Early Settlement program is the
volunteer mediators. Jayme Rowe, the director
of Early Settlement-Norman, recruits volunteer
mediators from the community with special-
ized education in law, education, counseling or
experience with juveniles. The volunteer media-
tors are rigorously trained and certified through
the Oklahoma Supreme Court. However, the
effective certified volunteer mediator does not
need to be an expert on the juvenile justice sys-
tem in order to be successful. For example, Jeri
Stroup has been a certified volunteer mediator
of the Norman program for over six years. Jeri
works at the Department of Human Services, as
an administrative field analyst in the adult and
family services division.

OVERCOMING BARRIERS TO
INTEGRATION OF VOM IN
YOUR COMMUNITY

As stated before, integration of the Early
Settlement’s VOM program has been nominal
due to a combination of community apathy
and community resistance. Barriers to integra-
tion included lack of education and a percep-
tion that the mediation program is staffed by
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inexperienced do-gooders. Training programs
targeted at community leaders can combat
some of the barriers. However, the effective-
ness of the program will be directly related to
the community involvement in the program.
Each Early Settlement program will require the
support and direct involvement of the commu-
nity to recruit appropriately experienced vol-
unteers, create a referral process, interview the
juveniles, victims and families in order to
screen referrals for appropriate VOM cases,
schedule the VOM and send the agreements
back to the appropriate agency.

To create community support and combat
barriers to implementation Dr. Mark Umbreit,
director of the Center for Restorative Justice
and Peacemaking, suggests various strategies.
One strategy is to create an advisory committee
from the community stakeholders to assist in the
integration of the program by giving feedback
and guidance. In an interview, Jane McConnell
at the OBA stated that the advisory committee
should include leadership from the county bar
associations and local judges.” Local attorneys
and judges are at a unique position in the com-
munity to be used to assess, coordinate and
evaluate the reform efforts.

Another strategy Dr. Umbreit suggests for
overcoming barriers is to make educational
presentations on the program to community
stakeholders. Presentations should be made to
the DA, defense attorneys, judges, probation
officers, school administrators, law enforce-
ment and other agencies to explain the pro-
gram and the potential impact on the juvenile
offender and the community. The best presen-
tations would be brief and include testimony
from a juvenile offender, parent or victim of a
juvenile offender who has participated in the
VOM process.

Volunteers are the backbone of Early Settle-
ment programs. The recruitment and participa-
tion of the right volunteers will affect the success
of the integration and results of Early Settlement
programs. The community stakeholders will
need to identify the right volunteer with the
experience, the attitude and professionalism
necessary. After recruitment, Early Settlement
will provide the training necessary to become
certified as a volunteer mediator.

Guymon has a unique opportunity to begin
reform. A local certified volunteer mediator,
Steve Macias, has spent two decades working
with youth in trouble and their families. Mr.
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Macias was educated in Guymon and moved
to Texas in 1989. He worked in the Texas Youth
Commission and as a caseworker, he created a
victim impact panel at the Crockett State School
in Crockett, Texas in 1994. Steve Macias was
trained and certified in East Texas as a conflict
resolution mediator, including training on
VOM. In 2007, he returned to Guymon and has
been trained by Early Settlement to conduct
mediations for small claims court and family
and divorce court. Early Settlement Northwest
plans on taking advantage of his experience
and expertise as a VOM volunteer medjiator.

In an interview with Mr. Macias, he explained
that one of the obstacles to reducing juvenile
delinquency is that the delinquent attitude has
become generational and is ingrained in the
family beliefs. If a family believes that “the
system” is corrupt, lazy, careless or prejudiced,
then the child grows up hearing, “the system is
against us so it is OK to go against it.” Steve
Macias has found that when the family experi-
ences effective mediations, there is an opening
during that dialogue to change their views of
“the system.” During a successful mediation,
not only will the offender be affected positively
by individual accountability, the parents are
more likely to adjust their worldview and give
positive messages to their children at home.
Steve cautions, “If our focus is specifically on
the individual, when we think of reducing
recidivism, we are overlooking one of the
strongest influences, family!”

CONCLUSION

Creating safe communities and decreasing
recidivism in juveniles requires early interven-
tion for very young offenders and prevention
programs. Research shows community-based
programs with effective, accountability based,
rehabilitative programs and services can posi-
tively impact young offenders (juveniles between
ages seven and 12), who are most at risk to
become serious, violent and chronic offenders.”
These programs would be useful for all the cases
where a juvenile is not taken into custody, such
as when a petition is not filed or when probation
is ordered after adjudication.

In every county in Oklahoma community-
based Early Settlement programs are already
currently available to attorneys, judges, educa-
tors and community leaders. The programs
just need to be utilized. One program with
roots in the restorative justice movement, VOM
may have the most impact on the very young
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offenders. VOM aims to hold juveniles account-
able for their delinquent acts, and rehabilitate
the juvenile offender by focusing on repairing
the harm to the victim, providing consequenc-
es for the crime and reintegrating the offender
into the community. Integration of intervention
or diversionary programs using referrals to
Early Settlement VOM should be strategized
by community stakeholders, including, but not
limited to, local OJA representatives, assistant
district attorneys, defense attorneys, judges,
probation officers, school administrators, law
enforcement and other government and pri-
vate agencies involved in juvenile justice in the
community.*

Oklahoma’s legislative and administrative
branches have initiated steps toward reform of
the juvenile justice system. Changes to the
juvenile justice code, process and system are
likely to follow after the report from the Juvenile
Justice Reform Committee is submitted, some-
time in early 2014. Local communities may be
impacted by changes in the code and possible
streamlining of government programs. The par-
ticipation of local community stakeholders in
this reform movement could influence the
impending reform to meet the best interest of the
children in their community which find them-
selves in trouble with the law. Restorative justice
programs are often low-cost, community-based,
and research across the nation shows the pro-
grams decrease recidivism. Integration of restor-
ative justice puts justice in the hands of the com-
munity, while achieving the goals of cost-savings
and increased public safety.
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Notice of Glerk of Gourt Vacancy

United States District Court
Western District of Oklahoma

Applications are now being accepted for the position of Clerk of Court for the
Western District of Oklahoma. This is a high-level management position
responsible for managing the administrative activities of the court and over-
seeing the performance of the statutory duties of the office. The Clerk of Court
is appointed by and serves the judges of the court under the direction of the
Chief Judge. Applications will be accepted through February 28, 2014. See
full notice and application instructions at: www.okwd.uscourts.gov.
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DISPUTE RESOLUTION

‘Good Faith Participation’ in
Mediation — Where is the Yardstick?

By Joseph H. Paulk

ne of the most slippery phrases in all of law is “good faith.”

Are there two words in the English language more subject

to individual expectations? Yet, courts in Oklahoma and
throughout the United States are ordering parties to participate “in
good faith” in mediation, without any objective standard or mea-
surement of exactly what those two words mean.

It’s fairly easy to define what “good faith”
doesn’t mean in a mediation setting: 1) “Good
faith” doesn’t mean everyone must agree with-
in the first hour; 2) “Good faith” doesn’t mean
both sides have to use the same negotiating
techniques or movements; and 3) “Good faith”
doesn’t mean everyone has to resolve all their
differences in one day, and with a smile. Those
are obviously not the intent of “good faith par-
ticipation.” To date there are no clear, written
standards for defining “good or bad faith” par-
ticipation in mediation. Yet, for many years,
“good faith participation” has been a require-
ment for the entire litigation process, whether
in federal district court proceedings' or in
Oklahoma district courts.

There are many other areas of the law, how-
ever, where we often see the phrase “good /bad
faith” as a crucial linchpin in the prosecution/
defense of a case. Some of these areas are: col-
lective bargaining, contract law, insurance dis-
putes and discovery disputes. The parties
involved in these aspects of litigation expect an
exhaustive review and examination of their
conduct and actions, and there is ample case
law to govern these situations.
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The crucial difference between those areas of
law and mediation is the true hallmark of the
mediation process — confidentiality. No one
participating in a mediation wants or expects
their conversations or negotiating style to be
subject to the scrutiny or examination of out-
side parties. They expect and deserve complete
confidentiality. The Oklahoma Legislature has
adopted the Dispute Resolution Act,* District
Court Mediation Act® and the Choice in Media-
tion Act* — all of which spell out a clear and
undeniable intent concerning the importance
of confidentiality. There is immunity from dis-
covery from any source during the mediation
process (unless a party to the mediation brings
an action against a mediator, and then only the
party that brings the action waives the confi-
dentiality privilege).® Information disclosed
during mediation also has an additional layer
of protection and is more than likely covered
by the work product privilege. There is com-
plete agreement that the mediation process
increases judicial efficiency and docket control
by promoting productive bargaining in an
informal, confidential setting.
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The problem comes when
attorneys and their clients want
their medjiation to be confiden-
tial, but then want to sanction
their opponents if they feel
they are being unreasonable in
their negotiations based upon
their own analysis of the case.
Simply requesting the court to
sanction parties to mediations
based upon perceived bad
behavior does not provide the
participants guidelines as to
what is appropriate, competi-
tive, negotiation conduct. The
problem inherent in branding a
negotiating approach as bad
faith is that it will frustrate the positive pur-
poses of the court ordered/encouraged media-
tion. How can there be a court review of actions
alleged to be inconsistent with “good faith par-
ticipation” without an opportunity to explain
the rationale for the negotiation conduct? How
do you explain mediation conduct in context, if
the explanation involves disclosure of strategy
and work product which are specifically prohib-
ited from discovery? “Bad faith” cannot be
established simply from the unsubstantiated
allegations of an unhappy adverse party. We are
relying on an individual trial judge to examine
a party’s negotiation style, case evaluation and
conduct in a confidential setting, and then asso-
ciate the conduct to these terms without any
stringent guidelines.

The courts and Legislature are clear that par-
ticipants must engage in the mediation process
“in good faith” but also under a cloak of confi-
dentiality. So where does that leave us both as
attorneys and judges? The participants and
counsel to mediations need and deserve guide-
lines from the courts as to what is expected of
their participation in a court ordered process.
The court’s guidelines should provide a clear
and objective standard under which partici-
pants can still hold onto their expectation of
confidentiality.

There can certainly be objective criteria estab-
lished by the courts as to what amounts to
“bad faith.” First and foremost, the courts that
order parties to participate in the mediation
process must establish an order that outlines
the court’s expectations as to the conduct of the
process and the parties. This order might
include: 1) Personal attendance by ALL parties
and their respective insurers who are fully

346 The Oklahoma Bar Journal

The participants
and counsel to
mediations need and
deserve guidelines from
the courts as to what
is expected of their
participation in a court

ordered process.

authorized to settle the dis-
pute (does that include tele-
phone participation by the
decision maker?); 2) Participa-
tion in meaningful discussions
between the mediator, the par-
ties and their counsel; 3) All
parties and counsel remaining
at the mediation until excused
by the mediator; 4) Making no
knowing misrepresentations
or misleading statements to
the other parties or mediator;
5) Not using the mediation
process to pursue an illegal
enterprise such as extortion,
threats of violence against
parties or attorneys or any other third party; 6)
Restraint from filing any new motions until the
conclusion of the mediation; and 7) Not using
the mediation to serve a participant with pro-
cess. This certainly isn’t an exhaustive list of
expectations, but it could be a start.

It should be incumbent upon the courts to
objectively define the parameters of “good
faith participation” or “bad faith conduct/par-
ticipation” and who would specifically be sub-
ject to sanctions, so there will be no surprises as
to what is allowable and what crosses the line.
We all deserve better than a court stating: “I'll
know it when I see it.”°

1. FRCP 16 and 28 U.S.C §1927

2.12 O.S. §1801, et seq.

3.12 O.S. §1821, et seq.

4.12 O.S. §1831, et seq.

5. See Rules and Procedures for Dispute Resolution Act, Appendix
C — Confidentiality of Proceedings

6. Jacobellis v. Ohio 378 US 184, Justice Stewart Potter concurring
opinion
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Focused. Practical. Resolute.

The perfect mixture of experience, focus,

respect, and patience is what defines
the mediators at DRC.

Hugh Robert is an example of
these ideals. His broad-based
efforts as an attorney and in the
adjunct settlement program have
given Hugh the experience to
understand both people and
process. He listens, learns, and
offers solutions that result in
successful resolution.

We are proud to include Hugh in our
distinguished panel of mediators,

arbitrators, and private judges.

That settles it.
We're calling DRC.

DRC

Dispute Resolution Consultants

Nationwide 800-372-7540 e <
Oklahoma City 405-228-0300 X X A
Tulsa 918-382-0300 A X Mediator
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DISPUTE RESOLUTION

Pilot Program Applying Mediation
to Domestic Litigation

By Judge Barbara Hatfield

urrently there are 658' open domestic cases pending in
Canadian County. I am one of three judges assigned to
these types of cases. Our dockets are not just limited to
domestic cases, but also include assignments to matters relating
to probate, guardianship, criminal, civil, traffic, protective orders

and small claims.

Our dockets are overcrowded and create
frustration for people wanting to have their
cases heard within a month to 45 days instead
of three to six months, or in some cases even
longer. When cases are set for trial, they nor-
mally require a full day of the judge’s time,
with some domestic trials lasting much longer
than one or even two days. It is important to
the judiciary that people receive enough time
and our full attention when hearing their case.
We need to pay close attention to the issues
which will have an effect on their collective
future as a family.

The parties to a case have been on an emo-
tional rollercoaster for months and there is a
need to move forward with their lives. To com-
plicate matters, most attorneys request a court
reporter for matters that are highly litigated,
which often applies to domestic matters, espe-
cially those in which custody and visitation are
issues. In Canadian County, there are two court
reporters who are shared by the three judges.
Prior to July 2012, the three judges shared one
court reporter. Therefore, it is not possible for
each judge to have a court reporter every day,
and scheduling dates with the attorneys and the
court reporter can be challenging.
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Going to court can be very stressful for par-
ties who are not familiar with the court pro-
cess. They are scared of the unknown factors —
who will have custody of their children, their
financial situations and whether or not they
will say the right things in court. Everything is
up in the air and the outcome is unknown. It is
equally challenging for judges. A decision is
made affecting the life of a family who is
unknown to the judge. In addition, it is costly
for litigants to come to court. Those of us pre-
siding over these types of cases knew there had
to be a better way for people to resolve contro-
versies sooner.

At ajudicial training in August 2011, I talked
with Phil Johnson, assistant director of the
Early Settlement mediation program (Early
Settlement),” which is a component of the court
system. Early Settlement was a program I had
heard of but didn’t know many details. He
explained that Early Settlement has an inten-
sive training program for volunteers who wish
to become mediators to complete to help par-
ties resolve issues. Volunteers come from all
walks of life and can be attorneys or people
merely interested in assisting others in resolv-
ing differences in the most functional manner
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possible. At that time, Cleveland and Oklaho-
ma counties both used the program, and I
learned that the best thing about Early Settle-
ment was that it provided participants with
opportunities to communicate their feelings
and thoughts about how they would like to
resolve their situations in an environment
where their input was valued. By allowing for
an open dialogue among the parties, they
could clear the air and move forward in a
quicker fashion.

I was interested and decided to investigate
Early Settlement, especially after I learned that
there was no cost to either party for ongoing
cases. I remember thinking that when some-
thing seems too good to be true, it probably is.
But I was willing to stay open-minded, as the
benefits to this program seemed to be so prom-
ising for our overcrowded dockets. Since Cleve-
land County was an active participant in the
program, I contacted Judge Lori Walkley about
her experiences with Early Settlement. She had
very positive things to say and informed me
that she advised all of her cases go to media-
tion after filing. Her description of Early Settle-
ment mirrored and detailed the information
previously shared and gave insight into how
the program worked from a practical stand-
point. She added that in most cases mediation
usually resolved some, if not all, the contested
issues.

My next step was a discussion with the other
judges in Canadian County, Judge Gary Miller,
Judge Bob Hughey, Judge Gary McCurdy and
Judge Jack McCurdy. They were open to trying
the process in our county, so we contacted the
Canadian County Bar Association to see wheth-
er they were receptive to this idea. We were
pleased to hear attorneys were engaging in
mediation and were very comfortable with it.
They liked the results, and their clients were
given an opportunity to discuss how they
wished to resolve the issues surrounding their
marriage and to listen to the other party’s con-
cerns. The bar association members felt that
mediation provided a forum where parties could
clear the air and figure out a way to communi-
cate with each other. They have the opportunity
to craft their own marriage dissolution and tai-
lor parenting time to fit their family lifestyle,
division of assets and liabilities and can make
agreements that a judge could not order that fit
specific needs of their family. They liked the
non-adversarial process for parties to meet and
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talk through their concerns in order to help them
move forward to the next chapter of their life.

From a professional standpoint, the attorneys
liked the fact that Early Settlement was low
cost. The attorneys were satisfied with the
mediators who were engaged through Early
Settlement in terms of each one’s training and
attitude. Although not every trained mediator
is someone from the legal system like a retired
judge or a lawyer, each person is well-versed in
the strategies and goals of mediation. Partici-
pating attorneys thought it was beneficial that
parties did not have to waste time and money
discussing matters on which they could agree
in an adversarial setting. They could settle the
case in full or narrow down the issues to
resolve through litigation. The attorneys, in
short, supported this venture.

We decided a partnership with Early Settle-
ment would be beneficial to Canadian County.
Early Settlement requested that we recruit
potential mediators as our part of the partner-
ship, and we were able to recruit 13 people to
go through mediation training as required by
the program. Early Settlement has two tiers of
mediators. Basic mediators, who assist in re-
solving conflicts such as small claims actions,
go through a three-day course. Family media-
tors must complete the basic training and an
additional 40-hour intensive training to become
approved to handle the high emotion that is
part of domestic cases.

The basic program provides training in
understanding conflict, communication, active
listening, preventing impasse and includes
practice scenarios. The Family Mediation Train-
ing is an intense 40-hour program involving a
wide variety of family law issues.

Early Settlement provided a part-time coor-
dinator to set cases for mediation in our court-
house, and Early Settlement is now part of our
ordinary course of business.

This method of resolving issues between the
parties instead of by a judge who does not
know the dynamics of the family has been very
successful. Parents are able to resolve their
issues in a non-adversarial manner and move
forward to the next chapter of their lives much
more quickly and with more satisfaction. The
court dockets are still full, but parties who
want to resolve their issues amongst them-
selves have a forum to do so.
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Early Settlement has an office in the Canadi-
an County Courthouse, and mediators appear
at every small claims docket, held each Mon-
day afternoon. Although parties are not
required to take advantage of their presence,
the judges encourage each case to at least
attempt to resolve issues through mediation
tirst before proceeding to a full-blown hearing.
Parties in mediation do not have to follow the
rules of evidence; therefore, they can freely
speak what is on their mind rather than being
held to the limitations of the traditional court-
room testimony elicited through questions and
answers. Resolutions can be creative and fit the
needs of the parties. Since the project began in
late 2011, 135 cases have been resolved through
this partnership. Even though this number
seems relatively small in comparison to the
cases heard in Canadian County, when you fac-
tor in the amount of time spent to resolve them
in the adversarial process, the time and money
savings are significant for everyone involved.

This project has been invaluable because par-
ties can resolve the issues to their satisfaction
and have ownership over their own destiny. In
domestic cases, although the parties are no lon-
ger together, they can compromise and create a
schedule which is best for their children, which
brings the focus of the case back where it should
be — on the children. They can be as creative as
they wish, and they can negotiate items that
would never be considered by the court.

Parties can also be ordered to mediation
when providing a pre-trial and trial date. This
gives them an opportunity to attempt to resolve
their issues and not lose their court dates if the
mediation is not successful in resolving all or
some of the issues.

The parties have an additional financial ben-
efit, as mediation is low cost and their attorney
fees will be reduced if they can resolve their
case through an alternative method rather than
a lengthy trial. The benefit to the attorneys is
quick settlement, fewer client complaints and a
greater likelihood for payment of the attorney’s
bill in full — both because the costs are less and
the client has become invested in the outcome
of the case and therefore is more satisfied with
the results.

Canadian County judges now have fewer
cases going to trial and have parties to litiga-

Vol. 85 — No. 5 — 2/15/2014

tion who leave satisfied or, at the very least,
can live with the agreement they helped to cre-
ate. Based upon the cases that have settled
through mediation, each judge has 10 or more
days to hear other family matters that are not
appropriately referred to Early Settlement,
such as those involving domestic abuse or in
which the disparity of knowledge between the
parties is so great that mediation would not
create a fair resolution to the contested issues.
The judicial system appears friendlier instead
of adversarial, not only because cases are pro-
cessed more timely, but also because the sys-
tem is seen as being interested in the parties as
people, not just as faceless litigants. More cases
will settle as the program becomes a part of the
ordinary course of business, which is a huge
benefit as Canadian County is the fastest grow-
ing county in Oklahoma and the fourth largest
county in the state. Oklahoma is at the fore-
front of U.S. court case administration because
of their initiation of Early Settlement and other
programs that focus on restorative justice as
well as their collaborative efforts prior to tradi-
tional adversarial litigation places. Canadian
County is proud and excited to be a part of that
effort.

Editor’s Note: This article was prepared by Judge
Hatfield to reflect her experiences at the conclusion
of the Early Settlement pilot program in Canadian
County.

1. As of June 2013.

2. In 1986 the Supreme Court of Oklahoma adopted rules and
procedures for the Dispute Resolution Act, O.S. 12 §1801 et seq., pro-
viding guidelines for the establishment of dispute resolution centers.
The purpose of the Dispute Resolution Act is “to provide all citizens
of this state convenient access to dispute resolution proceedings
which are fair, effective, inexpensive, and expeditious.” Early Settle-
ment Centers operate under the authority of the Oklahoma Dispute
Resolution Act.

ABOUT THE AUTHOR
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DISPUTE RESOLUTION

OU College of Law and the
Early Settlement Program

By Cheryl B. Wattley

Imost six years ago, the University of Oklahoma College
of Law (OU Law) launched its collaboration with the Early
Settlement program to offer mediation training to our stu-
dents. OU Law’s emphasis on Native American peoples made
this partnership particularly poignant. The traditional indigenous
practices of peacemaking circles and the creation of a safe, non-
judgmental environment for addressing conflict are reflected in a
mediation approach. Our mediation program is the perfect blend
of today’s call for more skill training for law students with an

exposure to cross-cultural practices of dispute resolution.

Through this program, we not only introduce
our students to the mediation process, but we
also train them to be integral actors in assisting
litigants to achieve resolution. We take the law
student out of the traditional setting and
remove them from the classroom and the
adversarial approach to addressing disputes.
We strip them of the confrontational mindset
that underlies much of the traditional legal
education reflected in case studies and one
party “winning.”

Alongside community participants, working
with the Early Settlement director, Sue Tate,
and the Central Program director, Phil John-
son, our students receive the ESP 20-hour basic
training. Conducted at OU Law, this training
occurs prior to the commencement of the
semester courses. This schedule demands that
students be committed to participating in the
program. It is not simply another course.
Engaging in simulation exercises, our stu-
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dents begin the transition from being advo-
cates — people who are trained to persua-
sively advance one position — to becoming
the impartial facilitators working on behalf of
all of the participants.

During our five years, almost 100 students
have attended this training and then proceeded
to mediate civil cases in Cleveland County. The
students mediate between three and four cases
a week during the 14-week academic semester.
Almost 60 percent of the cases handled by OU
Law students reach an agreement. Almost half
of our student mediators have continued their
training and completed the family mediation
program. Those students co-mediate or medi-
ate family cases. The students’ proficiency has
been recognized by their receipt of the Okla-
homa Supreme Court certification under the
Early Settlement Mediation program operated
by the Administrative Office of the Courts.

The Oklahoma Bar Journal 353



We are certainly proud that
our students are now certified
volunteer mediators, and that
through the mediations that
they conduct, civil and family
court dockets are being posi-
tively impacted. But it is the
change in the students them-
selves that attests to the success
and value of this program.

One of the early participants
wrote in her required weekly
journal that law school had felt
uncomfortable for her because
she was uneasy with the antago-
nistic and aggressive argumentative styles that
seemed to be so inherent in traditional adver-
sarial proceedings. Mediation had shown her
that she had a place, a role in helping people
that could perhaps be even more effective and
powerful. Another student wrote that she
found herself listening to roommate disputes
and arguments, engaging them in conversa-
tions that brought reconciliation rather than
irritation. Many students describe this experi-
ence as “life-changing.” They have developed
a new lens with which to look at conflict and

Mediation had
shown her that she
had a place, a role in
helping people that
could perhaps he
even more effective

and powerful.

active listening skills with which
to hear others.

Uniformly, the students expe-
rience a sense that they have
helped people, that they made a
difference. Both are reminders
of their motivation to become
lawyers in the first place. It is
that affirmation that has made
this collaboration so worthwhile
for these students and the com-
munities that they will serve in
the future as lawyers.

ABOUT THE AUTHOR

Cheryl Wattley is director of
Experiential Education at the
UNT Dallas College of Law, for-
E merly the director of clinical
education at OU Law, where she
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her J.D. from Boston University College of Law.
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DISPUTE RESOLUTION

Peer Mediation a ‘Win-Win’ for
Oklahoma Students

By Phil Johnson and Jane McConnell

t’s a typical day in an Oklahoma public school. In the hallway

during the rush to get to class, two students exchange harsh

words and a fistfight breaks out — putting other students in
physical danger. The two students could be suspended, pushing
them behind in their school work and setting up further confron-
tation in the future, but there might be a better alternative. Enter
PROS — Peaceful Resolutions for Oklahoma Students — a peer-
based mediation program that equips these students with the
skills they need to resolve their conflicts peacefully and effec-
tively, while learning respect for each other in the process.

PROS is a collaborative project of the OBA
and the Administrative Office of the Courts.
The program provides peer mediation training
to students in fourth grade and up. Students in
turn serve as mediators when conflicts arise,
and disputes are not only resolved but pre-
vented. Schools across Oklahoma have utilized
this conflict resolution program that inspires

their students to communicate more effectively
and to bring peace to their school campuses.

“It has been a very effective program in our
school,” said Shawnee Middle School counsel-

or Angela Lindsay. “Students who go through
the training program gain skills in active listen-
ing and role playing. When students have a
conflict resolved by a peer, we rarely see them
twice for the same issue.”

Many Oklahoma schools, both large and
small, have very diverse student bodies repre-
senting different ethnic backgrounds, social
statuses and extracurricular interests. There are
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Western Heights Alternative School students par-
ticipate in a recent peer mediation training session.

many positives to diversity, especially the
opportunity to interact and learn from one
another. Diversity can also present challenges,
especially among students who have not yet
mastered the skill of respecting those who are
different.
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“The training really opens doors for
understanding how to walk in someone
else’s shoes,” Ms. Lindsay said. “The pro-
gram emphasizes understanding and
acceptance, and it shows up even in their |
day-to-day interactions with each other.
The students who serve as conflict media-
tors become positive role models and
leaders in the school.”

The stages of peer mediation include the *

opportunity for each student to tell hisor | e
her own side of the story, the opportunity
to empathize with the other student’s
point of view, discussion of how to solve
the existing problem and a written agree-
ment. These mediation programs have
been shown to decrease violence, fighting,
bullying and suspensions while increasing
self and mutual respect along with a posi-
tive learning climate. As arguments de-

* Arguments decrease, so students spend more time

Benefits of a School Conflict
Mediation Program

Conflict mediators gain confidence in their ability
to help themselves

Conflict mediators learn to get along better at
home and at school

Conflict mediators’ grades often improve

Other students learn how to get along with each
other better from conflict mediators

Conflict mediators often become peer leaders in
their school and community

learning

Students and teachers are able to work together in
a friendlier and relaxed way

crease, learning goes up.

Administrators, counselors, teachers and
students are trained at no cost in regional
trainings held each fall in Oklahoma City and
Tulsa. Additional training events are held
throughout the year in several inner-city
schools. Students who receive the training
discover that PROS instills invaluable com-
munication skills benefitting them not only in
school but in life beyond.

WANT PROS IN YOUR SCHOOL?

More information about PROS is available on
the bar association’s website at www.okbar.
org/public/lIre/pros. To find out how to set up
a PROS training session in a school in your
community, contact the OBA Law-related Edu-
cation Department at 405-416-7005.
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NEWS

Committee Strives to Make
Legislative Review Easier for

Bar Members

By Duchess Bartmess

This year, as in the past, there are many bills
and joint resolutions worthy of review and
analysis. Knowledge and understanding by
bar members of proposed new laws and pro-
posed changes in existing law grows more
important every year. With 2,500 measures
carried over from 2013 and the more than
2,000 new measures introduced in 2014, it
simply is not practical to try to review, under-
stand and report on every introduced bill and
joint resolution.

Therefore, this year the Legislative Monitor-
ing Committee decided that members of the bar
will be better served by a condensed report
regarding a limited number of significant legis-
lative measures in each bar journal published
during the legislative session. The Saturday
review group concentrated on determining
which legislative measures would be of the
greatest interest to the practicing attorney.
Each publication of the Oklahoma Bar Journal
will contain a list of 10 legislative measures
with more detail as to content and the current
status of each.

This should make it much easier for the busy
practitioner to look up the legislative measures
of interest and to contact members of the leg-
islature to discuss those measures. To read the
bill or joint resolution in its entirety and find
out what legislative committee it has been
assigned to, a member can access that infor-
mation at www.oklegislature.gov.

Vol. 85 — No. 5 — 2/15/2014

HB 2686 An Act relating to civil procedure;
providing procedure for certain claims or chal-
lenges to state statute; requiring ruling by a
panel of judges, with exception; requiring writ-
ten opinion; providing for assumption of origi-
nal jurisdiction by the Supreme Court; provid-
ing for codification; and providing an effective
date.

HB 2903 An Act relating to statutes and
reports; authorizing statement in legislative
measures related to Section 57 of Article V of the
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Oklahoma Constitution; providing for presump-
tion based upon approval of statement; pre-
scribing required vote for approval; providing
for codification; and declaring an emergency.
(Emergency Measure)

HB 2999 An Act relating to the Administrative
Procedures Act; amending 75 O.S. 2011, Section
309, which relates to individual proceedings;
prohibiting presence of certain persons in exec-
utive session; limiting assistance of counsel to
proposed conclusions of law; modifying con-
tents of the records; providing additional notice
and opportunity to present evidence; prohibit-
ing consideration of the case unless all parties
are present; requiring access to certain informa-
tion; proscribing communication after eviden-
tiary record is concluded; requiring disclosure if
additional information is received; providing
for evidentiary hearing to be reopened; requir-
ing withdrawal and disqualification for failing
to disclose information; prescribing information
be maintained and provided in compliance with
the Oklahoma Open Records Act; and provid-
ing an effective date.

HB 3003 An Act relating to affirmative defens-
es; amending 12 O.S. 2011, Section 2008, as last
amended by Section 3, Chapter 9, 1st Extraordi-
nary Session, O.S.L. 2013 (12 O.S.L. 2013, Sec-
tion 2008), which relates to general rules of
pleading; adding affirmative defense of com-
mon sense; and providing an effective date.

HB 3365 An Act relating to product liability;
providing certain rebuttable presumptions in
production liability actions; providing grounds
for rebutting presumptions; providing circum-
stances for which a product liability action may
be asserted; providing for liability under certain
circumstances; providing for codification; and
providing an effective date.

SB 1475 An Act relating to durable powers of
attorney; amending 58 O.S. 2011, Sections 1074
and 1075, which relate to relationship of court-
appointed fiduciary and attorney-in-fact and
incapacity of principal; modifying authority of
certain fiduciary; modifying certain termination
procedures; requiring filing of certain notice;
allowing reliance on certain authority prior to
filing of certain notice; and providing an effec-
tive date.

SB 1503 An Act relating to the Governmental
Tort Claims Act; amending 51 O.S. 2011, Sec-
tions 152 and 155, as last amended by Section
34, Chapter 15, O.S.L. 2013 (51 O.S. Supp. 2013,
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Section 155), which relate to definitions and
exemptions from liability; modifying definition;
modifying certain exemptions; and providing
an effective date.

SB 1686 An Act relating to discovery master;
authorizing appointment of discovery master;
requiring certain orders to contain specified
findings; establishing procedures for certain
disqualification; requiring certain notice; speci-
fying contents of certain orders; authorizing
amendment of certain orders; requiring certain
oath; establishing authority of discovery master;
providing for certain sanctions; requiring filing
of certain report; establishing procedures for
adoption or modification of certain report;
requiring certain review; establishing guidelines
for certain compensation; construing provision;
providing for codification; and providing an
effective date.

SB 1893 An Act relating to discovery; amend-
ing 12 O.5.2011, Section 3226, as last amended
by Section 2, Chapter 278, 2012 (12 O. S. Supp.
2013, Section 3226), which relates to general
provisions governing discovery, modifying
requirement related to discovery methods;
requiring certain release or authorization under
specified circumstances; and providing effective
date.

SB 2078 An Act relating to authorized disclo-
sure of confidential information; amending 40
O.S. 2011, Section 4-508, as last amended by Sec-
tion 132, Chapter 304, O.S. L. 2012 (40 O.S. Supp.
2013, Section 4-508), which relates to disclosure
of certain information; modifying entities to
whom certain information may be disclosed;
and providing an effective date.

MORE INFORMATION ON
PENDING BILLS

The committee compiled a master list of 489
bills of interest and also a streamlined list of 30
bills that every lawyer should know about. The
master list will be updated weekly. Plus, there
are the top 10 bills (more or less) in five practice
areas: 1) business, labor and industry, 2) civil
procedure and courts, 3) criminal law, 4) family
law and 5) tax, energy and transportation.

All the lists can be found at www.okbar.org/
members/Legislative. On that same webpage,
you’'ll also find links to the Legislature’s website
and how to contact your legislators.
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OBA DAY AT THE CAPITOL

All members are encouraged to come to Okla-
homa City to participate in OBA Day at the
Capitol, March 25. This is a great opportunity to
speak to your legislators in person about issues
important to you. The OBA is providing a free
lunch that day, but an RSVP is required.

ABOUT THE AUTHOR

Ms. Bartmess practices in Okla-
homa City and chairs the Legisla-
tive Monitoring Committee. She

can be reached at duchessh@

swbell.net.

OBA DAY AT THE CAPITOL

Tuesday, March 25, 2014
Oklahoma Bar Center

10 a.m.
10:30 a.m.

Registration
Welcome and Town Hall Meeting Update

Renée DeMoss
OBA President

Bills of Interest to Trial Courts
Judge James Croy
Oklahoma Judicial Conference

10:45 a.m.

Civil Procedure & Evidence Bills
Jim Milton
OBA Civil Procedure and Evidence Committee

Nam.

1115 a.m.  Criminal Law & Procedure Bills
Trent Baggett

District Attorneys Council

Family Law Bills

M. Shane Henry

OBA Family Law Section

Bills of Interest to the Judiciary
Mike Evans

Administrative Office of the Courts
Noon Lunch

12:45 p.m.

1:30 a.m.

1:45 a.m.

Talking to Legislators and Instructions
for the Day

John Morris Williams

OBA Executive Director

1pm. Adjourn and Meet with Legislators at the
State Capitol

Please RSVP if attending lunch to:
debbieb@okbar.org or
call 405-416-7014; 800-522-86065
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cont’d from page 324

Oklahoma Constitution to make the JNC the law
of Oklahoma. The obvious goal was to take party
politics and potential corruption out of the judi-
cial selection process as much as possible.
Through the JNC, this goal was accomplished.

Legislation proposed this session, however,
would put party politics right back into the judi-
ciary and destroy a proven selection system that
puts qualified judges on the Oklahoma bench
without corruption. Placing selection and con-
trol of Oklahoma judges within the power of
elected party officials is an extremely bad idea, if
not unconstitutional. It would result in the
beginning of the end to justice in Oklahoma.

ACTION YOU CAN TAKE

OBA members must be vigilant in preserving
Oklahoma’s democracy and protecting the judi-
ciary. There are many steps each of us can take.
Call or write to your representatives in the
House and Senate. You can find their names,
phone numbers and addresses at www.oklegis-
lature.gov — click on the “Find My Legislator”
feature. Circle Tuesday, March 25, on your cal-
endars and participate in OBA Day at the Capi-
tol, when OBA members will talk to our repre-
sentatives, face-to-face, about these issues.

Join the OBA Speakers Bureau and make pre-
sentations to our clubs and civic groups about
the unique role and importance of our judiciary.
Attend an OBA Judicial Town Hall. Tell your
friends and neighbors that we must keep our
proven JNC system that provides Oklahomans
with fair and qualified judges. Refer them to
www.courtfacts.org, where they can read about
Oklahoma’s judicial system, review biographies
of the appellate judiciary on the 2014 retention
ballot, link to read appellate court opinions and
find a directory of all Oklahoma judges.

Please help the OBA preserve justice for the
citizens of our state. We cannot permit judicial
regression to occur in Oklahoma. We must be
prepared to protect our courts and protect our
rights.

1. See OK HB 3381; HB 3380; HB 3379; HB 3378; SJR 24; HJR 1094.
2. 1996, Justice for Sale, Oklahoma Supreme Court Justice William
Berry.

PROTECT YOUR COURTS
PROTECT YOUR RIGHTS
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BAR NEWS

Oklahoma Judicial Nominating
Commission — Facts and Myths

FACTS

The JNC nominates candidates for

n appointment by the governor to fill judicial

vacancies on the Oklahoma Supreme Court,

Court of Criminal Appeals, Court of Civil Appeals
and the District Courts.

The JNC thoroughly investigates, inter-

E views and evaluates all candidates for judi-

cial office. It then presents a final list of

three candidates to the governor, who must select
a new judge from this list.

The JNC has 15 members. All serve with-
out compensation.

Only a minority of the JNC, six members,

n are lawyers. They are elected by Oklahoma

Bar Association members who live in each

of the six congressional districts as they existed in

1967. These six lawyers are elected for six-year
terms.

The other nine JNC members, the major-
ity, are not lawyers. Six are appointed by
the governor. No more than three of these

six can belong to any one political party. Also,
none of them can have a lawyer from any state in
their immediate families.

The other three ]NC members who are
not lawyers are “members at large,” who
serve two-year terms. One member is ap-

pointed by the Senate president pro tempore, one
is appointed by the speaker of the House, and
one is selected by the other JNC members. No
more than two of these three at-large members
can be from the same political party.
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After they are appointed, justices and
appellate judges run for re-election in reten-
tion elections. Oklahoma citizens vote on
whether to “retain” justices or appellate judges
for additional six-year terms in non-partisan,
non-contested elections.

MYTHS

0 The JNC is controlled by the lawyer

members. N()' 1 ,l‘l{l]‘a

Lawyers are a minority of the members on
the JNC. Only six members are lawyers. The
other nine members cannot be lawyers. The
lawyers on the JNC practice in various areas
of the law and cannot be characterized as
“trial lawyers.”

o The JNC is controlled by the bar

association. N (), \ rl\lll]la

The Oklahoma governor and the Oklaho-
ma Legislature pick the majority of JNC
members. The governor has strong input
into who is on the JNC and selects six JNC
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Only justices and appellate judges who
receive approval from a majority of Okla-

homa voters remain in office.

No justice, appellate judge or district
n judge can be listed on the ballot by his or

her political party.

The JNC system is centered on merit —
whether a person has the right qualities to
be a good judge. It takes politics out of the

judicial selection process by measures including;:
a) limiting the number of lay members who may
belong to any one political party, b) prohibiting
current JNC members from holding any other
public office by election or appointment or hold-
ing any official position in a political party and
¢) preventing a JNC member from accepting a
judicial nomination while a JNC member and
for five years thereafter.

members. The Legislature has input — they
pick two JNC members. The six lawyers who
are on the JNC are chosen not by the entire
OBA membership but only by the OBA mem-
bers who live in the particular district where
there is a vacancy on the JNC. Most impor-
tantly, the governor selects the judge from
three qualified candidates thoroughly vetted
and investigated by the JNC and the OSBI.

Judges are not accountable in the

JNC system. N (’, 1 "_‘l{l]l?‘

When an Oklahoma judge makes a decision
that is legally wrong, the decision can be
appealed. Further, if a judge acts unethically,
he or she is subject to discipline. Judges must
comply with the Code of Judicial Conduct and
with the Oklahoma Rules of Professional Con-
duct, or they will be subject to professional
discipline by the Court on the Judiciary for
failure to do so.

0 Oklahoma voters have no say in

the process. N (),l‘ rrl‘l]]?‘

Oklahoma citizens vote in all retention elec-
tions. Every six years, Oklahoma voters con-
trol whether a justice or appellate judge select-
ed through the JNC process stays in office for
another six-year term.

selection process as what is known as
the “Missouri Plan.”

NOT TRUE

0 The Oklahoma JNC is the very same

Oklahoma’s JNC was specifically developed
after an Oklahoma judicial election scandal in
the 1960s. It is based on the same concepts as
the “Missouri Plan,” but contains provisions
unique to Oklahoma and is designed to keep
Oklahoma party politics out of the Oklahoma
judicial selection process as much as possible.

Vol. 85 — No. 5 — 2/15/2014 The Oklahoma Bar Journal 363



ISV NEWS

Annual Report of the
Professional Responsibility Commission
as Compiled by the
Office of the General Counsel of the
Oklahoma Bar Association

January 1, 2013 through December 31, 2013

SCBD No. 6099
(Filed with Oklahoma Supreme Court, February 6, 2014)

Pursuant to the provisions of Rule 14.1, Rules
Governing Disciplinary Proceedings (RGDP), 5
O.S. 2011 ch. 1, app. 1-A, the following is the
Annual Report of grievances and complaints
received and processed for 2013 by the Profes-
sional Responsibility Commission and the
Oftice of the General Counsel of the Oklahoma
Bar Association.

THE PROFESSIONAL RESPONSIBILITY
COMMISSION

The Commission is composed of seven per-
sons — five lawyer and two non-lawyer mem-
bers. The attorney members are nominated for
rotating three-year terms by the President of
the Association subject to the approval of the
Board of Governors. The two non-lawyer mem-
bers are appointed by the Speaker of the Okla-
homa House of Representatives and the Presi-
dent Pro Tempore of the Oklahoma Senate,
respectively. No member can serve more than
two consecutive terms. Terms expire on Decem-
ber 31st at the conclusion of the three-year
term.

Lawyer members serving on the Professional
Responsibility Commission during 2013 were
Melissa Griner DeLacerda, Stillwater; Angela
Ailles Bahm, Oklahoma City; William R.
Grimm, Tulsa; Jon K. Parsley, Guymon; and
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Stephen D. Beam, Weatherford. Non-Lawyer
member was Tony R. Blasier, Oklahoma City.'
William R. Grimm served as Chairperson and
Tony R. Blasier served as Vice-Chairperson.
Commission members serve without compen-
sation but are reimbursed for actual travel
expenses.

RESPONSIBILITIES

The Professional Responsibility Commission
considers and investigates any alleged ground
for discipline, or alleged incapacity, of any law-
yer called to its attention, or upon its own
motion, and takes such action as deemed
appropriate, including holding hearings,
receiving testimony, and issuing and serving
subpoenas.

Under the supervision of the Professional
Responsibility Commission, the Office of the
General Counsel investigates all matters involv-
ing alleged misconduct or incapacity of any
lawyer called to the attention of the General
Counsel by grievance or otherwise, and reports
to the Professional Responsibility Commission
the results of investigations made by or at the
direction of the General Counsel. The Profes-
sional Responsibility Commission then deter-
mines the disposition of grievances or directs
the instituting of a formal complaint for alleged
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misconduct or personal incapacity of an attor-
ney. The attorneys in the Office of the General
Counsel prosecute all proceedings under the
Rules Governing Disciplinary Proceedings,
supervise the investigative process, and repre-
sent the Oklahoma Bar Association at all rein-
statement proceedings.

VOLUME OF GRIEVANCES

During 2013, the Office of the General Coun-
sel received 230 formal grievances involving
163 attorneys and 1,055 informal grievances
involving 797 attorneys. In total, 1,285 griev-
ances were received against 890 attorneys. The
total number of attorneys differs because some
attorneys received both formal and informal
grievances. In addition, the Office handled 407
items of general correspondence, which is mail
not considered to be a grievance against an
attorney.?

On January 1, 2013, 257 formal grievances
were carried over from the previous year.
During 2013, 230 new formal grievances were
opened for investigation. The carryover
accounted for a total caseload of 487 formal
investigations pending throughout 2013. Of
those grievances, 281 investigations were
completed by the Office of the General Coun-
sel and presented for review to the Profes-
sional Responsibility Commission. Therefore,
206 investigations were pending on Decem-
ber 31, 2013.

Total Grievances Received
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The time required for investigating and
concluding each grievance varies depending
on the seriousness and complexity of the alle-
gations and the availability of witnesses and
documents. The Professional Responsibility
Commission requires the Office of the Gen-
eral Counsel to report monthly on all infor-
mal and formal grievances received and all
investigations completed and ready for dis-
position by the Commission. In addition, the
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Commission receives a monthly statistical
report on the pending caseload. The Board of
Governors is advised statistically each month
of the actions taken by the Professional
Responsibility Commission.

DISCIPLINE IMPOSED BY THE
PROFESSIONAL RESPONSIBILITY
COMMISSION

1. Formal Charges. During 2013, the Com-
mission voted the filing of formal disciplinary
charges against 11 lawyers involving 21 griev-
ances. In addition, the Commission also over-
saw the investigation of six Rule 7 matters filed
with the Chief Justice of the Oklahoma Supreme
Court.

2. Private Reprimands. Pursuant to Rule
5.3(c), RGDP, the Professional Responsibility
Commission has the authority to impose pri-
vate reprimands, with the consent of the attor-
ney, in matters of less serious misconduct or if
mitigating factors reduce the sanction to be
imposed. During 2013, the Commission issued
private reprimands to 18 attorneys involving
27 grievances.
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3. Letters of Admonition. During 2013, the
Commission issued letters of admonition to 32
attorneys involving 42 grievances cautioning
that the conduct of the attorney was danger-
ously close to a violation of a disciplinary rule
wherein the Commission believed warranted a
warning rather than discipline.

Letters of Admonition
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4. Dismissals. The Commission dismissed
145 grievances where the investigation could
not substantiate the allegations by clear and
convincing evidence. The Commission dis-
missed 29 grievances due to the resignation of
the attorney pending disciplinary proceed-
ings, a continuing lengthy suspension or dis-
barment of the respondent attorney, or due to
the attorney being stricken from membership
for non-compliance with MCLE requirements
or non-payment of membership dues. Fur-
thermore, the Commission dismissed three
grievances due to death of an attorney and
two grievances upon successful completion of
a diversion program.

5. Diversion Program. The Commission may
also refer respondent attorneys to the Disci-
pline Diversion Program where remedial mea-
sures are taken to ensure that any deficiency in
the representation of a client does not occur in
the future. During 2013, the Commission
referred 26 attorneys to be admitted into the
Diversion Program for conduct involving 35
grievances.

The Discipline Diversion Program is tailored
to the individual circumstances of the partici-
pating attorney and the misconduct alleged.
Oversight of the program is by the OBA Ethics
Counsel with the OBA Management Assistance
Program Director involved in programming.
Program options include: Trust Account School,
Professional Responsibility /Ethics School, Law
Office Management Training, Communication
and Client Relationship Skills, and Profession-
alism in the Practice of Law class. Instructional
courses are taught by OBA Ethics Counsel Tra-
vis Pickens and OBA Management Assistance
Program Director Jim Calloway.

As a result of the Trust Account Overdraft
Reporting Notifications, the Office of the Gen-
eral Counsel is now able to monitor when
attorneys encounter difficulty with manage-
ment of their IOLTA accounts. Upon recom-
mendation of the Office of the General Coun-
sel, the Professional Responsibility Commis-

2013 Attorney Participation in Diversion Program Curriculum
Law Office Management Training: 21 Attorneys
Communication and Client Relationship Skills: 14 Attorneys
Professionalism in the Practice of Law: 7 Attorneys
Professional Responsibility / Ethics School: 12 Attorneys
Client Trust Account School: 10 Attorneys
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sion may place those individuals in a tailored
program designed to address basic trust
accounting procedures.

SURVEY OF GRIEVANCES

In order to better inform the Supreme Court,
the bar and the public of the nature of the
grievances received, the numbers of attorneys
complained against, and the areas of attorney
misconduct involved, the following informa-
tion is presented.

Total membership of the Oklahoma Bar Asso-
ciation as of December 31, 2013, was 17,628
attorneys. The total number of members include
12,004 males and 5,624 females. Formal and
informal grievances were submitted against
890 attorneys. Therefore, approximately five
percent of the attorneys licensed to practice
law by the Oklahoma Supreme Court received
a grievance in 2013.

A breakdown of the type of attorney miscon-
duct alleged in the 230 formal grievances
received by the Office of the General Counsel
in 2013 is as follows:

upL O;g:l‘ Conflict
0%

Trust Violations \
6%

Trust Account
Overdraft
2%

Criminal
[ 0%

Excessive Fee
4%

Incompefence
8%

Of the 230 formal grievances, the area of
practice is as follows:

Administrative
3%

Bankrupicy

Other
g 8%

Worker's Comp ¥ %

4%

Real Property
3%

Persanal Infury
4%

Immigration
2%

Estate/Frobate
12%
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The number of years in practice of the 163
attorneys receiving formal grievances is as
follows:

5 years or less
7%

6-10 years

10%
.'I%? earearmens :1_
- ”‘;ﬁﬁm " 11-15 years
: 13%
16-20 years

14%

21-25 years -/
17%

The largest number of grievances received
were against attorneys who have been in prac-
tice for 26 years or more. Considering the total
number of practicing attorneys, the largest
number have been in practice 26 years or
more.

Of the 230 formal grievances filed against 163
attorneys in 2013, 80 are attorneys who practice
in urban areas and 76 are attorneys who prac-
tice in rural areas.’ Seven of the grievances
were filed against attorneys licensed in Okla-
homa but practicing out of state.

DISCIPLINE IMPOSED BY THE
OKLAHOMA SUPREME COURT

In 2013, 28 disciplinary cases were acted
upon by the Oklahoma Supreme Court. The
Court consolidated one of those cases and the
public sanctions are as follows:

Disbarment:

Respondent
Lewis B. Moon
Joan Godlove
Gale Eugene McArthur II
Mark Anthony Clayborne

Resignations Pending
Disciplinary Proceedings
Approved by Court:

Respondent
Amy Lynn McTeer
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Effective Date
01/22/13
06/11/13
09/24/13
10/28/13

(Tantamount)
to Disbarment)

Effective Date
01/14/13

Michael Wayne Jackson 02/25/13
Gray M. Strickland 04/02/13
Craig Steven Key 05/06/13
Roy Marion Lewis Calvert 10/28/13
Darick Chaka Morton 11/04/13
Disciplinary Suspensions:
Respondent Length Effective Date
Lagailda F.
Barnes 2 years 04/02/13
Alexander
Louis Bednar 1 year 04/02/13
Robert Bradley
Miller 180 days 06/25/13
Christopher M.
Cooley Until
2/16/18 06/25/13
James David
Ogle 2 years + 08/22/12
1 day
(Rules 6 and 7 Consolidated)
Nathaniel Keith
Soderstrom 2 years + 11/26/13
1 day
Stephen Eric
McCormick 18 months 12/17/13

Public Censure:

Respondent Effective Date
Philip M.
Kleinsmith 03/12/13
Jon Edward Brown 06/18/13
Dismissals:
Respondent Effective Date

Sandra L. Tolliver 05/20/13

In addition to the public discipline imposed
in 2013, the Court also issued the following
non-public sanctions:

Disciplinary Suspensions:

Respondent Length Effective Date
Rule 10
Confidential Indefinite  05/13/13
Rule 10
Confidential Indefinite  11/04/13
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Rule 10
Confidential Indefinite  11/12/13
Rule 10
Confidential Indefinite  11/18/13
Rule 10
Confidential Indefinite 12/16/13

There were 19 attorney discipline cases pend-
ing with the Supreme Court of Oklahoma as of
January 1, 2013. During 2013, 11 new formal
complaints, six Rule 7 Notices, and three Resig-
nations Pending Disciplinary Proceedings were
filed for a total of 39 cases filed and/or pend-
ing during the year. On December 31, 2013, 12
cases remained pending before the Oklahoma
Supreme Court.

REINSTATEMENTS

There were four reinstatement cases filed
with the Oklahoma Supreme Court and pend-
ing before the Professional Responsibility Tri-
bunal as of January 1, 2013. There were 10 new
petitions for reinstatement filed in 2013. In
2013, the Oklahoma Supreme Court approved
five reinstatements, denied one reinstatement,
and two applications for reinstatement were
withdrawn. On December 31, 2013, there were
six petitions for reinstatement pending before
the Professional Responsibility Tribunal.

TRUST ACCOUNT OVERDRAFT
REPORTING

The Office of the General Counsel, under the
supervision of the Professional Responsibility
Commission has implemented the Trust
Account Overdraft Reporting requirements of
Rule 1.15(j), Oklahoma Rules of Professional
Conduct, 5 O.S. 2011, ch. 1, app. 3-A. Trust
Account Overdraft Reporting Agreements are
submitted by depository institutions. In 2013,
144 notices of overdraft of a client trust account
were received by the Office of the General
Counsel. Notification triggers a general inquiry
to the attorney requesting an explanation for
the deficient account. Based upon the response,

Trust Account Overdrafts
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an investigation may be commenced. Repeated
overdrafts due to negligent accounting prac-
tices have resulted in referral to the Discipline
Diversion Program for instruction in proper
trust accounting procedures.

UNAUTHORIZED PRACTICE OF LAW

Rule 5.1(b), RGDP, authorizes the Office of
the General Counsel to investigate allegations
of the unauthorized practice of law (UPL) by
non-lawyers.

1. Requests for Investigation. In 2013, the
Office of the General Counsel received 26 com-
plaints for investigation of the unauthorized
practice of law. The Office of the General Coun-
sel fielded many additional inquiries regarding
the unauthorized practice of law that are not
reflected in this summary.

2. Practice Areas. Allegations of the unau-
thorized practice of law encompass various
areas of law. Individuals assisting pro se liti-
gants in divorce actions remains the largest
area of practice. However, in 2013, the com-
plaints received reflect an increase in special-
ized areas of practice by non-lawyers. Exam-
ples of such areas of practice investigated in
2013 include oil & gas, debt resolution and
mechaniclien services. General practice denotes
non-lawyers that offer legal services in more
than one practice area.

AREAS OF PRACTICE

Debt Resolution Foreclosure/
12% Commoercial Law

8%
Insurance
8%

Criminal Law
4%

General Practice
11%

Immigration
1%

3. Referral Sources. Requests for investiga-
tions of the unauthorized practice of law stem
from multiple sources. Oklahoma attorneys
and attorneys from other jurisdictions are the
most frequent source for requests for investiga-
tion. In 2013, the Office of the General Counsel
received a substantial number of complaints
from the opposing party to the action in which
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the non-lawyer was participating. Judicial
referrals, requests from State and Federal agen-
cies, harmed members of the public, and the
Professional Responsibility Commission also
report alleged instances of individuals engag-
ing in the unauthorized practice of law.

REQUESTS TO INVESTIGATE: REFERRAL SOURCES

Oppasing Party
19%

General Counsel
8%

State or Federal
Entities
8%

Judiciary
11%

4. Respondents. Most requests for investiga-
tion into allegations of the unauthorized prac-
tice of law concern non-lawyers. For purposes
of this summary, the category “non-lawyer”
refers to an individual who does not advertise
as a paralegal, but performs various legal tasks
for their customers. Recently, most “non-law-
yers” claim to have expertise in very special-
ized areas of practices as discussed above. The
“Former Lawyers” category includes lawyers
who have been disbarred, stricken, resigned
their law license pending disciplinary proceed-
ings, or otherwise voluntarily surrendered
their license to practice law in the State of Okla-
homa. Also this year, the Office of the General
Counsel took action against an attorney licensed
in Oklahoma that was assisting a non-lawyer
in the unauthorized practice of law.

RESPONDENTS ALLEGEDLY PARTICIPATING IN UPL

Law Students
4%

Corporations
%

Out of State

Attorneys Paralegals
23% 8%

Former Lawyers
4%
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5. Enforcement. In 2013, of the 26 cases
opened, the Office of the General Counsel took
formal action in 19 matters. Formal action
includes issuing cease and desist letters, initiat-
ing formal investigations through the attorney
discipline process, and referring a case to an
appropriate state and/or federal enforcement
agency. The remainder of the cases were closed
for no finding of UPL or are still pending.

CLIENTS’ SECURITY FUND

The Clients” Security Fund was established
in 1965 by Court Rules of the Oklahoma
Supreme Court. The Fund is administered by
the Clients” Security Fund Committee which is
comprised of 15 members, 12 lawyer members
and 3 non-lawyers, who are appointed in stag-
gered three-year terms by the OBA President
with approval from the Board of Governors. In
2013, the Committee was chaired by lawyer
member Micheal Salem, Norman. Chairman
Salem has served as Chair for the Clients” Secu-
rity Fund Committee since 2006. The Fund
furnishes a means of reimbursement to clients
for financial losses occasioned by dishonest
acts of lawyers. It is also intended to protect the
reputation of lawyers in general from the con-
sequences of dishonest acts of a very few. The
Board of Governors budgets and appropriates
$100,000.00 each year to the Clients” Security
Fund for payment of approved claims. In years
when the approved amount exceeds the amount
available, the amount approved for each claim-
ant will be reduced in proportion on a prorata
basis until the total amount paid for all claims
in that year is $100,000.00. The Office of the
General Counsel provides staff services for the
Committee. In 2013, the Office of the General
Counsel investigated and presented to the
Committee 42 new claims and six continued
claims. The Committee approved 21 claims,
denied 23 claims and continued 4 claims into
the following year for further investigation.

Clients' Security Fund
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CIVIL ACTIONS (NON-DISCIPLINE)
INVOLVING THE OBA

The Office of the General Counsel has repre-
sented the Oklahoma Bar Association in the
following civil (non-discipline) matters during
2013:

1. State of Oklahoma ex rel. Oklahoma Bar Associa-
tion v. Mothershed, Oklahoma Supreme Court,
SCBD 4687.

* Mothershed v. Justices of the Supreme Court
of Oklahoma, et al. United States Supreme
Court, Case No. 12-8347, docketed Janu-
ary 10, 2013. Mothershed filed Petition for
Writ of Certiorari with the United States
Supreme Court regarding Ninth Circuit
Court of Appeals Case Number 12-16671,
Arizona District Court Case No. CIV-12-
0549-PHX-FM. OBA filed waiver of right
to respond on January 28, 2013. Case was
distributed for conference of February 22,
2013. Certiorari was denied February 25,
2013. Petition for rehearing filed March
20, 2013, Distributed for Conference April
19, 2013. Petition for rehearing denied
April 22, 2013.

* Mothershed v. Justices of the Supreme Court
of Oklahoma, et al. U.S. District Court for
the Western District of Oklahoma, Case
No. CIV-13-435. Mothershed filed a Com-
plaint and Motion on April 29, 2013. OBA
filed Motion to Dismiss May 24, 2013.
Dismissed with Prejudice and Order of
Sanctions (Pre-filing restrictions) on
December 20, 2013. Mothershed filed
Motion to Reconsider on December 22,
2013. Pending.

2. Gather v. OKARNG, et al., United States Dis-
trict Court for the Western District of Okla-
homa, Case No. CIV-12-166.

e Gather v. OKARNG, et al., United States
District Court for the Western District of
Oklahoma, Case No. CIV-12-166, filed
February 14, 2012. Dismissed February 16,
2012. Transmitted notice of appeal.

e Gather v. OKARNG, et al., Tenth Circuit
Court of Appeals, Case No. 12-6048,
filed February 24, 2012 (appealing dis-
missal of CIV-12-166). Dismissal affirmed
May 7, 2012.

e Gather v. OKARNG, et al., United States
Supreme Court. Case No. 12-6118, filed
May 22, 2012. OBA filed Waiver of Reply

to initial petition. Certiorari denied
November 13, 2012. Gather has filed two
petitions for rehearing. Rehearing denied
January 14, 2013.

3. Kerchee et al., v. Smith et al., Western District

of Oklahoma Case No. CV-11-459-C.

e Kerchee et al., v. Smith et al., Western Dis-
trict of Oklahoma, Case No. CV-11-459-C,
filed April 26, 2011. The Kerchees filed
suit against approximately 40 defendants,
including the OBA, Loraine Farabow,
John M. Williams and others. Dismissed
and Judgment entered on February 1,
2012.

e Kerchee et al. v. Smith et al., Tenth Circuit
Court of Appeals, Case No. 12-6080, filed
March 28, 2012. OBA defendants filed
Motion to Dismiss for lack of appellate
jurisdiction. OBA Defendants filed
Answer Brief. Dismissal affirmed on June 4,
2013.

e Kerchee et al. v. Smithe et al., United States
Supreme Court, Case No. 13A464, filed
October 2, 2013. Appellant filed Applica-
tion to extend the time to file Petition for
Writ of Certiorari. Denied November 6,
2013.

. Gerald R. Smith v. Gary Newberry et al., Co-

manche County Case No. CJ-2006-507, filed
June 12, 2006. Motion for Summary Judg-
ment granted on August 11, 2006 in favor of
OBA Defendants. Plaintiff filed Motion to
Reinstate Dismissed Defendants on April 25,
2013. Response on behalf of OBA and Mike
Speegle filed May 8, 2013. Motion Pending.

. Pemberton v. Melisa DeLacerda, Oklahoma

County Case No. CV-2012-158, filed January
1, 2012. Dismissed February 6, 2012.

e Pemberton v. DeLacerda, Oklahoma Su-
preme Court Case No. MA-110441, filed
March 2, 2012. Application to Assume
Original Jurisdiction denied. OBA filed
response to Petition in Error. Consolidat-
ed with Case Nos. 110,169 and 110,968
and assigned to the Court of Appeals
when at issue on August 22, 2012. Dis-
missal Affirmed on November 21, 2013.
Petition for Rehearing filed December 5,
2013, and Denied December 18, 2013.

6. State of Oklahoma v. William Anton and Fred

Schraeder, Tulsa County Case CF-2009-5279.
James Jedrey submitted a claim to the Cli-
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ents’ Security Fund and received $44,704.80
as a result of the misconduct by Anton and
Schraeder. Subsequently, Jedrey executed a
subrogation agreement wherein he assigned
any and all claims he had against these two
former attorneys to the OBA. The OBA dis-
covered Jedrey was receiving regular resti-
tution payments from the above criminal
matter and requested Jedrey to comply with
the subrogation agreement. Jedrey refused.
With the assistance of the Attorney Gener-
al’s Office and the District Attorney’s Office,
the OBA obtained an Order modifying the
restitution schedule in the criminal matter.
This Order effectively substitutes the OBA
in place of Jedrey in the distribution of res-
titution collected. The Motion was filed
March 19, 2013 and the Order was entered
April 3, 2013.

7. Bower v. Oklahoma Bar Association, United
States District Court for the Western District
of Oklahoma, Case No. CIV-12-1253, filed
November 13, 2012. OBA NOT SERVED.
Bower did not cured IFP deficiency by dead-
line. Order adopting Report and Recom-
mendation (denying IFP and advising Plain-
tiff that action will be dismissed unless filing
fees are paid w/n 20 days) entered April 18,
2013. Case Dismissed May 9, 2013.

8. Demetrius Rogers v. Oklahoma Bar Association
and Gina Hendryx, United States District
Court for the Western District of Oklahoma,
Case No. CIV-13-121, filed February 1, 2013.
On February 12, 2013, Plaintiff was ordered
to cure deficiencies in In Forma Pauperis
Motion by March 5, 2013. As of February
19, 2013, no summons issued. Report and
Recommendation issued recommending
suit be dismissed against Hendryx and
OBA for lack of standing and finding suit
was frivolous. Order adopting Report and
Recommendation and Judgment filed May
14, 2013.

9. Bashant v. Oklahoma Bar Ass'n and Gina Hen-
dryx, Oklahoma Supreme Court Case No.
MA 111790, filed May 22, 2013. Application
to Assume Original Jurisdiction Denied June
24,2013.

10. West v. Denman, Hendryx and Grimm, Okla-
homa Supreme Court Case No. O-111918
filed June 26, 2013. Application to Assume
Original Jurisdiction Denied September
16, 2013.
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11. Gore v. Sanfellipo, Dutcher, et al., Oklahoma
Supreme Court Case No. DF-111012. The
OBA is not a named party. On July 3, 2013,
Gore filed pleading entitled, “Appellant’s
Suggestion Concerning [sic] the Oklahoma
Bar Association,” in response to the OBA
not investigating a grievance filed by Gore.
Pleading stricken by July 29, 2013 Order.

ATTORNEY SUPPORT SERVICES

1. Out of State Attorney Registration. In
2013, the Office of the General Counsel pro-
cessed 571 new applications, 469 renewal appli-
cations, and $3,500.00 in renewal late fees sub-
mitted by out-of-state attorneys registering to
participate in a proceeding before an Oklaho-
ma Court or Tribunal. Out-of-State attorneys
appearing pro bono to represent criminal indi-
gent defendants, or on behalf of persons who
otherwise would qualify for representation
under the guidelines of the Legal Services Cor-
poration due to their incomes, may request a
waiver of the application fee from the Oklaho-
ma Bar Association. In 2013, the Office of the
General Counsel also processed two waiver
requests of the application fee. Certificates of
Compliance are issued after confirmation of
the application information, the applicant’s
good standing in his/her licensing jurisdiction
and payment of applicable fees. All obtained
and verified information is submitted to the
Oklahoma Court or Tribunal as an exhibit to a
“Motion to Admit Pro Hac Vice.”

Out-of-State Attorney Registration

500
4
300
200
100

o

2010 2011 i 2013

Ehew Applications  @Aenewaly

2. Certificates of Good Standing. In 2013,
the Office of the General Counsel prepared 848
Certificates of Good Standing/Disciplinary
History at the request of Oklahoma Bar Asso-
ciation members. There is no fee to the attorney
for preparation of same.
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ETHICS AND EDUCATION

During 2013, the General Counsel, Assistant
General Counsels, and the Professional Respon-
sibility Commission members presented more
than 50 hours of continuing legal education
programs to county bar association meetings,
attorney practice groups, OBA programs, law
school classes and various legal organizations.
In these sessions, disciplinary and investiga-
tive procedures, case law, and ethical standards
within the profession were discussed. These
included presentations at all three state law
schools, a discussion regarding attorney regu-
lation with a delegation from a Russian law
school, participation in movie night, as well as
speaking to non-lawyer groups. This effort
directs lawyers to a better understanding of
their ethical requirements and the disciplinary
process, and informs the public of the efforts of
the Oklahoma Bar Association to regulate the
conduct of its members. In addition, the Gen-

To get your free listing on
the OBA’s lawyer listing service!

Just go to www.okbar.org and log into
your myokbar account.

Then click on the “Find a Lawyer” Link.

eral Counsel was a regular contributor to The
Oklahoma Bar Journal.

The attorneys, investigators, and support
staff for the General Counsel’s office also
attended continuing education programs in an
effort to increase their own skills and training
in attorney discipline. These included trainings
by the National Organization of Bar Counsel
(NOBC), Organization of Bar Investigators
(OBI), National Institute of Trial Advocacy
(NITA), and the America Bar Association
(ABA.)

RESPECTFULLY SUBMITTED this 6th day
of February, 2014, on behalf of the Professional
Responsibility Commission and the Office of
the General Counsel of the Oklahoma Bar
Association.

AN

Gina Hendryx,
General Counsel
Oklahoma Bar Association

1. One non-lawyer term remained unfilled during 2013.

2. The initial submission of a trust account overdraft notification is
classified as general correspondence. The classification may change to
a formal grievance after investigation.

3. Statistics based upon official roster address of attorney.

PROBATE BAsics CLE
Tuesday, February 18, 2014

9:00 a.m. — 12:30 p.m.
Rose State College Tom Sneed Center

Nuts and Bolts of Probate
Ethics

Real Property Transfers

Estate Planning for Indian Land

REGISTER TODAY!
Call 405-528-0858
or visit www.senior-law.org/events
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OBAjInsurancelSection)
SpringiMeetingiXiGolfouting

Monday, April 7, 2014

The Patriot Golf Club + 19201 E 72nd Street North
Owasso, Oklahoma 74055

Section Member $225 + Non-Section Member $300
($50 discount on registrations mailed by March 1sf)

For registration information
email Jon Starr at: jstarr@mcgivernlaw.com
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BAR NEWS

Professional Responsibility Tribunal
Annual Report

January 1, 2013 — December 31, 2013
SCBD No. 6100

INTRODUCTION

The Professional Responsibility Tribunal
(PRT) was established by order of the Supreme
Court of Oklahoma in 1981, under the Rules
Governing Disciplinary Proceedings, 50.S.
2011, ch. 1, app. 1-A (RGDP). The primary
function of the PRT is to conduct hearings on
complaints filed against lawyers in formal dis-
ciplinary and personal incapacity proceedings,
and on petitioners for reinstatement to the
practice of law. A formal disciplinary proceed-
ing is initiated by written complaint which a
specific is pleading filed with the Chief Justice
of the Supreme Court. Petitioners for reinstate-
ment are filed with the Clerk of the Supreme
Court.

COMPOSITION AND APPOINTMENT

The PRT is a 21-member panel of Masters, 14
of whom are lawyers and 7 whom are non-
lawyers. The lawyers on the PRT are active
members in good standing of the OBA. Lawyer
members are appointed by the OBA President,
with the approval of the Board of Governors.
Non-lawyer members are appointed by the
Governor of the State of Oklahoma. Each mem-
ber is appointed to serve a three-year term, and
limited to two terms. Terms end on June 30th of
the last year of a member’s service.

Pursuant to Rule 4.2, RGDP, members are
required to meet annually to address organiza-
tional and other matters touching upon the
PRT’s purpose and objective. They also elect a
Chief Master and Vice-Chief Master, both of
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whom serve for a one-year term. PRT members
receive no compensation for their services, but
they are entitled to be reimbursed for travel
and other reasonable expenses incidental to the
performance of their duties.

The lawyer members of the PRT who served
during all or part of 2013 were: Jeremy ]. Bea-
ver, McAlester; Joe Crosthwait, Midwest City;
Deirdre Dexter, Sand Springs; Tom Gruber,
Oklahoma City; William G. LaSorsa, Tulsa;
Susan B. Loving, Edmond; Kelli M. Masters,
Oklahoma City; Mary Quinn-Cooper, Tulsa;
Louis Don Smitherman, Oklahoma City; Neal
E. Stauffer, Tulsa; Charles Laster, Shawnee;
Michael E. Smith, Oklahoma City; John B.
Heatly, Oklahoma City; and Noel K. Tucker,
Edmond.

The non-lawyer members who served dur-
ing all or part of 2013 were: Steven W. Beebe,
Duncan; Christian C. Crawford, Stillwater;
James Richard Daniel, Oklahoma City; Kirk V.
Pittman, Seiling; James W. Chappel, Norman;
Linda C. Haneborg, Oklahoma City; and Mary
Lee Townsend, Tulsa.

The annual meeting was held on June 25,
2013, at the Oklahoma Bar Association offices.
Invited guest John F. Reif, Vice Chief Justice of
the Oklahoma Supreme Court, attended the
meeting and, on behalf of the Oklahoma
Supreme Court, thanked the members of the
tribunal for their service. Agenda items includ-
ed a presentation by Gina Hendryx, General
Counsel' of the Oklahoma Bar Association, rec-
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ognition of new members and members whose
terms had ended, and discussions concerning
the work of the PRT. William G. LaSorsa was
elected Chief Master and M. Joe Crosthwait
was elected Vice-Chief Master, each to serve a
one-year term.

GOVERNANCE

All proceedings that come before the PRT are
governed by the RGDP. However, proceedings
and the reception of evidence are, by reference,
governed generally by the rules in civil pro-
ceedings, except as otherwise provided by the
RGDP.

The PRT is authorized to adopt appropriate
procedural rules which govern the conduct of
the proceedings before it. Such rules include,
but are not limited to, provisions for requests
for disqualification of members of the PRT
assigned to hear a particular proceeding.

ACTION TAKEN AFTER NOTICE
RECEIVED

After notice of the filing of a disciplinary
complaint or reinstatement petition is received,
the Chief Master (or Vice-Chief Master if the
Chief Master is unavailable) selects three (3)
PRT members (two lawyers and one non-law-
yer) to serve as a Trial Panel. The Chief Master
designates one of the two lawyer-members to
serve as Presiding Master. Two of the three
Masters constitute a quorum for purposes of
conducting hearings, ruling on and receiving
evidence, and rendering findings of fact and
conclusions of law.

In disciplinary proceedings, after the respon-
dent’s time to answer expires, the complaint
and the answer, if any, are then lodged with the
Clerk of the Supreme Court. The complaint
and all further filings and proceedings with
respect to the case then become a matter of
public record.

The Chief Master notifies the respondent or
petitioner, as the case may be, and General
Counsel of the appointment and membership
of a Trial Panel and the time and place for hear-
ing. In disciplinary proceedings, a hearing is to
be held not less than 30 days nor more than 60
days from date of appointment of the Trial
Panel. Hearings on reinstatement petitioners
are to be held not less than 60 days nor more
than 90 days after the petition has been filed.
Extensions of these periods, however, may be
granted by the Presiding Master for good cause
shown.
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After a proceeding is placed in the hands of a
Trial Panel, it exercises general supervisory
control over all pre-hearing and hearing issues.
Members of a Trial Panel function in the same
manner as a court by maintaining their inde-
pendence and impartiality in all proceedings.
Except in purely ministerial, scheduling, or
procedural matters, Trial Panel members do
not engage in ex parte communications with the
parties. Depending on the complexity of the
proceeding, the Presiding Master may hold
status conferences and issue scheduling orders
as a means of narrowing the issues and stream-
lining the case for trial. Parties may conduct
discovery in the same manner as in civil cases.

Hearings are open to the public and all pro-
ceedings before a Trial Panel are stenographi-
cally recorded and transcribed. Oaths or affir-
mations may be administered, and subpoenas
may be issued, by the Presiding Master, or by
any officer authorized by law to administer an
oath or issue subpoenas. Hearings, which
resemble bench trials, are directed by the Pre-
siding Master.

TRIAL PANEL REPORTS

After the conclusion of a hearing, the Trial
Panel prepares a written report to the Oklaho-
ma Supreme Court. The report includes find-
ings of facts on all pertinent issues, conclusions
of law, and a recommendation as to the appro-
priate measure of discipline to be imposed or,
in the case of a reinstatement petitioner, wheth-
er it should be granted. In all proceedings, any
recommendation is based on a finding that the
complainant or petitioner, as the case may be,
has or has not satisfied the “clear and convinc-
ing” standard of proof. The Trial Panel report
further includes a recommendation as to
whether costs of investigation, the record, and
proceedings should be imposed on the respon-
dent or petitioner. Also filed in the case are all
pleadings, transcript of proceeding, and exhib-
its offered at the hearing.

Trial Panel reports and recommendations are
advisory. The Oklahoma Supreme Court has
exclusive jurisdiction over all disciplinary and
reinstatement matters. It has the constitutional
and non-delegable power to regulate both the
practice of law and legal practitioners. Accord-
ingly, the Oklahoma Supreme Court is bound
by neither the findings nor the recommenda-
tion of action, as its review of each proceeding
is de novo.
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ANNUAL REPORTS

Rule 14.1, RGDP, requires the PRT to report
annually on its activities for the preceding year.
As a function of its organization, the PRT oper-
ates from July 1 through June 30. However,
annual reports are based on the calendar year.
Therefore, this Annual Report covers the activ-
ities of the PRT for the preceding year, 2013.

ACTIVITY IN 2013

At the beginning of the calendar year, 11 dis-
ciplinary and 1 reinstatement proceedings were
pending before the PRT as carry-over matters
from a previous year. Generally, a matter is
considered “pending” from the time the PRT
receives notice of its filing until the Trial Panel
report is filed. Certain events reduce or extend
the pending status of a proceeding, such as the
resignation of a respondent or the remand of a
matter for additional hearing. In matters
involving alleged personal incapacity, orders
by the Supreme Court of interim suspension,
or suspension until reinstated, operate to either
postpone a hearing on discipline or remove the
matter from the PRT docket.

In regard to new matters, the PRT received
notice of the filing of 17 disciplinary complaints
and 10 reinstatement petitions. Trial Panels
conducted a total of 20 hearings; 18 in disci-
plinary proceedings and 2 in reinstatement
proceedings.

On December 31, 2013, a total of 9 matters, 3
disciplinary and 6 reinstatement proceedings,
were pending before the PRT.

CONCLUSION

Members of the PRT demonstrated continued
service to the Bar and the public of this State, as
shown by the substantial time dedicated to each
assigned proceeding, The members’ commit-
ment to the purpose and responsibilities of the
PRT is deserving of the appreciation of the Bar
and all its members, and certainly is appreciat-
ed by this writer.

Dated this 6th day of February, 2014.

PROFESSIONAL RESPONSIBILITY
TRIBUNAL

William G. LaSorsa, Chief Master

1. The General Counsel of the Oklahoma Bar Association custom-
arily makes an appearance at the annual meeting for the purpose of
welcoming members and to answer any questions of PRT members.
Given the independent nature of the PRT, all other business is con-
ducted in the absence of the General Counsel.

Proceeding Pending New Matters Hearings Trial Panel Pending

Type Jan. 1, 2013 In 2013 Held 2013 Reports Dec. 31, 2013
Disciplinary 11 17 18 16 3
Reinstatement | 1 10 2 3 6
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DAY

2014 Law Day Celebrations to

Promote Civics Education

Thursday, May 1, is set for ‘Ask A Lawyer’ Day

Increasing public understanding of courts and the judiciary is a major e o feacmr
goal for 2014 OBA President Renée DeMoss. The annual celebration of Law Bay 2014
Law Day is the perfect opportunity for Oklahoma lawyers to support '
this leadership initiative by continuing our state’s tradition of educa-

tional outreach as we spotlight the freedoms, rights and responsibilities D emocrao Cy

we enjoy under our three independent branches of government.

The celebration is now underway! The annual Ask A Lawyer TV show
is in production, the art contests have been judged, and county bar asso- ‘
ciations should begin planning events now. In addition to the opportu- o u
nity to promote civics education, Law Day gives Oklahoma lawyers the
chance to participate in a large-scale community service event designed

to enhance the image of the legal profession while providing assistance
to those who need help with legal questions.

We can’t accomplish these important tasks without the participation
of our local county bar associations. Mark your calendars now! Thursday, May 1 is the day Law Day
will be observed in Oklahoma this year. The TV show will air on OETA stations across the state from
7-8 p.m. Counties hosting Ask A Lawyer call-in events are asked to be available to take calls during
this hour for maximum publicity of this community service event.

Thanks to those counties that have already submitted the name of their Law Day chairperson:

Beaver: Todd Trippet McIntosh: Brendon Bridges

Bryan: Julie Cuesta-Naifeh Oklahoma: Curtis Thomas

Choctaw: John Frank Wolf III Ottawa: Matt Whalen

Comanche: Aimee Vaderman Payne: Jimmy Oliver

Craig: Ryan Olsen Pontotoc: Jenna Owens

Dewey: Judge Rick Bozarth Seminole: Judge Tim Olsen, Gordon Melson
and Jack Cadenhead

Garvin: Laura Schafer
Stephens: Jamie Linzman-Phipps

Tulsa: Rachel Mathis

LeFlore: Jolyn Belk and Amanda Grant

McCurtain: Kevin Sain

Is your county missing from this list? Please submit the name of your Law Day chairperson as soon
as possible to Lori Rasmussen, OBA Law Day coordinator, lorir@okbar.org, 405-416-7017.
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54th Legislature 2nd Session and
the Business of Lawyers

By John Morris Williams

On Feb. 3, 2014, the 2nd
session of the 54th Oklahoma
Legislature began. Prior to the
beginning of the session, the
OBA Legislative Monitoring
Committee met and identified
489 bills to put on our master
list of bills that OBA members
might be interested in tracking.
The list includes diverse subjects
ranging from health care to the
judiciary. The master list is on
the OBA website at www.okbar.
org/members/Legislative and
will be updated weekly for
members wishing to track bills
on the list.

Also, the committee devel-
oped some “top 10” lists and a
list called “bills every lawyer
should know about.” The lists
are not advocating any position.
They are there to inform OBA
members about pending legisla-
tion that might affect them and
their clients.

This year we have set March
25 as our Day at the Capitol.
Every day the Capitol is filled
with citizens and lobbyists
advocating positions on bills of
interest to them. As lawyers
almost every bill in the Legisla-
ture that becomes law in some
way affects members of the legal
profession. Needless to say, as
lawyers the law is pretty impor-
tant to us. It is our profession; it
is the substance of our work.

Please put this date on your cal-
endar and plan on being with
OBA President Renée DeMoss
and your peers as they visit with
legislators in person about pend-
ing legislation.

| want to
encourage you to
participate in our
grand democracy and
et your voice be
heard.

I realize that practicing law-
yers are busy folks and watch-
ing 3,000 pieces of legislation is
pretty much a full-time job. In
fact, many businesses, organiza-
tions and a myriad of other
groups hire lobbyists who do
nothing else every day but come
to the capitol to influence the
outcome of pending legislation.
However, as public citizens edu-
cated in the law, I believe every
lawyer who has knowledge to
lend to pending legislation has a
duty to do so. In this day of elec-
tronic communications and ease
of bill tracking, it is relatively
easy to let your voice be heard.

The Oklahoma Legislature
website contains a free bill
search and tracking feature. It
also has contact information for
all legislators. To access it simply
type in “Oklahoma Legislature”
in your search engine, and it will
appear. The home page features
are fairly self explanatory and
will allow any member of the
public to search for bills and
to create a tracking list that
updates bills as they move
through the session. Of course,
the OBA will be updating its list
and will add any bill to the list
requested by an OBA member.
Whatever method you choose,
it is easier than ever to be
informed about pending
legislation.

As the session progresses,
many bills will die and many
will be amended, but in the end
bills will be passed that affect
the lives and livelihood of peo-
ple. I want to encourage you to
participate in our grand democ-
racy and let your voice be heard.
After all, the law is the business
of lawyers.

To contact Executive Director
Williams, email him at johnw@
okbar.org.

OBA DAY AT THE CAPITOL ®* MARCH 25
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TIPS

What Tech Tool Should I Use
to Do That?

By Jim Calloway

How do I do that? It is one
of the challenges we all live
with in today’s times. We
need to do something with
our technology, and we are
aware that there are technolo-
gy tools to do it. We just aren’t
sure which of the many
available tools is appropri-
ate and how much training,
installation and setup will
be required to make it hap-
pen. After all, the point is to
do it more quickly and effi-
ciently, not to spend hours
researching software or apps
and customizing them. So
this month let’s cover a few
ways to do some common
technology tasks quickly.
Hopefully, many readers
will be aware of several of
these methods already.

HOW DO I FIND THE
ANSWER TO ALMOST ANY
FACTUAL QUESTION?

We all know the answer to
this one, right? You can quick-
ly find an amazing number of
facts by using Internet search
engines, with Google being
the most popular. But what
you may not know is that
Google has been changing the
algorithm it uses to provide
answers to our queries. Now
Google does a much better job
of returning an initial search
result that attempts to provide
the answer to the question
that you are really asking.

Vol. 85 — No. 5 — 2/15/2014

To see this in action, just
type in one of my favorite
search terms — Oklahoma
City Thunder. No longer is the
team’s official website the
very first result, although you
can easily scroll down to find

that result. Instead, you find
the score of the most recent
game or the time of the
upcoming game along with
some facts about the team
from Wikipedia, the team ros-
ter, graphics associated with
the team and recent news
items associated with the
team. This is a very good
example of how Google search
works differently today.

If Google doesn’t return the
search results you want,
remember that the Internet is
so massive today you may
need to use many words in
your Google search query to
find what you want. So do a
short search first, and if that
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doesn’t return what you're
seeking, try using a lot of
words for your Google search.

HOW CAN I FIND
INFORMATION ABOUT A
PERSON INEXPENSIVELY?

Lawyers often find them-
selves in a situation where
they would like to be able to
do a quick and easy back-
ground check on an individ-
ual or try to do a “skip
trace” on someone who has
vanished, whether they are
opposing party, witness or
lost heir. A good first start-
ing point is TLOxp® for
Legal Professionals, online
at www.tlo.com/legal-
professionals. The service
has a 15-day free trial and
offers searches for $1 and
more comprehensive reports
for $5. You can see the various
types of searches available at
www.tlo.com/general_
pricing. html.

I NEED TO SCHEDULE A
CONFERENCE CALL OR
OTHER EVENT WITH
OTHERS IN DIFFERENT
TIME ZONES. HOW CAN
I DO THAT EASILY?

TimeandDate.com has been
online for a long time. This
nice website provides a time
zone map, a free meeting
planner, the current time to
the second, a printable PDF
calendar, a future date calcula-
tor and about any other
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resource you can imagine
related to times and dates.

Scheduling a meeting with
one other person is fine to do
by email, but if there are three
or more people involved, you
always want to use a free
meeting scheduling app like
Doodle (http://doodle.com),
Meeting Wizard (www.
meetingwizard.com/) or
WhenlsGood (http://
whenisgood.net/).

I HAVE A DOCUMENT IN
MY HAND THAT I NEED
TO EMAIL TO SOMEONE,
BUT I DON'T HAVE A
SCANNER. WHAT DO

I DO?

At this point every law
office should have a scanner.
But there will still be many
times that you will find your-
self away from the office in a
situation where you do not
have access to a scanner. This
is one of the best reasons to
have a smart phone. Today’s
smart phones have very high
resolution cameras that can
take a picture of an entire 8
1/2” by 11”7 document. Some-
times just sending a picture
will accomplish your purpose.
But there are a number of
apps that will convert a pic-
ture on your phone to a PDF
tile before emailing it. For iOS,
check out Scanner Pro for
iPhone from Readdle ($6.99)
or JotNot Scanner Pro ($1.99).
For the Android platform
there are a number of applica-
tions available in the Google
Play store. The free Cam
Scanner app receives a lot of
great reviews (All lawyers
with Android phones should
certainly check out Jeffrey
Taylor’s blog post “2013’s Best
Android Apps for Lawyers,”
http://thedroidlawyer.
com/2013/12/2013s-best-
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android-apps-for-lawyers/for
many more great apps.).

I KNOW I'M NOT
SUPPOSED TO USE THE
SAME PASSWORD FOR
ALL OF MY WEB SERVICES,
BUT THERE IS NO WAY TO
REMEMBER SO MANY
DIFFERENT PASSWORDS.
WHAT SHOULD I DO?

Not only should you not use
the same password for multi-
ple different logins, but pass-
words should not be words
that can be found in the dic-
tionary. They should be long,
at least 10 or 12 characters,
and include letters or symbols.
But you only need to memo-
rize a few passwords. You
need to memorize the pass-
word to login to your comput-
er. You need to memorize the
passwords to log into your
online banking accounts. And
you need to memorize the
password for your password
manager that remembers all
the other passwords for you.
Today it is simply impossible
to manage all of your pass-
words without using a pass-
word manager. Some popular
ones include LastPass,
1Password, Dashlane,
Roboform and KeePass.

WHILE DOING LEGAL
RESEARCH, I'M
ENCOUNTERING
PROBLEMS. HOW CAN I
GET TECH SUPPORT OR
IMPROVE MY ONLINE
LEGAL RESEARCH SKILLS?

If you are using your free
Fastcase legal research service
supplied by the OBA and
encounter problems, great free
tech support is available.
Telephone customer support
is available Monday through
Friday 7 a.m. to 7 p.m. central
time at 866-773-2782. You can
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also email support@fastcase.
com for support during those
hours or use the live chat fea-
ture on the website. Video
tutorials and other resources
to improve your skills in using
Fastcase can be found at
www.fastcase.com/support.

And, if you are not using
your free Fastcase account,
why not?

WHERE CAN I LEARN
MORE TECHNOLOGY TIPS
LIKE THESE?

Let me immodestly remind
you of my blog, Jim Callo-
way’s Law Practice Tips.
While the original address
(http://jimcalloway.typepad.
com/) still works, this year we
are adding an easier-to-
remember domain name —
www.lawpracticetipsblog.
com. But we all seem to be too
busy to remember to go visit
websites. If you are not yet set
up with an RSS newsreader to
get the feed from the blog,
then visit it today and enter
your email address in the sub-
scription box. You will receive
each of the blog posts, in its
entirety, via email the day
after the post hits the Internet.
This makes certain you will be
notified of my podcasts and
my column in the ABA’s Law
Practice magazine as well. We
hope to expand content on the
blog this year and encourage
those of you who haven't yet
subscribed to receive it by
email to do so.

Mr. Calloway is OBA Manage-
ment Assistance Program direc-
tor. Need a quick answer to a tech
problem or help resolving a man-
agement dilemma? Contact him
at 405-416-7008, 800-522-8065
or jimc@okbar.org. It’s a free
member benefit!
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It’s Confidential!

By Travis Pickens

Confidentiality under the
Oklahoma Rules of Professional
Conduct is often misunderstood
as being the same as attorney-
client privilege. It is not — and
is much broader in scope. Con-
fidentiality as defined in Rule
1.6 (a) is “information relating
to the representation of a cli-
ent.” That is not simply the
communications between attor-
ney and client; it is instead
everything pertaining to the
representation. It includes not
only the attorney-client com-
munications and strategies, it
includes the identity of the cli-
ent, the subject matter or case
the lawyer is working on and
any details of the representa-
tion. Comment [3] to the rule
states “[t]he confidentiality
rule... applies not only to mat-
ters communicated in confi-
dence by the client but also to
all information relating to the
representation, whatever its
source” (emphasis added).

The reason for this rule is the
overwhelming importance of
the client trusting you to learn
what may be embarrassing,
explosive or legally damaging
information. Full and frank dis-
closure and discussion within a
trusted confidential relation-
ship is the hallmark of the
attorney-client bond and with-
out which legal representation
is reduced to high-priced chit
chat. And, “[t]his prohibition
[not to disclose] also applies to
disclosures by a lawyer that do
not in themselves reveal pro-
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The reason
for this rule is
the overwhelming
importance of
the client trusting

you...

tected information but could
reasonably lead to the discov-
ery of such information by a
third person.”

EXCEPTIONS

Paragraph (a) goes on to trim
the scope a bit of what must be
kept confidential by adding
exceptions such as when the
client gives informed consent to
the disclosure, the disclosure is
impliedly authorized in order
to carry out the representation,
or the disclosure is permitted
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by paragraph (b) [paragraph
(b) generally deals with situa-
tions where the lawyer is made
aware of a potential crime or
harm to another person, the
instances when a lawyer is
defending a claim against her
or his own representation, the
disclosure is authorized by
other law, or importantly, when
the lawyer is securing legal
advice regarding his or her
own compliance with the Rules
of Professional Conduct. It justi-
fies an article all of its own and
will not be addressed here].

Therefore if a client has con-
sented to your disclosure of
information, it is not a viola-
tion. The tricky aspect to this
seemingly innocuous excep-
tion, however, is that the rule
requires the consent to be
“informed.” Again, this is
something that is not always
fully appreciated. “Informed
consent” is a defined term in
Rule 1.0 “Terminology” as
paragraph (e). It denotes that
the attorney has “communicat-
ed adequate information and
explanation about the material
risks of and reasonably available
alternatives to the proposed
course of conduct” (emphasis
added). That is much more
than simply asking permission
in general terms.

Another exception, and the
one that allows attorneys to
avoid the annoying hell of con-
stantly seeking client permis-
sion, is that of “is impliedly
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authorized in order to carry
out the representation.” In gen-
eral, what is “impliedly autho-
rized” will depend upon the
particular circumstances of the
representation. See, e.g., ABA
Formal Ethics Op. 01-421
(2001) (a lawyer hired by an
insurance company to defend
an insured normally has an
implied authorization to share
with the insurer information
that will advance insured’s
interests); Kan. Eth. Op. 01-01
(2001) (a lawyer whose client
inherited property from a for-
mer client is impliedly autho-
rized to disclose information
from the deceased client’s file
to effectuate inheritance.); but
see ¢f. ABA Formal Ethics Op.
93-370 (1993) (unless the client
consents, a lawyer should not
reveal to a judge —and a
judge should not require a
lawyer to disclose — the cli-
ent’s instructions on settlement
authority limits or the lawyer’s
advice about settlement).

LIMITED DISCLOSURES

Limited disclosures to a law-
yer outside a firm have been
found to be impliedly autho-
rized “when the consulting
lawyer reasonably believes the
disclosure will further the rep-
resentation by obtaining the
consulted lawyer’s experience
or expertise for the benefit of
the consulting lawyer’s client.”
But information protected by
the attorney-client privilege
should not be disclosed, nor
should information that is prej-
udicial to the client.? This is the
exception that allows us to
speak with another attorney
and brainstorm about particu-
lar scenarios, issues or potential
expert witnesses. This sort of
consultation should be done
discreetly, without using the cli-
ent’s name or information that
could lead someone to con-
clude the identity of the client
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or the particular matter. Fur-
thermore, only the information
reasonably necessary for the
consultation should be dis-
closed. A frequent sin here is
providing much more informa-
tion than necessary or privi-
leged information, either
because we are not being care-
ful or perhaps because the
information we have is amus-
ing or tantalizing.

An attorney is free to disclose
information to her or his own
office staff and other firm mem-
bers, unless a client has
requested otherwise (regarding
information beyond that neces-
sary to evaluate potential
conflicts).” Such a request to
limit disclosure within the firm
is uncommon but would be
understandable in certain
instances, such as for example,
a client contemplating a poten-
tial divorce, criminal charge or
sale of a well-known business.

An attorney can also make
limited disclosures to a non-
lawyer independent contractor
when necessary. This covers
situations like IT specialists,
accountants and expert wit-
nesses. See, e.g., Vt. Ethics Op.
2003-03 (n.d.) (it was permissi-
ble to use an outside computer
consultant to recover a lost
database file, which contained
confidential client information).
However here, a lawyer must
explain the scope and duty of
confidentiality to the non-
lawyer, ask the non-lawyer to
commit to uphold such duty
and satisfy him /herself that the
non-lawyer will follow ade-
quate safeguards to preserve
and protect confidential infor-
mation. This follows a super-
vising lawyer’s duty under
Rule 5.3 to put measures in
place to ensure the non-law-
yer’s conduct is compatible
with the professional obliga-
tions of the lawyer.

The Oklahoma Bar Journal

The ethical duty of confiden-
tiality of information and the
evidentiary privilege of the
attorney-client relationship
coexist, although Rule 1.6 nec-
essarily yields to the law of
privilege in the context of a
judicial proceeding where the
lawyer may be called as a wit-
ness or otherwise be required
to produce evidence concerning
a client".

BEST WAY TO AVOID
MISUNDERSTANDING

One of the best ways to avoid
a misunderstanding with a cli-
ent and a potential disciplinary
violation is to provide a written
explanation, in everyday con-
versational language, of many
of the matters pertaining to
your work for the client that are
beyond the scope of the fee
agreement, topics that you typi-
cally cover in a lengthy initial
meeting with the client or
through several later telephone
conversations or emails.
Among the topics should be the
meaning, scope and exceptions
for confidentiality of informa-
tion, attorney-client privilege
and the potential waiver of
privilege. These may be sub-
mitted to the client on paper, in
an email, on a video, DVD or
digital video file, along with
the other topics you typically
discuss with a client when you
begin representation.

Moreover, and importantly,
we attorneys have a duty to
make sure our staffs are educat-
ed and fully understand key
aspects of the Rules of Profes-
sional Conduct — confidentiality
being principal among those.
We must do more than create a
general culture of ethical com-
pliance. We must put specific
measures in place to ensure
compliance with the rules. Rule
5.3 (a). Supervising lawyers
should educate their staffs
through written materials, ori-
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entations for new employees
and periodic updates regarding
ethical duties as they evolve
through rule changes and

case law.

Finally, Rule 1.6 deals with
the disclosure by an attorney of
information relating to the rep-
resentation of a client during
the attorney’s representation of
the client. Other rules deal with

the lawyer’s duties of confiden-

tiality regarding a prospective
client, Rule 1.18, a former cli-
ent, Rule 1.9 (¢) (2), and, the
duties relating to the use of
such information to the disad-
vantage of clients and former
clients, which are Rules 1.8 (b)
and 1.9 (c)(1).

1. Rule 1.6 Comment [4]

FARZANEH

LAW FIRM, PC

IMMIGRATION

2. ABA Formal Ethics Op. 98-411; Rule 1.6
Comment [4].

3. Rule 1.6 Comment [5]; Boren v. Kirk, 878
P.2d 1059, 1994 OK 94.

4. Comment [3] to Rule 1.6.

Mr. Pickens is OBA ethics coun-
sel. Have an ethics question? It's a
member benefit and all inquiries
are confidential. Contact him at
travisp@okbar.org or 405-416-
7055; 800-522-8065. See Tips from
the OBA Ethics Counsel at www.
okbar.org/members/EthicsCounsel.

- A PDOFESSIONAL CORPORA

LAWYERS

EXPERIENCED IN
HANDLING COMPLEX
IMMIGRATION MATTERS

AV RATED

NEW LOCATION

1800 N. INTERSTATE DRIVE, SUITE 201
NORMAN, OKLAHOMA 73072

PHONE: 405-528-2222

FAX: 4052901491
CONTACT@FARZANEH.COM
WWW.FARZANEH.COM

FOLLOW US;
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Bass Law Welcomes Lori Smith
and Matt Von Tungeln to the
Firm’s Energy Practice

Lori and Matt are graduates of the University of
Oklahoma College of Law. Prior to joining the firm,
Lori and Matt worked in land and title at a leading
independent exploration and production company.

104 North Rock Island Avenue
P.O. Box 157
El Reno, OK 73036

201 Robert S. Kerr
10th Floor, Suite 1001
Oklahoma City, OK 73102

office 405.262.4040 fax 405.262.4058 web www.basslaw.net
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1SV UGG BN N IO NEWS

Top Five Reasons You Should Become
an OBF Fellow

By Dietmar K. Caudle
REASON #1: IT'S EASY

You are already a member of
the Oklahoma Bar Foundation
when you become licensed by
the Oklahoma Bar Association.
You are not a Fellow of the
Oklahoma Bar Foundation until
you subscribe to be a Fellow, a
Sustaining member, a Benefac-
tor member or one of the new
Community Fellows.

You can easily become an OBF
Fellow by submitting simple
enrollment information online
at www.okbarfoundation.org or
by completing the form located
in this bar journal. Or please
call the OBF at 405-416-7070 or
any of our Board of Trustees to
enroll. We will be happy to
assist you!

REASON #2: BE A PART OF
HISTORY

The OBF is the official chari-
table arm of the Oklahoma
Bar Association. The OBF was
founded in 1946 by Oklahoma
lawyers for all Oklahoma law-
yers. The OBF is the third old-
est state bar foundation in the
nation, which is something all
can be proud of.

The OBF has an IRS Code
501(c)(3) tax-exempt status.
By being an OBF Fellow, you
become an integral part of a
mission which transforms lives
for the better. Some 100,000
Oklahomans benefited from OBF
grant funding during 2013.
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REASON #3: GOOD DEEDS

Annual OBF grant awards are
divided into two distinct cate-
gories: 1) statewide OBF court
grants and 2) statewide OBF
grants for law-related nonprofit
charities.

This means that your geo-
graphic area of the state bene-
titted from OBF court grants
and other statewide OBF
grants.

More than $11 million has
been awarded!

OBF Fellow Members

REASON #4: IT'S A GREAT
BARGAIN

The OBF is your best place
for one-stop charitable giving.
The OBF is the primary grant-
making organization in Okla-
homa funding law-related
services and education. Your
OBF Board of Trustees repre-
sents all corners of the state and
oversees funded programs.

The Oklahoma Bar Journal

Where are you?

Your OBF board consists of
26 attorney members who serve
three-year staggered terms
with a maximum of two terms,
including the OBF past presi-
dent, ex-officio OBA president,
OBA president-elect, OBA exec-
utive director and an OBA
Young Lawyers Division
representative.

When you give to the OBE,
you are funding an umbrella of
diverse law-related services.
When you give to the OBF,
your donation is tax deductible.

OBA
Membership Not
OBF Fellows
91%

The OBF gives to causes that
lawyers and law firms care
about.

OBF one-stop giving helped
17 law-related programs and 13
court projects and law student
scholarships at all three law
colleges last year.
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REASON #5: IT FEELS GOOD

I have appointed a special
committee to develop a video
depicting the story of the OBF
and how lawyers came to be
helping Oklahomans in need.
Plans are underway to show
the OBF video story statewide
at CLE presentations, OBA Solo
and Small Firm Conference,
OBA Annual Meeting and other
bar related events.

Plans are to convey the OBF
story to the public whenever
and wherever possible. The
purpose of the OBF story is to
educate not only our member-
ship but also the public about
the OBF and the good work
being accomplished through
the OBF.

The OBF recently launched
the Community Fellows pro-

gram in which community-
minded businesses, law firms
and other affiliate groups can
unite with the OBF so that
more Oklahomans in need can
be served.

Bank of Oklahoma has
recently become a Community
Fellow offering premium ser-
vices and IOLTA rates to attor-
neys across Oklahoma. Others
honored as Community Fel-
lows are The Garrett Law
Center of Tulsa, Bass Law of
Oklahoma City and El Reno,
and the OBA Family Law
Section.

YOUR INVITATION

I understand that you are
probably not going to become a
Fellow unless you have been
asked. Please consider this to

be my invitation to you to
become a Fellow today!

Join the OBE.

WWW.OKBARFOUNDATION.ORG

ABOUT THE AUTHOR

Dietmar K.
Caudle prac-
tices in Law-
ton and serves
as OBF Presi-
dent. He can
be reached at
d.caudle@
sbcglobal.net.

tz:’gaféd and }ﬁemotz'ag(
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A simple and meaningful way to honor those who have played an important
role in your life or whose accomplishments you would like to recognize.
The OBF will notify your tribute or memorial recipient that you made a
special remembrance gift in their honor or in memory of a loved one.

Help the OBF meet its ongoing mission - lawyers transforming lives
through the advancement of education, citizenship and justice for all.

Make your tribute or memorial gift today at:
www.okbarfoundation.org/make-a-contribution

Or if you prefer, please make checks payable to:

Oklahoma Bar Foundation P. 0. Box 53036 Oklahoma City 0K 73152-3036
Email: foundation@okbar.org * Phone: 405-416-7070
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DI l[ OKLAHOMA

h Y BARFOUNDATION

2014 OBF Fellow and Community Fellow Enrollment Form

Name, Group name, Firm or other affiliation

Contact

Mailing and Delivery address

City/State/Zip

Phone Email

INDIVIDUALS: FELLOW ENROLLMENT
(1 Attorney 1 Non-attorney

___lwant to be an OBF Fellow now — Bill me later __ $100 enclosed and bill annually

____Total amount enclosed $1,000 ___ New lawyer 1st year, $25 enclosed &

" bill annually as stated
__New lawyer within 3 years, $50 enclosed

and bill annually as stated ____l'want to be recognized at the higher level of
. ) Sustaining Fellow and will continue my annual
___l'want to be recognized at the highest gift of $100
Leadership level of Benefactor Fellow and (initial pledge should be complete)
annually contribute at least $300
(initial pledge should be complete) ____ My charitable contribution to help offset the

Grant Program Crisis
GROUPS: COMMUNITY FELLOW ENROLLMENT

(J OBA Section or Committee [ Law firm/office 1 County Bar Association 1 IOLTA Bank
(1 Corporation/Business [ Other Group

Choose from three tiers of OBF Community Fellow support to pledge your group’s help:

$ Patron $2,500 or more per year

$ Partner $1,000 - $2,499 per year

$ Supporter $250 - $999 per year

Signature and Date OBA Bar #

Print Name and Title

OBF Sponsor (If applicable)
Kindly make checks payable to: Oklahoma Bar Foundation PO Box 53036 Oklahoma City, OK 73152-3036

405-416-7070  foundation @ okbar.org * www.okbarfoundation.org
THANK YOU FOR YOUR GENEROSITY AND SUPPORT!
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A (O ONER\VAE A DIVISION

Young Lawyers Inspired
After National Meeting

By Kaleb Hennigh

I recently returned from the
American Bar Association’s
Young Lawyers Division mid-
year meeting in Chicago, and I

thing of the past. The goal is
to make presentations within
schools and youth programs
in the United States. Details

am happy to report that I are online at http://goo.
believe the state of the Okla- \ gl/7hOOnu.
homa Young Lawyers Division The OBA YLD Board of
is sound. This meeting and . . o .
. . Directors has identified this as
those that I will continue to o
an initiative and has already

attend throughout my year as
chair are an opportunity to

voice the concerns and opin- This program is focused on

ions of Oklahoma young law-  ending the bullying epidemic
%fershto anational audience. It  and is a comprehensive initia-
slﬁgtree; dI; ;(;V;i?ei t:eg?(‘)eg;gms :r‘:g ;}e}zf)gscoe‘;lfg;g?ugi:mgw— service project, please contact
and networ/k with yé)ung law-  er our students edu}c)ator}s) and myself or another member of

C ’ . the OBA YLD board, and we

yers from across the nation. parents to make bullying a

Young Lawyers Educating & Empowering to End Bullying presented this program within
Oklahoma County, and we
have received wonderful
reviews. If you are interested
in assisting with this public

will get you started.
Programs such as Wills for
Heroes and Serving Our
Seniors are a great example of
how these national conferenc-
es can assist us as Oklahoma
young lawyers continue our
mission of community better-
ment through service pro-
grams. The OBA YLD has suc-
cessfully implemented both
programs throughout the state
over the past four years result-
ing in the YLD providing basic
estate planning documents
to numerous first responders
and seniors.

NEW PROJECT

The ABA has identified its
public service project this year
entitled BullyProof, Young
Lawyers Educating and : '
Empowering to End Bullying. Bar examination survival kits
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In addition to public service
and community improvement,
the OBA YLD is also commit-
ted to its current and future
membership. This month, in
addition to our regular busi-
ness, the OBA YLD board will
be working to assist those law
students and soon-to-be young
practitioners by preparing bar
examination kits to help ease
the stress and tension during
the bar exam.

Further, to assist our current
membership, I want to make
certain you are utilizing all

H

- -

D BENERT

Travel discounts for OBA members

Car Rental

Avis
Reference code A674000

Toll-free 800-831-8000
www.avis.com

Hertz
Discount number
CDP 0164851

Toll-free 800-654-3131
www.hertz.com

that the Oklahoma Bar Associ-
ation has to offer you by fre-
quently visiting the website at
www.okbar.org. Specifically,
follow the link to the YLD
page wherein you will find
information relating to our
projects, our committees and
our public service initiatives.
All of the upcoming events are
identified under our Schedule
of Events, and I encourage all
young lawyers to make a
choice, get involved with the
division and identify a com-
munity service project that

Go.

Colcord Hotel

Downtown Oklahoma City

$149/night Deluxe King,
Deluxe Double
$179/night Superior Corner
King
$279/night Colcord Suite

866-781-3800
Mention that you are an
OBA member

www.colcordhotel.com
access code OKBR

will allow you to better the
community in which you prac-
tice. Thank you!

ABOUT THE AUTHOR

Kaleb
Hennigh
practices in
Enid and
serves as
the YLD
chairperson.
P He can be
contacted at
hennigh@northwestoklaw.com.

Go Next

International Travel

Group rates available
Airfare from either
Oklahoma City or Tulsa,
accommodations,
transfers, breakfast buffet
and other amenities
included.

800-842-9023

www.GoNext.com

For more member perks, visit www.okbar.org/members/members/benefits
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1) (018 INFORMATION

First meeting: Thursday, Feb. 27 ¢ Canadian County Courthouse, El Reno
5 p.m. ¢ Public invited

Try this experiment: Ask your friends or neighbors
to name all three Kardashian sisters. Now ask them PROTECT YOUR COURTS
to name three Supreme Court justices. If they are PROTECT YOUR RIGHTS

like many Americans, they’ll easily rattle off “Kim,

Khloe and Kourtney,” but be utterly baffled about those men and women who protect their
constitutional rights and our American way of life by making fair and impartial decisions in
any number of court cases.

That’s why the OBA is launching a major public education initiative aimed at directly engag-
ing Oklahomans to promote understanding of the third branch of government. Also to be ad-
dressed is the topic of how we choose judges in Oklahoma, and how judicial selection affects
every citizen of our state. The first of several OBA-
and county bar-sponsored town hall meetings will
T take place Thursday, Feb. 27 at the Canadian

el County Courthouse in El Reno. The event begins

T ————— at 3 p.m. with up to two hours of CLE focused on
' 2 B YR practice management as well as judicial selection
issues. At 5 p.m. lawyers are invited to stay as the
| informal public discussion and reception begin.
i . The event will be attended by bar and civic leaders
] . as well as members of the judiciary. Guests are
. | encouraged. Non-lawyers are encouraged to RSVP
to info@courtfacts.org.
—
Oklahoma law- “Stress Management” will be the topic of the
yers, let your March 6 meetings of the Lawyers Helping
voices be heard! Lawyers discussion groups in Oklahoma City
OBA will host and Tulsa. Each meeting, always the first
its annual Day Thursday of each month, is facilitated by com-
at the Capitol on mittee members and a licensed mental health
March 25. Regis- professional. In Oklahoma City, the group
| tration begins at meets from 6 — 7:30 p.m. at the office of Tom
10 a.m. at the Cummings, 701 N.W. 13th Street. The Tulsa
Oklahoma Bar meeting time is 7 — 8:30 p.m. at the TU College
Center, 1901 N. of Law, John Rogers Hall, 3120 E. 4th Place,
Lincoln Blvd., and Room 206. There is no cost to attend and
the agenda will snacks will be provided. RSVPs to Kim Reber,
feature speakers kimreber@cabainc.com, are encouraged to
commenting on ensure there is food for all.

legislation affect-
ing various prac-
tice areas. Attendees will hear remarks
from bar leaders, and lunch will be pro-
vided before the group heads over

to the Capitol for the afternoon. Check
www.okbar.org for further updates.
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Have you checked out the OBA Facebook page?
It’s a great way to get updates and information
about upcoming events and the Oklahoma legal

community. Like our page at www.facebook.com/

OklahomaBarAssociation. And be sure to follow
@QOklahomaBar on Twitter!

ABA TECHSHOW 2014° is set for March 27-29
at the Chicago Hilton. The OBA is an event
promoter for ABA TECHSHOW 2014°, which
means our members can save by using the
OBA EP code EP1403. Check out the full
line-up of the 50 CLE sessions focused on the
latest technology trends. Register online at
www.techshow.com using the event promoter
registration form. The faculty members this
year include OBA members Jim Calloway and
Jeffrey B. Taylor.

The postjudgment interest rate to be
charged on judgments in accordance with
12 O.S. 2013 Supp. §727.1 (I) for calendar
year 2014 shall be 5.25 percent. Also, the
prejudgment interest rate applicable to
actions filed on or after Jan. 1, 2010, shall
be 0.05 percent. These interest rates will be
in effect from Jan. 1, 2014, until the first
regular business day of January 2015. The
interest rates by year are available at
www.oscn.net.

The following members have resigned as members of the association and notice is hereby

given of such resignation:

Albert Ernest Durrell

Ellen Gean Pierce

Emily Kay Bales
OBA No. 478

5807 E. 52nd Street
Tulsa, OK 74135-7504

Brett Alan Claar

OBA No. 22852

1306 S.W. Isham St.
Grants Pass, OR 97526

Steven Andrew Curlee
OBA No. 2110

600 Grimes Bridge Landing

Roswell, GA 30075-4652

OBA No. 21435
5211 Jericho Court
Houston, TX 77091

Jack Leon Fetzer

OBA No. 2886

299 Jasmine St.
Denver, CO 80220-5982

Sean Michael Hanlon
OBA No. 21513

2676 Tamarac Street
Denver, CO 80238

OBA No. 15238
8195 S. 865 E.
Sandy, UT 84094-0621

Kim L. Underwood
OBA No. 17357

810 Forest Run Drive
Eureka, MO 63025

Robert Duane Wilson
OBA No. 11574

P.O. Box 896

Arkansas City, KS 67005

Tony M. Davis
OBA No. 10268

Mark Pennington
OBA No. 10926

903 San Jacinto Blvd., 8319 McNeil Street
Ste. 332 Vienna, VA 22180
San Antonio, TX 78701

We want to feature your work on “The Back Page.” Submit
articles related to the practice of law, or send us something
humorous, transforming or intriguing. Poetry is an option too.
Send submissions no more than two double-spaced pages (or
1 1/4 single-spaced pages) to OBA Communications Director
Carol Manning, carolm@okbar.org.
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JZudos

ichael L. Brooks, of

Hartzog Conger Cason
& Neville in Oklahoma City,
has been selected to the 10th
Circuit Appellate Criminal
Justice Act (CJA) Panel. The
panel consists of private
attorneys who are eligible
to be appointed to represent
indigent criminal defendants
in 10th Circuit appeals.

ourtney Warmington, a

labor and employment
attorney at Crowe & Dunlevy,
was recently named general
counsel for the Oklahoma
Human Resource Society, a
nonprofit state affiliate of the
Society for Human Resource
Management that provides
services such as training, cer-
tification, education and net-
working opportunities to HR
professionals. Additionally,
Tanya S. Bryant has been
named Oklahoma City
Human Resource Society
general counsel. Ms. Bryant
is a director in Crowe &
Dunlevy’s labor and employ-
ment practice group. She
received her ].D. from OCU
in 2004 and is a member of
the OBA Labor and Employ-
ment Section.
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Patrick G. Colvin has
joined Jones, Gotcher &
Bogan as an associate. His
practice includes civil litiga-
tion, general business repre-
sentation and labor law. Mr.
Colvin received a B.A. in biol-
ogy summa cum laude from the
University of St. Thomas
before earning a J.D. with
highest honors from OU
where he was Order of

the Coif.

hesapeake Energy Corp.

announces Miles Tolbert
will join the company as asso-
ciate general counsel — envi-
ronmental health and safety
effective Feb. 17. Mr. Tolbert
is former Oklahoma Secretary
of the Environment.

he Oklahoma City office

of Doerner, Saunders,
Daniel & Anderson has been
relocated to the historic High-
tower Building at 105 N.
Hudson Ave.

he Tulsa law firm Atkin-

son, Haskins, Nellis, Brit-
tingham, Gladd & Fiasco
announces Andrew G. Wake-
man has become a partner in
the firm. Mr. Wakeman began
working at the firm in 2006
upon graduating from the TU
College of Law with highest
honors. His practice focuses
primarily on litigation, in-
cluding cases involving medi-
cal malpractice, automobile
negligence, insurance bad

The Oklahoma Bar Journal

S

faith and commercial
disputes.

he shareholders of McA-

fee & Taft have elected
Stephen M. Hetrick as the
newest member of its board
of directors. He joins Michael
Blake, Jennifer Callahan,
Robert L. Garbrecht, Michael
Joseph and Michael Lauder-
dale — all of whom were re-
elected for another one-year
term — as well as managing
director Richard Nix on the
seven-member board. Mr.
Hetrick is a Tulsa-based cor-
porate attorney whose prac-
tice encompasses a broad
range of complex business
transactions including merg-
ers and acquisitions and real
estate transactions.

First American Title Insur-
ance Company announces
that Charis L. Ward has
joined the company as
Oklahoma agency counsel.
Ms. Ward was previously
with Lamun Mock Cunnyn-
ham & Davis and is admitted
to practice law in Oklahoma
and Texas.

laine Peterson joined

Parman & Easterday, an
Oklahoma City estate plan-
ning, elder law and business
planning firm. Mr. Peterson
focuses his practice on estate
planning and tax law, is a cer-
tified public accountant and a
certified valuation analyst. He
received his ]J.D. from OU in
1999 and holds a bachelor’s
degree in accounting also
from OU.

obel & Erwin PLLC in
Tulsa announces that M.
Catherine Coulter has joined
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the firm. Ms. Coulter gradu-
ated from the TU College of
Law, where she was an arti-
cles and research editor of the
Tulsa Law Review and magis-
trate of Phi Delta Phi. Ms.
Coulter graduated with a B.A.
with honors from Missouri
State University. She will
primarily practice in the area
of immigration law at the
administrative and appellate
level.

hillips Murrah announces

that Joshua L. Edwards
and Jim A. Roth have been
elected as new directors by
the firm’s shareholders. Mr.
Edwards is a corporate attor-
ney who represents clients in
a broad range of commercial
transactions. Mr. Roth is a for-
mer Oklahoma Corporation
Commissioner and chair of
the firm’s clean energy prac-
tice group. He represents a
number of clients in their nat-
ural gas ventures as well as
assisting them in the develop-
ment of Oklahoma-based
wind farms and other new
clean energy initiatives.

Brad Miller, J. Logan John-
son, Jami Rhoades
Antonisse and Weston H.
White announce their new
partnership in the law firm of
Miller & Johnson PLLC, a
civil litigation and trial prac-
tice. Mr. Miller entered the
practice of law in 1985. He
has represented both plain-
tiffs and defendants in over
200 jury trials, many of which
included multi-million dollar
claims. Mr. Johnson was
admitted to the practice of
law in 1988 and currently
works as a trial lawyer han-
dling a variety of civil matters
including personal injury,
insurance disputes, medical
malpractice, nursing home
injury and construction
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defect. In addition, Mr. John-
son serves as a mediator in
civil, commercial and
employment cases. Mrs.
Antonisse was admitted to
the practice of law in 2005.
She served a one-year term as
law clerk to Judge James H.
Payne in the U.S. District
Court for the Eastern District
of Oklahoma prior to entering
private practice. Mr. White
entered the practice of law

in 2007 and has focused on
nursing home litigation, con-
struction litigation and gener-
al insurance defense. Miller &
Johnson PLLC is located at
1221 N. Francis, Suite B, in
Oklahoma City. For more
information, call the firm at
405-896-4388.

Drummond Law PLLC
announces that Garry M.
Gaskins II has been named
managing attorney. Mr.
Gaskins joined the firm as an
associate in 2008. He received
his B.A. from OU in 2001 and
his J.D. with highest honors
from the TU College of Law
in 2004, where he served as
editor of the Tulsa Law Review,
was awarded Order of the
Curule Chair and was a Phi
Delta Phi member. His prac-
tice focuses on banking,
employment, oil and gas,
construction and complex
civil litigation.

utak Rock LLP announces

that Christopher S. Her-
oux has been named a part-
ner in the firm. Mr. Heroux
has a wide-ranging transac-
tional law practice focused
in the areas of oil and gas,
energy and mining law, repre-
senting local, national and
international companies in
connection with mergers and
acquisitions, joint ventures,
participation and develop-
ment projects. Mr. Heroux’s
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experience includes working
as outside counsel for oil and
gas exploration and produc-
tion and mining companies
handling all aspects of the
companies’ legal service
needs, as well as assisting cli-
ents with resolving disputes
relating to all facets of the oil
and gas industry. Mr. Heroux
is resident in the firm’s office
in Denver, Colo.

cAfee & Taft announces

the addition of Benja-
min L. Munda and J.D.
Brown as associates in its
Oklahoma City office. Mr.
Munda joins the firm’s intel-
lectual property group. His
practice encompasses the
areas of patent, trademark,
copyright, licensing and trade
secret law as well as litigation
involving disputes over intel-
lectual property assets. He is
a 2013 honors graduate from
the OU College of Law where
he served as note editor of the
American Indian Law Review,
was named to the Order of
the Coif and earned five
American Jurisprudence
Awards. He holds a bache-
lor’s degree in chemical engi-
neering, with a focus on bio-
technology and a minor in
chemistry from OU. Mr.
Brown joins the firm’s avia-
tion group. He represents cli-
ents in transactional matters
involving the buying, selling,
leasing, financing and regis-
tration of aircraft. He also
works with aircraft owners,
lenders, lessors and lessees to
protect their interests interna-
tionally. Mr. Brown earned a
].D. from OU, where he was a
member of the American Indi-
an Law Review.

GableGohNals announces
its 2014 officers and
directors: David Keglovits,
chair and CEQO; Sid Swinson,
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president; Dale Cottingham,
treasurer; Amy Stipe, secre-
tary; and John Dale, Terry
Ragsdale, Rob Roberston
and Scott Rowland are
directors.

ller & Detrich announces

that Andrew A. Shank
has become a shareholder of
the firm, where his practice
focuses on real estate devel-
opment, zoning and land use
planning, commercial signage
and civil and construction liti-
gation. Mr. Shank earned a
B.S. in business administra-
tion and a M.B.A. from TU.
He earned his law degree
from the TU College of Law
in 2008.

ina L. Izadi has joined the

firm Employers Legal
Resource Center. Ms. Izadi’s
practice consists mainly of
civil litigation focused in the
areas of labor and employ-
ment law, general business
and corporate law and gov-
ernment compliance. She also
counsels clients on best prac-
tices, workplace investiga-
tions, wage and hour issues,
policy review and manage-
ment training. Ms. Izadi is
licensed to practice law in
both Oklahoma and Texas.
She received the Maurice
Merrill Golden Quill award
from the OBA in 2005 and the
Golden Gavel award as the
2009 Law Day Committee
chair. She graduated from the
OU College of Law and she
received her undergraduate
degree from OSU. Ms. Izadi
may be reached at tizadi@
okemployerlaw.com or at
405-702-9797.

he Bethany Law Center,

LLP announces that Rob-
ert R. Redwine has joined the
firm. Mr. Redwine’s practice
focuses primarily on civil liti-
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gation, construction law and
business transactions.

he Fellers Snider law firm

announced that four asso-
ciates of the firm — Klint
Cowan, Kyle Evans, Heather
Lehman Fagan and Eric
Shephard — have become
shareholders. Mr. Cowan is a
litigator who focuses his prac-
tice on tribal law matters
including gaming law, elec-
tion law and financing. He is
a member of the Muscogee
Creek Nation bar. Mr. Evans
is a civil litigator whose prac-
tice encompasses business
related litigation with a focus
on defending insurers against
allegations of insurance bad
faith. Ms. Fagan is part of the
firm’s workers compensation
practice. In addition to prac-
ticing before the workers
compensation court, she
works with employers of all
sizes and their insurers on
issues impacting employees.
She earned a master’s degree
in human relations in addi-
tion to her ]J.D. Mr. Shephard
is a litigator who concentrates
on oil and gas litigation, busi-
ness litigation, medical mal-
practice defense, insurance
bad faith defense and com-
plex litigation (including class
action defense). The four new
shareholders are currently
based out of the firm’s Okla-
homa City office.

cAfee & Taft announces

the addition of real
estate and business attorney
Joe C. Lewallen Jr. and ener-
gy and oil and gas litigator J.
Todd Woolery. Mr. Lewal-
len’s practice encompasses a
broad range of complex busi-
ness transactions with an
emphasis on commercial real
estate development, including
land acquisition, financing
with debt and equity compo-
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nents and development and
construction of retail shop-
ping centers, office buildings,
hotels and mixed-use proj-
ects. Mr. Lewallen can be con-
tacted at joe.lewallen@mca-
feetaft.com. Mr. Woolery’s liti-
gation practice encompasses a
broad range of matters affect-
ing the energy industry, with
specific emphasis on disputes
involving oilfield and industri-
al pollution, bodily injury,
property damage, surface
damages and class actions.

His clients include oil and gas
exploration and production
companies, pipeline compa-
nies, oilfield service providers
and companies engaged in
renewable energy projects. Mr.
Woolery can be contacted at
todd.woolery@mcafeetaft.com.

im Drummond has accept-
ed a capital trial attorney
position as a regional public
defender for Texas Region 3,
officing in Burnet, Texas, and
is closing his private practice
in Norman. His email and cell
phone contacts will remain

the same: jim@
jimdrummondlaw.com and
405-818-3851.

Gungoll Jackson announc-
es Brian Boerner, Brian
Bowers and Michael Shan-
bour have joined the firm as
associates. Mr. Boerner previ-
ously worked at Chesapeake
Energy Corp. where he spe-
cialized in oil and gas title
examination. He holds a J.D.
and an undergraduate degree
from OU. Mr. Bowers gradu-
ated fourth in his class from
OCU School of Law. He will
practice in the firm’s Enid
office. Mr. Shanbour holds
undergraduate and law
degrees from OU. He has
experience in private practice
and most recently worked for
Chesapeake Energy Corp. His
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practice will focus on gas and
real estate title law and he is
licensed to practice in both
North Dakota and Oklahoma.

Podium

rae Gray, founder of

Landownerfirm.com and
a natural resources attorney,
was the featured speaker at
the “2014 Early Spring
Roundup,” on Jan. 27 in Ard-
more. Mr. Gray spoke to land-
owners about what to look
for when negotiating any
type of agreement with an
energy company.

im Rhodes, Oklahoma

County Court Clerk,
spoke to Leadership Oklaho-
ma City Signature Class 32
during the Class” Govern-
ment and Media Day on Jan.
9 in Oklahoma City. The topic
of the visit was “County Gov-
ernment 101.”

onna Jackson, of Donna

Jackson Law, Shannon
Taylor of Shannon Taylor
Law and Casey Ross-Pether-
ick, clinical professor for the
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Jodi Marquette American
Indian Wills Clinic at the
OCU School of Law and of
counsel at Hall Estill, will
present a CLE on Feb. 18,
2014, on Oklahoma probate
law. The CLE will be held at
Rose State College and pro-
ceeds will benefit the Senior
Law Resource Center of Okla-
homa City. For more informa-
tion, contact the Senior Law
Resource Center at 405-528-
0858 or info@senior-law.org.

dministrative Law Judge

Robert M. Murphy
recently presented “Child
Witness Testimony in Child
Abuse and Neglect Hearings”
to the Washington state Office
of Administrative Hearings in
Olympia, Wash. Judge Mur-
phy also presented “Evaluat-
ing Compelling Reasons to
Allow a Child to Testify by
Alternative Methods.” Addi-
tionally, he participated in a
panel on determining the
competency of child witness-
es and methods to protect the
physical and emotional well-
being of the child witness.

CO Professor Marty Lud-

lum recently spoke at the
International Business and
Economy Conference in Tian-
jin, China. His presentation
was titled “Intercultural Busi-
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ness Management: An Inves-
tigative Study of Future Rus-
sian Business Leaders.”

How to place an announce-
ment: The Oklahoma Bar Journal
welcomes short articles or
news items about OBA mem-
bers and upcoming meetings.
If you are an OBA member and
you've moved, become a part-
ner, hired an associate, taken
on a partner, received a promo-
tion or an award, or given a
talk or speech with statewide
or national stature, we’d like
to hear from you. Sections,
committees, and county bar
associations are encouraged

to submit short stories about
upcoming or recent activities.
Honors bestowed by other
publications (e.g., Super Law-
yers, Best Lawyers, etc.) will not
be accepted as announcements
(Oklahoma-based publications
are the exception.) Information
selected for publication is
printed at no cost, subject to
editing, and printed as space
permits.

Submit news items via email to:
Jarrod Beckstrom
Communications Dept.
Oklahoma Bar Association
405-416-7084
barbriefs@okbar.org

Articles for the March 15 issue
must be received by Feb. 24.
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Benjamin Russell Chapin
of Amelia Island, Fla., died
May 23, 2012. He was born
Novw. 8, 1920. He earned a
bachelor’s degree from South-
western College in Winfield,
Kan. He served in the U.S.
Army Air Forces during
World War II and was honor-
ably discharged in 1946. He
earned his J.D. from OU in
1948. He began practicing in
Perry, Okla., before moving to
Washington, D.C., to work on
U.S. Rep. George Howard
Wilson’s staff. He then began
his 25 years of work with the
U.S. Department of Justice,
beginning as a trial lawyer in
the civil division. He authored
the Federal Tort Claims Practice
Manual and portions of the
U.S. Attorneys” Manual. In
1976, Chapin left the DOJ
when the secretary of Hous-
ing and Urban Development
offered him the position of
director of regulations and
issuances. He then served as
director of legislative analyses
for the American Enterprise
Institute of Public Policy
Research before retiring in
1985. He was a member of the
Fourth Presbyterian Church
of Washington, D.C., and the
Amelia Plantation Chapel.

eorge B. Higgins of Plano,

Texas died Sept. 5, 2013.
He was born March 5, 1920 in
Cleveland, Okla. He attended
OU and earned a B.S. in busi-
ness in 1943. He served as an
officer in the Navy in World
War II. After the war he
returned to OU to study law,
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graduating in 1949. He spent
his legal career in the oil
industry and retired from Sun
Oil Co. in 1983. In retirement
he traveled the world and
spent many days volunteering
at Christ United Methodist
Church in Plano.

oseph Henry Humphrey of

Tahlequah died Oct. 10,
2013. He was born Sep. 14,
1933, in Cromwell. He served
in the U.S. Navy from 1950 to
1954. After his military service,
he earned a bachelor’s degree
from OU in 1959. After work-
ing for a few years he returned
to OU to study law and earned
his J.D. in 1964. He worked as
a lawyer for Halliburton then
served as a county and district
attorney in Stephens County
for over a decade. He also
served as executive director of
the Oklahoma District Attor-
neys Association for five years.
He then moved into private
practice until retirement.

amuel “Sam” Aaron

Kitterman Jr. of Las Vegas
died May 9, 2013. He was
born June 9, 1955, and earned
a bachelor’s degree from
UNLYV and his J.D. from TU.
He joined the bar in 1983. He
served with the U.S. Navy
J.A.G. before returning to Las
Vegas to continue practicing
law. He was a member of the
Church of Jesus Christ of Lat-
ter-day Saints, completing his
mission in Munich, Germany.
He served as high priest
counselor in the Stone Gate
Ward. He was a passionate
cyclist and participated in the
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Tour de Cure to increase
awareness fundraise for dia-
betes research.

onald Dean Laudick of

Edmond died Jan. 20,
2013. He was born Now. 16,
1948, in Hardtner, Kan. He
graduated from Woodward
High School in 1967, from
Northwestern State College in
1971 and earned his J.D. from
OU in 1974. He began his
career in Oklahoma City with
Ames, Daugherty, Black,
Ashabranner, Rogers and
Fowler where he focused his
practice on oil and gas and
real estate law. Later, he
worked at First America Title
& Trust Co. He enjoyed
debates and renovating and
selling houses.

]ames “Jim” R. Lieber of
Tulsa died Jan. 14, 2014.

He was born Oct. 19, 1958, in
Dallas. He earned a degree in
marketing and management
from OSU and earned his J.D.
from TU in 1982. He spent
much of his free time working
on his prized Nissan 280 Z.
He was also a member of the
Knights of Columbus. Memo-
rial contributions may be
made to the Myotonic Dys-
trophy Foundation.

.C. Mallett of Geary died

April 23, 2012. He was born
July 14, 1921, in Springfield,
Ark. He earned his J.D. from
OCU. He was a lifelong
member of the Greystone
Presbyterian Church.
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\WASVNAMSEONLINE

Stay _ I
Up-to-Date ' 0

All of your OBA-related
events are located in one
easy place - CLE, seminars,
conferences, section and
committee meetings.

www.okbar.org/
members/Calendar BlllS Of IntereSt
The second session of the 54th Oklahoma Legislature began
Monday, Feb. 3. We will you keep you updated on the status
T of nearly 500 bills of interest to Oklahoma lawyers as the
i e 5 Y legislative session progresses.
L ladetalae www.okbar.org/members/Legislative
T L et Or track individual bills
e NZ www.oklegislature.gov/
.93 2425 287 s

— Leadership, Management and
Herding Cats

Outsourcing

f Leadership and management
or are often used interchangeably in
. discussing law firm administra-
Beglnners tion, but there are differences that
require different sets of skills.
Check out Jim Calloway’s article, :
“Leadership, Management and " _
Herding Cats.” g p >

http://tinyurl.com/LeadershipHerdingCats

Lending Library

OBA Management Assistance program has law practice books
and other materials available for checkout. View the book list!
When business starts boom- www.okbar.org/members/MAP/LendingLibrary
ing, and you need to start out- ;
sourcing work, where do you
start?

When you're ready to
check out a book, just email
jimc@okbar.org or nickied@
www.attorneyatwork.com/ okbar.org

outsourcing-for-beginners
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SERVICES

BUSINESS VALUATIONS: Marital Dissolution * Es-
tate, Gift and Income Tax * Family Limited Partner-
ships * Buy-Sell Agreements * Mergers, Acquisitions,
Reorganization and Bankruptcy * SBA /Bank required.
Dual Certified by NACVA and IBA, experienced, reli-
able, established in 1982. Travel engagements accepted.
Connally & Associates PC 918-743-8181 or bconnally@
connallypc.com.

HANDWRITING IDENTIFICATION

POLYGRAPH EXAMINATION
Board Certified Court Qualified
Diplomate — ABFE Former OSBI Agent
Life Fellow — ACFEI FBI National Academy

Arthur D. Linville 405-736-1925

DO YOU OR YOUR CLIENTS HAVE IRS PROBLEMS?
Free consultation. Resolutions to all types of tax prob-
lems. Our clients never meet with the IRS. The Law
Office of Travis W. Watkins PC. 405-607-1192 ext. 112;
918-877-2794; 800-721-7054 24 hrs. www.taxhelpok.com.

INTERESTED IN PURCHASING PRODUCING &
NON-PRODUCING Minerals; ORRI; O & G Interests.
Please contact: Patrick Cowan, CPL, CSW Corporation,
P.O. Box 21655, Oklahoma City, OK 73156-1655; 405-
755-7200; Fax 405-755-5555; email: pcowan@cox.net.

APPEALS and LITIGATION SUPPORT
Expert research and writing by a veteran generalist
who thrives on variety. Virtually any subject or any
type of project, large or small. NANCY K. ANDER-
SON, 405-682-9554, nkanderson@hotmail.com.

Creative. Clear. Concise.

BRIEF WRITING, APPEALS, RESEARCH AND DIS-
COVERY SUPPORT. Eighteen years experience in civil
litigation. Backed by established firm. Neil D. Van
Dalsem, Taylor, Ryan, Schmidt, Van Dalsem & Wil-
liams PC, 918-749-5566, nvandalsem@trsvlaw.com.

OF COUNSEL LEGAL RESOURCES — SINCE 1992 —
Exclusive research & writing. Highest quality: trial and
appellate, state and federal, admitted and practiced
U.S. Supreme Court. Over 20 published opinions with
numerous reversals on certiorari. MaryGaye LeBoeuf
405-728-9925, marygaye@cox.net.

EXPERT WITNESSES ¢ ECONOMICS ¢ VOCATIONAL ¢ MEDICAL
Fitzgerald Economic and Business Consulting
Economic Damages, Lost Profits, Analysis, Business/
Pension Valuations, Employment, Discrimination,
Divorce, Wrongful Discharge, Vocational Assessment,
Life Care Plans, Medical Records Review, Oil and Gas
Law and Damages. National, Experience. Call Patrick
Fitzgerald. 405-919-2312.
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SERVICES

WANT TO PURCHASE MINERALS AND OTHER
OIL/GAS INTERESTS. Send details to: P.O. Box 13557,
Denver, CO 80201.

EXPERT WITNESS ON REAL ESTATE TITLES —
KRAETTLI Q. EPPERSON. Available as an expert con-
sultant and/or witness for litigation or appeals on Real
Estate Title matters. Over thirty years of experience in
title examination and title litigation. OCU Adjunct Law
Professor teaching Oklahoma Land Titles since 1982.
OBA Real Property Law Section Title Examination Stan-
dards Committee Chair since 1992. General Editor of
Vernon’s Oklahoma Forms 2d: Real Estate. Interested in
unusual and complex title issues. Over 200 papers pre-
sented or published on real estate and oil/gas matters,
especially title issues. Visit www.EppersonLaw.com, &
contact me at kqe@meehoge.com or 405-840-2470.

TREE DAMAGE, CONSULTING ARBORIST

Expert witness, tree appraisals, reports,
damage assessments, herbicide damage, hazard
assessments, all of Oklahoma and beyond.
Certified arborist, OSU horticulture alumni,
23 years in business. blongarborist@gmail.com;
405-996-0411.

DO YOU NEED A WEBSITE, BETTER WEBSITE, MORE
CLIENTS? Our internet marketing service is by an attor-
ney for attorneys. Complete website packages starting at
$350 a month. www.legalmarketingguru.com Call today
1-855-487-8101.

TRAFFIC ACCIDENT RECONSTRUCTION
INVESTIGATION ¢ ANALYSIS ¢ EVALUATION ¢ TESTIMONY
25 Years in business with over 20,000 cases. Experienced in
automobile, truck, railroad, motorcycle, and construction zone
accidents for plaintiffs or defendants. OKC Police Dept. 22
years. Investigator or supervisor of more than 16,000 accidents.
Jim G. Jackson & Associates Edmond, OK 405-348-7930

INSURANCE EXPERT - Michael Sapourn has been
qualified in federal and state courts as an expert in the
Insurance Agent’s Standard of Care, policy interpreta-
tion and claims administration. An active member of
the Florida Bar, he spent 30 years as an Insurance agent
and adjuster. He is a member of the National Alliance
faculty, a leading provider of education to agents. Call
321-537-3175. CV at InsuranceExpertWitnessUS.com.

FORENSIC ACCOUNTING SERVICES
BY FORMER IRS SPECIAL AGENTS
Litigation support, embezzlement and fraud investi-
gations, expert witness testimony, accounting
irregularities, independent determination of loss, due
diligence, asset verification. 30+ years investigative
and financial analysis experience. Contact
Darrel James, CPA, djames@jmgglobal.com or
Dale McDaniel, CPA, rdmcdaniel@jmgglobal.com,
405-359-0146.
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SERVICES

UNITED HEALTH FOUNDATION America’s Health
rankings 1998 Overall. Utah ranked 1st, Oklahoma
43rd, www.americashealthrankings.org/OK-UT/1998.
Join the Mormons. Live healthier. Contact Choate Wa-
ter Engineering, 209 East Broadway Avenue, Seminole,
74868, 405-382-8883, PottawatomieOK@live.com.

OFFICE SPACE

“OKLAHOMA CITY AV-RATED FIRM with beautiful
office & excellent Northwest OKC location has space
available for one or two attorneys and one support
staff. Includes reception area, free parking, conference
room, phone, and Internet. For more information,
please contact Ann at 405-600-9300. “

DOWNTOWN OKC OFFICE SPACE with practicing
attorneys one block from federal courthouse. Includes
receptionist, phone, internet, access to conference room,
and parking. Secretarial services also available. Call
405-239-2726.

PREMIUM EDMOND EXECUTIVE OFFICE SUITES;
with practicing attorneys; includes parking, internet,
conference room use, wifi, guest reception area; office
located on Boulevard between Memorial and 33rd; Call
405-285-8588.

GET A BRANCH VIRTUAL OFFICE starting at $500/
month Downtown OKC. Private Suites available. Ex-
ecutive Suites @ 100 Park Ave. A couple of blocks from
the courthouses, minutes from the Capitol, directly
across from Skirvin. Fully turnkey. Short-term leases
available, daily rental for conference rooms also avail-
able. www.ExecutiveSuitesOkc.com. 405-231-0909.

POSITIONS AVAILABLE

AN AV-RATED OKLAHOMA CITY DEFENSE FIRM
seeks an experienced personal injury and Workers
Compensation paralegal with at least 3 years experi-
ence in Oklahoma City. Please submit résumé and sal-
ary requirements to “Box Q,” Oklahoma Bar Associa-
tion, PO Box 53036, Oklahoma City, OK 73152.

ANGELA D. AILLES & ASSOCIATES, In-House counsel
for State Farm Insurance Companies, has an opening for
a PARALEGAL. Candidates must have prior experience
in personal injury/insurance defense litigation; must be
able to work effectively and efficiently in an electronic
environment; and must be highly proficient in Outlook,
Word, Adobe and use of the internet as a resource. Can-
didates should have experience handling cases for mul-
tiple attorneys at one time; be knowledgeable with state
rules regarding discovery and pleading practice; have
experience collecting and analyzing medical records;
and be capable of legal research and drafting motions.
Paralegal certification preferred. State Farm offers an ex-
cellent salary and benefits package. If interested, please
go to www.statefarm.com/ careers - Become a State Farm
Employee, search for Job #42893 and submit your online
application. EOE.
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POSITIONS AVAILABLE

FIRM SEEKS AN ATTORNEY WITH AN INTEREST
AND EXPERIENCE IN FAMILY LAW. Firm provides
office space, legal assistant, clients and all tools neces-
sary to practice. If interested please submit résumé via
facsimile to 405-703-7934, Attn: Office Manager.

EXPERIENCED LITIGATION ASSOCIATE (3-7 years)
needed by AV-rated Tulsa insurance and transportation
defense firm. Very busy, fast-paced office offering com-
petitive salary, health/life insurance, 401k, etc. Candi-
dates with strong academic background and practical
litigation experience, please send a cover letter, résumé
and writing sample (10 pg. max) in confidence via
email to legalhiringmgr@aol.com.

DEBEE GILCHRIST, AN AV OKLAHOMA CITY LAW
FIRM seeks attorney with 3-5 years’ experience in
transactional matters and background in accounting.
An advanced degree in accounting or CPA is preferred.
Bonus opportunity is available and salary is commen-
surate with experience. Applications will be kept in the
strictest confidence. Please send résumé to: DeBee Gil-
christ, 100 North Broadway, Suite 1500, Oklahoma City,
Oklahoma 73102. Attention: Human Resources.

ABOWITZ, TIMBERLAKE & DAHNKE, a mid-sized
AV-rated law firm located in downtown Oklahoma
City, is seeking an Associate Attorney with 3-7 years’
experience in litigation. Successful candidate must
have good research & writing skills, the ability to
manage a fast paced case load & depositions, motions
& trial experience. Our firm offers a competitive sala-
ry & benefits. Please submit résumé, references, salary
requirements & writing sample to Diana Akerman at
diana.akerman@abowitzlaw.com.

CONNER & WINTERS, a regional full-service firm,
seeks associate attorney with 1 to 4 years of experience
for a full-time litigation position in Oklahoma City. The
ideal candidate will possess excellent legal writing and
research skills, a willingness to work closely with senior
attorneys while independently taking responsibility for
challenging projects and cases in a variety of industries,
creativity and a strong academic background. This part-
nership track position is immediately available and
provides top of the market compensation and benefits.
Applicants should submit résumé, law school transcript
and writing sample under cover letter to “Recruiting
Coordinator” via email to OKCRecruiting@cwlaw.com.
All applications are confidential.

ASSISTANT ATTORNEY GENERAL. New position in
the General Counsel Section resulting from increased
demand for legal services from the Attorney General’s
Office. Licensed Oklahoma attorney with 7+ years ex-
perience. Strong research and writing skills required.
For further information refer to the Employment Op-
portunities section at www.oag.ok.gov. Send résumé
and writing sample to resumes@oag.ok.gov on or be-
fore March 3, 2014. Excellent benefits. Salary is com-
mensurate with experience. EOE.
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POSITIONS AVAILABLE

THE LAW FIRM OF PIERCE COUCH HENDRICK-
SON BAYSINGER & GREEN, LLP is accepting résumés
for an associate position in the Oklahoma City office
for those with 5-10 years experience. Prior experience
in general litigation is preferred and insurance defense
experience is a plus. Please submit résumés by email to
lawyers@piercecouch.com.

DEBEE GILCHRIST, A DOWNTOWN OKLAHOMA
CITY LAW FIRM seeks senior legal assistant or parale-
gal with 5 years’ experience establishing new entities
and operating agreements for transactional matters.
Firm provides a salary commensurate with experience,
a benefit package and bonus opportunity. Applications
will be kept in the strictest confidence. Please send ré-
sumé to: DeBee Gilchrist, 100 North Broadway, Suite
1500, Oklahoma City, Oklahoma 73102. Attention: Hu-
man Resources.

HOBBS STRAUS DEAN & WALKER, LLP, a national-
ly-recognized Indian law firm, is seeking an ASSOCI-
ATE ATTORNEY for its downtown Oklahoma City
location. Applicants should have a minimum 3-10
years’ experience in Indian Law and litigation with a
commitment to representing tribes and tribal organi-
zations. Preference will be given to attorneys with
demonstrated experience and/or education in Ameri-
can Indian Law. Applicant must be licensed to practice
in at least one jurisdiction. Membership in good stand-
ing in the Oklahoma Bar is preferred. If not a member
of the Oklahoma Bar, applicant must pass the Oklaho-
ma Bar within 15 months of hire date. Applicant should
possess excellent analytical, writing and speaking
skills and be self-motivated. Compensation is com-
mensurate with experience. Excellent benefits. Please
submit the following required documents: a cover let-
ter illustrating your commitment to promoting tribal
government and Indian rights, current résumé, tran-
script, legal writing sample, proof of bar admission,
and contact information for three professional refer-
ences to: cbonewitz@hobbsstraus.com.

_, Save a tree. PERE
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POSITIONS AVAILABLE

THE OKLAHOMA PUBLIC SCHOOL RESOURCE CEN-
TER SEEKS LEGAL SERVICES DIRECTOR. Responsi-
bilities: legal assistance to member schools, research cas-
es, draft papers on proposed legislation. Successful
applicant will have knowledge of state and federal laws
and regulations, legal research and writing. For more in-
formation and to apply, visit www.opsrc.net.

SOUTHWEST OKC LAW OFFICE seeking to expand
practice into the following specialties: Criminal De-
fense, Family Law and Immigration. Office Sharing
and referrals available. Send résumé to “Box N,” Okla-
homa Bar Association, PO Box 53036; Oklahoma City,
OK 73152.

CLASSIFIED INFORMATION

CLASSIFIED RATES: $1 per word with $35 minimum per in-
sertion. Additional $15 for blind box. Blind box word count
must include “Box __, Oklahoma Bar Association, P.O. Box
53036, Oklahoma City, OK 73152.” Display classified ads with
bold headline and border are $50 per inch. See www.okbar.org
for issue dates and display rates.

DEADLINE: Theme issues 5 p.m. Monday before publication;
Court issues 11 a.m. Tuesday before publication. All ads must
be prepaid.

SEND AD (email preferred) stating number of times to be pub-
lished to:

advertising@okbar.org, or
Emily Buchanan, Oklahoma Bar Association, P.O. Box 53036,
Oklahoma City, OK 73152.

Publication and contents of any advertisement is not to be
deemed an endorsement of the views expressed therein, nor
shall the publication of any advertisement be considered an en-
dorsement of the procedure or service involved. All placement
notices must be clearly non-discriminatory.

DO NOT STAPLE BLIND BOX APPLICATIONS

E) to receive court

lectronically @
http:/ my.okb_ar_._org
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Disorder in the Court

In my rural county, members
of the county bar accept court
appointments for cases not cov-
ered by the Oklahoma Indigent
Defense System. I accept appoint-
ments for mental health cases, rep-
resenting the respondents. These
appointments normally come
without warning and often require
that I be ready for a court hearing
the following day.

In one of my first cases, I was
explaining my client’s rights to
her, including the right to a hear-
ing before a jury and that, since
she was indigent, there would be
no cost. I realized then that the
information was received as
though I was describing how
to get free ice cream.

Putting my client’s wishes
before my own, I announced to
the court that my client desired a
hearing before a jury. I knew the
outcome would likely be the same
whether the case was tried to a
jury or to the judge; and so the
fun began.

Sherift’s deputies were sent out
to gather 16 or 18 prospective
jurors from those persons working
in town or visiting town that day.
As the prospective jurors entered
the courtroom, I realized that they
were mainly pulled from the same
building where I officed and from
the two local banks. I knew most
of these people and often laughed
and joked with them. Things were
continuing on a downward spiral.

The judge started voir dire by
asking how many of the prospec-
tive jurors knew the prosecutor.
Ten people raised their hands.
Then the judge asked how many
knew me. After the judge counted
11 hands, the judge commented to
the assistant district attorney
(ADA), “Well, Mr. [ADA], Mr.
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Buchanan appears more popular
than you.”

Normally, laughing jurors
would be inappropriate, but in
this case, it fit.

About five to 10 minutes into
voir dire, my client leaned over to
me and whispered, “I need to
pee.” I told her to wait just a bit
and she loudly responded, “No! I
need to pee and I need to pee
now!” The judge called a recess as
my client left the courtroom with
her deputy escort.

As we progressed through voir
dire, the same interruption from
my client became quite common,
being only minutes apart. By now
I was reasonably certain that the
jurors had reached a conclusion
about my client’s general mental
state and bladder size.

We completed voir dire and jury
selection with prospective jurors
being dismissed until we reached
the proper number. The jurors
were seated and the ADA started
his opening statement. In about
two minutes, guess what: My cli-
ent needed another bathroom
break. By then she just stood and
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left before the judge could call
a recess.

The judge, the ADA, the court
reporter and I were the only ones
in the courtroom during this
recess. The deputy in charge of
my client’s custody entered the
courtroom and delivered bad
news. Apparently, my client,
upon leaving the bathroom,
immediately crossed to the jurors,
lay down on a bench and pro-
ceeded to tell the jurors all about
this case before the deputy could
get her shut down. We were sud-
denly facing a mistrial.

I exited the courtroom to talk to
my client and in front of all jurors
she let me know that she didn’t
like this anymore. She didn’t care
what I did, she just wanted me to
get this over with. “Yes Ma’am,
we can do this. You just saved us
all,” I thought.

We stipulated to the petition
in chambers, and my client was
whisked away. The jurors were
brought into the courtroom one
last time, thanked for their effort
and released.

This case happened over 20
years ago, but still comes up once
in a while. Just recently, one of the
prospective jurors told me that she
never understood why the ADA
dismissed her. I politely informed
her that the ADA didn’t dismiss
her; I did. Every time I looked
at her, I could barely keep from
laughing about how ridiculous the
proceedings had become. I felt
that if one person ever laughed or
chuckled, hysteria could envelop
the courtroom.

Mr. Buchanan is chief justice
for Pawnee Nation Supreme Court,
municipal judge for the City of
Pawnee, and has a general practice
in Pawnee.
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PROGRAMS

March 7

Oklahoma City, OK
Oklahoma Bar Center
1901 N. Lincoln Blvd.

Interrupting Implicit Bias in the
Legal Profession: Practical Tools

Featured Speaker: Cristina D. Hernandez, Senior Consultant, Verna
Myers Consulting Group, LL.C, Baltimore

Law firms and corporate legal departments have made great progress in encouraging greater diversity and inclusion in the legal
profession. Our profession, however, still struggles with finding effective ways to overcome implicit bias, which negatively impacts
attorneys of all backgrounds and seniority levels. This program explores the challenge of implicit bias in the legal profession - what it is,

how it surfaces, and its impact on the day-to-day practice of law.

Christina D. Hernandez, Senior Consultant with Verna Myers Consulting Group, LLC, will present the latest legal thinking on implicit
bias in the legal profession and will facilitate an interactive discussion of compelling real-live scenarios encountered by attorneys and
other legal professionals. Participants will learn how to identify and counter implicit biases within and outside of their organizations and
how to develop best practices to move diversity and inclusion forward.

The seminar starts at 1:30 p.m.
and adjourns at 3;20 Ip.m.

For program details, log on to:
www.okbar.org/members/cle

Receive a $10 live program discount by registering
online at www.okbar.org/cle

Approved for 2 hours MCLE /2 Ethics.

$100 for early-bird registrations with payment received at least
four full business days prior to the seminar date; $125 for reg-

istrations with payment received within four full business days of
the seminar date. No discounts




Twelve Good Reasons
to Test Your Gase.

A jury can surprise you. But not always in a good way.

A focus group or mock trial conducted by Litigation Consultants
helps eliminate the unexpected, reveal the themes that will resonate,
and develop the strategies most likely to prevail.

Armed with this knowledge, you can present your case with confidence.
And enjoy the opposition’s surprise.

LITIGATION” "T‘
CONSULTANTS

Focused Case Direction

Joe Paulk Tulsa 918.582.7000
feampse: of Tha PR OKC 405.813.6000

and American Sociely
of Trial Constltants litigation-consultants.com




