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Leo J. Portman joins the Oklahoma City office as an Of Counsel attorney. He brings over 
thirty years of experience to GableGotwals in the areas of title examination and oil and gas 
law. He also practices in the areas of corporate liquidation, estate planning, and corporate 
and securities law. Prior to joining GableGotwals, Leo was a Sole Practitioner at Portman 
& Associates. He has previously served as President of an oil and gas company during 
bankruptcy liquidation and payment of creditors, all of whom were paid in full under his 
direction. He also fulfilled the role of sole practitioner for oil and gas corporations and 
outlined estate planning programs for clients.
 
Tom C. Vincent II has joined the Tulsa office as an Of Counsel attorney. Tom’s practice 
will focus on compliance issues, particularly in the banking industry. With extensive 
experience in the banking industry, Tom has served in senior compliance positions in 
different Oklahoma banks and financial institutions. He is also a Certified Regulatory 
Compliance Manager with experience in corporate governance, broker-dealer, and trust/
fiduciary compliance.

Welcome Leo and Tom!

TULSA   ·   OKLAHOMA CITY   ·   www.gablelaw.com

GableGotwals welcomes Leo J. Portman and Tom C. Vincent II
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Is it just me, or has the first half of the 2014 OBA year flown 
by for everyone? As summer now races by, I’d like to reflect on 
some significant events of the first six months of the year and high-
light just a few of fall’s coming attractions.

In January and February, the OBA instituted a public education 
initiative to engage our Oklahoma communities and bar members 
in a dialogue about the unique system of justice we enjoy. OBA 
lawyers must do our part to support a judiciary that is perceived by 
all as fair and impartial — and is free from undue 
pressure from politics and budgetary restrictions. 
Our initiative culminated in April and May with 
our Day at the Capitol and with OBA members 
uniting to ensure that Oklahoma lawyers continue 
to have a significant role in the Oklahoma judicial 
selection process.

Through judicial town halls, articles and speech-
es presented by your Board of Governors and oth-
ers, the OBA has addressed the importance of a fair 
and impartial judiciary in meetings across the state, 
including Custer, Canadian, Cleveland, Garfield, 
Oklahoma, McCurtain, Muskogee, Seminole and 
Washington counties. Our initiative is not a sprint, as 
they say, but a marathon. We will continue to go 
whenever and wherever we can to speak in support 
of our third branch of government. 

Your 24 OBa committees and 26 sections have 
been hard at work with activities too numerous to 
capture in this column. Just a few include the Leg-
islative Monitoring Committee, which worked tirelessly through 
the end of the legislative session to monitor the more than 2,500 

bills carried over from 2013 and the 2,000 new 
ones introduced in 2014. 

The 2014 OBA law Day and individual 
county Law Day programs were extremely 
successful in providing legal education pro-
grams and free legal advice to Oklahomans 
across the state. Cle programs provided by 
sections received rave reviews. These includ-
ed, among others, the Appellate College pre-
sented by the Litigation and Appellate Practice 
sections at the Oklahoma Judicial Center, and 
seminars presented by the Family Law, Bank-
ruptcy and Estate Planning sections. 

Our Law Schools Committee continues to 
work with our three law schools on small town 
practice opportunities for graduating law stu-
dents. At the 15th Annual solo & small Firm 

Conference held at the Hard Rock 
Hotel & Casino in Tulsa, the very lat-
est in legal technology was presented 
to a five-year, record-breaking crowd. 

In April, the OBA welcomed 76 
new law school graduates into the 
Oklahoma bar and graduated 23 
future OBA leaders from the OBA 

leadership academy. 
The YlD has been 
extremely active with 
its Bullyproof: Anti-Bul-
lying Initiative, its Day 
of Service project with 
the Oklahoma Regional 
Food Bank and its 
incredible support of 
the Judicial Town Hall 
Project. 

At the other end of 
the age spectrum, our 
new master law sec-
tion is soon to be 
unveiled and will be 
interacting with a new 
task force studying 
potential revisions and 
additions to Oklahoma 

rules providing protection for clients 
with attorneys who face problems 
due to age, illness, substance abuse 
and other issues. 

There is even more in store for fall 
2014. The Human trafficking task 
Force will present a seminar on Sept. 
19 on this issue that hits Oklahoma, 
as a “crossroads” state, particularly 
hard. A seminar sponsored by the 
OBa Women in law Committee is 
set for Oct. 3. It is titled, “A Dialogue 
on the Dynamics of a Fair and Impar-
tial Judiciary in a Politically Charged 
Nation,” with keynote speaker Bruce 
Peabody, a nationally recognized con-
stitutional law scholar and author. 

FROM THE PRESIDENT

Summer Reflections and Fall Projections
By Renée DeMoss

I am hopeful 
that in the 

second half of 
2014, we will 
continue to 

work together 
on projects 

and services 
relevant to all 
OBA members. 

President DeMoss 
practices in Tulsa.

rdemoss@gablelaw.com
918-595-4800

cont’d on page 1711
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Oklahoma recognized the need to address 
these concerns and passed the Deployed Par-
ents Custody and Visitation Act (DPCVA) in 
May 2011. Family lawyers in Oklahoma should 
be familiar with the act in order to best serve 
their military clients. 

tales FrOm tHe trenCHes

In the first dozen years of the 21st century, 
deployed American troops found themselves 
on the hills, in the valleys and on the plains of 
Iraq, Libya, the Philippines, Afghanistan and 
elsewhere fighting insurgents and despots, sui-
cide bombers and hostile tribal militias. Increas-
ingly, they also found themselves fighting a 
rear-guard action, namely, custody battles on 
the homefront. For many of these service per-
sonnel, “obedience to the call” can mean loss of 
custody of (or visitation rights with) their chil-
dren. Whether the call to duty involves mobili-

zation for National Guard and Reserve person-
nel or deployment overseas for those on active 
duty, it carries with it the potential for breaking 
the bonds of servicemembers with their chil-
dren.

Mobilizations and deployments can take 
their toll on the family court judges who han-
dle custody cases as well. Often it appears that 
there are no clear rules to guide family court 
judges when a family separation arises, there is 
a dispute over the care of children, and there is a 
uniformed parent. One of the biggest areas of 
change in family law in the last 10 years has 
been the movement among states to enact legis-
lation protecting the rights of servicemembers 
and their children in custody and visitation 
matters; as of 2014, there are 48 states that have 
passed laws that protect military personnel in 
these disputes.

A Practical Guide to Representing 
Military Parents 

A General Overview of the Deployed Parents Custody 
and Visitation Act, Enacted May 26, 2011

By Mark E. Sullivan & Ashley L. Oldham

Home to six military bases, Oklahoma is no stranger to cus-
tody cases in which one — or both — parent(s) serve in our 
country’s armed forces. Military custody cases are often 

complicated by the possibility or reality of the servicemember-
parent being ordered to temporarily relocate outside of Oklahoma. 
What happens to the deploying parent’s custody and parenting 
time with the child during deployment? How will decision-making 
authority be allocated while one parent is absent on military orders? 
What happens when the deployed parent returns?

Children
and the LAW
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A troublesome example of such a homefront 
battle involving military custody is found in a 
Colorado case, In re Marriage of Brandt,1 decid-
ed Jan. 23, 2012. In In re Marriage of Brandt, the 
mother was granted primary physical custody 
under a Maryland order but transferred physi-
cal care of the child temporarily to her ex-hus-
band in Colorado while she was deployed to 
Iraq for six months.2 Upon her return, the 
father filed a motion for Colorado to assume 
jurisdiction, alleging that neither the child nor 
any party “currently resided” in Maryland and 
asking the judge to modify custody and trans-
fer primary physical custody permanently to 
him. Pursuant to the Uniform Child Custody 
Jurisdiction and Enforcement Act (UCCJEA), 
the judges in Maryland and Colorado con-
ferred but could not agree on which state prop-

erly had jurisdiction to modify custody under 
the UCCJEA. 

Ultimately, the Colorado Supreme Court 
held the term “presently reside” in the UCCJEA 
is not the same as “currently reside” or “physi-
cal presence,” and that a judge must make an 
inquiry into the totality of the circumstances to 
determine a person’s permanent home or 
domicile. The case highlighted a growing trend 
where one parent seizes the opportunity to re-
litigate custody by winning the race to the 
courthouse while the other parent is absent 
from the issuing state due to military orders. 

In addition to questions surrounding juris-
diction, family court judges also began to con-
front the challenge of addressing visitation 
privileges during deployment. If the service

Military custody, visitation and 
support cases can be intimidating. 
In the back of a lawyer’s mind, it is 
clear that federal law comes into 
play. Next, add the Department of 
Defense’s guidelines, policies and 
instructions. Finally, there is Oklaho-
ma law for deployed service mem-
bers. But there is not just Oklahoma’s 
law to consider. Due to the mobility 
of servicemembers (SMs) and their 
families, other state laws come into 
the mix and into the jurisdictional 
conflict. 

One of the biggest changes in 
family law in recent years has been 
newly enacted state legislation pro-
tecting the rights of servicemembers 
and their children in custody and 
visitation matters. In 2011, Oklaho-
ma enacted a version of the Uni-
form Deployed Parents Custody and 
Visitation Act.1 The act deals with the 
custody, visitation and support issues 
in the event of deployment. The act 
protects the rights of the SM to 

ensure custody arrangement in 
place before deployment will be 
reinstated post-deployment. There 
are provisions for deployment, mili-
tary absences, delegated visitation, 
communication with the children 
during deployment, expedited hear-
ings, electronic testimony in court 
and what happens when the SM 
returns. This article deals with the 
basic mechanics and must-know 
rules of the act.

Why do we need this new act? Why 
can’t the federal law be enough 
protection for custody and visita-
tion issues under the Servicemem-
bers Civil Relief Act (SCRA)? 

In 2003, the Soldiers’ and Sailors’ 
Civil Relief Act was rewritten and 
renamed the Servicmembers Civil 
Relief Act.2 The SCRA was enacted 
to enable soldiers to devote their 
time and energy to the defense of 
the nation and to provide for tem-
porary relief by postponing or sus-

pending certain civil obligations that 
affect the soldiers’ civil rights during 
their military service.3 One of the 
important additions to the SCRA is 
the protection a servicemember 
has in regard to child custody in the 
case of divorce or separation. The 
SCRA assists soldiers by preventing 
the civilian spouse from obtaining a 
permanent child custody order if the 
soldier is unable to appear. Judges 
must grant stays under the SCRA but 
the stays are only mandatory for the 
first 90 days. A subsequent stay is 
discretionary. The soldier must be 
cognizant of the fact that the stay is 
a temporary relief. Once the deploy-
ment is over the stay will be lifted. 
Nothing in the SCRA gives the SM 
custody or visitation rights. An excel-
lent discussion of the SCRA is SCRA: 
The Real “Rules of Engagement” 
and its Impact in Family Law Prac-
tice, Oklahoma Bar Journal, Aug. 
11, 2012, Vol. 83, No. 20.

Can We Take Away the Distraction of the 
Civil Wars the Soldier Fights at Home? 

By Suzanne Woodrow Snell
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member is sent some distance away from their 
residence on military orders, their children’s 
contact with them is virtually terminated. This 
is especially true if the other parent refuses to 
allow the child to visit with the servicemem-
ber’s relatives, claiming that parenting time 
belongs solely to the noncustodial parent and 
that the courts lack the power to grant parent-
ing time to nonparents. In 2007, Colorado rec-
ognized the concept of delegated parenting 
time in In re Marriage of DePalma.3 The Colorado 
Court of Appeals held that the court had the 
power to determine who could care for the 
children during his parenting time while he 
was on military deployment, including having 
the children in the father’s home with his new 
wife during his parenting time.

tHe unIFOrm DePlOYeD Parents 
CustODY anD VIsItatIOn aCt

In 2010, a committee of the Uniform Law 
Commission (ULC) began to examine how to 
address the problems around custody, visita-
tion and decision-making authority for mobile 
military parents. The committee addressed 
numerous issues, including substitution of 
visitation by stepparents and grandparents 
during deployment, as well as how to issue 
temporary custody orders during a military 
parent’s deployment. In July 2012, the ULC 
issued the Uniform Deployed Parents Custody 
and Visitation Act (UDPCVA), a model statute 
for use by the states in improving custody and 
access proceedings for military families. Okla-
homa enacted a version of the UDPCVA on 
May 26, 2011. This article provides a general 
overview of Oklahoma’s DPCVA. 

Where is this act found? 

Oklahoma Statute 43 O.S. §150 et 
seq. is the Oklahoma Deployed Par-
ents Custody and Visitation Act. 

Who is covered by the act? 

Servicemembers. This definition 
includes the active or reserve com-
ponents of the Army, Navy, Air Force, 
Marine Corps or Coast Guard or the 
active or reserve components of the 
National Guard.4 “Deploying parent 
means a legal parent of a minor 
child or the legal guardian of a 
child, who is a member of the Unit-
ed States Armed Forces and who is 
deployed or has been notified of an 
impending deployment.”5 

What is deployment? 

If the SM has orders for a tempo-
rary assignment that will last longer 
than 30 days and is unaccompa-
nied, without authorization to bring 
dependents, the act will apply. The 
act defines deployment as “the 
temporary transfer of a service-
member in compliance with official 
orders to another location in support 
of combat, contingency operation, 
or natural disaster requiring the use 
of orders for a period of more than 
30 consecutive days, during which 
family members are not authorized 

to accompany the servicemember 
at government expense. Deploy-
ment shall include any period during 
which a servicemember is absent 
from duty on account of sickness, 
wounds, leave or other lawful cause.6 

What happens when the military 
parent has deployment orders or 
notice of pending deployment? 

The SM must give the civilian par-
ent written notice of deployment. 
This is accomplished by providing a 
copy of the deployment orders to 
the civilian parent. The time frame is 
short, notice to the other parent 
must be within 10 days after receipt 
of notice of deployment orders. If 
the deployment is sooner than 10 
days, a copy of the orders shall be 
provided immediately to the other 
parent. If a court order is in place 
that prevents the SM from contact-
ing the civilian parent then the notifi-
cation is given to the court. The 
court shall notify the civilian parent 
or the attorney if civilian parent is 
represented by counsel.7 

What if the deployed parent is the 
custodial parent, can the deploy-
ment be used as a material 
change in circumstances to 
change custody? 

No. Military deployment shall not 
be used as evidence of a substan-
tial, material and permanent change 
of circumstances to warrant a custo-
dy modification.8 The act is only for 
temporary orders during deploy-
ment of one or more members of a 
military family. After the deployment 
is over the custody and visitation 
return to status quo before the 
deployment. The act protects the 
rights of deployed military parents to 
ensure that child custody arrange-
ments in place before they deploy 
will be reinstated post-deployment.

What about jurisdiction? 

Oklahoma can enter a temporary 
order under the Deployed Parents 
Custody and Visitation Act if Okla-
homa has jurisdiction to enter cus-
tody and visitation orders under the 
Uniform Child Custody Jurisdiction 
and Enforcement Act (UCCJEA).9 

That sounds sensible, is that all 
there is to jurisdiction? 

No. If Oklahoma enters a tempo-
rary order under the act then the 
deploying parent is deemed a resi-
dent of Oklahoma under the 
UCCJEA for the term of deployment. 
But, if another state has already 
entered a temporary order regard-
ing custody and visitation due to 
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DeFInItIOns anD PrelImInarY Issues

Oklahoma’s DPCVA is found in 43 O.S. §§150 
through 150.10. The act begins by providing 
the definitions necessary to acquaint lawyers 
and judges with the terminology associated 
with military mobilizations and deployments. 
For example, the act defines “deployment” as 
“the temporary transfer of a servicemember in 
compliance with official orders to another loca-
tion in support of combat, contingency opera-
tion, or natural disaster requiring the use of 
orders for a period of more than 30 consecutive 
days, during which family members are not 
authorized to accompany the servicemember 
at government expense.”4 

Under §150.4, a deploying parent is required 
to notify the other parent of a pending deploy-
ment and provide a copy of the deployment 
orders to the other parent no later than 10 days 
following their receipt of the same.5 Following 
a deploying parent’s receiving notice of deploy-
ment, either parent may request an expedited 
hearing on any matter pertaining to custodial 
or visitation responsibility.6 This hearing shall 
occur within 10 days or prior to deployment, 

whichever occurs first.7 The court shall grant a 
request for an expedited hearing if the deploy-
ing parent’s ability or anticipated ability to 
appear in person at a regularly scheduled hear-
ing would be prevented by the deployment or 
preparation for the deployment.8 If the service-
member is already unavailable to appear in 
person and entitled to a stay in civil proceed-
ings pursuant to the Servicemembers Civil 
Relief Act, 50 U.S.C. App., §522, the DPCVA 
allows the servicemember to testify and pres-
ent evidence electronically.9 

temPOrarY CustODY OrDers

Upon proper motion made by the deploying 
or nondeploying parent, the court shall enter 
temporary orders regarding custody, visitation 
and child support.10 If a prior custody or visita-
tion order contains provisions for custodial 
responsibility of the child in the event of 
deployment, those provisions shall not be 
modified by the court unless 1) a subsequent 
change of circumstances has occurred after the 
prior order was issued or 2) a showing that 
enforcement of the prior order would result in 
substantial harm to the child.11 Similarly, if the 

deployment, the deploying parent is 
deemed a resident of that state 
under the UCCJEA for the term of 
the deployment. What happens if 
another state has the temporary 
order in place for deployed parents, 
but the child is now in Oklahoma 
and there is an emergency con-
cerning the child? An Oklahoma 
court is not prohibited from exercis-
ing temporary emergency jurisdic-
tion under the UCCJEA.10 

What happens after the deploying 
parent gives notice of deployment 
orders? 

Either parent may request an 
expedited temporary order hearing 
on any custody, visitation or child 
support issue to be heard before 
deployment.11 

What does the application for tem-
porary order need to include?

•  The date deployment begins. If 
the date is unknown, the approxi-
mate date;

• Request for expedited hearing;

•  Request for designated person to 
substitute for deploying parent’s 
visitation during deployment;

•  Name of the designated person 
and description of the relationship 
the person has with the child;

Expedited hearing, how fast is 
“expedited”?

After the SM receives notice of 
deployment, either parent can 
request an expedited hearing to be 
heard within 10 days or before 
deployment, whichever occurs first. 
The court is required to conduct the 
hearing before deployment. The 
court shall grant a request for an 
expedited hearing if the deploying 
parent’s ability, or anticipated ability, 
to appear in person at a regularly 
scheduled hearing would be pre-
vented by the deployment or prep-
aration for the deployment.12 

What is appearance by electronic 
means?

A deploying parent who is entitled 
to a stay under the SCRA can choose 

to be present electronically at the 
temporary order hearing if unable to 
be physically present due to geo-
graphical restrictions. This can be any 
means that allows the deploying par-
ent to participate electronically.13 
Video conferencing, telephone, 
Facetime, Internet camera or Skype 
are certainly possibilities.

What about child support when 
the military parent is deployed?

The court’s temporary order can 
include an order for payment of 
child support by the SM to the civil-
ian parent. The court can require the 
SM enroll the child to receive military 
dependent benefits.14 Any support 
order must contain language that 
the order terminates upon the child’s 
return to the SM post-deployment.

What if the parties have already 
addressed what to do in case of 
deployment in custody and visita-
tion orders that are already in 
place?

The previous orders that address 
custody and visitation during deploy-
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parents have previously agreed in writing to 
provisions for the custodial responsibility of 
the child in the event of deployment, a rebut-
table presumption arises that the agreement is 
in the best interest of the child.12 

The act instructs family law practitioners and 
judges on the contents of temporary orders 
granting custodial responsibility during de-
ployment. The order should identify the nature 
of the deployment that is the basis for the order; 
specify that the order is temporary; specify the 
contact between the deploying parent and the 
child during deployment, including the means 
by which the deploying parent may remain in 
communication with the child; and provide for 
liberal contact between the deploying parent 
and child when the deploying parent is on leave 
or is otherwise available.13 

DeleGatIOn OF VIsItatIOn

Oklahoma’s DPCVA allows a servicemember 
to designate a family member or another per-
son with a close and substantial relationship 
with the child to exercise his visitation rights in 
his absence unless the court determines it is not 

in the best interest of the child.14 For purposes 
of the DPCVA, a close and substantial relation-
ship is defined as “a relationship in which a 
bond has been forged between the child and 
the other person by regular contact or commu-
nication.”15 Any visitation granted to a third 
party under the DPCVA shall not exceed or be 
less than the amount of custodial time granted 
to the deploying parent under any existing 
order or agreement between the parents, al-
though the court may take into account any 
unusual travel time required to transport the 
child between the nondeploying parent and 
the third parties allowed visitation.16 

Section 43-150.8D lists three rebuttable pre-
sumptions that apply in DPCVA proceedings. 
There is a rebuttable presumption that it is in 
the best interests of the child for a stepparent to 
exercise the deployed parent’s parental duties.17 
If the person designated by the deploying par-
ent is a family member, including a stepparent 
or step sibling, or another person with a close 
and substantial relationship with the child, 
there is a rebuttable presumption that it is in 
the best interest of the child that the person 

ment will stay in effect and not be 
modified by a temporary order unless 
there is 1) a showing of subsequent 
substantial change in circumstances 
or 2) a showing that enforcement of 
the previous order would result in sub-
stantial harm to the child.15 

Why can’t the parents reach their 
own agreement without court in-
volvement and the requirement of 
a temporary order hearing?

They can, but both parents must 
agree in writing to custody, visitation 
and support of the child if a parent 
is deployed. The court will uphold 
the agreement unless the court 
makes specific findings the agree-
ment is not in the best interests of 
the child.16 

What language must be in the 
temporary order issued due to 
deployment?17 

•  Identify the nature of the deploy-
ment that is the basis for the order;

• Specify the order is temporary;

•  Provide for liberal communication 
between the deploying parent 
and child during the deployment, 
including electronic means;

•  Provide for liberal contact between 
the deploying parent and child 
when the deployed parent is on 
leave unless against the best inter-
est of the child;

•  Identify the deploying person’s 
designated person;

•  Identify the designated person’s 
visitation;

•  Provide for dispute resolutions 
between the nondeploying parent 
and designated person;

•  Provision that the nondeploying 
parent or anyone who has custo-
dy, visitation or limited contact 
shall notify the court of any 
change of address until the tem-
porary order terminates;

•  Specify the temporary order termi-
nates 10 days after notice to the 
nondeploying parent of the end 
of deployment.

Does the Parental Kidnapping Pre-
vention Act (PKPA)18 play a role 
somewhere if mom moves to, let’s 
say, Wyoming?

The PKPA is a federal act that 
gives a state continuing jurisdiction if 
a state has jurisdiction under its own 
law, UCCJEA and this act, and a 
parent is a resident of the state. 
Oklahoma has jurisdiction under its 
own law, but dad is overseas and 
mom is in Wyoming. The PKPA will 
have to determine if the act’s defini-
tion of residency will be enough to 
satisfy the PKPA requirement of resi-
dency in original state. The act 
would designate Oklahoma as the 
residence of dad because that is 
where the temporary order was 
issued under the act. But now mom 
wants Wyoming to have jurisdiction 
because dad does not actually live 
in Oklahoma, and he is not a resi-
dent under the PKPA. If dad actually 
has to live in Oklahoma to satisfy 
residency requirements, the PKPA will 
preempt the act.



1652 The Oklahoma Bar Journal Vol. 85 — No. 20 — 8/9/2014

receive visitation.18 Finally, there is a rebuttable 
presumption that visitation by a family mem-
ber who has perpetrated domestic violence or 
is a registered sex offender is not in the best 
interest of the child.19 

If the court delegates the deploying parent’s 
visitation rights to a third party, the court must: 
set out a process to resolve any disputes that 
may arise between the person receiving visita-
tion and the nondeploying parent; identify the 
nature of the deployment that is the basis for 
the order; and specify that the order is a tempo-
rary order that shall terminate 10 days after 
notice has been provided to the nondeploying 
parent of the end of deployment.20  

A nonparent given caretaking authority, 
decision-making authority or limited contact 
by an agreement entered pursuant to the 
DPCVA has standing to enforce the agreement 
only while the agreement remains in effect. 
Consistent with U.S. Supreme Court jurispru-
dence, the designation derives from the deploy-
ing parent’s own right to custodial responsibil-
ity and does not create an independent, con-
tinuing right to custodial responsibility in the 

individual to whom custodial responsibility is 
given under the order.21 

CHIlD suPPOrt

 If a temporary custody order is entered pur-
suant to this act, a court is authorized to enter 
a temporary order for child support consistent 
with the custodial arrangements in the order 
and the jurisdictional requirements of the Uni-
form Interstate Family Support Act (UIFSA).22 
The order can require the deploying parent to 
enroll the child to receive military dependent 
benefits.23 The order must state that its provi-
sions shall terminate following the child’s 
return to the deploying parent at the conclu-
sion of deployment.24 

PrOCeDural saFeGuarDs

The act also provides important procedural 
protections to the servicemember. Although 
the act provides for jurisdiction consistent with 
the UCCJEA, the statute states that the resi-
dence of the deploying parent is not changed 
by reason of deployment.25 If Oklahoma issues 
a temporary order pursuant to the DPCVA, the 
deploying parent shall be deemed to reside in 

But why doesn’t the Oklahoma act 
apply in Wyoming? 

Several states have deployed 
parents visitation and custody acts. 
However, there is not always unifor-
mity. Oklahoma is the only state that 
has enacted this particular act. That 
means there is a significant differ-
ence in interstate jurisdictional rules 
between states that have other acts 
and between states that do not 
have a deployed parents custody 
and visitation act.

How to enforce the temporary 
order? 

If there is a violation of a court 
order, a nonparent who has been 
granted visitation has standing to 
enforce the order as any other order 
relating to custody, visitation and 
support.19 Of course, the civilian par-
ent has the same right. 

What if the matter before the court 
is post-dissolution modification of 
custody or visitation? Can the court 
enter a modification order during 
deployment? 

In the absence of risking irrepara-
ble harm to the child, the court shall 
not modify any prior custody of visi-
tation order until the deployment 
ends.20 

What about the child’s relationship 
with the SM’s family and friends 
during deployment? 

What if family, stepparents, step-
siblings or friends from the deployed 
parent’s side want to see the chil-
dren during the deployment? The 
SM must designate who they want to 
step into their shoes for visitation 
while they are deployed.21 It does 
not have to be a family member. 
The person does have to be an 
adult and have a close, significant 
relationship with the child. This per-
son must be someone the child has 
had regular contact and communi-
cation with and a strong relation-
ship.22 This person must be identified 
in the motion for temporary order 
and expedited hearing. The desig-
nated person must appear at the 
temporary order hearing. If it is in the 
best interest of the child:

•  The visitation in the temporary 
order will be the visitation the SM 
would have exercised under an 
existing visitation agreement or 
order. The court can take into 
consideration unusual travel time 
to transport child from civilian par-
ent to the designated person;

•  There is a rebuttable presumption 
that if the designated person has 
a close, substantial relationship 
with the child, it is in the best inter-
est of the child for the designated 
person to receive visitation;

•  There is a rebuttable presumption 
in post-dissolution cases the step-
parent will exercise the SM’s paren-
tal duties if it is in the best interest 
of the child;

•  There is also a rebuttable pre-
sumption that it is not in the best 
interest of the child to allow a fam-
ily member who has committed 
domestic violence or is subject to 
the requirement of the Sex Offend-
ers Registration Act to have visita-
tion with the child.
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Oklahoma for the purposes of the UCCJEA 
during the duration of the deployment. Simi-
larly, if a court of another state issues a tempo-
rary custody order pursuant to deployment, 
Oklahoma shall deem the deploying parent to 
reside in the issuing state for purposes of the 
UCCJEA during the duration of the deploy-
ment. This prevents the nondeploying parent 
from citing the servicemember’s absence from 
the state as a reason for a change of jurisdiction 
— the issue in In re Marriage of Brandt as dis-
cussed above. 

return FrOm DePlOYment

The deploying parent must notify the nonde-
ploying parent of completion of deployment.26 
Temporary orders entered under the DPCVA 
terminate by operation of law 10 days after 
notice has been provided to the nondeploying 
parent of the completion of deployment and 
the original terms of the prior custody or visi-
tation order are automatically reinstated.27 

COnClusIOn

A key concept in the UDPCVA is thinking 
ahead to anticipate “military absence.” Mili-

tary absences can include deployment, tempo-
rary duty assignments or remote tours of duty. 
Such absences require military parents to pre-
pare a temporary plan for custody and visita-
tion arrangements during their absence. While 
the military has long directed members to 
make these plans in the form of a document 
called a Family Care Plan, states around the 
country are now recognizing the need for for-
mal agreements and court orders addressing 
these possibilities. Family law practitioners 
must be familiar with the UDPCVA in order to 
effectively assist their clients in the drafting, 
negotiating and litigating of agreements and 
court orders in the event of a parent’s mobiliza-
tion or deployment.

1. In re Marriage of Brandt, 268 P.3d 406 (Colo. 2012).
2. In re Marriage of Brandt, 268 P.3d 406 (Colo. 2012).
3. In re Marriage of DePalma, 176 P.3d 829 (Colo. Ct. App. 2007).
4. Okla. Stat. tit. 43 §150.1(4).
5. Okla. Stat. tit. 43 §150.4(A)
6. Okla. Stat. tit. 43 §150.5
7. Id.
8. Id.
9. Okla. Stat. tit. 43 §150.6B
10. Okla. Stat.. tit. 43 §150.6A
11. Okla. Stat. tit. 43 §150.6D(1).
12. Okla. Stat. tit. 43 §150.6D(2).

Why should there even be a need 
for this provision?

It is an untenable situation for a 
SM to struggle to keep a relationship 
with his children through his family 
and new spouse when access to 
the children is denied by the civilian 
parent. The service member is un-
available, often out of the country, 
so the family and spouse are left to 
maintain the relationship with the 
children by dealing with an uncoop-
erative civilian parent. Courts have 
found it necessary to delegate or 
substitute visitation with family mem-
bers during deployment.23 

But is giving the designated person 
visitation rights in violation of 
a civilian parent’s constitutional 
rights? 

If mom objects to the designated 
person having visitation, will the act 
survive the constitutional attack?24 
That answer will have to come from 
our appellate courts.

How do you stop the temporary 
orders?

The SM will notify the civilian par-
ent of the completion of deploy-
ment. The temporary orders expire 
by an operation of law 10 days after 
notice to the civilian parent of the 
completion of deployment.25 

Are there any “teeth” if there is 
noncompliance with the act?

Either party acting in bad faith or 
deliberate noncompliance with the 
act or orders pursuant to the act by 
either party can be assessed attor-
ney fees and costs and order any 
other appropriate sanctions.26 

CONCLUSION

This act will be the guideline for 
custody, visitation and support issues 
of deployed servicemember par-
ents. There is potential for attacks to 
the act in reconciliation with the 
PKPA, jurisdictional issues with other 
states and the constitutionality of 
the designated person. But until the 
appellate courts examine the pro-

visions of the act, the Deployed 
Parents Custody and Visitation Act is 
what we have to work with to pro-
tect the custody, visitation and sup-
port issues in regard to deployed 
parents. 

1. 43 O.S. §150-150.10
2. 50 U.S.C. App. §501 et seq.
3. 50 U.S.C. App. §502
4. 43 O.S. §150.1(7)
5. 43 O.S. §150.1(3)
6. 43 O.S. §150.1(4) 
7. 43 O.S. §150.4
8. 43 O.S. §112.7
9. 43 O.S. §551-101 through 551-401 of 

Title 43.
10. 43 O.S. §150.2
11. 43 O.S. §150.6 
12. 43 O.S. §150.5
13. 43 O.S. §150.6B
14. 43 O.S. §150.7
15. 43 O.S. §150.6 (D)(1)
16. 43 O.S. §150.6 (D)(2).
17. 43 O.S. §150.6 E
18. 28 U.S.C. §1738A
19. 43 O.S. §150.8 E
20. 43 O.S. §150.6 G
21. 43 O.S. §150.8
22. 43 O.S. §150.1
23. Webb v. Webb, 148 P.3d 1267 (Ida. 

2006); Settle v. Galloway, 682 So. 2d 1032 
(Miss. 1996); In re Marriage of DePalma, 176 
P.3d 829 (Colo. App. 2008); In re Marriage 
of Sullivan, 795 N.E.2d 392 (Ill. App. Ct. 
2003); McQuinn v. McQuinn, 866 So. 2d 570 
(Ala. Civ. App. 2003). But see Lubinski v. 
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13. Okla. Stat. tit. 43 §150.6E (1-4).
14. Okla. Stat. tit. 43 § §150.3A.
15. Okla. Stat. tit. 43 §150.1(2).
16. Okla. Stat. tit. 43 §150.8B.
17. Okla. Stat. tit. 43 §150.8D1.
18. Okla. Stat. tit. 43 §150.8D2.
19. Okla. Stat. tit. 43 §150.8D3.
20. Okla. Stat. tit. 43 §150.6F(1-3).
21. Okla. Stat. tit. 43 §150.3B.
22. Okla. Stat. tit. 43 §150.7A.
23. Okla. Stat. tit. 43 §150.7A.
24. Okla. Stat. tit. 43 §150.7B.
25. Okla. Stat. tit. 43 §150.2.
26. Okla. Stat. tit. 43 §150.9A.
27. Okla. Stat. tit. 43 §150.9B.

Lubinski, 761 N.W.2d 676 (Wis. Ct. App. 2008) 
(not allowing stepmother to exercise father’s 
physical placement rights when he is on 
military duty) 

20. Craig v. Craig, 2011 OK 27, 253 P.3d 
57(2011) ,(Grandparents are not entiled to 
visitation rights delegated from son, they can 
only be obtained from grandparent visitation 
statutes).

20. 43 O.S. §150.9
20. 43 O.S. §150.10
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In 2009, the Legislature overhauled the meth-
od of obtaining and disseminating DHS records 
in child custody, criminal, civil and administra-
tive proceedings. In child custody proceedings, 
a specific form is required, and the in-camera 
review by the trial judge or any other judge has 
been eliminated. In criminal, civil and adminis-
trative proceedings, both a judicial review and 
a specific order regarding the necessity of the 
records are required. And yet, both practitio-
ners and the trial bench continue to use out-
dated methods with regard to the DHS records.

Under Oklahoma statutes, DHS records are 
confidential and cannot be disclosed to the 
general public or attorneys without a court 
order.1 A subpoena or a subpoena duces tecum 
request is not sufficient for the purposes of 
obtaining DHS records.2 The service of a sub-
poena on DHS or on an individual DHS work-
er will not be honored nor will it result in the 
production of the requested documents. 

Title 10A O.S. §1-6-102 provides two separate 
procedures for the production of DHS records. 
The first step a practitioner must take is to 

determine which section of the statute applies 
to the records needed for his or her situation. 
Subsection D governs records that are relevant 
for custody or visitation matters and Subsec-
tion E provides the procedure for criminal, 
civil and administrative proceedings. 

CustODY & VIsItatIOn PrOCeeDInGs

Because DHS routinely investigates all alle-
gations of abuse or neglect, the information 
obtained in the investigation of a particular 
child is directly related to the child’s best inter-
est and is relevant when a court must deter-
mine custody or visitation of the child. If cus-
tody is an issue in the case and there was a 
DHS investigation involving the parties’ chil-
dren, a practitioner should request the perti-
nent DHS records. 

Title 10A O.S. §1-6-102(D) requires that DHS 
safety analysis records be produced to the 
court in a proceeding where child custody or 
visitation is at issue. To obtain these records, 
the party seeking the records must file a motion 

The basics on DHS Records for 
the Family Law Practitioner

By Jimmy Oliver

The Department of Human Services (DHS) in Oklahoma has 
broad power to investigate allegations of abuse of minor 
children reported to it by the public. DHS conducts investi-

gations that substantiate or unsubstantiate the allegations it 
receives. In the process of these investigations, records are com-
piled and reports are created related to the minor children 
involved. These records and reports can be relevant not only in 
contested custody cases, but also in criminal matters, protective 
orders and other types of civil litigation.

Children
and the LAW
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for production that contains the following 
averments: 

a) the movant is a parent, legal guardian, or 
child who is the subject of the safety analy-
sis records, 

b) child custody or visitation is at issue,

c) that upon receipt from the court, the 
safety analysis records shall be kept confi-
dential and disclosed only to the movant, 
the attorneys of the movant, those persons 
employed by or acting on behalf of the 
movant and the attorneys of the movant 
whose aid is necessary to the prosecution 
or defense of the child custody or visitation 
issue, and

d) that a copy of the motion is being pro-
vided to the parties, the attorney of the 
child, if any, and the guardian ad litem, if 
any.3 

Once the motion is filed the court has author-
ity to enter an ex parte order for the production 
of the safety analysis records. The Legislature 
has provided the format and wording of this 
order, and it must be substantially similar to 
the form found in 10A O.S. §1-6-102(D)(3). 
DHS must be given at least five judicial days to 
deliver the records to the court and be provid-
ed with the names and other identifying infor-
mation about the subjects of the safety analysis 
records.4 

It is important to remember that this proce-
dure only allows for the production of the 
safety analysis records. Safety analysis records 
contain DHS responses to a report of abuse or 
neglect and include both assessment reports 
and reports to the district attorney, including 
all attached supporting documentation and 
addendums.5 Any order obtained that requires 
DHS to produce all agency records will be 
deemed to require only the production of the 
safety analysis records.6

In-camera review by the trial judge or any 
judge has been eliminated in records produced 
for custody or visitation issues. Once the 
records are received by the court, they are to be 
immediately distributed to the litigants in the 
case, subject to a statutory protective order.7  

This protective order limits the distribution of 
the records to the litigants only. 

CrImInal, CIVIl & aDmInIstratIVe 
PrOCeeDInGs

DHS records can be helpful to a practitioner 
if he or she is representing a client charged 
with criminal abuse, neglect or molestation of 
a child. The allegation of abuse to a child will 
typically trigger an investigation by law 
enforcement and DHS. Both agencies keep 
their own records of the investigation. DHS 
records should be compared to other reports to 
determine if there are any irregularities or dis-
crepancies between the agencies. Similarly, 
DHS records could be useful to a practitioner 
involved in a protective order relating to alle-
gations made by a child or an adoption pro-
ceeding when a person’s parental rights are 
being terminated. 

Upon a finding that DHS records are relevant 
in a criminal, civil or administrative proceed-
ing, the court can authorize the inspection, 
release, disclosure, correction or expungement 
of these records. The court must conduct a 
judicial review of the documents and make a 
specific determination that such records are 
necessary.8  

To obtain records in this situation, the practi-
tioner must file a motion that specifically 
describes the records requests and provides a 
detailed, compelling reason why these records 
need to be inspected or released.9 The statute 
provides that if the level of specificity is not 
satisfactory to the court the petition may be 
dismissed on its face. 

Once a petition requesting DHS records is 
filed, the court must set a date for a hearing. 
This hearing must provide at least 20 days’ 
notice to the following people, if applicable: 

 a) the agency or person holding the records 

 b)  the person who is the subject of the 
record if such person is 18 years of age or 
older 

 c)  the parents of a child less than 18 years of 
age who is the subject of the record 

 d)  the attorneys, if any, of such person, child 
or parents and any other interested party 
as ordered by the court

The statute provides that the hearing time 
may be shortened if there are exigent circum-
stances. Additionally, the court may enter an ex 
parte order requiring the agency in possession 
of the records to either produce the records on 
or before the hearing date or file an objection to 
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the production of the records.10 From a practi-
cal standpoint, if the records are received and 
reviewed by the court prior to the hearing date, 
then the court could immediately release the 
records after the hearing, providing the records 
were deemed relevant to the litigation. This 
would be particularly helpful due to the 
lengthy notice period required by this statute 
before the hearing can be held.

Fees anD COsts 

The agency, entity or person required to pro-
duce the confidential records under this statute 
can require payment of fees from the party 
requesting the records before the records are 
produced. These fees can include a research fee 
of not more than $20 per hour, a copying fee of 
no more than 50 cents per page and no more 
than $5 per copy of a video tape or disk. These 
fees can be waived in a criminal matter if the 
defendant is determined to be indigent. Addi-
tionally, DHS cannot assess these fees for 
records requested in a custody or visitation 
matter.11  

In conclusion, DHS records can be a helpful 
tool to a practitioner in many situations. The 
statutes provide that these records can be 
released and used in various types of litigation. 
It is important to know which section applies 
to the records that are being sought and that 

the correct procedure is used. Failure to follow 
the proscribed rules can lead to unnecessary 
delays and frustrations to the practitioner, the 
court, DHS and the clients. 

1. 10A O.S. §1-6-102(A).
2. 10A O.S. §1-6-102(D)(2).
3. 10A O.S. §1-6-102(D)(2).
4. 10A O.S. §1-6-102(D)(5), (6).
5. 10A O.S. §1-6-101(B)(3).
6. 10A O.S. §1-6-102(D)(8).
7. 10A O.S. §1-6-102(D)(7).
8. 10A O.S. §1-6-102(E).
9. 10A O.S. §1-6-102(E)(1).
10. 10A O.S. §1-6-102(E)(2).
11. 10A O.S. §1-6-102(G).
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HIstOrICal laWs anD 
JuDICIal POlICIes

The parent had a duty to take care of his 
child’s day-to-day needs. If the parent failed or 
refused to do his duty, the trial court could 
require the parent to reimburse individuals 
who had assumed his duty and supported his 
child.3 

The parent could relocate his child to another 
town or state. But if the relocation prejudiced 
the child’s rights or welfare, the trial court 
could prevent the relocation.4 

Oklahoma decisions governing third-party 
custody and guardianship from statehood until 
1984 were generally consistent with the above 
legislative theme. When the parent fulfilled his 
parental duties, third parties were not allowed 
to interfere with his decisions regarding his 
child.5 When the parent failed or refused to 
fulfill his parental duties, the child’s right to 
enjoy a stable, wholesome environment with a 
loving parental figure took precedence.

The cases focusing on the child’s rights gen-
erally involved two fact patterns. The first fact 
pattern involved a nonparent who assumed 
the parent’s role for an extended period of time 
and the child was emotionally attached to the 
nonparent. The second fact pattern was when 
the parent was specifically found to be unfit.6 

Garlin v. Garlin7 involves the first fact pattern. 
In Garlin, the mother and father divorced. 
While the father initially disputed custody in 
the divorce, he and the mother agreed to leave 
their child in her parents’ custody. A few years 
later, the father filed a motion to modify cus-
tody of the child to him, when the maternal 
grandparents refused to give the child to him.

The trial court found that the mother was 
unfit. While it did not find the father unfit, it 
denied the father’s motion. As the basis for its 
ruling, the trial court cited to the father’s origi-
nal agreement to allow the maternal grandpar-
ents to raise the child, the length of time that 
the father had left the child with them and the 

Children and Their De Facto Parents
Past, Present and Future Third-Party Custody and 

Guardianship Law in Oklahoma
By Donelle H. Ratheal

In 1910, Oklahoma statutory law granted the custodial parent 
specific rights and obligations regarding his child. The par-
ent had the right to the custody, control and care of his child, 

the right to his child’s services and the right to receive the mon-
ies that his child earned.1 The parent could not, however, abuse 
his parental authority. The trial court could free the child from 
the parent’s dominion, place the child with one of the persons 
identified in the statute and enforce the parent’s duties of sup-
port and education.2

Children
and the LAW
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child’s close relationship with them. The Okla-
homa Supreme Court affirmed, holding that a 
“parent’s right to the custody of a child is not 
like the right of property, an absolute and 
uncontrollable right. It will never be enforced 
where its enforcement will obviously destroy 
the happiness and well-being of the child.”8 

Another example is Osburn v. Roberts.9 In 
Osburn, the mother died giving birth to the 
couple’s daughter. The father gave the child to 
her maternal aunt two days after she was born, 
who raised her. He visited the child approxi-
mately once every other month and provided 
minimal financial support for her. Approxi-
mately three years later, he filed a habeas corpus 
action for his daughter’s custody when the 
aunt refused to relinquish her.

The trial court denied his petition. The Okla-
homa Supreme Court affirmed.10 It held that 
“there are three rights or interests that are to be 
given consideration in the following order of 
importance: 1) that of the child, 2) that of the 
parent and 3) that of those who have for years 
discharged all the obligations of parents.”11 It 
found the child’s emotional bond with her 
maternal aunt and uncle to be a significant fac-
tor, holding “when asked to take the custody 
from those who have for a considerable period 
of time nurtured and cared for the child and to 
restore it to the parent, it is proper for the 
courts to consider the ties of love and confi-
dence that have grown up between the child 
and its foster parents and whether it is best for 
the child not to disturb that relationship.”12 

The Osburn court also found significant the 
father’s relinquishment of physical custody to 
the maternal aunt. It held that “children are 
not, like chattels, subject to an irrevocable gift, 
barter or sale, though the fact that a parent has 
relinquished custody of his child to others 
should be given due consideration.”13 

The standard for custody disputes between 
nonparents was the child’s best interests. In In 
re Borcherding’s Custody,14 the mother was 
awarded custody of the parties’ child in their 
divorce. She moved in with her parents for a 
short time. She left the child in their care when 
she moved.

The 12-year-old lived with his maternal 
grandparents, rural tenant farmers, for most of 
his life, although he had initially lived with the 
paternal grandparents for a short period, con-
tinuing to visit them. Neither parent was over-
ly involved in the child’s life.15 

The trial court awarded custody to the pater-
nal grandparents, citing the opportunity for 
the child to attend city schools. The Oklahoma 
Supreme Court reversed.16 It recited a number 
of factors, including the child’s intelligent, 
articulate responses to the trial judge and his 
clear preference to remain with his maternal 
grandparents.17 It held that it was in the child’s 
best interests to remain with his historical care-
givers and maintain continuity in his life.18 

Subsequent appellate decisions relating to 
custody disputes between a parent and non-
parent generally used the same standards until 
1984. If the parent was unfit, and refused or 
failed to fulfill his parental obligations, the 
appellate court focused primarily on the child’s 
best interests. If the parent was fit and substan-
tially fulfilled his parental obligations, the 
appellate court focused on the parent’s right to 
the custody, care and control of his child.

In 1972, the Oklahoma Supreme Court estab-
lished the two-prong test for a parent to termi-
nate the nonparent’s guardianship of her child 
in In re Guardianship of Hatfield.19 The parent 
was entitled to present evidence of 1) her 
changed conditions in life that qualified her as 
a fit person, and 2) placing the children in her 
custody was in the children’s best interests.20 
The two-part test was a slight shift from the 
original language, found in Grose v. Romero,21 
which required a finding that returning the 
child to the parent was not inimical to the 
child’s welfare.22 

POlICY sHIFts In OKlaHOma laW

In 1984, the Oklahoma Supreme Court decid-
ed Application of Grover.23 Grover involved ma-
ternal grandparents attempting to adopt their 
granddaughter over the father’s objection. 
The mother was awarded custody in the 
divorce, and the father had no contact with 
her or the child afterward. The mother moved 
in with her parents and died three months 
later. The grandparents were the child’s sole 
caregivers and providers for two years before 
filing for adoption.

The father became aware of the adoption, 
objected and filed a petition for habeas corpus. 
The trial court found that either home was a fit 
environment for the child, but denied the father’s 
petition, finding that other factors supported 
leaving the child with her grandparents.

The Oklahoma Supreme Court reversed. It 
held that the law required the child to be 
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returned to her father’s custody if there was no 
specific finding that he was unfit, because a 
grandparent had no rights to custody or visita-
tion with a child except by statute.24 It did not 
reference or acknowledge the “abuse of paren-
tal authority” statute in its decision.

The Grover court cited to the “three rights” 
standard25 and reiterated the principle that the 
overriding consideration is the child’s best 
interests.26 However, it found that the father’s 
fundamental right to the custody of his child 
outweighed all other factors if he was deemed 
a “fit” person.27 It noted that the record was 
silent regarding the child’s preference, but then 
held that a child’s “whims, wants and desires” 
regarding where she should reside should be 
disregarded.28 The court clearly did not find the 
father’s failure to fulfill his parental duties to 
be of any significance, and minimized the issue 
of the child’s emotional bond with her grand-
parents.

One year later, the Oklahoma Supreme Court 
discussed the importance of a child’s emotion-
al development, but within the context of a 
contested adoption. It held:

The Constitution protects only parent-child 
relationships of biological parents who 
have actually committed themselves to 
their children and have exercised responsi-
bility for rearing their children. . . Children 
are not static objects. They grow and devel-
op, and their growth and development 
requires more than day-to-day satisfaction 
of their physical needs. Their growth and 
development also require day-to-day satis-
faction of their emotional needs, and a pri-
mary emotional need is for permanence 
and stability. Only when their emotional 
needs are satisfied can children develop 
the emotional attachments that have inde-
pendent constitutional significance. This 
court recognizes that a child’s need for 
permanence and stability, like his or her 
other needs, cannot be postponed. It must 
be provided early.29 

In 1994, the Oklahoma Supreme Court decid-
ed McDonald v. Wrigley.30 McDonald involved a 
grandmother’s attempt to intervene in her 
daughter’s divorce, seeking custody of her 
grandchild. The trial court dismissed the 
grandmother’s request to intervene.

The McDonald court reversed. It held that the 
grandmother had standing to intervene in her 
daughter’s divorce because a grandparent is 

listed in the preferences statute as an eligible 
guardian or custodian of a child.31 

However, the McDonald court continued 
beyond the issue of intervention. It first held 
that all grandparent custody orders were tem-
porary in nature, due to the parent’s funda-
mental right to the companionship, care, cus-
tody and management of his child.32 Second, it 
held that there had to be a compelling interest 
before the trial court could sever the parent-
child relationship, because the parent’s right 
was protected by both the U.S. and Oklahoma 
Constitutions.33 McDonald was devoid of any 
language regarding the “three rights” test or 
the child’s best interests.

The McDonald court cited to the U.S. Supreme 
Court decision, Lehr v. Robertson,34 as the basis 
for its holding. The Lehr decision involved a 
parental rights termination hearing. Neverthe-
less, the McDonald court likened the grand-
mother’s quest for custody, which it had held 
was temporary in nature, to have the same 
effect as a termination of one’s parental rights, 
which permanently severs the parent-child 
relationship.35 

OKlaHOma laW FrOm 1994 tO 2002

Appellate decisions after McDonald were 
fairly consistent in treating a parent’s right to 
the care and custody of his child as inviolate, 
with few exceptions. The nonparent bore the 
burden of proving the parent “affirmatively 
unfit” by “clear and convincing” evidence in 
both custody and guardianship cases.

The parent’s relinquishment of custody and 
parental obligations to the nonparent were not 
relevant factors. Neither the child’s emotional 
attachment to the nonparent nor the length of 
time that the child had lived with the nonpar-
ent was a relevant factor.36 

Matter of Guardianship of M.R.S37 is an exam-
ple. In M.R.S., the custodial father agreed to give 
guardianship of his daughter to a couple when 
she was an infant, in the midst of a multi-day 
guardianship trial. There was no finding in the 
agreed order that he was unfit. The order gave 
him visitation and imposed child support.

The couple raised the child for approximately 
six years. The father paid his child support and 
exercised most of his visitation. He filed a 
motion to terminate the guardianship when the 
couple refused to relinquish custody to him.
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The trial court denied the father’s motion, 
citing the following factors: 1) the couple had 
been the child’s daily caregivers for most of her 
life, 2) the child expressly stated that she 
wished to remain with them, 3) there was a 
strong bond between the couple and the child, 
and 4) the father had not shown a permanent 
and material change of circumstances necessi-
tating a termination of the guardianship.

The Oklahoma Supreme Court reversed, 
holding that the trial court improperly placed 
the burden of proof upon the father, because 
he had not previously been found unfit.38 All 
he was required to prove was that the condi-
tions necessitating the guardianship no longer 
existed.39 The guardians were tacitly required 
to prove why the guardianship should remain 
in place.

The M.R.S. court cited to the father’s regular 
child support payments, exercising most of his 
visitation, his shorter work hours, a new wife 
and his stated desire to have the child in his 
home as the relevant factors to terminate the 
guardianship.40 It acknowledged that the 
change could be “unsettling and upsetting” to 
the child, but that she was entitled to her 
father’s love and affection.41 

The child’s testimony that she wanted to 
remain with the couple was not a relevant fac-
tor. The court did not consider the psychologi-
cal relationship between the child and her 
parental figures, or her psychological relation-
ship with her father, as important factors. Once 
the father proved that he was a “fit” person to 
have custody, his legal relationship with the 
child prevailed over all other factors.42 

The M.R.S. court did reiterate the Hatfield 
standard that the parent bore the burden of 
proof that he was now a fit parent if the trial 
court had previously found him to be unfit.43 

For all other cases, when the parent was not 
deemed unfit (common in agreed guardian-
ship orders), the policy seemed to be that the 
guardian bore the burden of proof that the cir-
cumstances necessitating the guardianship still 
remained.

One exception is Lively v. Lively, decided in 
1993.44 In Lively, the mother and father were not 
married. The father died approximately three 
months before their child was born.

When the child was four years old, the pater-
nal grandparents filed a petition for custody 
under the “abuse of parental authority” stat-

ute.45 The mother objected, asserting that only 
the state could terminate her parental rights. 
The trial court agreed and dismissed the grand-
parents’ case. 

The appellate court reversed, relying on the 
“abuse of parental authority” statute as a basis 
for grandparent custody, noting the recent 
amendment to include a grandparent in the 
class of individuals who could file the petition 
on the child’s behalf.46 It reviewed the history 
of cases that discussed the statute, either in dis-
senting opinions or in dicta, and held that the 
statute gave the grandparents the right to file a 
private civil action and present sufficient evi-
dence to satisfy the “clear weight of the evi-
dence” standard.47 

In 1998, the Oklahoma Legislature passed 
legislation allowing grandparent custody 
through abandonment. The statute was amend-
ed in 1999 and repealed in 2009.48 

trenDs In OtHer JurIsDICtIOns

The Oklahoma Supreme Court’s requirement 
that a nonparty show “clear and convincing 
evidence” of a parent’s “unfitness” to acquire 
custody or guardianship of a child was consis-
tent with the majority of jurisdictions through 
approximately 1980. The terms “parental unfit-
ness,” “abandonment” or “compelling rea-
sons” were used to describe a parent’s inability 
or unwillingness to assume parental responsi-
bility for his child justifying a custody or 
guardianship award to a nonparent.49 

Beginning in 1980, however, legislatures and 
the judiciary became aware that traditional 
legal standards regarding child custody and 
access were inadequate to effectively respond 
to significant changes in the family structure. 
The trial court’s authority was expanded to 
include the child’s psychological well-being 

 The court did not consider 
the psychological relationship 

between the child and her parental 
figures, or her psychological 

relationship with her father, as 
important factors.  
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and emotional attachments as relevant factors 
in custody and access decisions.

Two legislative examples are Hawaii and 
Oregon. In 1995, the Hawaii Legislature revised 
its custody statutes to allow the trial court the 
authority to award custody of a child to a non-
parent, contrary to the normal parental prefer-
ence, if it is in the child’s best interests.50 The 
statute includes a preference for a nonparent 
who has had de facto custody of the child in a 
stable home, over a noncustodial parent.51 

In 2001, the Oregon Legislature revised its 
custody statutes to expand the scope of per-
sons eligible to seek custody to include a “psy-
chological parent.” A “psychological parent” is 
someone who has “established emotional ties 
creating a parent-child relationship.”52 

The trial court is tasked with making two 
determinations in awarding the child to the 
“psychological parent” over the biological par-
ents: 1) the individual has a parent-child rela-
tionship with the child, and 2) the custody 
award is in the child’s best interests.53 The non-
parent does not have to prove either of the 
biological parents unfit.54 

The parent-child relationship is defined as “a 
person having physical custody of a child or 
residing in the same household as the child; 
supplied, or otherwise made available to the 
child, food, clothing, shelter and incidental 
necessaries and provided the child with neces-
sary care, education and discipline, and which 
relationship continued on a day-to-day basis, 
with interaction, companionship, interplay 
and mutuality, that fulfilled the child’s psycho-
logical needs for a parent as well as the child’s 
physical needs.”55 The parent-child relation-
ship must exist or have existed within six 
months of filing.56 

Other states adopted a similar definition, by 
statute and decisional law.57 Some jurisdictions 
adopted the terms “equitable parent”58 and 
“person acting in loco parentis”59 to incorporate 
the child’s psychological welfare into the “best 
interests” standard to support a nonparent cus-
tody award.60 Forensic mental health evalua-
tions and evaluator testimony gave trial courts 
the opportunity to include empirical evidence 
of the child’s psychological status as part of the 
“best interests” inquiry.61 

In 2005, the Washington Supreme Court held 
that a de facto parent had standing to seek cus-
tody of a child who was neither adoptive nor 

biologically related.62 It defined a de facto parent 
as one whom: 1) the natural or legal parent 
consented to and had fostered the parent-like 
relationship, 2) the individual and the child 
lived together in the same household, 3) the 
individual assumed obligations of parenthood 
without expecting financial compensation, and 
4) the individual had been in a parental role for 
a sufficient length of time that the child and the 
individual had formed a bonded, dependent 
relationship, like a parent-child relationship.63 
Its response to the legal parent’s argument that 
there was no legislative provision that created 
or allowed an individual to become a de facto 
parent was:

We cannot read the legislature’s pronounce-
ments on this subject to preclude any 
potential redress to [the partner of the 
child’s mother]. In fact, to do so would be 
antagonistic to the clear legislative intent 
that permeates this field of law - - - to effec-
tuate the best interests of the child in the 
face of differing notions of family and to 
provide certain and needed economical 
and psychological support and nurturing 
to the children of our state.64 

Other jurisdictions began to recognize the 
state’s interest in protecting children’s psycho-
logical welfare as similar to its interest in pro-
tecting their physical welfare. An example is 
the Maine Supreme Court, which held:

The cessation of contact with a grandpar-
ent whom the child views as a parent may 
have a dramatic, and even traumatic, effect 
upon the child’s well-being. The State, there-
fore, has an urgent, or compelling, interest in 
providing a forum for those grandparents 
having such a ‘sufficient existing relation-
ship’ with their grandchildren.65 

The Maine Supreme Court used the “compel-
ling” interest to ensure that the grandchildren 
who had lived with their grandparents for the 
majority of their lives had consistent, regular 
visitation with their historical caregivers. The 
Maine Court imposed the visitation schedule 
on the parents who qualified as an “intact 
nuclear family” under Troxel v. Granville.66 

emerGInG POlICIes In 
OKlaHOma laW

In 2003, the Oklahoma Supreme Court 
accepted an appeal regarding a termination of 
a guardianship. In In re Guardianship of A.G.S.,67 
the maternal grandmother was appointed the 
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child’s guardian a few months after his birth. 
The trial court did not find the mother unfit 
and did not attach conditions to the guardian-
ship’s termination.

Approximately four years later, the maternal 
grandmother filed a request for child support. 
The mother filed a motion to terminate the 
guardianship in response. The trial court ter-
minated the guardianship, holding that the law 
required its termination because the mother 
had not been found unfit and there were no 
conditions to her regaining custody.68 The Okla-
homa Supreme Court reversed.

The A.G.S. court held that a natural parent 
must satisfy two requirements before the trial 
court could terminate a guardianship: 1) the 
conditions that required the guardianship no 
longer exist, and 2) termination of the guard-
ianship is not inimical to the child’s welfare.69 It 
revived the second prong of the guardianship 
termination test as the basis to keep the guard-
ianship in place.

The A.G.S. court held that termination of the 
guardianship would be inimical to the child’s 
welfare under the circumstances.70 It identified 
several factors for its decision: 1) the length of 
the guardianship, 2) the relationship between 
the child and his guardian, 3) the mother’s fail-
ure to have meaningful contact with her son, 4) 
her failure to provide any financial support to 
the guardian for her son, 5) her election to 
leave the child with the guardian until she 
received the notice of child support collection, 
and 6) the original condition for the guardian-
ship (her possible imprisonment) had been 
removed years ago.71 

The A.G.S. court found that the mother could 
not satisfy her statutory duty to her child, to 
provide the support and education suitable to 
her circumstances.72 Although there was no 
evidence that the child had been abused while 
in the mother’s care, her failure to protect her 
elder daughter from abuse (resulting in her 
death) and evidence of ongoing domestic vio-
lence in her home provided the basis for a find-
ing that terminating the guardianship would 
be “inimical” to the child’s welfare.73 

In 2009, the Oklahoma Legislature made legis-
lative changes to make it easier for third parties 
to formalize their psychological relationship 
with a child and afford more stability in the 
child’s family structure. It recodified Section 21.1 
of Title 10 as Section 112.5 of Title 43, and 
amended it to allow a grandparent or other 

individual identified in the statute to assume 
custody of a child under certain circumstanc-
es.74 In its previous form, the individual could 
only seek custody if the custodial parent died 
or lost custody.

The same year, it also enacted provisions for 
a permanent kinship guardianship within the 
context of a deprived proceeding. In 2010, the 
appellate court discussed the respective rights 
of a child and his parent in In re C.L.D.,75 a kin-
ship guardianship connected to a juvenile 
deprived action. In C.L.D., the father appealed 
the order appointing the maternal grandpar-
ents as guardians of his son. The appellate 
court affirmed the guardianship.76 

The father raised his constitutional rights as 
a father as part of his appeal.77 The C.L.D. court 
responded, holding that “the parent’s constitu-
tional interests, however, are not the only con-
stitutional rights at stake.”78 It further held:

The interest of children in a wholesome 
environment has a constitutional dimen-
sion no less compelling than that the par-
ents have in the preservation of family 
integrity. In the hierarchy of constitution-
ally protected values both interests rank as 
fundamental and hence be shielded with 
equal vigor and solicitude.79 

The welfare specialist’s testimony that the 
child would “likely face emotional harm if 
removed from the long-term foster placement 
with Grandparents”80 was a significant factor 
in the court’s analysis. The father’s failure to 
regularly pay child support, his long working 
hours and a lack of transportation were also 
important factors.81 

Other than the above decisions, Oklahoma 
decisional law in guardianship and third-party 
custody cases has remained substantially the 
same: the parent’s biological relationship to the 
child has priority over all other factors, unless 
the parent can be found “unfit” under the 
“clear and convincing” standard.82 

In 2010, the Oklahoma Legislature amended 
the guardianship statutes to include a grand-
parent or other “qualified relative” to seek 
custody of a child by filing a petition for “cus-
tody by abandonment.”83 The statute requires 
the grandparent/relative to provide the major-
ity of support for the child, and to have con-
tacted the custodial parent in writing, request-
ing that the parent reclaim custody. It defines 
“abandonment” according to Section 1-1-105 of 
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the Children’s Code, which includes a parent’s 
intention by word or action to refuse to care for 
the child, and a parent’s failure to maintain a 
significant parental relationship.84 

The statute is the most recent legislative 
mechanism for third-party custody, reviving 
some portions of Section 21.3 of Title 10, which 
was repealed in 2009. The trial court must base 
its findings on the child’s best interests and the 
following factors: 1) the duration of the aban-
donment and integration of the child into the 
relative’s home, 2) the child’s preference, if of 
sufficient maturity to express one, 3) the child’s 
mental and physical health, and 4) other fac-
tors the trial court deems necessary under the 
circumstances.85 The test is the same as the one 
set out in the previously repealed Section 21.3 
of Title 10, and cited to by the A.G.S. court to 
support its decision.86 There is no published 
case to date that discusses or construes third 
party custody under the 2010 statute.

tHe Current DeFInItIOn OF 
‘Parent’ In OtHer JurIsDICtIOns

One question that arises is whether a biologi-
cal parent’s failure to create or maintain a psy-
chological relationship with her child falls 
within the definition of “parental unfitness.” 
Another question that arises is what makes an 
adult a parent? Many other jurisdictions have 
recognized that a child’s “psychological” par-
ent is not necessarily a biological parent.

The number of states enacting statutes 
expanding the scope of who can seek custody 
of a child continues to expand.87 Montana stat-
utes were amended in 2009 to include a non-
parent in the list of individuals who may file a 
petition for a parenting plan, if the nonparent 
has established a parent-child relationship 
with the child.88 

California statutes give the trial court author-
ity to award custody of a child to a nonparent, 
over a parent’s objection. It requires the trial 
court to make two findings to support the cus-
tody award: 1) granting custody to a parent 
would be detrimental to the child, and 2) 
granting custody to the nonparent is necessary 
to serve the child’s best interests.89 

The phrase “detrimental to the child” 
includes “the harm of removal from a stable 
placement of a child with a person who has 
assumed, on a day-to-day basis, the role of his 
or her parent, fulfilling both the child’s physi-
cal needs and the child’s psychological needs 

for care and affection, and who has assumed 
that role for a substantial period of time. A 
finding of detriment does not require any find-
ing of unfitness of the parents.”90 

In 2009, Delaware statutes were amended to 
allow the trial court to award custody of a child 
to her “de facto” parent, regardless of other 
individuals’ biological or legal claims.91 The 
individual is a “de facto” parent for purposes of 
awarding custody if the following factors are 
proven: 1) the individual has had the support 
and consent of the child’s parent or parents 
who fostered the formation and establishment 
of the parent-like relationship between the 
child and individual; 2) the individual has 
exercised parental responsibility for the child; 
and 3) the individual has acted in a parental 
role for a length of time sufficient to have 
established a bonded and dependent relation-
ship with the child that is parental in nature.92 

“Parental responsibility” is defined as “the 
care, support and control of the child in a man-
ner that provides for the child’s necessary 
physical needs, including adequate food, cloth-
ing and shelter, and that also provides for the 
mental and emotional health and development 
of such child.”93 

The Delaware statute survived a constitu-
tional challenge in 2011 in Smith v. Guest,94 a 
custody dispute between a same-sex couple 
whose child had one adoptive parent. The 
Delaware Supreme Court rejected the adoptive 
mother’s argument that the statute impermis-
sibly infringed on her fundamental liberties to 
raise her child:

Troxel does not control these facts. The 
issue here is not whether the Family Court 
has infringed Smith’s fundamental paren-
tal right to control who has access to ANS 
by awarding Guest co-equal parental sta-
tus. Rather, the issue is whether Guest is a 
legal “parent” of ANS who would also 
have parental rights to ANS-rights that are 
co-equal to Smith’s. This is not a case, like 
Troxel, where a third party having no claim 
to a parent-child relationship (e.g., the 
child’s grandparents) seeks visitation 
rights. Guest is not “any third party.” 
Rather, she is a (claimed) de facto parent 
who (if her claim is established, as the Fam-
ily Court found it was) would also be a 
legal “parent” of ANS. Because Guest, as a 
legal parent, would have a co-equal “fun-
damental parental interest” in raising ANS, 
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allowing Guest to pursue that interest 
through a legally-recognized channel can-
not unconstitutionally infringe Smith’s due 
process rights. In short, Smith’s due pro-
cess claim fails for lack of a 
valid premise.95 

tHe Current 
DemOGraPHICs OF 
‘FamIlY’ anD ‘Parent’

The average American child’s 
family structure today, including 
her parental figures, has changed 
dramatically in the past 50 years, 
with the greatest changes occur-
ring in the last 10 years. The 2010 
U.S. Census Bureau reported that 
unmarried partner households 
increased by 41 percent, approxi-
mately four times the growth 
rate of all households.96 In the 
unmarried partner households, 
unmarried same-sex households 
increased by approximately 80 
percent, and opposite-sex house-
holds increased by approximate-
ly 40 percent.97 

The U.S. Census Bureau also 
reported the household arrange-
ments for children under 18 years 
old in 2012, nationally and by state. Of the 
approximate 74,000,000 children included in 
the 2012 census, roughly 47,000,000 children 
(64 percent) lived with both parents. The 
remaining 27,000,000 children (36 percent) 
lived in nontraditional households. Approxi-
mately 20,000,000 children (27 percent) lived 
with one parent. Of the remaining 10 percent, 
approximately 4,000,000 children (6 percent) 
lived with unmarried domestic partners, and 
approximately 3,000,000 children (4 percent) 
lived with a nonparent.98 Grandparents com-
prised 50 percent of the “nonparent” category.99 

In Oklahoma, of the 937,000 children includ-
ed in the 2012 census, 604,000 children (64 per-
cent) lived with both parents. The remaining 
333,000 children (36 percent) lived in nontradi-
tional households.

109,000 children (12 percent) lived with a 
single parent who did not cohabit. 71,000 chil-
dren (8 percent) lived with unmarried domes-
tic partners, 57,000 children (6 percent) lived in 
a household where neither parent resided, 
45,000 children (5 percent) lived in a household 
with their grandparents, 41,000 children (4 per-

cent) lived in a household with a relative other 
than a grandparent, and 9,975 children (1 per-
cent) lived with foster parents.100 

A total of 16 percent of Oklahoma children 
lived in a nonparent household 
in 2012, compared to national 
average of 4 percent of children in 
nonparent households. The non-
traditional household category 
percentages for Oklahoma chil-
dren were: single parent (30 per-
cent), unmarried domestic part-
ners (22 percent), unrelated adult 
(18 percent), grandparent (14 per-
cent), other relative (13 percent) 
and foster care (3 percent).

Family structure has been 
impacted by factors other than 
divorce and couples’ decision to 
cohabit rather than marry. Assist-
ed reproductive techniques have 
allowed opposite-sex and same-
sex couples, married and unmar-
ried, the ability to have a child 
who has both parents’ genetic 
history.101 

Children of divorced parents 
often become part of a blended 

family through marriage, and the stepparent is 
the child’s psychological parental figure. The 
same situation occurs in a partnership where 
one partner is the legal parent, but the other 
partner is the emotional parent from the child’s 
perspective.

Custody disputes between same gender part-
ners, in and out of the marriage bond, are sure 
to increase given the status of successful 
DOMA102 challenges, which now includes 
Oklahoma.103 Unless the U.S. Supreme Court 
overturns the majority of federal appellate 
decisions regarding same-sex marriages, the 
definition of “family” will most certainly expe-
rience significant change in the near future.

The American Law Institute,104 the ABA Fam-
ily Law Section105 and the Uniform Law Com-
mission106 recognize the legal consequences of 
the sociological and demographic changes to 
the family structure in the second half of the 
21st century. In response, they have either 
crafted proposed changes to custody and 
access statutory law, or are in the process of 
preparing proposals for model laws, to attempt 
uniformity among the jurisdictions.

 The average 
American child’s 
family structure 

today, including her 
parental figures, 

has changed 
dramatically in the 

past 50 years, 
with the greatest 

changes occurring 
in the last 

10 years.  
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Oklahoma legislative policy has expanded 
the pool of individuals who can legally qualify 
to become caregivers for children even if the 
parents’ rights are not terminated. Legislative 
policy changes appear to recognize that a dis-
proportionate percentage of Oklahoma chil-
dren are being cared for by relatives and non-
relatives, because the parents have relinquished 
parental obligations.

When a child’s biological parent fails to 
establish or maintain the emotional relation-
ship necessary to the child’s psychological 
development, Oklahoma legislative policy 
supports third-party custody. The legislative 
policy includes the opportunity for the biologi-
cal parent to have visitation, provide financial 
support, and to resume custody if the emo-
tional relationship is restored.

In contrast, Oklahoma judicial policy, with 
few exceptions, appears to remain consistent 
with its policies pronounced from 1984 through 
1994. Recent third-party custody decisions con-
tinue to focus on whether a nonparent can 
prove by clear and convincing evidence that 
the parent is unfit. There is no meaningful dis-
cussion about the emotional consequences of 
removing a child from her psychological paren-
tal figures. There is no acknowledgment that 
the biological parent is responsible for his fail-
ure to establish or maintain the necessary emo-
tional relationship with his child.

Oklahoma legislative policy is consistent 
with the state’s historical parens patriae obliga-
tion: to protect its citizens otherwise unable to 
invoke the law.107 The 2009 and 2010 statutory 
amendments include the child’s psychological 
well-being as a relevant factor in a custody 
decision. They give the trial judge the authority 
to allow child to remain with the individuals 
who have raised her, and whom she perceives 
as her psychological parental figures. The 
remaining question is whether the Oklahoma 
Supreme Court will do the same. 
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tHe BasICs - estaBlIsHInG a 
FatHer’s rIGHts tO a CHIlD 
BOrn OutsIDe OF marrIaGe

A father of a child born outside of marriage 
must take action to legally establish himself as 
the father. He may file an acknowledgement of 
paternity with the Oklahoma Department of 
Human Services (DHS) to create the legal pre-
sumption that he is the father of the child.2  
However, simply signing an acknowledgement 
of paternity form does not establish rights to 
custody or visitation; rather, only an obligation 
to pay child support. A paternity action must 
be filed in district court if a father seeks to 
establish rights to custody or visitation. Only a 
district court may enter orders concerning cus-
tody and visitation issues. Child support may 
be ordered through the district court or through 
Oklahoma DHS Office of Child Support Ser-
vices via administrative proceedings; however, 
custody and visitation issues cannot be ad-
dressed in the administrative courts.

If there is any question as to whether the 
child is his biologically, an acknowledgement 
of paternity should not be signed because the 
legal presumption of paternity is created by 
signing such form. Thus, when in doubt, a 
father may request genetic testing to confirm 
that he is the biological father, either within a 
DHS administrative action brought against 
him for child support or in a district court 
paternity action.3 Once paternity has been 
established, the district court will make deter-
minations regarding custody, visitation and 
child support. This determination is based on 
the best interests of the child standard, apply-
ing not only the Uniform Parentage Act, but 
also Title 43, just as any other proceeding con-
cerning custody and visitation, such as a 
divorce action or post-decree modification.

It takes affirmative action to establish a 
father’s parental rights for a child born outside 
of marriage. It may require more effort to 
establish his rights, but once established, he is 
on a level playing field with those parents with 
children born of a marriage.

Paternity: How to Establish and 
How to Challenge

By Ann Keele

Under Oklahoma law, parents of children born outside of 
marriage have different automatic rights and obligations 
than those born of a marital relationship. Generally, if a 

child is born of a marriage, both parents have legal rights and 
responsibilities, as the husband is presumed to be the father of 
the child. Conversely, mothers of children born outside of mar-
riage have custody by default, and unwed fathers have no auto-
matic rights to custody or visitation.1 The Uniform Parentage Act, 
found in 10 O.S. §7700, et seq., applies in paternity proceedings.

Children
and the LAW
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aDJuDICatInG a leGal 
PresumPtIOn OF PaternItY

An action to adjudicate where there is already 
a presumptive father must be brought pursu-
ant to 10 O.S. §7700-607(C), which states:

A. Except as otherwise provided in subsec-
tion B of this section, a proceeding brought 
by a presumed father, the mother, or anoth-
er individual to adjudicate the parentage of 
a child having a presumed father shall be 
commenced not later than two (2) years 
after the birth of the child.

B. A proceeding seeking to disprove the 
father-child relationship between a child 
and the child’s presumed father may be 
maintained at any time in accordance with 
Section 7700-608 of this title if the court, 
prior to an order disproving the father-
child relationship, determines that:

1. The presumed father and the mother of 
the child neither cohabited nor engaged in 
sexual intercourse with each other during 
the probable time of conception; and

2. The presumed father never openly held 
out the child as his own.

C. A proceeding seeking to disprove the 
father-child relationship between a child 
and the child’s presumed or acknowledged 
father may be maintained at any time if the 
court determines that the biological father, 
presumed or acknowledged father, and the 
mother agree to adjudicate the biological 
father’s parentage in accordance with Sec-
tions 7700-608 and 7700-636 of this title. If 
the presumed or acknowledged father or 
mother is unavailable, the court may pro-
ceed if it is determined that diligent efforts 
have been made to locate the unavailable 
party and it would not be prejudicial to the 
best interest of the child to proceed without 
that party. In a proceeding under this sec-
tion, the court shall enter an order either 
confirming the existing father-child rela-
tionship or adjudicating the biological 
father as the parent of the child. A final 
order under this section shall not leave the 
child without an acknowledged or adjudi-
cated father. (emphasis added)

Thus, if a proceeding to adjudicate paternity of 
child is filed within two years of the child’s 
birth, then it may be brought by the presumed 
father, the mother, or another individual, such 
as a man who believes that he may be the bio-

logical father of the child. If the proceeding is 
filed after the child’s second birthday and there 
is a presumed father, then in order to be able to 
adjudicate parentage, the circumstances must 
fit within the exceptions found in 10 O.S. 
§7700-607(B) or (C). Accordingly, if the pre-
sumed father held the child out as his own and 
either cohabitated or engaged in sexual rela-
tions with the mother, then the only way to 
disprove paternity of the presumed father 
would be if there was an agreement to adjudi-
cate the parentage by the mother, the biological 
father and the presumed/acknowledged 
father. All three parties must be in agreement if 
the action commences after the child’s second 
birthday. If one of the parties is not in agree-
ment, then the presumed father remains the 
legal father under Oklahoma law.

Case law has interpreted the statutes as such. 
The Oklahoma Court of Civil Appeals applied 
the §607 analysis in Friend v. Tesoro, 2007 OK 
CIV APP 78, 167 P.3d 978, as follows:

§7700-204 A. A man is presumed to be the 
father of a child if:

5. For the first two (2) years of the child’s 
life, he resided in the same household with 
the child and openly held out the child as 
his own.

B. A presumption of paternity established 
under this section may be rebutted only by 
an adjudication under Article 6 of the Uni-
form Parentage Act.

10 O.S. 2006 Supp. §7700-607 provides:

A. Except as otherwise provided in subsec-
tion B. of this section, a proceeding brought 
by a presumed father, the mother or anoth-
er individual to adjudicate the parentage of 
a child having a presumed father shall be 
commenced not later than two (2) years 
after the birth of the child.

B. A proceeding seeking to disprove the 
father-child relationship between a child 
and the child’s presumed father may be 
maintained at any time if the court, prior to 
an order disproving the father-child rela-
tionship, determines that;

1. The presumed father and the mother of 
the child neither cohabited nor engaged in 
sexual intercourse with each other during 
the probable time of conception; and
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2. The presumed father never openly held 
out the child as his own.

In our view, these provisions were enacted 
to cover the exact situation we have here. 
The action was not commenced within the 
two-year restriction. According to the peti-
tion, Friend was a presumed father under 
§7700-204(A)(5). Challenges against a pre-
sumed father must be brought within two 
years of the child’s birth. §7700-607(A). This 
paternity action was commenced July 9, 
2002, more than two years after N.F.T.’s birth 
(August 18, 1999). Therefore, if Friend’s alle-
gations are true, it appears he is the pre-
sumed father of N.F.T., which presumption 
cannot be rebutted. Id. at ¶4-5.

The finding in Friend v. Tesoro confirms the 
notion that unless there is an agreement by all 
parties, once a child reaches age two, the pre-
sumed father will be deemed to be the legal 
father under Oklahoma law.

Let’s apply the law to a hypothetical situa-
tion: Trixie was dating both Fabio and Ned, 
though neither man knew about the other. 
Trixie married Ned a couple of months later 
and discovered she was pregnant. Trixie gave 
birth to a healthy baby, and Ned was listed 
proudly as the father on the baby’s birth cer-
tificate. Trixie and Ned remained married for 
several more years. Trixie and Ned start argu-
ing, and in a fit of rage, Trixie decides she is 
going to go find Fabio and reveal that Fabio is 
really the baby-daddy. The child is now 14 
years old. Trixie finds Fabio and rings his door-
bell. Ding dong. “Hello, Fabio! Remember our 
torrid love affair almost 15 years ago? Well, let 
me introduce you to our child!” Fabio is shocked. 
He didn’t even know that Trixie had a child 
since he lost touch with her after she married 
Ned. Fabio files a paternity action stating that he 
believes that he is the biological father of the 
child, and seeks custody and visitation rights. 
Ned gets served with Trixie’s divorce petition 
and Fabio’s paternity petition and is heartbro-
ken and dismayed. This is the child he has raised 
for 14 years as his own! How can this be happen-
ing? What should Ned do?

Ned is the presumed legal father. The child 
was born during his marriage to Trixie. He is 
named as the child’s father on the birth certifi-
cate, plus he and Trixie had a sexual relation-
ship and held the child out to be his own. Thus, 
he is clearly the presumed legal father under 10 
O.S. §7700-204. In applying 10 O.S. §7700-607, 
the child is over age two, thus one of the excep-
tions in (B) or (C) would need to apply. Para-
graph (B) does not apply since Ned cohabitated 
and had sexual relations with Trixie, and Ned 
held the child out as his own for 14 years. Thus, 
unless Ned agrees to do a swap with Fabio, 
Ned’s presumption of paternity is not rebutta-
ble.

In conclusion, there is a presumption of 
paternity for a child born of a marriage. A bio-
logical father of a child born outside of mar-
riage must take affirmative action to establish a 
legal presumption of paternity. Once estab-
lished, the presumption is rebuttable until the 
child’s second birthday. After that time, the 
presumption is not rebuttable unless the pre-
sumed father, mother and biological father all 
agree to adjudicate the paternity of the child. 
If there is a doubt, the father should take legal 
action before the child’s second birthday and 
request genetic testing to prove the biological 
connection, otherwise it will be difficult if not 
impossible to overcome the presumption of 
paternity.

1. 10 O.S. §7800.
2. 10 O.S. §7700-301.
3. 10 O.S. §7700-502.
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Strickland required consideration of proper 
standards for judging a criminal defendant’s 
contention that the Constitution requires a con-
viction or death sentence be set aside because 
counsel’s assistance at the trial or sentencing 
was ineffective.2 Strickland reviewed previous 
jurisprudence on the topic and analyzed the 
issue from a constitutional perspective, as well 
as scrutinizing the facts and theories of the 
case. The court held that:

A convicted defendant’s claim that coun-
sel’s assistance was so defective as to 
require reversal of a conviction or death 
sentence has two components. First, the 
defendant must show that counsel’s per-
formance was deficient. This requires 
showing that counsel made errors so seri-
ous that counsel was not functioning as the 
“counsel” guaranteed the defendant by the 
Sixth Amendment. Second, the defendant 
must show that the deficient performance 
prejudiced the defense. This requires show-
ing that counsel’s errors were so serious as 
to deprive the defendant of a fair trial, a 

trial whose result is reliable. Unless a 
defendant makes both showings, it cannot 
be said that the conviction or death sen-
tence resulted from a breakdown in the 
adversary process that renders the result 
unreliable.3

The defendant has the burden of proof and if 
he is unable to meet either prong, his appeal 
will fail. Accordingly, the reviewing court is 
not required to analyze the case in any particu-
lar order, or even to address both components 
if the defendant is unable to meet his burden 
on one.4 

Recognizing the wide range of reasonable 
professional strategy in a given situation, the 
court opined that the defendant has the burden 
to overcome the presumption that counsel’s 
tactics were sound. The court also emphasized 
that the appellate court must make every effort 
“to eliminate the distorting effects of hindsight, 
to reconstruct the circumstances of counsel’s 
challenged conduct and to evaluate the con-
duct from counsel’s perspective at the time.”5 

Strickland’s Children
By Paula D. Wood & Rick Goralewicz

In 1984, the U.S. Supreme Court set forth the standard under 
which claims of ineffective assistance of counsel in criminal 
cases are still judged in most jurisdictions in the case of Strick-

land v. Washington.1 As the right to counsel has expanded to 
encompass certain civil issues, the standard of effective assistance 
of counsel has likewise been expanded to those civil proceedings. 
This article will identify the standards set forth in Strickland, 
examine the application of the same in civil cases and recognize 
its civil progeny.

Children
and the LAW
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The court clarified that “representation is an 
art, and an act or omission that is unprofes-
sional in one case may be sound or even bril-
liant in another.”6

Like all states, Oklahoma retains a huge res-
ervoir of power to act in defense of the vulner-
able. This power exist under the doctrine of 
parens patriae7 — the sovereign’s parental role 
over its vulnerable citizens. Even within the 
contours of statutory pronouncement and pro-
cedures, this power is formidable, and in the 
case of many citizens, irresistible. Additionally, 
in some cases, such as adult guardianships, a 
great deal rests upon judicial discretion 8. These 
decisions come before an appellate court 
weighted with substantial deference9 and, 
therefore, likely to stand as originally decided. 
That structure exits by design.

We do not argue that the basic structure of 
the system is flawed. However, if the doctrine 
that “the King can do no wrong” ever had 
validity, it no longer holds currency10. The risk 
of error is profound. As noted in the guardian-
ship context:

A guardianship proceeding poses the risk 
to the prospective ward of a massive cur-
tailment of liberty, as well as of the inflic-
tion of adverse social consequences. The 
ward’s freedom to choose his place of resi-
dence, to travel, and to carry on relation-
ships with others is limited or terminated. 
Numerous statutory disabilities are placed 
upon a ward including the loss of the right 
to remain licensed to practice a profession, 
to marry, to own or possess firearms, to 
operate a motor vehicle, to serve as a juror, 
and to remain registered to vote.11

Similar considerations attend the termination of 
parental rights. It has been held, for example 
that “parental rights are too precious to be termi-
nated without the full panoply of protections 
afforded by the Oklahoma Constitution.”12 In 
reaching this conclusion, the court relied in part 
on the U.S. Supreme Court’s holding in Stanley 
v. Illinois: 

The Court has frequently emphasized the 
importance of family. The rights to raise 
one’s children have been deemed “essen-
tial.”13

Parental rights have also been held “far more 
precious than property rights” and among “the 
basic civil rights of man.”14 This interest is 

defined as a “liberty interest” for 14th Amend-
ment purposes.15 

If any of the foregoing sounds familiar to 
criminal law practitioners who have never 
entered a domestic, juvenile or probate court, it 
should. Under both state and federal constitu-
tional criminal procedure, the right to counsel 
rests upon similar principles. Thus, for example, 
in Argersinger v. Hamlin, extending the right to 
counsel to misdemeanors in which one’s liberty 
is threatened, the Supreme Court held:

[I]n those cases that end up in the actual 
deprivation of a person’s liberty, the 
accused will receive the “guiding hand of 
counsel” so necessary where one’s liberty 
is in jeopardy.16

Earlier, the U.S. Supreme Court held:

[The Sixth Amendment] embodies a recog-
nition of the obvious truth that the average 
defendant does not have the professional 
legal skill to protect life or liberty, when the 
prosecution is [re]presented by experi-
enced and learned counsel.17

Adopting the application of a Strickland stan-
dard in termination proceedings in Matter of 
D.D.F.,18 the Oklahoma Supreme Court ac-
knowledged that provision of counsel carries 
with it the expectation of competent and effec-
tive representation. Particularly:

The right to counsel would be of no conse-
quence if counsel were not required to repre-
sent the parent in a manner consistent with 
an objective standard of reasonableness.19

Although, the Oklahoma Supreme Court 
itself has not revisited the issue since DDF, the 
Oklahoma Court of Civil Appeals (COCA) has 
carried it forward and fleshed it out in the 
years since. In Matter of K.L.C.20, the court 
began by citation to D.D.F., and then briefly 
analogized child deprivation litigation to the 
criminal process. It then enunciated the Strick-
land standard as follows:

[A] criminal’s claim that representation 
was so deficient so as to require reversal 
must show (1) that the attorney’s perfor-
mance was deficient and (2) that the defi-
cient performance prejudiced the defense.21

While other appellate cases have adopted 
K.L.C.’s explication of Strickland, extant Okla-
homa case law provides nothing in the way of 
alternate standards, little in the way of the 
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mechanics of raising the claim and, of course, 
no definitive further holdings of the Oklaho-
ma Supreme Court. We will explore those 
issues below.

raIsInG tHe Issue

 In the Oklahoma cases to date, the issue of 
ineffective assistance has come before the 
appellate court on direct appeal. This will likely 
remain the most common method of adjudicat-
ing these claims. It is also the most efficient. We 
must remember that, unlike the criminal justice 
system, the state of Oklahoma must balance a 
civil litigant’s right of parenthood, or an adult’s 
right to personal autonomy, with the need to 
expeditiously protect the vulnerable.

In many cases, ineffective assistance of coun-
sel requires a fact-based analysis not usually 
involved in appellate practice. The Oklahoma 
Supreme Court may address this issue under 
its rule-making power.22

Direct appeal provides the best vehicle in 
terms of meeting the twin goals of expediency 
and fairness. In many cases of guardianship 
and termination, the equivalent of an extensive 
(and seemingly interminable) post-conviction 
relief process is simply not feasible. On the 
other hand, appellate courts are not set up to 
be fact-finding bodies and, on occasion, inef-
fective assistance claims require fact-intensive 
analysis.23 Development of the issues during 
the appellate process does not pose an insur-
mountable hurdle to appellate review.

A number of states have addressed the need 
for fact-intensive review by remand in accord 
with their rules governing criminal procedure. 

The rules governing criminal appeals in Okla-
homa provide as follows:

1) When a claim of ineffective assistance of 
counsel for failure to properly utilize evi-
dence or investigate facts is raised, appellate 
counsel may submit an application for an 
evidentiary hearing supported by affidavits.
2) The application and affidavits must con-
tain sufficient information to show the 
court by clear and convincing evidence 
that counsel was ineffective in failing to 
use or identify the complained of evidence.
3) If the court finds that a strong possibility 
of ineffective assistance exists, it remands 
to the trial court to conduct an adversary, 
evidentiary hearing of such scope as the 
appellate court may direct.
4) The trial court then makes findings of 
fact and conclusions of law as to the avail-
ability and effect of evidence and witness-
es, or their non-use, and whether it would 
impact the ultimate result. While appellate 
court reviews the findings deferentially, it 
makes the ultimate decision.
5) Either party may file a 10-page supple-
mental brief addressing the issue in the 
supplemented record.24

In most cases, the procedure outlined above 
will allow a complete review when viewed in 
conjunction with the main record. There is no 
practical or jurisprudential reason that this rule 
could not be engrafted onto the rules of the 
Supreme Court as well. The disruption and 
delay would be minimal, particularly when 
viewed in light of the interests at stake.25 

A word needs to be said about situations in 
which trial counsel and appellate counsel are 
the same. At least one court presumes that in 
such a situation, appellate counsel would be 
incapable of presenting the issue of ineffective 
trial counsel on direct appeal.26 This also recog-
nizes the possibility that, in certain situations, 
the client may not recognize the deficiency. 
After all, part of the reason for the right to 
counsel is the recognition of “the obvious truth 
that the average defendant does not have the 
professional legal skill to protect himself when 
brought before a tribunal with power to take 
his life or liberty.”27 In such circumstances, par-
ticularly in the case of a disabled person resist-
ing a guardianship, the expectation that they 
can discern between “ineffective assistance” 
and “unsuccessful strategy” seems unrealistic.

 We must remember that, 
unlike the criminal justice  

system, the state of Oklahoma 
must balance a civil litigant’s 

right of parenthood, or an adult’s 
right to personal autonomy, with 
the need to expeditiously protect 

the vulnerable.  
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Civil procedural statutes regarding vacation 
of judgments provide one avenue of relief.28 
Under this regime, the grounds of “unavoid-
able casualty,” “excusable neglect” or “proce-
dural irregularity” may suffice to get the issue 
before the court.29 In Texas, for example, the 
issue may be raised in a post-trial motion.30 The 
same is true in Wisconsin which allows a post-
trial motion for the purpose of taking testimo-
ny to determine the underlying reasons for the 
trial counsel’s acts or omissions. Florida, in 
contrast, allows for relief via habeas corpus.31 

In devising a vehicle for bringing a claim of 
ineffective assistance before the appellate 
courts, we cannot discount the time factor. The 
civil justice system operates on the assumption 
that litigation must, at some point, come to an 
end.32 In termination cases, the need becomes 
more acute given the need for new familial 
relations to gel on the one hand, and the effect 
of absence on the parents’ relations with the 
child on the other. In the case of adult guard-
ianships, the adjudication may come as a pre-
lude to institutionalization or isolation from 
access to a “second look” attorney. It has not 
escaped notice that adults placed under guard-
ianship often “vanish.” Therefore, any collateral 
procedure must carry with it a reasonable time 
frame. Though governed by statute33 and consti-
tutional provisions,3 habeas corpus nonetheless 
remains a creature of equity.35 Therefore, laches 
may apply, and the court may establish guide-
lines for assessing reasonableness of the delay 
and prejudice.36 Under the new trial/vacation 
regime in the Code of Civil Procedure, the time 
frames are set out by statute.37

aPPlYInG tHe stanDarD

Now that we’ve determined that Strickland 
applies and the mechanics of raising it, how do 
we apply it? Not surprisingly, courts differ on 
the parameters of the standard and the means 
of the evaluation. Keep in mind that recogniz-
ing ineffective assistance as a concern in termi-
nation and guardianship proceedings does not 
mean a deluge of satellite litigation and rever-
sals. Situations in which violations of Strick-
land’s standards will mandate reversal prove 
the exception rather than the rule. 

At the outset, the court must apply a strong 
presumption of competence. That is, the court 
will presume trial counsel’s actions rose from 
sound tactical choices. As Strickland itself de-
mands: “the defendant must overcome the 
presumption that, under the circumstances, 

the challenged action might be considered 
sound trial strategy.”38 To prove ineffective 
assistance of counsel, a parent must show 
both defective performance and prejudice to 
the defendant as judged against a standard of 
objective reasonableness.39

The extreme cases stand out and require little 
analysis. Those would fall into the “potted 
plant” category where the poor performance 
falls to the level of no assistance at all. Thus, 
the U.S. Supreme Court has dispensed with a 
full-blown Strickland inquiry “When the defen-
dant can establish that counsel was not merely 
incompetent but inert.”40 This would include 
the case of sleeping counsel,41 and those in 
which counsel wholly failed to investigate, dis-
cuss the law with their client, or failed to 
advise of the consequences of a particular plan 
or action.42 Obviously, there is no reasonable 
justification for an attorney to sit passively, and 
allow a client’s fundamental parental rights or 
liberty and self-determination to be lost upon 
scant or inadmissible evidence. The key to 
effective assistance is that, whether successful-
ly or not, the attorney “requires the prosecu-
tion’s case to survive the crucible of meaning-
ful adversarial testing.”43 More often, however, 
the court must make a qualitative analysis to 
determine whether counsel’s performance 
crossed the line from just unsuccessful to a 
constructive denial of counsel. In such cases, 



Vol. 85 — No. 20 — 8/9/2014 The Oklahoma Bar Journal 1681

the performance of counsel must be evaluated 
in terms of the proceedings as a whole.44 

Representative of this standard, in Matter of 
S.S.,45 mother’s assigned attorney appeared at a 
criminal trial in another county. She sent anoth-
er attorney from her firm to request a continu-
ance. When the court denied the continuance, 
mother had to proceed pro se. Later that after-
noon, a second attorney from the attorney’s 
firm appeared. She, in turn, had minimal 
preparation time and little time for the mother 
to debrief her of what transpired that morning. 
At the close of the case, the court terminated 
mother’s parental rights.

On appeal, mother’s attorney, the same attor-
ney missing in action at trial, did not raise the 
claim of ineffective assistance of counsel. Rath-
er, COCA raised it, sua sponte, declaring “if a 
fundamental constitutional right is violated, it 
is the duty of this court to raise the issue sua 
sponte.”46 In essence, COCA found the ineffec-
tive assistance claim included under her due 
process claim.47 COCA began its analysis quot-
ing from D.D.F., stating:

The deprivation of [parental] rights is a 
serious matter, and failure to provide coun-
sel may result in a deprivation of due pro-
cess . . . [S]uch proceedings shall not be 
held without the parent’s having an oppor-
tunity to be represented by counsel.48

From here, COCA noted that, indisputably, 
mother lacked counsel for the first half of the 
state’s case in chief, and that the substitute 
counsel had only minutes to consult and pre-
pare. Thus, from the record before it, lack of 
meaningful representation became a virtual res 
ipsa loquitur.49 The state argued that the request 
for continuance lacked merit, was not properly 
raised, and, in any event, the court had discre-
tion to grant or deny the continuance. COCA 
disposed of the theory stating:

Absence of counsel is not made one of the 
statutory grounds for a continuance. If, 
however, the trial court’s action in overrul-
ing an application on this ground resulted 
in depriving the defendant of the benefit 
of counsel, or even if it appeared from the 
record that the defendant had a substan-
tial defense to the charge which he was 
unable to present by reason of the absence 
of counsel, this court would unhesitatingly 
set aside a conviction for failure to grant a 
reasonable continuance.50

In rejecting the state’s argument, COCA rec-
ognized both the state’s interest in obtaining 
permanency for a minor child and the court’s 
interest in controlling its docket. As to the lat-
ter, it ruled “that the court has other methods 
at its disposal for controlling attorneys who do 
not follow the court’s rules and procedures and 
who fail to appear for trial leaving clients to 
fend for themselves.”51 In final analysis, COCA 
held: “we find that rights are too precious to be 
terminated without full panoply of protections 
afforded by the Oklahoma Constitution. We 
know that the best interest and welfare of the 
child is the primary consideration but we also 
know that this goal is best achieved by full 
compliance with the law.”52 

Matter of S.S. presented the appellate court 
with problems within the actual structure of 
the trial proceeding. As such, the court did not 
need to do a qualitative analysis of the trial 
lawyer’s performance. We look to two such 
cases now.

In Matter of K.S., 53 mother appealed the ter-
mination of her rights on the basis of ineffec-
tive assistance. Mother complained of what she 
deemed a lack of adequate preparation. Spe-
cifically, she stated that her attorney did not try 
to contact her until one week prior to trial and 
spoke to her for less than 40 minutes. The trial 
court found appellant herself responsible for 
the lack of communication. COCA first ob-
served “there is no hard and fast rule setting 
forth how much time an attorney needs to 
adequately prepare for a given case.”54 That 
said, the court stated that “while the instant 
case was one of utmost importance, neither the 
facts nor the law were complex or difficult.”55

The court next examined the counsel’s legal 
performance. As to the lawyer’s failure to 
sever mother’s case from that of her common 
law husband, the court found that each party 
had representation and had an opportunity to 
“present his or her own story.”56 So saying, 
COCA declined to speculate whether sever-
ance would have made a difference. Similarly, 
it rejected the assertion that mother’s attorney 
did not file a witness list or interview the wit-
nesses she wished to call. However, the court 
observed that the lawyer had an opportunity 
to interview the witnesses, and all but one of 
his unlisted witnesses testified. In a somewhat 
unsatisfying conclusion, the court stated that 
“Where an attorney takes no action on behalf 
of a client, there is a legal presumption of prej-
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udice …. However, the lawyer in question [in 
this case] did more than nothing.”57

In contrast to the findings in Matter of S.S., 
the Supreme Court of Alaska addressed the 
ineffective assistance of counsel issue in David 
S. v. State.58 There, David S. appealed the termi-
nation of parental rights to his daughter Han-
nah. The state had acquired custody during 
David’s incarceration. While on parole, he vis-
ited her regularly for a period of about five 
months. He then turned fugitive and eluded 
capture for a period of nine months at the end 
of which he returned to prison. During his time 
on the run, the state initiated termination pro-
ceedings. Subsequently, following a trial at 
which David had benefit of counsel, the court 
found it in Hannah’s best interest that David’s 
rights be terminated.

David raised the issue of ineffective trial 
counsel in a post-trial motion. Specifically, he 
asserted “that his attorney was overly “passive” 
during trial and did not adequately pursue 
David’s goal of placing Hannah with his moth-
er.” The trial court found that “although trial 
counsel could and should have done more,” the 
“factual findings upon which termination was 
premised in 2009 are largely undisputed.”59 

The Alaska Supreme Court began its analysis 
with a brief review of its having adopted the 
standards for ineffective assistance from its 
criminal jurisprudence into its juvenile law. 
Those standards comport with Strickland. The 
court noted in particular that:

An integral component of the presumption 
of competence is the further presumption 
that trial counsel’s actions were motivated 
by sound tactical considerations. The duty 
of rebutting this presumption is part and 
parcel of the accused’s burden of proof: 
“[T]he defendant must overcome the pre-
sumption that, under the circumstances, 
the challenged action might be considered 
sound trial strategy.60

David first complained that his attorney sug-
gested relinquishment of his parental rights at 
their first meeting and that he should have met 
with him more, thus, apparently, displaying an 
insufficient zeal or enthusiasm for the case. 
However, the attorney explained that, under 
Alaska law, with relinquishment he would 
retain some visitation rights while with termi-
nation he would have none. Given David’s 
history and the evidence against him, this 
appeared a sound strategic consideration. In 

addition, counsel noted that he had tried to 
contact David several times during his fugitive 
period and that David knew how to contact 
him. The Supreme Court did not further con-
sider this ground.

David’s next complaint stemmed from his 
not having received an opportunity for a “dry 
run” prior to trial. Testimony at the post-trial 
stage indicated that rehearsal was standard 
practice. Looking at the record made during 
the post-trial hearing — at which expert legal 
testimony was introduced on David’s behalf 
— the Supreme Court concluded:

In this case, trial counsel demonstrated a 
willingness to work with David and 
respond to his concerns. He offered strate-
gic reasons for his trial decisions, and 
David did not prove otherwise. Although 
the superior court found that counsel’s per-
formance was substandard insofar as he 
did not conduct a run-through of David’s 
testimony prior to his taking the stand, it is 
unclear that this mistake “fell outside of 
the range of reasonable actions which 
might have been taken by an attorney 
skilled in the . . . law.”61

The court next looked at trial counsel’s clos-
ing argument, the brevity of which David’s 
expert called “shocking.” In its entirety, coun-
sel stated as follows:

I have just a few brief comments. We believe 
that [David], if given the opportunity, would 
be a suitable parent for his child. And he’s 
been struggling, rightly, with his addictions 
and he’d usually do — he often does fairly 
well, and we think with more effort, that he 
could be a suitable parent.62

As to this, the court observed that the state’s 
closing was brief, touching only upon the ele-

 The Alaska Supreme Court 
began its analysis with a brief 

review of its having adopted the 
standards for ineffective assistance 
from in its criminal jurisprudence 

into its juvenile law.    
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ments required to establish termination. In the 
final analysis:

David did not show how an improved or 
more aggressive performance would have 
made a difference in the outcome of his 
case. At the conclusion of closing argu-
ments, the superior court noted: “This is in 
my view not a close case.” Nonetheless, 
David argues that his “trial counsel could 
have raised the issue that David had an 
adequate plan in place for Hannah’s care 
during his incarceration.” But incarceration 
was only one of the three grounds on 
which the superior court found Hannah to 
be a child in need of aid. And David did 
not dispute the factual bases for the supe-
rior court’s rulings on the other two 
grounds: abandonment based on his nine-
month flight from the authorities and sub-
stance abuse based on his methamphet-
amine and marijuana use. …David does 
not specify how he thinks the trial would 
have been different if his counsel had taken 
a different approach.63

Finally, the court took up the issue of wheth-
er counsel performed too passively in the mat-
ter of Hannah’s placement with David’s moth-
er. In sum:

David argues that an attorney in a CINA 
case acts as “both an advocate for and a 
counselor to a client” and that his attorney 
failed in this latter role. David contends 
that his attorney should not have advised 
him to stipulate that Hannah was a child in 
need of aid in April 2008 when she was 
taken into custody by the State. David also 
argues that his counsel “failed to advocate 
for the placement of Hannah with her 
paternal grandmother, Claire.” David relies 
on his expert witness’ statement that “[the] 
attorney’s failure to advocate for place-
ment adequately with Claire fell below the 
standards of representation.”64

The Supreme Court viewed it differently. “The 
opportunity to place Hannah with Claire seems 
to have been robustly explored, and it is 
unclear what additional advocacy for this 
option would have accomplished.”65 The opin-
ion notes that, apparently, the Offices of Chil-
dren’s Services itself made efforts to place the 
child with Claire and, the court did not see the 
relevance of placement with Claire to the issue 
of termination. In passing, the court also sug-
gested that an attorney has no obligation to 

pursue a futile or frivolous strategy simply 
because a client desires it.66

Obviously, the lawyer in David S. had both a 
difficult case and a difficult client. yet, diffi-
culty alone does not excuse poor lawyering. 
Interest of J.M.B.,67 for example, proceeded to 
trial in the absence of the child’s mother. The 
decision does not explain that absence, other 
than to note that she later contested notice of 
the hearing, which the court found not plausi-
ble. As to her trial attorney’s performance, 
however, the appellate court determined:

While mother’s absence made counsel’s 
duty more difficult to fulfill and is not con-
doned by this Court, it did not abrogate 
mother’s right to effective assistance. Rath-
er, mother’s absence made the need for 
effective assistance of counsel even more 
important, especially in light of the awe-
some power wielded by a court in severing 
the parent-child relationship.68

The appellate court characterized the state’s 
argument that the attorney in this case did 
more on behalf of his client than the attorney in 
a precedential case “misplaced,” inferentially 
ruling that the effectiveness of counsel is deter-
mined from the totality of the record in the case 
before the court rather than on some sort of 
comparative standard. In effect, the court 
seemed concerned with this case serving as a 
mandate for a lowest common denominator 
standard. The court also cited to a New york 
case, In re Guardianship of Orneika J,69 in which 
the court found ineffective assistance of coun-
sel despite mother’s absence and the attorney’s 
inability to communicate with her, where the 
attorney simply stood mute after his request 
for continuance was denied. The obvious take-
away is that attorneys cannot use the negative 
qualities of their clients to justify their own 
lack of performance.

We must point out at this point that not all 
ineffective assistance claims stem from an 
attorney’s apathy, incompetence, or indolence. 
In some cases, it can arise from a positive 
impulse of an attorney to “do what’s best” for 
the client despite the client’s wishes. Thus, we 
have attorneys conflicted between adopting a 
“best interest” or “zealous advocacy” stance. In 
Matter of M.R.,70 the court had before it the case 
of a 22-year-old adult, presenting moderate 
mental retardation and Down Syndrome. While 
no one challenged the need for guardianship, 
the divorced parents each sought custody. MR 



1684 The Oklahoma Bar Journal Vol. 85 — No. 20 — 8/9/2014

herself wished to move out of her mother’s 
home and into her father’s. Mother introduced 
two experts who opined that MR lacked capac-
ity to make the choice. While this case raises 
interesting questions regarding degrees of 
capacity and autonomy, it is the analysis of the 
performance of MR’s attorney which makes it 
relevant to this discussion. Father appealed 
placement with the mother, in part because he 
alleged that MR’s attorney did not zealously 
defend her right to choose. The court began by 
enunciating the proper role of the court:

As guardians of personal rights, courts 
have a special responsibility to protect the 
right of self-determination. Concerning 
developmentally-disabled citizens, we 
have declared that the public policy of this 
State is “to maximize the developmental 
potential of [developmentally-disabled 
persons] while affording them the maxi-
mum feasible personal liberty.”71

The court then explored the difference between 
a court-appointed attorney (a zealous advocate 
for his client’s goals) and a guardian ad litem (a 
neutral set of eyes for the court to assist in 
determining best interest). It then declared:

Advocacy that is diluted by excessive con-
cern for the client’s best interests would 
raise troubling questions for attorneys in 
an adversarial system. An attorney pro-
ceeds without well-defined standards if he 
or she forsakes a client’s instructions for 
the attorney’s perception of the client’s best 
interests. Further, “if counsel has already 
concluded that his client needs ‘help,’” he 
is more likely to provide only procedural 
formality, rather than vigorous representa-
tion. ([The court here noting that] “[i]f the 
attorney is directed to consider the client’s 
ability to make a considered judgment on 
his or her own behalf, the attorney essen-
tially abdicates his or her advocate’s role 
and leaves the client unprotected from the 
petitioner’s allegations”). Finally, the attor-
ney who undertakes to act according to a 
best-interest standard may be forced to 
make decisions concerning the client’s 
mental capacity that the attorney is unqual-
ified to make.72

This decision comports with Oklahoma’s cur-
rent ethical rules concerning clients under a 
disability:

a) When a client’s capacity to make ade-
quately considered decisions in connection 

with a representation is diminished, wheth-
er because of minority, mental impairment 
or for some other reason, the lawyer shall, 
as far as reasonably possible, maintain a 
normal client-lawyer relationship with the 
client.

b) When the lawyer reasonably believes 
that the client has diminished capacity, is at 
risk of substantial physical, financial or 
other harm unless action is taken and can-
not adequately act in the client’s own inter-
est, the lawyer may take reasonably neces-
sary protective action, including consulting 
with individuals or entities that have the 
ability to take action to protect the client 
and, in appropriate cases, seeking the ap-
pointment of a guardian ad litem, conserva-
tor or guardian.73

The Committee for Public Counsel Services, a 
Massachusetts agency, has offered a set of guide-
lines on this issue which include the following:

The role of counsel is to diligently and zeal-
ously advocate on behalf of his or her cli-
ent, within the scope of the assignment, to 
ensure that the client is afforded all of his 
or her due process and other rights. To that 
end, only in exceptional circumstances 
may counsel stipulate to the client’s inca-
pacity; provided, however, that in proceed-
ings in which a substituted judgment 
determination is required, counsel must 
oppose the petition and present ‘all reason-
able alternatives’ to the proffered treatment 
for the court’s consideration.74

To achieve this, counsel must, at minimum:

During the hearing the attorney shall act as 
a zealous advocate for the client, insuring 
that proper procedures are followed and 
that the client’s interests are well repre-
sented. To that end, the attorney shall: (a) 
file any and all appropriate motions and 
legal memoranda, including but not limit-
ed to motions regarding the assertion of 
privileges and confidential relationships, 
and the admission, exclusion or limitation 
of evidence; (b) present and cross-examine 
witnesses, and provide evidence in sup-
port of the client’s position; (c) make any 
and all appropriate evidentiary objections 
and offers of proof, so as to preserve the 
record on appeal; and (d) take any and all 
other necessary and appropriate actions to 
advocate for the client’s interests.”75
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COnClusIOn

It’s hard to overstate the importance of the 
parent-child bond, and it is difficult to appreci-
ate the importance of autonomy to the elderly 
and vulnerable. Some people say that one’s 
children and/or autonomy represent their 
most precious assets. We say that description is 
inadequate in both regards, reducing these 
intangibles to things. Therefore, we agree with 
those courts characterizing both as fundamen-
tal liberty interests. That said, we also acknowl-
edge that not all can handle these freedoms. 
Parens patriae — both in its statutory and com-
mon law forms — thus remains a necessary 
concomitant of state power. But it must also 
remain a tool wielded with surgical precision 
— a goal best ensured by attorneys prepared to 
“require the prosecution’s case survive the cru-
cible of meaningful adversarial testing” before 
cutting begins.

Currently, a perfect storm is brewing. While 
adopting Strickland, the Oklahoma Supreme 
Court has had little opportunity to advance or 
expend its application in published opinions to 
date. COCA has visited the issue several times, 
but many cases suffer from a paucity of facts 
displaying the analytical process. Obviously, 
the last word remains unwritten. Given the 
national sweep of the civil Gideon movement, 
the issue will likely arise with more frequency 
in the foreseeable future. Specifically, propo-
nents of that movement urge courts and legis-
lators to take a hard look at life-altering civil 
cases to assess the need for appointed counsel 
and to ensure that counsel be competent.76 

Oklahoma declares itself a jurisdiction in 
which “both the appearance and reality of fair-
ness” is preserved.77 We constitutionally declare 
our courts fair and open,78 and our jurisprudence 
guarantees that mandate as more than “an 
empty formality.”79 It is therefore imperative that 
we, as civil practitioners, understand both the 
depths and mechanics of our professional obli-
gations in these most critical of civil matters.

Authors’ Note: Special thanks to Sonya Patterson 
for her editorial assistance.
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In 2011, the Oklahoma Legislature made sig-
nificant changes to the Oklahoma Anti- 
Discrimination Act (OADA). These changes 
include the elimination of status-based Burk 
public policy tort claims, the creation of an 
exclusive statutory cause of action for plaintiffs 
asserting violations of the OADA and the trim-
ming of remedies available to successful plain-
tiffs under the OADA. Specifically, monetary 
damages under the revised OADA are limited 
to back pay and an additional amount as liqui-
dated damages, designed to compensate the 
injured party.1 Any interim earnings or amounts 
that could have been earned with reasonable 
diligence by the party discriminated against 
are deducted from these damages.2, 3 Emotional 
distress and punitive damages are not men-
tioned in the revised OADA. 

Recently, in MacDonald v. Corporate Integris 
Health, the Oklahoma Supreme Court was 
asked to decide whether the new limitation on 
damages violates the Oklahoma Constitution 
as a special law. Guindelee MacDonald brought 
suit against her former employer alleging that 
she was discriminated against on the basis of 
her age and gender in violation of the OADA 
and federal anti-discrimination laws when she 
was terminated.4 MacDonald filed her action in 
the Western District of Oklahoma.5 MacDon-
ald’s complaint and amended complaint stated 
that the limits on damages available under the 
OADA were unconstitutional because the lim-
its were special laws prohibited by the Okla-
homa Constitution.6 MacDonald contended 
she was “entitled to the full range of normal 
tort damages,” including punitive damages, 

with her OADA claim.7 The defendant main-
tained that the damages were limited to those 
specifically enumerated in the amended 
OADA.8 Because there was no Oklahoma prec-
edent on the matter, the Western District certi-
fied the issue to the Oklahoma Supreme Court.9 

The Supreme Court applied its standard test 
to determine if the law is a “special law” that 
violates the Oklahoma Constitution.10 That test 
examines “whether the statute operates on an 
entire class of actionable claims that are simi-
larly situated.”11 MacDonald argued that all 
victims of wrongful termination must be pro-
vided the same remedies because they are a 
similarly situated class of tort victims.12 Mac-
Donald asserted that limiting the remedies for 
victims of status-based discrimination would 
therefore violate the Oklahoma Constitution 
because similarly situated individuals (those 
bringing a non-status based wrongful dis-
charge tort claim) are treated differently.13 

The court rejected MacDonald’s argument, 
finding there was no violation of the special 
law provisions by limiting the damages avail-
able to plaintiffs bringing status-based claims.14 
Importantly, the court drew on its previous 
decisions finding that victims of discrimination 
based on status are a single, unified class, apart 
from the larger category of wrongful termina-
tion victims.15 

The court reasoned that the public policy 
driving a status-based claim is not the same as 
the public policies driving other wrongful dis-
charge claims, such as whistleblower claims.16 
The public policies underlying whistleblower 

Labor and Employment Law Section

Limitations on Damages under the 
Oklahoma Anti-Discrimination 
Act upheld by the Oklahoma 
Supreme Court
By Kimberly Lambert Love and J. Miles McFadden

 SECTION NOTE
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claims, for instance, are preventing corruption 
in, and preserving the integrity of, state gov-
ernment for state employees and protecting 
public health and safety in the case of private 
employees.17 Protecting an individual from dis-
charge because of his or her protected status 
does not advance the same public policy.18 

Because the OADA operates on an entire class 
of actionable claims — those asserting status-
based discrimination — it is not a special law 
that violates the Oklahoma Constitution.19 As a 
result, the remedies provided in the OADA are 
the exclusive remedies available to victims of 
status-based discrimination for claims brought 
under the OADA.20 

1. Okla. Stat. tit. 25, §1350.
2. Id.
3. Section 1350 also authorizes a court to enjoin discriminatory 

practices and grant affirmative relief such as reinstatement.
4. MacDonald v. Corporate Integris Health, 2014 OK 10, ¶1, __ P.3d 

____.
5. Id. at ¶2. 
6. Id. at ¶3. 
7. Id.
8. Id.
9. Id. at ¶0. 
10. The sections of the Oklahoma Constitution at issue in MacDon-

ald were Art. 5, §46 and 59. The relevant portion of Art. 5, §46 provides:
The Legislature shall not, except as otherwise provided in this 
Constitution, pass any local or special law authorizing: . . . Regu-
lating the practice or jurisdiction of, or changing the rules of 
evidence in judicial proceedings or inquiry before the courts, 
justices of the peace, sheriffs, commissioners, arbitrators, or other 
tribunals, or providing or changing the methods for collection of 
debts, or the enforcement of judgments or prescribing the effect 
of judicial sales of real estate; [and] . . . For limitation of civil or 
criminal actions . . . .

The relevant portion of Art. 5, §59 provides:
Laws of a general nature shall have a uniform operation 
throughout the State, and where a general law can be made 
applicable, no special law shall be enacted.

11. Id. at ¶4 (quoting Reynolds v. Porter, 1988 OK 88, ¶18, 780 P.2d 
816, 823). 

12. Id. at ¶5.
13. Id.
14. Id. at ¶6. 
15. Id. at ¶7 (citing Smith v. Pioneer Masonry, Inc., 2009 OK 82, ¶10, 

226 P.3d 687, 689; Shephard v. CompSource Oklahoma, 2009 OK 25, ¶10, 
209 P.3d 288, 292; Kruchowski v. Weyerhaeuser Co., 2008 OK 105, ¶9, 202 
P.3d 144, 148; Saint v. Data Exchange Inc., 2006 OK 59, ¶6, 145 P.3d 1037, 
1038; and Collier v. Insignia Financial Group, 1999 OK 49, ¶14, 981 P.2d 
321, 326-27). 
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17. Id. at ¶9.
18. Id. at ¶7.
19. Id. at ¶11.
20. Id.
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The OBA Women in Law 
Committee is proud to bring a 
six-hour CLE presentation on 
the timely topic, “A Dialogue 
on the Dynamics of a Fair and 
Independent Judiciary in a 
Politically Charged Nation” 
on Friday, Oct. 3. The confer-
ence is being hosted by the 
University of Tulsa College 
of Law in Tulsa. 

The conference will begin 
with a kick-off breakfast event 
for “Legally Pink” with Judge 
James Caputo and the Tulsa 
County Bar Association Bench 
and Bar Committee to cele-
brate cancer survivors and 
promote awareness. 

Our keynote speaker is Dr. 
Bruce Peabody, a constitution-
al law scholar at Fairleigh 
Dickinson University, and 
author of The Politics of Judicial 
Independence. Dr. Peabody will 
discuss the interplay and at 
times conflict between politics 
and the judiciary. 

Dr. Peabody will also mod-
erate a panel discussion with 
Bob Burke, author of a new 
book on court reform in Okla-
homa, Judge Geary Walke, 
who has written a series of 
articles on the history of court 
reform in Oklahoma, and Rep. 

Jon Echols, who currently 
represents District 90 in the 
House of Representatives and 
serves on the Conference 
Committee on the Judiciary. 

Supreme Court Vice-Chief 
Justice John Reif will discuss 
issues regarding a fair, impar-
tial and independent judiciary. 
Judge Brad Taylor with the 
Oklahoma Workers’ Compen-
sation Court of Existing 
Claims will deliver his infor-
mative and highly entertain-
ing presentation on ethics. 

The Indian Law Section has 
recruited a panel discussion 
concerning judicial indepen-
dence in Indian Country, 
which will be moderated by 

Chad Smith, former principal 
chief of the Cherokee Nation, 
and panel members Dianne 
Barker-Harrold, a former trib-
al judge for 13 different tribes 
in Oklahoma; Judge Marsha 
Harlan, a district court judge 
for the Kickapoo Tribe and the 
Seminole Nation, as well as an 
associate justice on the Paw-
nee Nation Supreme Court 
and a Supreme Court justice 
for the Miami Tribe; and 
Judge Sherry Abbot Todd, 
special judge of the Chicka-
saw District Court.

The conference will also 
include a special trivia lun-
cheon called “So you Think 
you’re Smarter than an Appel-
late Judge” with participation 
of several appellate judges 

A Dialogue on the Dynamics of a 
Fair and Independent Judiciary 
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By Allison Thompson and Alison Cave
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and justices. We will conclude 
the day with a reception fol-
lowing the CLE portion of the 
conference.

The conference is planned 
annually by the OBA Women 
in Law Committee and is 
made possible by the gener-
ous support of sponsors. The 
conference is priced at $125 to 
participate in the CLE and 

luncheon (that’s the early-bird 
discount rate which expires 
four days before the confer-
ence) or $30 to attend the 
luncheon only. 

HOW tO reGIster

The easiest way to register 
is online at www.okbar.org/
members/CLE. Register 
online to receive a $10 
discount.

Another option is to register 
by telephone. Call Renee 
Montgomery at 405-416-7029 
or 800-522-8065.

Allison Thompson and Alison 
Cave serve as co-chairpersons 
of the 2014 Women in Law 
Committee.

OFFICERS
PRESIdEnt-ElECt

MaCk k. MaRtIn, OklahOMa CIty

Nominating Petitions have been filed nominating 
Mack K. Martin for election of President Elect of 
the Oklahoma Bar Association Board of Governors 
for a one-year term beginning January 1, 2015.
A total of 477 signatures appear on the petitions.
Nominating Resolutions have been received from 
the following counties: Cleveland and Comanche.

GaRvIn ISaaCS JR., OklahOMa CIty

Nominating Petitions have been filed nominating 
Garvin Isaacs Jr. for President Elect of the Oklaho-
ma Bar Association Board of Governors for a one-
year term beginning January 1, 2015.
A total of 388 signatures appear on the petitions.
Nominating Resolutions have been received from 
the following counties: Beckham, Choctaw, Coal, 
McCurtain and Pushmataha. 

ObA Nominating Petitions
(See Article II and Article III of the ObA bylaws)

bAR NEWS 
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OFFICERS
President-Elect
Current: David A. Poarch Jr., Norman
Mr. Poarch automatically becomes
OBA president Jan. 1, 2015
(One-year term: 2015)
Nominees: 
Mack K. Martin, Oklahoma City
Garvin Isaacs Jr., Oklahoma City

Vice President
Current: Susan S. Shields, Oklahoma City
(One-year term: 2015)
Nominee: Vacant 

BOARD OF GOVERNORS
Supreme Court Judicial District One
Current: Linda S. Thomas, Bartlesville
Craig, Grant, Kay, Nowata, Osage, Ottawa, 
Pawnee, Rogers and Washington counties
(Three-year term: 2015-2017)
Nominee: Vacant

Supreme Court Judicial District Six
Current: Kimberly Hays, Tulsa 
Tulsa County
(Three-year term: 2015-2017)
Nominee: Vacant

Supreme Court Judicial District Seven
Current: Bret A. Smith, Muskogee
Adair, Cherokee, Creek, Delaware, Mayes, 
Muskogee, Okmulgee and Wagoner counties
(Three-year term: 2015-2017)
Nominee: Vacant

Member At Large
Current: Nancy S. Parrott, Oklahoma City
(Three-year term: 2015-2017)
Nominee: Vacant

Summary of Nominations Rules 

Not less than 60 days prior to the Annual Meeting, 
25 or more voting members of the OBA within the 
Supreme Court Judicial District from which the 
member of the Board of Governors is to be elected 
that year, shall file with the Executive Director, a 
signed petition (which may be in parts) nominating 
a candidate for the office of member of the Board of 
Governors for and from such Judicial District, or one 
or more County Bar Associations within the Judicial 
District may file a nominating resolution nominating 
such a candidate.

Not less than 60 days prior to the Annual Meeting, 
50 or more voting members of the OBA from any or 
all Judicial Districts shall file with the Executive 
Director, a signed petition nominating a candidate 
to the office of Member-At-Large on the Board of 
Governors, or three or more County Bars may file 
appropriate resolutions nominating a candidate for 
this office.

Not less than 60 days before the opening of the 
Annual Meeting, 50 or more voting members of the 
Association may file with the Executive Director a 
signed petition nominating a candidate for the office 
of President-Elect or Vice President or three or more 
County Bar Associations may file appropriate resolu-
tions nominating a candidate for the office.

If no one has filed for one of the vacancies, nomina-
tions to any of the above offices shall be received 
from the House of Delegates on a petition signed by 
not less than 30 delegates certified to and in atten-
dance at the session at which the election is held.

See Article II and Article III of OBA Bylaws for 
complete information regarding offices, positions, 
nominations and election procedure. 

Elections for contested positions will be held at the 
House of Delegates meeting Nov. 14, during the 
Nov. 12–14 OBA Annual Meeting. Terms of the 
present OBA officers and governors will terminate 
Dec. 31, 2014.

Nomination and resolution forms can be found at 
www.okbar.org/members/bog/bogvacancies.

2015 ObA board of Governors Vacancies

bAR NEWS 

Nominating Petition deadline: 5 p.m. Friday, Sept. 12, 2014
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PHOTO HIGHLIGHTS 

SOvEREIGnty SyMPOSIuM 2014
OklahOma City • June 4-5

thE 27th SOvEREIGnty SyMPOSIuM waS dEdICatEd tO thE lIFE 
and wORk OF thE latE JuStICE RudOlPh haRGRavE

From left Oklahoma Supreme Court Justice Noma Gurich; former OBA President 
Cathy Christensen; symposium keynote speaker and Canadian Chief Justice Beverley 
McLachlin; Oklahoma Supreme Court Justice Yvonne Kauger; OBA President Renée 
DeMoss and OBA member Jonna Kauger Kirschner

W. Richard West 
(left), president and 
CEO of Autry National 
Center and founding 
director of the Smithso-
nian’s National Muse-
um of the American 
Indian, and California 
attorney Gary Judd

From left Suzanne Edmondson; Oklahoma 
Supreme Court Justice James Edmondson; Frank 

McArdle, Canadian Superior Courts Judges Associa-
tion executive director; and Oklahoma Supreme 

Court Justice Joseph M. Watt

Oklahoma City University President 
Robert Henry (left) and OCU School of Law Dean 

Valerie K. Couch (right) present an honorary 
doctorate to Chief Justice McLachlin.

From left Oklahoma Supreme Court Chief 
Justice Tom Colbert, Justice Steven Taylor and 
Gov. Mary Fallin at the opening ceremony.

All photos 
by Stu Ostler
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From left East 
Central University 
President John R. 
Hargrave; Mrs. 
Madeline Hargrave 
and retired Oklahoma 
Supreme Court Justice 
Robert Lavender

Gregory E. Pyle, retired Chief of the Choctaw Nation 
of Oklahoma and 2014 Sovereignty Symposium 
Honored One

From left Oklahoma Supreme Court Vice Chief 
Justice John Reif and Oklahoma Court of Criminal 
Appeals Vice Presiding Judge Clancy Smith

 Retired Court of Criminal 
Appeals Judge Reta M. 
Strubhar, winner of the 
2014 Ralph B. Hodges - 
Robert E. Lavender Award 
for Judicial Excellence

Indigenous Peoples’ Right to Self-Determination Panel members 
from left Associate Professor Kristen Carpenter, University of 
Colorado School of Law; Professor Angela R. Riley, UCLA School 
of Law; 2014 Sovereignty Symposium Award winner Professor 
Alexander T. Skibine, University of Utah College of Law; panel 
moderator and Court of Civil Appeals Judge Jerry Goodman; 
Professor Robert Miller, Arizona State University Sandra Day 
O’Connor College of Law

Trust Land-Sites for Economic Development and Global Impact Panel members from left 
(standing) are panel moderator Leah Harjo-Ware; Kilpatrick Townsend attorney David Smith; 
Oglala Sioux Tribe General Counsel Bernice C. Delorme; BIA Realty Officer Sharlene Round-
face, Southern Plains Division; panel moderator and Oklahoma Supreme Court Justice Douglas 
Combs; from left (seated) National Congress of American Indians Chief Counsel David Mullon; 
Texas Tech University School of Law Faculty Services Librarian Eugenia Charles-Newton; 
Deputy Director of Field Operations Jim James, Office of the Special Trustee for American 
Indians; Professor David English, University of Missouri School of Law; Professor Kathleen 
Guzman, OU School of Law
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 OBA member and General Counsel 
to the President Pro Tempore of the 
Oklahoma Senate Jonathan Nichols (left) 
and Chief Justice McLachlin

 Members of the Seminole Nation of Oklahoma from left flag bearer 
Barney Mitchell; Chief Leonard M. Harjo; Oklahoma Rep. Anastasia Pittman; 
Assistant Chief Lewis Johnson. Johnson, from Justice Hargrave’s hometown 
of Wewoka, presented a memorial speech and a flute solo in honor of 
Justice Hargrave.

Gayleen Rabakukk (left), author of “Art 
of the Oklahoma Judicial Center” and her 
daughter, Ann Langthorn, at the reception 
honoring the book’s publication.

From left retired District Judge Donald Worthington, 
winner of the 2013 Ralph B. Hodges - Robert E. Lavender 
Award for Judicial Excellence, Justice Joseph Watt and 
Chief Justice McLachlin Attorney and Sovereignty Symposium publication editor 

Kyle Shifflett (left) presents Steven Hager, Oklahoma Indian Legal 
Services, with his second Hargrave Prize for faculty writing.

 Photographer Terry 
Zinn (right) speaks with 

OBA member William C. 
Sellers Jr., son of the late 

artist and attorney 
William C. Sellers Sr., 

whose work is featured in 
“Art of the Oklahoma 

Judicial Center.”
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you may have read or 
heard about the Mandatory 
Continuing Legal Education 
(MCLE) Commission’s pro-
posed change to the MCLE 
Rules that will eliminate the 
age 65 exemption from the 
MCLE requirements. The 
proposed change was 
approved by the Oklahoma 
Supreme Court on April 7, 
2014, with an effective date 
of Jan. 1, 2015. The actual 
amendment to the MCLE 
rules was published in the 
April 19 and May 24 issues 
of the Oklahoma Bar Journal.

It is important to note that 
this change will only affect 
members who reach age 65 in 
2015 and beyond. Members 
who celebrated their 65th 
birthday prior to Jan. 1, 2015, 
will retain their MCLE exemp-
tion and are not required to 
earn and report any CLE 
credit. 

For everyone else, if you will 
be 65 in 2015 and beyond and 
are continuing to practice law 
in Oklahoma, you are no lon-
ger eligible to report an MCLE 
exemption based on your age. 
you are required to earn and 

report a minimum of 12 OBA 
MCLE-approved credits, 
which must include at least 
one approved legal ethics 
credit, by Dec. 31 of each year. 
The OBA CLE Department 
will continue to offer a dis-
counted registration fee of 
$50 for most six-hour, “live” 
seminars for members age 
65 and older.

If you become 65 during 
2015 and beyond, but have 
done nothing during the 
calendar year that would be 
considered practicing law in 
Oklahoma, you are eligible to 
report a “not practicing law 
in Oklahoma” exemption. 
Exemptions can only be 

reported after the year con-
cludes. It’s really quick and 
easy to report an MCLE 
exemption online using 
my.OKBar.org. 

QuestIOns? 

If you have questions con-
cerning this change or any 
other MCLE-related matter, 
please contact the MCLE 
Department at 405-416-7009 or 
mcle@okbar.org. More MCLE 
information can also be found 
online at www.okbar.org/
members/MCLE. 

Ms. Lewis is the OBA’s MCLE 
administrator.

MCLE NEWS

MCLE Rules Changes to 
Take Effect
This Change Will Only Affect Members Who Reach Age 65 
in 2015 and beyond
By Beverly Petry Lewis

OBA members age 65 
and older receive a 
senior discount on 

OBA CLE. Pay only a 
registration fee of 

$50 for most six-hour 
live seminars.
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The 54th Oklahoma Legisla-
ture is now history. Of the 
more than 2,000 bills and joint 
resolutions filed in 2014, the 
governor has approved more 
than 400. The following is a 
list of measures enacted by the 
Legislature and approved by 
the governor which could be 
of significance to OBA mem-
bers. This list includes many 
of the 489 measures which 
were reviewed and tracked by 
the Legislative Monitoring 
Committee during the legisla-
tive session. 

The measures are listed by 
the appropriate Legislative 
Monitoring Committee sub-
committees. 

CHIlDren anD FamIlY laW 

HB 1384 New law; creates Parents’ Bill of 
Rights. 

HB 2249 Divorce; modifies definition of incom-
patibility, adds new requirements.

HB 2526 Domestic violence; directs peace offi-
cers to make assessment for potential danger.

HB 2536 Permits parent or guardian to execute 
power of attorney to delegate care.

HB 2604 Adoption; permits venue where ter-
mination proceedings took place.

HB 2667 Parental rights; modifies listed acts 
requiring termination.

HB 3472 Child custody; limits court as to per-
sons eligible to be awarded custody or guard-
ianship.

sB 1182 Child abuse investi-
gations; permits D.H.S. to 
contract with retired peace 
officers.

sB 1779 Provides procedures 
regarding guardian ad litem 
for child if genetic testing is 
ordered.

sB 1784 Child support arrear-
age; modifies enforcement 
authority of court.

sB 1993 Modifies procedures 
for establishing support to 
include both mother and 
father.

sB 2046 Domestic abuse; 
makes second or subsequent 

convictions subject to restrictions.

sB 2088 Adding recognitions of interests of 
child in placement group homes.

CIVIl laW anD PrOCeDure

HB 2325 Adds persons providing shelter to 
civil immunity during time of emergency.

HB 2338 New law: expands civil immunity 
during time of emergency. 

HB 2366 Civil procedures; creates Oklahoma 
Citizens Participation Act.

HB 3365 Product liability; provides rebuttable 
presumptions and scope of liability.

HB 3375 Amends discovery laws regarding 
initial discovery methods.

sB 1421 Limits persons permitted to petition 
for change of name. 

End of Legislative Session Report
By Duchess Bartmess

LEGISLATIVE NEWS 
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COmmerCIal laW, BusIness 
entItIes, COntraCts anD 
InsuranCe

HB 2837 Patent infringement; prohibiting bad-
faith patent infringement claims.

HB 3280 Authorizes the creation of nonprofit 
health maintenance organization corporations.

HB 3282 Repeals the Health Insurance High 
Risk Pool Act.

sB 1799 Corporations; shareholder’s deriva-
tive action expenses.

sB 2025 Premium reserve for domestic title 
insurers.

sB 2045 Insurance; standard valuation law; 
standard nonforfeiture law; principle-based  
valuation

COnstItutIOnal laW

sJr 33 Legislative-proposed amendment to 
Constitution does not need governor approval. 
This amendment exempts prohibition of dual 
office holding for specified military personnel. 

HB 2093 Defines, by statute, terms used in 
Constitution regarding special and local laws. 

COurts, JuDICIarY anD attOrneYs

HB 1077 Requirements regarding attorney’s 
lien on real property. 

HB 2568 Attempted jury influencing changed 
from misdemeanor to felony.

HB 2591 Authorizes child witnesses to testify 
accompanied by therapeutic dog.

HB 2774 Jurors; modifies exemptions from jury 
duty.

CrImInal laW anD PrOCeDure

HB 2342 Authorizes search warrants by tele-
phone or electronic mail.

HB 2353 Adds human trafficking to list of per-
sons required to serve 85 percent of sentence 
and increases fine.

HB 2614 Deletes penalties regarding firearms 
stored in motor vehicle on school property.

HB 2859 Directs procedures for decisions by 
mental health court judges. 

HB 3159 Clarifies probation requirements.

HB 3254 Provides separate time limitation 
applicable in assertions of a claim of ineffective 
assistance of counsel.

sB 989 Adds payment made to a landlord 
under a lease or rental agreement to bogus 
check definition.

sB 1845 Provides for exception to denial of 
eligibility for a hand gun license of mentally 
incompetent person.

sB 1875 Expungement of records; modifies 
requirements for sealing records.

sB 2140 Expungement of records; modifying 
requirement for seeking and exceptions for 
access.

eDuCatIOn - COmmOn anD HIGHer

HB 2414 Modifies procedures for scholarships 
for students with disabilities.

HB 2497 Authorizes exemptions from school 
testing requirements.

HB 2548 Teacher competency examinations for 
non-native-English speaker.

HB 2571 Amends 70 O.S. 2011, Section 1-113, 
regarding school district residency.

sB 1377 Also amends 70 O.S. 2011, Section 
1-113, regarding school district residency.

HB 2730 New law: creates Extracurricular 
Activities Accountability Act, limiting mem-
bership in school athletic associations.

HB 2921 New law: recognizes Native Ameri-
can language as an art, and authorizes teaching 
in school education programs.

HB 3006 New law: limits agricultural educa-
tion programs to grades 8 through 12. 

sB 436 New law: establishes Regional Educa-
tion Administrative Districts [READS] to   pro-
vide education on administrative services 
available to state schools. 

sB 1461 Requires charter schools to submit 
statements of income and expenditures to State 
Board of Education. 

enerGY, OIl, Gas, mInerals, 
enVIrOnment anD natural 
resOurCes

HB 2378 Allows “Good Samaritan” exemption 
for voluntary reclamation project or water pol-
lution abatement project.
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HB 2533 New law: creates Underground Facili-
ties Damage Prevention Act. 

HB 2562 Changes gross production tax levies.

HB 3297 New law: transfers powers, duties, 
responsibilities, records and equipment of Cor-
poration Commission relating exclusively to 
the regulation of compressed natural gas fuel-
ing stations to the Department of Labor. 

sB 78 Amends Shale Reservoir Development 
Act authorizing multiunit horizontal wells.

sB 1187 Requires Department of Environmen-
tal Quality shall receive, review and evaluate 
permit applications for discharges to water 
bodies for water reuse projects.

sB 1336 Modifies permitting for solid waste 
disposal sites and vegetation plans and directs 
Corporation Commission to promulgate rules 
to implement oil and gas operators disposing 
of any oil field waste materials.

General GOVernment - 
lOCal anD state

HB 2405 Governmental Tort Claims Act: modi-
fies definition of tort.

HB 2620 Cities and towns; creates the Protect 
Property Rights Act.

HB 2998 New law: requires court records to be 
considered as public records; makes exceptions.

HB 2999 Administrative Procedures Act: adds 
new language for individual proceedings  
regarding deliberations and evidence.

sB 1719 Central Purchasing Act; makes lowest 
cost controlling in awarding sole-source bids.

sB 1737 Modifies standards for city and county 
jails.

sB 1744 Modifies campaign contribution defi-
nitions and application.

sB 1745 New law: requires campaign financial 
disclosures for cities and towns. 

PrOBate, GuarDIansHIP 
anD trusts

HB 2790 Probate procedure; summary admin-
istration; expanding timing for final hearing.

sB 1904 Family Wealth Preservation Act; mod-
ifying trust requirements.

PuBlIC HealtH, saFetY, anD WelFare

HB 2831 Mental health; authorizes sale of real 
property trust.

HB 3156 New law: creates First Informer 
Broadcast Act.

reVenue anD taX

HB 3188 Prohibits increase in fair cash value 
based upon designated improvement. 

sB 1621 Modifies conditions for tax deductions 
for married persons filing separately for  
expenses incurred to provide care for a foster 
child.

transPOrtatIOn anD 
mOtOr VeHICles

HB 1112 Forfeiture of motor vehicles after third 
or subsequent felony offense and distribution 
of sale proceeds to lienholder of record.

HB 1516 New law: creates Oklahoma Crusher 
Act. 

This is by no means a complete list of all the 
measures that may be of interest to OBA mem-
bers. As always, I encourage each OBA mem-
ber to look at the list of all 400 plus measures to 
determine if any one or more not listed here 
which could be of interest in their practice.

Each member of the Oklahoma Bar Associa-
tion is encouraged to make two commitments 
for the next legislative session. This effort will 
keep you informed on the issues which will be 
subject to legislation during the first session of 
the 55th Oklahoma Legislature:

•  watch for the date and details concerning the 
Legislative Reading Day prior to the begin-
ning of this next session and

• attend the next OBA Day at the Capitol.

For further information or help, please do 
not hesitate to contact me.

Ms. Bartmess practices in Okla-
homa City and chairs the Legisla-
tive Monitoring Committee. She 
can be reached at duchessb@
swbell.net.

AbOuT THE AuTHOR
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It’s time that all eyes are 
on the OBA Annual Meeting. 
Please get out your calendar 
and put down — 2014 ANNU-
AL MEETING, NOV. 12-14 
TULSA. HyATT REGENCy. 
This is a meeting NOT to miss. 
This year we will have an inter-
nationally recognized speaker 
on the future of the practice 
of law. For some time, I have 
heard predictions and forecasts 
on the future of our profession. 
I am beginning to see some of 
those predictions come true. I 
used to think the “trends” were 
East Coast or West Coast and 
not Oklahoma. I don’t think 
that way anymore. 

Outsourced legal work, 
online forms, fewer job oppor-
tunities, value billing and 
much more are at our doorstep. 
Come to the Annual Meeting 
and hear one of the leading 
minds on the future of the 
practice of law. Of course, there 
will be much more to the meet-
ing. As usual, great CLE, fun 
events and, of course, a great 
time to be with your friends in 
the profession.

I was filled with a bit of anxi-
ety before we launched our 
new association management 
software recently. More than 
four years ago we conducted a 
technology audit. The Bar Asso-

ciation Technology Committee, 
through a competitive bidding 
process, hired a nationally rec-
ognized firm to conduct the 
audit. One of the audit recom-
mendations was to replace our 
“homegrown” system that was 
launched in 1999 and go with 
an off-the-shelf product. Our 

previous system was totally 
customized for the OBA. While 
the new system has many fea-
tures, it represents a big change 
for us. Making a transition of 
this size is difficult, and chal-
lenges were expected as we 
converted a huge amount of 
data into the new system. 
Please be patient as we under-
go this enormously complex 
and time-consuming transition. 
In the end, this will be a great 
tool. 

President DeMoss has put 
together a working group to 

create solutions for lawyers 
who transition out of practice 
by choice, disability or death. 
Not a pleasant thought, but 
necessary to avoid harm to the 
public and leaving families and 
friends of deceased or disabled 
lawyers a mess to clean up. 
With the majority of our mem-
bers over 50 years of age and 
in solo or small firm practices, 
the time has come to study 
this issue. There are some very 
good minds working on this 
topic. Be looking for their 
report in the months to come.

Lastly, President-Elect David 
Poarch is in the process of final-
izing his plans for next year. If 
you want to serve on a commit-
tee or wish to take advantage 
of one of the many volunteer 
opportunities, now is the time 
to let him know. you can sign 
up for committees on the OBA 
website at www.okbar.org with 
just the click of your mouse. 

I hope you have had a great 
summer and are tanned, rested 
and ready for a great fall!

To contact Executive Director 
Williams, email him at johnw@
okbar.org.

FROM THE EXECuTIVE DIRECTOR

Just Some Stuff
By John Morris Williams

• Annual Meeting
• New Software Installed
• Group to Study Transitions
• Committees 2015
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There’s been quite a lot of 
technology-related news over 
the last several months. Some 
of it is directly related to the 
legal profession. Much of it is 
at least indirectly related to the 
legal profession. There have 
also been some interesting 
court rulings related to tech-
nology. Rather than featuring 
just a few items, I decided to 
do a roundup of many of these 
items with a few comments.

tHe rIGHt tO Be 
FOrGOtten

A European Union court, in 
a ruling that most Americans 
found perplexing at best, cre-
ated (or recognized) a “right 
to be forgotten,” based on a 
Spanish citizen’s request to 
have Google remove accurate 
search results about him that 
he found objectionable. Now 
Google is processing many 
requests along this line from 
EU citizens.1 

Comment: One would 
assume that the First Amend-
ment would prevent a similar 
result from occurring in this 
country. But some authoritari-
an nations now block large 
parts of the Internet from 
access by their citizens. It is 
just another reminder that the 
Internet is not the same for 
everyone. Lawyers should 
understand that if they are 
traveling in the EU, their ver-
sion of Google is no longer the 
same as our Google.

Cell PHOne searCHes

In Riley v. California,2 the U.S. 
Supreme Court unanimously 
held that police may not 
search the cell phones of crimi-
nal suspects without a war-
rant. In the court’s syllabus, it 
was stated, “A conclusion that 
inspecting the contents of an 
arrestee’s pockets works no 
substantial additional intru-

sion on privacy beyond the 
arrest itself may make sense as 
applied to physical items, but 
more substantial privacy inter-
ests are at stake when digital 
data is involved.” It was also 
noted as a complicating factor 
that the data a user views on 
many modern cell phones may 
not be stored on the device 
itself so that the search might 

well extend beyond papers 
and effects in physical proxim-
ity of an arrestee.

Comment: The opinion was 
noteworthy both for its una-
nimity and its rather broad 
language. The concluding 
paragraph is worthwhile for 
all lawyers to read, even if 
they do not practice in the 
criminal law arena:

“Modern cell phones are not 
just another technological 
convenience. With all they 
contain and all they may 
reveal, they hold for many 
Americans “the privacies of 
life,” Boyd, supra, at 630.3  

The fact that technology 
now allows an individual to 
carry such information in his 
hand does not make the 
information any less worthy 
of the protection for which 
the Founders fought. Our 
answer to the question of 
what police must do before 
searching a cell phone seized 
incident to an arrest is 
accordingly simple — 
get a warrant.”4

This is one instance where 
advances in technology 
changed the substantive law. 
It was previously allowable to 
search an arrestee’s wallet or 
pockets, but cell phones con-
tain much more information 
than the drafters of the Consti-
tution could have contemplat-
ed. It seems unlikely that there 
will be many problems with 

LAW PRACTICE TIPS 

Recent Technology News and 
Developments for 2014
By Jim Calloway
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law enforcement obtaining a 
warrant in appropriate cases. 
It also seems likely that “let 
me see your license, registra-
tion and unlock your phone 
for me” could have become 
quite common in roadside 
stops had the opinion gone 
in another direction. 

sOlO COnFerenCe

The 2014 OBA Solo & Small 
Firm Conference was held 
June 19-21 at the Hard Rock 
Casino Resort in Catoosa.

Comment: As always, the 
OBA Solo & Small Firm Con-
ference provided a mix of 
practice management, law 
office technology and substan-
tive CLE offerings. One of our 
speakers was Illinois lawyer 
Bryan M. Sims who discussed 
the many ways that he used 
technology in his law practice, 
including remote access tools. 
There was quite a large group 
at the breakout session titled 
“Social Media, Internet and 
Email Evidence at Trial: 
Admissibility of Electronic 
Evidence,” taught by OBA 
Family Law Section Chair 
Shane Henry. It’s probably 
worth noting that by now 
most family lawyers have had 
to deal with Facebook in some 
way, and Facebook wasn’t 
even opened to the general 
public until September 2006.

FaCeBOOK

Many were horrified at the 
revelation this year that Face-
book had been running psy-
chological tests on its users 
to gauge their reactions to 
stimuli and to generate nega-
tive emotions. 

Comment: Many thought that 
had been the purpose of Face-
book all along.

iPHOne neWs

The Annual Apple World-
wide Developers Conference 
often generates big news. 
your iPhone and iPad will get 
improvements this fall with 
iOS 8 upgrades to notifica-
tions, support for third-party 
keyboards, an upgrade to 
auto-correct called QuickType 
and a new health-tracking 
component called Health. 

Comment: Perhaps the most 
significant items were the ones 
left unsaid. The company did 
not confirm that the iPhone 6 
will be released this fall with 
larger redesigned form factor 
including 4.7-inch and 5.5-inch 
diagonal screens (that likely 
will be announced by the time 
you read this in print). And 
there was no announcement of 
an iWatch. The stock market 
did not like that omission. 

anDrOID Wear

Meanwhile the Android 
Wear platform has already 
given rise to two newly 
released Android “smart 
watches,” G Watch from LG 
and Gear Live5 from Samsung. 

Comment: Do you think you 
will ever use wearable tech-
nology devices? The article at 
the endnote above is very pos-
itive on the Google Now parts 
of Android Wear. There have 
also been some less-than-
glowing reviews, however. But 
this technology is still early in 
development. Wearable tech-
nology will certainly fall into 
common usage at some point. 
It will be simpler to answer 
the phone or see a brief text 
message on the face of your 
watch than to dig the phone 
out of a pocket or purse. There 
is already much discussion 
about a personal area network 
(PAN) related more to an indi-
vidual instead of a location. 
Contrast this with the local 

area network (LAN) that most 
law offices now have.

In case you are assuming 
this doesn’t really relate to 
you, you should appreciate 
that wearable technology and 
a wireless PAN will record a 
huge amount of data about an 
individual’s location and 
actions. Just like mobile phone 
data, it will not be too long 
before lawyers have to deal 
with discovery of wearable 
technology information.

tHe Internet OF tHInGs

A Forbes Magazine feature in 
early July was titled “Here’s 
Why Retailers Are Betting Big 
On Internet Of Things.”6 

Comment: I am often asked 
to guess what the next big 
development is going to be. 
Most everyone who pays 
attention to such matters is 
focusing on this concept called 
“The Internet of Things.” This 
involves more devices, partic-
ularly household devices, con-
nected to the Internet with 
instructions to take certain 
actions or give notices to the 
owners when certain condi-
tions occur. Some of these 
ideas may seem a little silly 
right now, like the olfactory 
sensor in the refrigerator tell-
ing you when the eggs have 
gone bad. But some of us of 
a certain age can remember 
when things like buying your 
books online or using a credit 
or debit card at the gasoline 
pump seemed silly too.

It won’t be too long until 
controlling your door lock or 
the heating and air-condition-
ing unit with your smart 
phone seems about as routine 
as sliding a debit card through 
a gas pump. Some of these 
ideas may save energy as well, 
with the home keeping the 
temperature at one level when 
it is empty and changing the 
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temperature when it notes that 
the occupant’s smart phones 
appear to be headed home.

At some point, that data too, 
will be sought by some lawyer 
to prove or disprove some 
very important fact.

merGers anD 
aCQuIsItIOns

A lot of big technology com-
panies that you have heard of 
bought technology companies 
that you have never heard of, 
paying millions or sometimes 
billions of dollars for the 
privilege.

Comment: My fearless 
prediction is that these invest-
ments will work out in some 
instances and will be failures 
in others.

tHe Future OF 
laW PraCtICe

There have been several con-
ferences this year about the 
future of law and disruption 
in the legal services delivery 
model.7 

Comment: GPSOLO maga-
zine has posted its May/June 
2014 issue online. The maga-
zine theme is Law Practice 
2020.8 If you aren’t able to 
attend a conference about the 
future of law, reading this 
magazine will give you a lot of 
information. Your attention in 
particular is directed to the 
cover story “How Technology 
Is Changing the Practice of 
Law”9 by Blair Janis. Lawyers 
who are interested in online 
marketing should also read 
“Innovative Marketing Tactics 
That Really Attract New Cli-
ents”10 by Terrie S. Wheeler. 
And, of course I have to note 
that I was asked to be a guest 

columnist for this issue’s GP 
Mentor column directed to 
new lawyers. The title of my 
column is “The Future Ain’t 
What It Used to Be.”11 

Oklahoma lawyers have an 
outstanding opportunity to 
hear noted author and futurist 
Richard Susskind discuss the 
future of law practice on Nov. 
14 at the OBA Annual Meeting 
in Tulsa. Don’t miss this great 
opportunity to hear the lead-
ing international authority on 
this subject. 

DrIVerless Cars

Google has convinced many 
that driverless cars will be a 
reality someday soon (by the 
way, the preferred term is now 
the much less threatening 
“self-driving cars”). Google 
co-founder Sergey Brin has 
gone public with his belief that 
self-driving cars will decrease 
the need for individual car 
ownership in the future.12 

Comment: The changes to 
society and the law created by 
the deployment of these vehi-
cles would be profound. Imag-
ine a society where many peo-
ple no longer owned a car 
with its expenses for purchase, 
upkeep, repairs and insurance. 
When you needed a vehicle, 
you would just summon a 
rental with your phone. There 
would be no need to hunt for 
a parking place. For important 
occasions, you would reserve 
one in advance. Instead of 
dealing with the frustrations 
of driving and traffic jams, 
you could read, listen to 
music, nap or have conversa-
tions with your companions 
while the car drives.

Would some sort of no-fault 
system be developed to handle 
the damages if two self-driv-
ing cars collide or would those 
collisions essentially cease 
happening? Would auto man-
ufacturers and dealers be 
imperiled if infrequent drivers 
began to compare the costs of 
automobile ownership with 
just summoning a self-driving 
vehicle as needed? What 
would happen to automobile 
insurance companies? This is 
potentially as big a change to 
society as the popularization 
of the Internet.

In ClOsInG

Let me end by noting that 
my blog, Jim Calloway’s Law 
Practice Tips, has a new web 
address, www.lawpracticetips 
blog.com. The old web address 
will still work. you are 
reminded that you can visit 
the blog one time and sub-
scribe to the email update ser-
vice so that you can receive all 
of the blog posts by email after 
they are posted.

Mr. Calloway is OBA Manage-
ment Assistance Program direc-
tor. Need a quick answer to a tech 
problem or help resolving a man-
agement dilemma? Contact him 
at 405-416-7008, 800-522-8065 
or jimc@okbar.org. It’s a free 
member benefit!

1. http://goo.gl/N1QgLI 
2. 573 U.S. __ (2014), http://goo.gl/Wd7w3T
3. Boyd v. United States, 116 U. S. 616 (1886).
4. Riley, supra (Slip Opinion page 28).
5. www.wired.com/2014/07/android-wear/
6. http://goo.gl/5wIyzz
7. http://reinventlawlondon.com/, http:// 

goo.gl/HaVgte 
8. http://goo.gl/E6pWRc
9. http://goo.gl/yplQsj
10. http://goo.gl/npF99x
11. http://goo.gl/wsHuKo
12. http://goo.gl/KRcJd3
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A comprehensive topical 
ethics opinion index has now 
been posted online to the OBA 
website. The index consists of 
32 single-spaced pages, cover-
ing more than 80 topics. There 
are more than 325 opinions 
indexed, going back to 1931. 
Several opinions are indexed 
under more than one topic. 
The opinions have historically 
been cited by assignment of a 
single number denoting the 
order the opinion was issued, 
starting with number one. For 
now, the opinions are indexed 
using that historical citation, 
but will shortly be re-cited 
using the citation style of ___
OK LEG ETH ___, to reflect 
the year and order of issuance. 
In addition to that change, 
another improvement will 
include numbering the para-
graphs within each opinion. 
Of course, the index will be 
updated periodically to reflect 
new opinions or editorial 
improvements.

A short description of the 
topic follows each opinion. 
The descriptive language 
included for each opinion is 
meant as a research aid only, 
not the conclusion or “hold-
ing” of the ethics panel on that 
particular topic, and it may 
not include every subject 
touched on by the opinion. 
Like case law, each opinion 
should be read in its entirety. 

The date, or best known date, 
of issuance is included in 
parentheses after each opinion. 

The opinions will shortly be 
made available through the 
Oklahoma Supreme Court 
Network (OSCN). This will be 
effected by means of a link 
from the OSCN research pages 
to the OBA website. For now, 
opinions can be retrieved by 
typing the opinion number 
into the search box on the 
“Ethics Opinions” page found 
at okbar.org/members/Ethics 
Counsel/EthicsOpinions.

The law of lawyering, our 
laws of ethics, has changed 
over the years, so attention 
must be paid to the time in 
which the opinion was written 
and authorized. For example, 
there was a day when adver-
tising was universally seen as 
distasteful and was prohibited 
for lawyers. Of course, that 

thinking has changed, and the 
ethics opinions reflect that 
evolution. you will be pleased 
to know that some aspects of 
lawyering, (e.g. integrity) have 
never changed. That, too, is 
reflected in the opinions. 

The new ethics opinion 
index may be accessed by 
going to okbar.org/members/
EthicsCounsel and clicking on 
“Ethics Opinion (Topical 
Index.)” Any suggestions or 
comments to improve the 
quality of the index are wel-
come and may be sent directly 
to me at travisp@okbar.org.

Mr. Pickens is OBA ethics 
counsel. Have an ethics question? 
It’s a member benefit, and all 
inquiries are confidential. Con- 
tact him at travisp@okbar.org or 
405-416-7055; 800-522-8065. See 
Tips from the OBA Ethics Counsel 
at www.okbar.org/members/ 
EthicsCounsel.

ETHICS & PROFESSIONAL RESPONSIbILITY

Comprehensive Topical Ethics 
Opinion Index Posted
By Travis Pickens
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The Oklahoma Bar Association 
Board of Governors met at the 
Idabel Chamber of Commerce 
and Agriculture in Idabel on 
Friday, April 25, 2014.  

rePOrt OF tHe 
PresIDent 

President DeMoss reported 
she attended numerous meet-
ings, activities and interviews 
and wrote press releases relat-
ing to the opposition of SJR 21 
(Judicial Nominating Commis-
sion). She attended OBA Day 
at the Capitol, Custer County 
town hall, Idabel town hall, 
Oklahoma County Bar Associ-
ation CLE in Nevada, OBA 
Appellate Advocacy Seminar 
at the Oklahoma Judicial Cen-
ter, presentation of Law Day 
awards to student contest win-
ners, Tri-County Law Day 
event in Idabel and taped a 
segment for the Ask A Lawyer 
Law Day TV program. She 
also wrote the presidential 
article for the Oklahoma Bar 
Journal, planned and attended 
the Litigation Section meeting 
and prepared a Leadership 
Academy presentation.

rePOrt OF tHe 
VICe PresIDent 

Vice President Shields 
reported she attended the 
Diversity Committee meeting, 
Oklahoma Judicial Conference 
meeting, yLD board meeting, 
Idabel town hall meeting, 
committee meetings at the 
Legislature, conferences with 
attorneys, non-attorneys and 
legislators. She spoke at the 
swearing in of new admittees 
and at an Oklahoma County 

Bar Association CLE. She sent 
messages via email and social 
media and made telephone 
calls regarding SRJ21. 

rePOrt OF tHe 
PresIDent-eleCt 

President-Elect Poarch 
reported he attended OBA 
Day at the Capitol, special 
Board of Governors meeting, 
April Cleveland County Bar 
Association meeting, met with 
John Williams and Debbie 
Brink regarding 2015 presi-
dent’s plans and worked on 
legislative matters. 

rePOrt OF tHe 
eXeCutIVe DIreCtOr 

Executive Director Williams 
reported he attended the yLD 
board meeting, Idabel town 
hall meeting, Oklahoma Judi-
cial Conference meeting, 
swearing in of new admittees, 
committee meetings at the Leg-
islature, and several meetings 
regarding legislative matters. 
He spoke at the Oklahoma 
County CLE in Nevada. 

BOarD memBer rePOrts 

Governor Dexter reported 
she attended the March board 
meeting and luncheon, Custer 
County town hall meeting and 
Law Day Committee meeting. 
She reviewed assigned legisla-
tion for the Legislative Moni-
toring Committee and worked 
on legislative matters that 
included telephone conference 
calls, emails, social media and 
miscellaneous telephone calls. 
Governor Gifford reported he 
attended an Oklahoma County 
Bar Association meeting, 

March Board of Governors 
meeting, special board meet-
ing and OBA Human Traffick-
ing Task Force meeting. He 
also reported that OCU will be 
doing a special program next 
year in conjunction with the 
20th anniversary of the Okla-
homa City bombing. Governor 
Hays reported she attended 
the March Board of Governors 
meeting, special board meet-
ing via telephone, Tulsa Coun-
ty Bar Association board of 
directors meeting, TCBA 
Family Law Section meeting, 
Women in Law Committee 
meeting, Section Leadership 
Council meeting, Family Law 
Section (FLS) Trial Advocacy 
Institute planning session and 
FLS monthly meeting for 
which she prepared and pre-
sented the budget report. She 
communicated with the TCBA 
regarding legislative activities, 
assisted the Professionalism 
Committee regarding CLE 
planning and worked on legis-
lative matters. Governor Jack-
son reported he attended the 
March board meeting and lun-
cheon, April 17 special board 
meeting by telephone and 
Custer County town hall meet-
ing. He spoke to the Enid 
Kiwanis about the Judicial 
Nominating Commission. He 
also attended the Audit Com-
mittee meeting and met with 
auditors. Governor Kinslow 
reported he participated in the 
Board of Governors special 
meeting by conference call on 
April 17 and attended the 
Member Services Committee 
and Clients’ Security Fund 
meetings. Governor Knighton 

Meeting Summaries

bOARD OF GOVERNORS ACTIONS
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reported he participated in a 
Law Day presentation to gift-
ed talented middle school stu-
dents in the Norman Public 
School District, worked to help 
maintain judicial indepen-
dence regarding legislation 
and attended the April 17, 
2014, special meeting. Gover-
nor marshall reported he 
attended the March Board of 
Governors meeting, April 17 
special board meeting, Legal 
Intern Committee meeting 
via telephone and worked on 
various legislative matters. He 
said the OCU Innocence Proj-
ect has run out of grant funds 
and may be in jeopardy of 
being discontinued and re-
ported that the Pottawatomie 
County Bar Association will be 
meeting and electing new offi-
cers soon. Governor Parrott 
reported she attended the 
attorney rally at the Capitol 
on April 24, Idabel town 
hall meeting on Friday and 
worked on legislative matters 
by contacting attorneys, 
friends and legislators in per-
son, by phone and via email. 
Governor sain reported he 
attended the McCurtain 
Memorial Hospital Founda-
tion board meeting and 
McCurtain County Bar Associ-
ation luncheon. He coordinat-
ed the Idabel town hall meet-
ing, spoke at the Lions Club 
luncheon and Idabel High 
School for Law Day, and con-
ducted auctions for the Home 
& Community Education Civic 
Group and for the Valliant 
High School Special Olympics 
program. Governor smith 
reported he attended the 
March Board of Governors 
meeting, special board meet-
ing, planning meeting for 
Muskogee County Bar Associ-
ation banquet and made 
various calls and had con- 
versations regarding judicial 
reform. Governor stevens 

reported he attended the 
March Board of Governors 
meeting, special board meet-
ing, April Cleveland County 
Bar Association meeting, Rules 
of Professional Conduct Com-
mittee meeting and OBA Day 
at the Capitol. He also worked 
on legislative matters. Gover-
nor thomas, unable to attend 
the meeting, reported via 
email she attended the special 
Board of Governors meeting 
via telephone, Washington 
County Bar Association 
monthly meeting and Section 
Leaders Council meeting via 
telephone. She participated in 
OBA Day at the Capitol and 
worked on legislative matters 
via in-person, email, telephone 
and Facebook with legislators, 
lawyers and non-lawyers 
throughout her district.

YOunG laWYers 
DIVIsIOn rePOrt 

Governor Hennigh reported 
he attended the Garfield 
County Bar Association meet-
ing, yLD April Board of Direc-
tors meeting, yLD executive 
conference, OBA Day at the 
Capitol, House Judiciary Com-
mittee meeting, worked on 
legislative matters, appeared 
at the Capitol on April 24 
regarding SJR 21 and attended 
the new admittee reception. 
He spoke at the swearing-in 
ceremonies for OU/OCU and 
TU new admitees. Additional-
ly, the yLD will conduct a 
community service project 
with the Regional Food Bank 
for Law Day in conjunction 
with their Saturday, May 10 
meeting.

COmmIttee lIaIsOn 
rePOrts 

Governor Stevens attended a 
Rules of Professional Conduct 
Committee meeting at which a 
proposed amendment to Rule 
3.8 and comments was 

approved. The proposed 
amendment relates to prosecu-
tor’s duties in relation to 
wrongful convictions. Gover-
nors Hays reported the OBA 
Women in Law Committee 
held meet and greet network-
ing events in Oklahoma City 
and Tulsa. The committee’s 
fall conference will be Oct. 3, 
2014, at the University of Tulsa 
College of Law, and the theme 
will be A Dialogue on an Inde-
pendent Judiciary. Keynote 
speaker will be Bruce Peabody, 
author of The Politics of Judicial 
Independence. She shared other 
event details. Women in Law 
Committee members partici-
pated in a community service 
event for Lawyers Fighting 
Hunger in Tulsa. They collect-
ed individually wrapped 
candy and plastic eggs to dis-
tribute to about 500 families. 
Committee members will par-
ticipate in community service 
projects May 23 in Oklahoma 
City and Tulsa. A group in 
Oklahoma City will be working 
with ReMerge, a comprehen-
sive female diversion program 
designed to transform pregnant 
women and mothers facing 
incarceration into productive 
community citizens. A group 
in Tulsa will be making some 
decorative photo boards and/
or do some scrapbooking with 
participants in Women in 
Recovery. The OBA Profes-
sionalism Committee contin-
ues its search for speakers for 
its December symposium and 
is working with OBA Educa-
tional Programs Director 
Susan Krug. The TCBA Law 
Day luncheon will be May 2 
and feature OCU President 
and CEO Robert Henry as the 
keynote speaker. The county 
bar will also help staff the 
statewide Ask A Lawyer hot-
line on May 1 from 9 a.m. to 
9 p.m. The TCBF Community 
Outreach Committee is spon-
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soring a household item drive 
benefiting the Tulsa Day Cen-
ter for the Homeless that will 
last until May 23. The OBA 
Family Law Section voted to 
be an OBF Community Fellow 
for 2014 and its Trial Advocacy 
Institute will take place at the 
Oklahoma Bar Center July 21 - 
26. The section decided to hold 
its annual meeting on Wednes-
day during OBA Annual Meet-
ing activities and will hold the 
meeting at a different location 
other than the hotel where 
OBA events will take place. 
Vice President Shields report-
ed the Diversity Committee is 
working on selecting a speaker 
for the fall conference.

tOWn Hall meetInG 
rePOrt 

President DeMoss reported 
she attended a town hall meet-
ing earlier in the day in Idabel 
and 37 people were present for 
her presentation.

leGIslatIVe uPDate 

President DeMoss and Exec-
utive Director Williams report-
ed that SJR 21 had failed in the 
House of Representatives.

OKlaHOma Bar 
assOCIatIOn eXPense 
POlICY 

President DeMoss reported 
there were a few minor chang-
es that needed to be made to 
the policy. Most of the changes 
were grammatical and there 
was also a change in the 
approval process, which was 
to reflect current practice. The 
board approved the recom-
mended changes to the policy. 

aPPOIntment tO tHe 
COunCIl On JuDICIal 
COmPlaInts 

President DeMoss stated 
that it was her preference to 
appoint Cathy M. Christensen, 
Oklahoma City, to the Council 

on Judicial Complaints. The 
board approved her recom-
mendation. 

PrOFessIOnal 
resPOnsIBIlItY 
trIBunal aPPOIntment 

President DeMoss recom-
mended that Neal E. Stauffer, 
Tulsa, be reappointed for an 
additional term, and the 
board approved her recom-
mendation.

eXeCutIVe sessIOn

The board voted to go into 
executive session, met in ses-
sion and voted to come out of 
executive session.

o

The Oklahoma Bar Association 
Board of Governors met at  
the Oklahoma Bar Center in 
Oklahoma City on Friday, 
May 23, 2014.  

sWearInG-In CeremOnY

Justice Kauger administered 
the oath of office to new board 
member Rickey Joe Knighton 
II, Norman, who was appoint-
ed to fill the vacancy for Dis-
trict 5 created upon the resig-
nation of Jim Drummond, who 
moved to Texas.

rePOrt OF tHe 
PresIDent 

President DeMoss thanked 
Governor Sain and his county 
bar association for their hospi-
tality at the previous meeting. 
She reported she attended the 
Tri-County (Choctaw, McCur-
tain and Pushmataha) Bar 
Association Law Day dinner, 
Pittsburg County Law Day 
event, Tulsa County Law Day 
luncheon, Oklahoma County 
Law Day luncheon, Annual 
Meeting planning meeting, 
Judicial Nominating Commis-
sion appreciation dinner, vari-
ous meetings and discussions 

regarding pending legislation, 
Litigation Section meeting and 
Professionalism Committee 
meeting. She spoke at the Ida-
bel town hall, Seminole Coun-
ty Law Day event and an Inn 
of Court chapter meeting in 
Oklahoma City. She taped 
a segment of The Verdict TV 
show and participated in plan-
ning for the Tulsa Legally Pink 
event and a planning meeting 
with the Women in Law Com-
mittee chairperson.

rePOrt OF tHe 
VICe PresIDent

Vice President Shields 
reported she attended the 
April board meeting in Idabel, 
Idabel town hall lunch meet-
ing, tri-county reception in 
Idabel, Oklahoma County Law 
Day luncheon, OBA Commu-
nications Committee meeting 
and Oklahoma County Bar 
Association meeting.

rePOrt OF tHe 
PresIDent-eleCt 

President-Elect Poarch 
reported he attended the April 
board meeting and tri-county 
reception in Idabel, JNC 
appreciation dinner, Commu-
nications Committee meeting 
and Cleveland County Bar 
Association meeting.

rePOrt OF tHe 
Past PresIDent 

Past President Stuart report-
ed he attended the tri-county 
Law Day event in Idabel, Sem-
inole County Bar Association 
Law Day luncheon in Wewoka 
and JNC appreciation dinner.

rePOrt OF tHe 
eXeCutIVe DIreCtOr 

Executive Director Williams 
briefed board members on leg-
islative activities regarding 
judicial compensation. He 
reported he attended the tri-
county Law Day event, 
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Comanche County Law Day 
luncheon, Seminole County 
Law Day event at which he 
spoke at the CLE, Pittsburg 
County Law Day event, Tulsa 
County Law Day luncheon, 
Oklahoma County Law Day 
luncheon, Payne County Law 
Day dinner, planning meeting 
with President-Elect Poarch, 
Annual Meeting planning 
meeting, JNC appreciation 
dinner, yLD board meeting, 
various meetings and discus-
sion regarding pending legis-
lation, monthly staff celebra-
tion, management staff meet-
ing and retirement reception 
for Judge Kilgore in Pontotoc 
County. He spoke to a group 
of 16 visiting Chinese lawyers, 
met with the contractor to dis-
cuss flooding issue in Emerson 
Hall and other building issues 
and began the staff evaluation 
process.

BOarD memBer rePOrts

Governor Dexter reported 
she attended the April board 
meeting, tri-county Law Day 
banquet, Tulsa County Law 
Day luncheon and the recep-
tion honoring Rep. Fred Jor-
dan for his help with SJR 21. 
Governor Gifford reported 
he attended the April board 
meeting in Idabel, Oklahoma 
County Bar Association meet-
ing, Law Day Ask A Lawyer 
event and Military and Veter-
ans Law Section meeting. 
Governor Hays, unable to 
attend the meeting, reported 
via email that she attended the 
April board meeting in Idabel, 
tri-county reception in Idabel, 
Tulsa County Bar Association 
Law Day luncheon, OBA Fam-
ily Law Section Trial Advocacy 
Institute planning meeting, 
TCBA Board of Directors 
meeting at which she present-
ed a report of OBA matters, 
TCBA Family Law Section 
meeting and TCBA Long-

Range Planning meeting. She 
communicated with OBA FLS 
leadership regarding the 
Annual Meeting and Solo & 
Small Firm Conference, com-
municated with the Women 
in Law Committee regarding 
possible 2014 conference spon-
sors and communicated with 
the OBA Professionalism Com-
mittee. Governor Jackson 
reported he attended the April 
board meeting, tri-county Law 
Day banquet and May Gar-
field County Bar Association 
meeting. Governor Knighton 
reported he attended the Ida-
bel town hall luncheon, April 
board meeting in Idabel and 
Cleveland County Bar Associ-
ation meeting. Governor mar-
shall reported he attended the 
Idabel town hall luncheon, 
April board meeting and tri-
county reception, all in Idabel, 
Pottawatomie County Bar 
Association meeting, Seminole 
County Bar Association Law 
Day event in Wewoka and 
JNC appreciation dinner. Gov-
ernor Parrott reported she 
attended the April board meet-
ing in Idabel, town hall meet-
ing and reception in Idabel, 
Pittsburg County Law Day 
meeting and dinner at Pete’s 
Place and the JNC apprecia-
tion dinner. She made phone 
calls and sent email to legisla-
tors regarding judicial pay 
raises. Governor sain report-
ed he attended the board 
meeting and town hall meet-
ing in Idabel and tri-county 
Law Day banquet in Idabel. 
He presented plaques to OBA 
coloring contest winners at 
Denison School and Idabel Pri-
mary South School. Governor 
smith reported he attended 
the April board meeting, tri-
county banquet and planning 
meeting for the Muskogee 
County Bar Association ban-
quet. He invited board mem-
bers to attend the June 26 ban-

quet. Governor stevens 
reported he attended the April 
Board of Governors meeting, 
Tri-County Bar Association 
Law Day reception, May 
Cleveland County Bar Associ-
ation meeting, Cleveland 
County Law Day lecture, 
Cleveland County Ask A Law-
yer community service project 
and JNC appreciation dinner. 
Governor thomas reported 
she followed up with a few 
legislators via email after the 
vote on SRJ 21 and attended 
the JNC appreciation dinner at 
the Oklahoma Judicial Center.

YOunG laWYers 
DIVIsIOn rePOrt

Governor Hennigh reported 
he attended the Idabel town 
hall meeting, tri-county 
awards banquet, Garfield 
County Bar Association meet-
ing and ABA yLD spring con-
ference in Pittsburgh. He made 
an OBA Law Day presentation 
to Chisholm elementary stu-
dents, chaired the OBA yLD 
board meeting and participat-
ed in the yLD public service 
project for the Oklahoma 
Regional Food Bank.

suPreme COurt 
lIaIsOn rePOrt

Justice Kauger reported the 
annual Sovereignty Sympo-
sium will take place June 4-5 
at the Skirvin Hilton Hotel in 
Oklahoma City and a book 
signing will be held June 4 for 
the recently published Art of 
the Oklahoma Judicial Center.

COmmIttee lIaIsOn 
rePOrts 

President DeMoss reported 
the Women in Law Committee 
has set the date and selected 
the speaker and topic for its 
fall conference. She said the 
Professionalism Committee 
has selected Judge Wayne 
Alley as its symposium key-
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note speaker. Governor Parrott 
reported the Bench and Bar 
Committee’s attention is 
focused on the Legislature. 
President-Elect Poarch report-
ed a discussion of a united 
OBA message took place at the 
Communications Committee 
meeting, and he requested that 
committee Chair Dick Pryor 
be placed on a future board 
agenda to discuss that topic 
with the board. 

rePOrt OF tHe 
General COunsel 

General Counsel Hendryx 
reported it has been a busy 
discipline season with fre-
quent hearings taking place. 
She said her department’s new 
case management system has 
gone live and data conversion 
took place last week. The 
office has now converted to 
paperless, which is good 
because discipline records are 
required to be kept forever 
and storage has become an 
issue. The scanning of old files 
will begin next year. 

laW DaY rePOrt

Law Day Committee Co-
Chairs Jennifer Prilliman and 
Richard Vreeland reviewed 
Law Day statewide activities 
and results using a Power-
Point presentation. They 
reported the number of contest 
entries was down 20 percent 
this year; however, the quality 
of writing entries increased 
significantly. Major segments 
of the Ask A Lawyer TV show 
focused on how the 1960s judi-
cial scandal shaped the current 
judicial selection process, 
human trafficking, water 
rights and the OBA’s disaster 
assistance efforts. Calls for free 
legal advice numbered 994. 
More options to submit legal 
questions will be explored to 
increase the number of calls in 
2015. The use of radio adver-

tising and digital billboards 
was expanded this year, and 
results show they were effec-
tive. In researching the reach 
of the contests, TV show and 
free legal advice promotion, it 
was estimated that the positive 
Law Day message reached 
nearly 4 million people. The 
chairpersons shared their 
ideas for changes next year 
that will make the project even 
more successful. Board mem-
bers contributed their ideas 
and suggestions. 

Cle annual rePOrt 

Educational Programs Direc-
tor Susan Krug reviewed her 
report on the OBA Continuing 
Legal Education Department’s 
2013 activities. She reported 
the OBA remains the top CLE 
provider in Oklahoma in both 
hours provided and number of 
program attendees. Net reve-
nue increased over the previ-
ous year with much effort to 
decrease expenses. Director 
Krug discussed the financial 
impact of free CLE and report-
ed the number of CLE provid-
ers increased by 80 over the 
past two years. For the first 
time in 2013 the number of 
online registrants surpassed 
in-person attendees. Utiliza-
tion of online programming 
continues to increase. She 
noted the switch from online 
provider InReach to Peach 
New Media has been success-
ful, resulting in better custom-
er service. 

aPPlICatIOn tO 
susPenD memBers FOr 
FaIlure tO PaY 2014 Dues 

Executive Director Williams 
explained the change in the 
procedure this year as request-
ed by the Supreme Court. The 
board authorized Executive 
Director Williams to submit a 
recommendation to the 
Supreme Court to suspend 

OBA members for nonpay-
ment of 2014 dues. 

aPPlICatIOn tO 
susPenD memBers 
FOr FaIlure tO COmPlY 
WItH 2013 mCle 
reQuIrements 

The board authorized Execu-
tive Director Williams to sub-
mit a recommendation to the 
Supreme Court to suspend 
OBA members for failure to 
comply with 2013 MCLE 
requirements. 

aPPlICatIOn tO strIKe 
memBers FOr FaIlure 
tO PaY 2013 Dues 

The board authorized Execu-
tive Director Williams to sub-
mit a recommendation to the 
Supreme Court to strike OBA 
members for nonpayment of 
2013 dues. 

aPPlICatIOn tO strIKe 
memBers FOr FaIlure 
tO COmPlY WItH 2012 
mCle reQuIrements 

The board authorized Execu-
tive Director Williams to sub-
mit a recommendation to the 
Supreme Court to strike OBA 
members for failure to comply 
with 2012 MCLE requirements. 

DOmestIC VIOlenCe 
FatalItY reVIeW BOarD 

The Domestic Violence Fa-
tality Review Board annual 
report, provided to the OBA 
Board of Governors for infor-
mational purposes, states 
Oklahoma ranks third in the 
nation for women killed by 
men in single victim, single 
offender homicides. OBA 
member G. Gail Stricklin 
serves on the review board, 
in addition to Gene Christian 
with the Office of Juvenile 
Affairs and his designee 
Donna Glandon. The board 
is an 18-member multidisci-
plinary team of representatives 
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from state agencies and other 
organizations, agencies and 
associations with the mission 
to reduce the number of 
domestic violence deaths 
in Oklahoma.

o

The Oklahoma Bar Association 
Board of Governors met in con-
junction with the Solo & Small 
Firm Conference at the Hard 
Rock Hotel & Casino in Catoosa 
on Friday, June 20, 2014.  

WelCOme

President DeMoss welcomed 
Supreme Court Justice James 
Winchester, who has been 
appointed as the court’s new 
liaison to the OBA.

rePOrt OF tHe 
PresIDent 

President DeMoss reported 
she attended the Sovereignty 
Symposium, dinner event with 
the justice of the Canadian 
Supreme Court, Oklahoma 
Fellows of the American Bar 
Foundation meeting, Senior 
Follies and Women in Law 
Committee meeting with the 
chairperson. She participated 
in meetings regarding OBA 
Annual Meeting planning, 
Diversity Committee sponsor-
ship planning, legislative mat-
ters and planning on transi-
tions issues. She also worked 
on the Master Lawyer Section 
proposal.

rePOrt OF tHe 
VICe PresIDent 

Vice President Shields, 
unable to attend the meeting, 
reported via email she attend-
ed the Diversity Committee 
meeting and had discussions 
with Ethics Counsel Travis 
Pickens regarding planning 
materials for lawyer succes-
sion in the event of death, 
disability, etc.

rePOrt OF tHe 
PresIDent-eleCt 

President-Elect Poarch 
reported he attended the May 
board meeting and made com-
mittee appointments for next 
year.

rePOrt OF tHe 
Past PresIDent

Past President Stuart report-
ed he attended the May Board 
of Governors meeting and the 
Bar Center Facilities Commit-
tee meeting.

rePOrt OF tHe 
eXeCutIVe DIreCtOr

Executive Director Williams 
reported he attended the final 
legislative session, various 
meetings on the new associa-
tion management software, a 
meeting with President De-
Moss on legislative matters, 
Bar Center Facilities Commit-
tee meeting, meeting with a 
heating/air conditioning ven-
dor regarding mechanical 
issues on the west side of the 
building and the monthly staff 
celebration. He also conducted 
staff evaluations.

BOarD memBer rePOrts 

Governor Dexter reported 
she attended the May board 
meeting and luncheon, OBA 
Law Day Committee meeting 
and Tulsa County Bar Founda-
tion board meeting. She also 
presented a brown bag CLE 
seminar for the Tulsa County 
Bar Association. Governor 
Hays reported she attended 
the OBA Family Law Section 
Trial Advocacy Institute plan-
ning meeting, Women in Law 
Committee meeting and Tulsa 
County Bar Association Board 
of Directors meeting at which 
she presented a report of OBA 
matters. She communicated 
with OBA FLS leadership 
regarding the Annual Meeting 

and Solo & Small Firm Confer-
ence, communicated with the 
OBA Professionalism Commit-
tee regarding its upcoming 
symposium and worked on 
TAI matters. Governor Knigh-
ton reported he attended the 
May board meeting and lun-
cheon. Governor marshall, 
unable to attend the meeting, 
reported via email he attended 
the May board meeting and 
luncheon. Governor Parrott, 
unable to attend the meeting, 
reported via email she attend-
ed the May board meeting and 
luncheon. Governor sain 
reported he attended the May 
Board of Governors meeting 
and McCurtain County Bar 
Association meeting. Gover-
nor stevens reported he 
attended the May Board of 
Governors meeting, June 
Cleveland County Bar Associ-
ation meeting and Cleveland 
County Bar Association night 
at the ballpark.

KICK It FOrWarD 
tasK FOrCe

Governor Hennigh said the 
young Lawyers Division has 
an idea for a future project and 
wanted to share the concept 
with the Board of Governors. 
yLD Chair-Elect LeAnne 
McGill and past yLD Chair 
Jennifer Castillo will be lead-
ing the task force. Other yLD 
board members at the meeting 
introduced themselves — 
Bryon Will, Lane Neal, Amber 
Peckio Garrett, Grant Sheperd 
and Sarah Stewart. Governor 
Hennigh reported the division 
has established a new task 
force to organize a kickball 
tournament as a fundraising 
event to assist OBA members 
needing financial assistance to 
help pay their OBA dues. yLD 
Chair-Elect McGill shared the 
story of a new lawyer, who 
eight months after graduating 
from law school had not found 
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a full-time legal position. He 
was finding it difficult, like 
many bar members, to pay his 
association membership dues. 
This need has inspired the 
yLD to create a program to 
help. Ms. Castillo briefed 
board members on details of 
the tournament that would 
take place at Will Rogers Park 
in Oklahoma City in the 
spring. Governor Hennigh 
said the problem of bar mem-
bers experiencing financial 
challenges is a nationwide 
problem, especially for new 
lawyers, that is being dis-
cussed at ABA yLD conferenc-
es. He requested the board 
authorize the addition of a 
contribution check off on the 
annual dues statement to ben-
efit the project. More project 
details were shared, and ques-
tions followed. It was suggest-
ed that recipients be asked to 
volunteer for pro bono efforts. 
President DeMoss asked the 
yLD to prepare a formal pro-
posal for a future board meet-
ing agenda.

YOunG laWYers 
DIVIsIOn rePOrt 

Governor Hennigh reported 
he and five other division 
members attended the yLD 
2014 Spring Conference in 
Pittsburgh, where there was 
the opportunity to share ideas. 
Currently, the division’s efforts 
are focused on the develop-
ment of the Kick It Forward 
project. Anti-bullying presen-
tations are taking place at 
schools, and the yLD will 
hold its midyear meeting  
later today.

COmmIttee lIaIsOn 
rePOrts

Governor Hays reported the 
Women in Law Committee 
will partner with the breast 
cancer awareness event, Legal-
ly Pink, for its kickoff at the TU 

College of Law the morning of 
Oct. 3 in Tulsa, which will be 
the same day and location as 
the CLE seminar sponsored by 
the committee. Governor Smith 
reported the Work/Life Balance 
Committee is working on 
planning a fall CLE seminar 
and beefing up the content on 
its website. President DeMoss 
reported that today is the 
deadline for the Diversity 
Committee awards. The key-
note speaker for the commit-
tee’s awards luncheon/CLE 
seminar will be Paulette 
Brown, who will be the first 
woman of color to serve as 
ABA president. Committee 
members also marched in the 
Tulsa Gay Pride Parade. Past 
President Stuart reported the 
Bar Center Facilities Commit-
tee discussed the water leak 
problem on the west side of 
the bar center, office updating, 
landscaping needs and the 
aging west wing heat/air unit 
that was last updated in 1999. 
He said the committee will 
make recommendations to the 
Budget Committee. Governor 
Hays reported the Family Law 
Section will hold a Trial Advo-
cacy Institute July 21-25 at the 
bar center. Cost is $950 per 
person, and the section is sub-
sidizing the institute to reduce 
the fee.

rePOrt OF tHe 
General COunsel 

General Counsel Hendryx 
reported only one case against 
the OBA is currently active, 
and she briefed the board on 
its status. She reported the 
Professional Responsibility Tri-
bunal, which operates on a 
July 1 – June 30 schedule, 
recently held its annual meet-
ing. Elected as chief master 
was M. Joe Crosthwait, Mid-
west City, and as vice-chief 
master Neal E. Stauffer, Tulsa.

PrOFessIOnal 
resPOnsIBIlItY 
trIBunal 
aPPOIntments

President DeMoss reap-
points Louis Don Smitherman, 
Oklahoma City; Susan B. Lov-
ing, Edmond; Jeremy Beaver, 
McAlester; and Kelli M. Mas-
ters, Oklahoma City, to the 
PRT. Their terms will expire 
June 30, 2017.

COmmIssIOn On 
CHIlDren anD YOutH 
nOmInees 

President DeMoss will sub-
mit the names of Todd Pauley, 
Oklahoma City; Tsinena Bruno 
Thompson, Oklahoma City; 
and Judge Deborah Shallcross, 
Tulsa; to the governor for 
selection of one appointee. The 
term will expire Dec 31, 2016. 

OKlaHOma Bar 
FOunDatIOn trustee 
aPPOIntments

President DeMoss appoints 
Gary W. Farabough, Ardmore, 
and Briana Ross, Tulsa, to the 
2015 OBF Board of Trustees.

BuDGet COmmIttee 
aPPOIntments

The board approved the 
appointment recommenda-
tions of President-Elect Poarch 
to the Budget Committee:

House of Delegates - Ken 
Delashaw, Marietta; Amelia 
Pepper, Norman; Betty Outhi-
er Williams, Muskogee; and 
reappoint John Heatly, Okla-
homa City, and Glenn Devoll, 
Enid

Board of Governors – Deir-
dre Dexter, Sand Springs, and 
reappoint Richard Stevens, 
Norman; Renée DeMoss, Tulsa; 
Nancy Parrott, Oklahoma City, 
Susan Shields, Oklahoma City; 
Jim Stuart, Shawnee; and Linda 
Thomas, Bartlesville
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Additional Attorney Mem-
bers – reappoint Phil Frazier, 
Tulsa; Chris Meyers, Lawton; 
Joseph Vorndran, Shawnee; 
Judge Richard Woolery, Sapul-
pa; and Cathy Christensen, 
Oklahoma City.

neXt meetInG

The Board of Governors met 
July 25, 2014, via telephone. A 
summary of those actions will 
be published after the minutes 
are approved. The next board 
meeting will be Friday, August 
22, 2014, at the Hyatt Regency 
Hotel in Tulsa.

On Oct. 26, the Diversity 
Committee hosts its third 
annual CLE seminar, featuring 
American Bar Association 
President-Elect Paulette 
Brown, a woman who will 
make history when she 
becomes the first African-
American woman to take the 
reins of the ABA in August 
2015. Another date to save is 
Dec. 12, when a Professional-
ism symposium featuring 
retired U.S. District Judge and 
former OU Law School Dean 
Wayne Alley will be held at 
the Oklahoma Judicial Center.

Finally, I want to encourage 
you to plan now to attend the 
OBa annual meeting at the 

Tulsa Hyatt Regency Nov. 
12-14. Intense planning is cur-
rently underway to give the 
Annual Meeting a new look, 
schedule and format that 
promises to be both fun and 
educational for all who attend.

It has been an absolute 
honor, a pleasure, and an edu-
cation working with you and 
for you these past six months 
as OBA president. I am hope-
ful that in the second half of 
2014, we will continue to work 
together on projects and ser-
vices relevant to all OBA mem-
bers. I invite you to participate 
as we continue to strive to 
become the best bar associa-
tion we can be.

cont’d from page 1644

FROM THE PRESIDENT

Make a Difference
Do you want a fulfilling career where you can really make a difference in the lives of people? Are you 
fervent about equal justice? Does a program with a purpose motivate you? Legal Aid Services of 
Oklahoma, Inc. (LASO) is searching for Advocates who are wanting to make a difference in 
individuals’ lives.

We are a statewide, civil law firm providing legal services to the impoverished and senior population 
of Oklahoma. With twenty-three offices and a staff of 145+, we are committed to the mission of 
equal justice. 

Interested Attorneys should possess litigation skills and experience and a true empathy for the impover-
ished. In return, the employee receives a great benefit package including paid health, dental, life insurance 
plan; a pension, generous leave benefits, and a loan repayment assistance program for law school loans. 
Additionally, LASO offers a great work environment and educational/career opportunities.

The online application can be found:
https://legalaidokemployment.wufoo.com/forms/z7x4z5/ 

Print application
http://www.legalaidok.org/documents/388541Employment_Application_Revised_10.2008.pdf

Legal Aid is an Equal Opportunity/Affirmative Action Employer.
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bAR FOuNDATION NEWS

The ObF District and Appellate 
Court Grant Award Program:  
unique to the Core 
By Dietmar K. Caudle

During our July Oklahoma 
Court Grant Award Committee 
meeting, I was again privileged 
to participate in a process to 
determine the funding of meri-
torious court applications that 
fall within our guidelines. Hav-
ing been a member of this state-
wide trustee committee since 
the inception of the Court 
Grant Program, it is easy to be 
a cheerleader for the OBF. you 
come to thoroughly understand 
the compelling immediate 
needs of the district court 
applicants. you gain a unique 
perspective of the need for 
increased future funding for 
the Oklahoma Bar Foundation. 
As a G&A Trustee you exercise 
your fiduciary duty in the 
process, while using discretion 
as a good steward of the avail-
able funding. 

This particular July morning, 
our Trustees from all corners of 
the state assembled at the bar 
center to thoughtfully review 
13 applications. The ratio of 
dollars available to dollars 
requested is usually one to 
four, and the 2014 court grant 
requests totaled $330,000. the 
G&a Committee was able to 
award 11 requests totalling 
$86,615. Telephone conference 
interviews were conducted to 
hear some of the compelling 
needs of our various court dis-

tricts. It became very clear at 
the end of a long day that 
although all meritorious appli-
cations should be funded, 
only critical needs could be 
met. My immediate thoughts 
turned to the continuing need 
for innovative funding to be 
able to avoid this future 
dilemma. My invitation to join 
the OBF umbrella of giving 
follows later in this article.

Historically, the OBF Court 
Grant Program was initially 
funded in 2008 through a gen-
erous cy pres award. There have 
been additional cy pres awards 
to the foundation since that 
time with the most recent 
award in April 2014 from 
Custer County. OBF court 
grant-making guidelines are 
unique in that they provide 
specific funding for courtroom 
technology, courtroom capital 
improvements and extraordi-
nary expenses that cannot be 
met by existing funding. The 
Court Grant Program is unique 
to Oklahoma, and there are no 
other programs like it across 
the nation. 

Each year the needs have 
been different but consistent. 
In 2014, the compelling need 
shared by many counties was 
for digital courtroom recording 
equipment. These counties are 

relying on obsolete audio cas-
sette tape systems without an 
ability to get replacement tape 
cassettes or repairs. The need is 
enormous and dollars available 
to remedy these issues are lim-
ited. The goal of the court 
grants is to ultimately promote 
the OBF mission of administra-
tion of justice in our court sys-
tem.  Since 2009 this particular 
separate OBF grant cycle has 
awarded Oklahoma district and 
appellate courts $450,000 in 
grants for essential equipment.

The 2014 OBF Court Grant 
Awards as approved by the 
OBF Board of Trustees are:

 •  District Court of Blaine 
County: video arraignment 
system for improvement of 
administration and better 
access to justice. $12,000

 •  District Court of Pittsburg 
County: two digital court-
room recording systems 
for improvement of admin-
istration and better access 
to justice. $14,050

 •  District Court of Beckham 
County: two digital court-
room recording systems 
for improvement of admin-
istration and better access 
to justice. $13,000

 •  District Court of Custer 
County: one digital court-
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room recording system and 
three portable units for 
improvement of administra-
tion to justice. $8,300

 •  District Court of adair 
County: courtroom tools 
upgrade for improvement 
of administration and better 
access to justice. $3,920

 •  District Court of Harper 
County: one digital court-
room recording system for 
improvement of admini-
stration and better access 
to justice. $6,770

 •  District Court of tulsa 
County: 13 portable digital 
courtroom recording sys-
tems for improvement of 
administration and better 
access to justice. $14,600

 •  District Court of Pawnee 
County: one portable digi-
tal courtroom recording 
system for improvement of 
administration and better 
access to justice. $600 

 •  District Court of Hughes 
County: one courtroom 
sound system for improve-
ment of administration and 
better access to justice. 
$5,675

 •  District Court of Pushma-
taha County: three court-
room portable digital 
recording systems for 
improvement of admini-
stration and better access 
to justice. $1,400

 •  District Court of Cleveland 
County: one digital court-
room recording system for 
improvement of admini-
stration and better access 
to justice. $6,300

JOIn tHe OBF umBrella 
OF GIVInG

I would be remiss in my duty 
if I did not tell you about the 

Fellows giving program 
umbrella and ask you to join 
with us in helping the OBF 
work toward our goals. the 
Oklahoma Bar Foundation 
envisions a state where all 
Oklahomans and families will 
have access to justice and will 
be able to better understand 
their rights and responsibili-
ties under the rule of law. Jus-
tice depends on having a fair 
chance to be heard, regardless 
of who you are, where you live 
or how much money you have.

Please join us today by 
becoming a contributing mem-
ber of the Fellow Umbrella Giv-
ing Program. Please consider 
upgrading your membership 
level to Benefactor or Sustain-
ing if your initial pledge is 
complete or nearing comple-
tion. There is also the new OBF 
Community Fellows Programs 
for non-individuals — organi-
zations and groups such as the 
OBA sections, county bar asso-
ciations, law firms, IOLTA 

banks, businesses and corpo-
rations of all types. The in- 
vestment is minimal, and the 
rewards are substantial. The 
OBF website at www.okbar 
foundation.org, our OBF staff 
at foundation@okbar.org, our 
OBF Trustees and myself are 
all your contact points.

your OBF president’s motto 
is that we cannot earn your 
continued financial support 
until we ask. This is my person-
al invitation to join the OBF 
umbrella of giving today and 
help tens of thousands of 
Oklahomans.

Dietmar K. 
Caudle prac-
tices in Law-
ton and serves 
as OBF Presi-
dent. He can 
be reached at 
d.caudle@ 
sbcglobal.net.

AbOuT THE AuTHOR

Join the OBF umbrella of giving today at 
www.okbarfoundation/fellows
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2014 OBF Fellow and Community Fellow Enrollment Form

Name, Group name, Firm or other affiliation __________________________________________________

Mailing and Delivery address  _____________________________________________________________

City/State/Zip  _________________________________________________________________________

Phone  ______________________________  Email  __________________________________________

FELLOW ENROLLMENT ONLY
o Attorney    o Non-attorney  

COMMUNITY FELLOW ENROLLMENT ONLY
o OBA Section or Committee   o Law firm/office   o County Bar Association    o IOLTA Bank 
o Corporation/Business   o Other Group

Choose from three tiers of OBF Community Fellow support to pledge your group’s help:

$________ Patron  $2,500 or more per year

$________ Partner  $1,000 - $2,499 per year

$________ Supporter   $250 - $999 per year

Signature and Date ___________________________________________ OBA Bar # _________________

Print Name and Title _____________________________________________________________________

OBF Sponsor (If applicable) _______________________________________________________________
Kindly make checks payable to: Oklahoma Bar Foundation  PO Box 53036  Oklahoma City, OK 73152-3036

405-416-7070 • foundation@okbar.org • www.okbarfoundation.org

THANK YOU FOR YOUR GENEROSITY AND SUPPORT!

___  I want to be an OBF Fellow now – Bill me later

___ Total amount enclosed $1,000

___  New lawyer within 3 years, $50 enclosed 
and bill annually as stated

___  I want to be recognized at the highest 
Leadership level of Benefactor Fellow and 
annually contrbute at least $300 
(initial pledge should be complete)

___ $100 enclosed and bill annually

___  New lawyer 1st year, $25 enclosed &  
bill annually as stated

___  I want to be recognized at the higher level of 
Sustaining Fellow and will continue my annual 
gift of $100 
(initial pledge should be complete)

___  My charitable contribution to help offset the 
Grant Program Crisis
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Here is food for thought: A 
grandmother who works full 
time for minimum wage and 
wants to take care of her 
grandchildren while both par-
ents are in prison must pay the 
court clerk an amount equal to 
a car payment to access the 
court for a guardianship. A 
widow on social security who 
wants to stop the foreclosure 
of her home after a voidable 
judgment must pay the court a 
sum equal to her grocery allot-
ment for the month to file a 
motion to vacate the judg-
ment. A homeless mother of 
three toddlers who wants to 
divorce an absentee father 
must pay the court more 
money than she has seen at 
one time in years to ask the 
court for a divorce. All of these 
people are faced with a finan-
cial impossibility.

Most people who will ever 
read this article are genetically 
and situationally protected 
from ever personally being 
affected by its topic. We were 
born into lives where we even-
tually, sometimes through 
hardship but more often not, 
made it through high school, 
college and law school. you 
readers are the ones who make 
access to the courts available 
to all people in Oklahoma. you 
write the laws and interpret 
them. you make the motions 
and you grant them. It is like 
playing God.

For every occasion there is 
a remedy. We lawyers were 
trained to believe that. In 
the case of people who can’t 
afford the large fees the state 
of Oklahoma placed on entry 
to the court system, there is a 
remedial statute. Title 28 O.S. 
§152, which sets the flat fee 
schedule for court filings, 
includes in Subsection F:

In any case in which a liti-
gant claims to have a just 
cause of action and that, by 
reason of poverty, the liti-
gant is unable to pay the 
fees and costs provided for 
in this section and is finan-
cially unable to employ 
counsel, upon the filing of 
an affidavit in forma pauperis 
executed before any officer 
authorized by law to 
administer oaths to that 
effect and upon satisfactory 
showing to the court that 
the litigant has no means 
and is, therefore, unable to 
pay the applicable fees and 
costs and to employ coun-
sel, no fees or costs shall be 

required. The opposing 
party or parties may file 
with the court clerk of the 
court having jurisdiction of 
the cause an affidavit simi-
larly executed contradicting 
the allegation of poverty. In 
all such cases the court shall 
promptly set for hearing the 
determination of eligibility 
to litigate without payment 
or fees or costs. Until a final 
order is entered determin-
ing that the affiant is ineligi-
ble, the clerk shall permit 
the affiant to litigate with-
out payment of fees or 
costs. Any litigant executing 
a false affidavit or counter 
affidavit pursuant to the 
provisions of this section 
shall be guilty of perjury.

A very simple form for this 
affidavit is provided at 12 O.S. 
§922. Although the section 
refers to a repealed statute 
concerning court costs which 
was replaced with a different 
section number, [a matter ask-
ing for legislative housekeep-
ing] the form provided in the 
statute is:

State of Oklahoma, 
_________________County, 
_____________, in the dis-
trict court of said county: I 
do solemnly swear that the 
cause of action set forth in 
the petition hereto prefixed 
is just, and I (or we) do fur-
ther swear that by reason of 
my (or our) poverty, I am 

ACCESS TO JuSTICE

 You readers are 
the ones who make 
access to the courts 

available to all people 
in Oklahoma.  

Paupers Affidavit
By Janet D. Roloff
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unable to give security 
for costs.

This seems straightforward 
enough, but when a poor per-
son tries to file an action in 
Oklahoma, they are faced 
with quite a different form and 
procedure. An informal survey 
of attorneys across the state 
reflects that each district court 
in Oklahoma has its own 
mostly unwritten local rules 
about how a poor person gets 
the approval to file an action 
without first paying court 
costs. The categorical break-
down is:

 1)  Some district judges will 
not sign an order allowing 
filing in forma pauperis at 
all.

 2)  Some district judges will 
sign an order allowing fil-
ing in forma pauperis but 
will always assess the fil-
ing fees against the poor 
person at the conclusion 
of the case. One attorney 
commented, “It’s like they 
magically become un- 
indigent at the end of 
all proceedings.”

 3)  Some district judges will 
sign an order allowing the 
filing in forma pauperis but 
will require payment of 
the filing fee at the end of 
the case “by someone.” 
Usually the parties split 
the cost.

 4)  There is a wide range of 
income categories that dif-
ferent judges feel satisfied 
are poor enough to waive 

filing fees. In some courts 
the filing fee is never fully 
waived, even if the person 
has no income or only 
social security.

 5)  Some district judges will 
never sign an order allow-
ing a pro se filer to file in 
forma pauperis.

Most Oklahoma cases 
addressing access to the court 
and waiver of filing fees 
involve incarcerated plaintiffs. 
Oklahoma holds more people 
in penitentiaries than most 
modern nations. These prison-
ers participate in a lively pro se 
court practice. There are myri-
ad rules and forms used by 
the courts to try to limit this 
access, but this article does 
not address that problem.

Tulsa County, the most 
transparent of the courts con-
cerning the paupers affidavit 
process for civil filing, has 
their paupers affidavit posted 
online interactive at www. 
tulsadistrictcourt.com. It can 
be filled out online and print-
ed for filing. Oklahoma Coun-
ty court clerk’s office does not 
provide its form online, but 
mentions paupers affidavits 
only in its question and 
answer page for people inter-
ested in small claims court. 
Most counties do not have any 
published local court rules 
concerning paupers affidavits. 
But all of these forms require 
particular information not 
required by the statutory 
paupers affidavit form. Some 
courts dangerously require 

information that should not 
be public, such as social secu-
rity numbers and names of 
children. 

Maybe it is time we review 
our procedure. Both the U.S. 
Supreme Court and Oklahoma 
Supreme Court have said the 
perjury penalty is enough to 
protect the court from fraudu-
lent affidavits. We should not 
have an insurmountable hur-
dle for poor people to clear to 
get to court. Indigents have a 
constitutional right to proceed 
in court without payment of 
court fees. “The courts of jus-
tice of the state shall be open 
to every person, and speedy 
and certain remedy afforded 
for every wrong and for every 
injury to person, property, or 
reputation; and right and jus-
tice shall be administered 
without sale, denial, delay, or 
prejudice.” Oklahoma Consti-
tution, Article 2, §6. Still the 
law of the land.

Janet Rol-
off is a staff 
attorney at 
the McAles-
ter office of 
Legal Aid 
Services of 
Oklahoma 
Inc. Ms. 

Roloff defends foreclosures and 
provides legal representation 
to the poor in consumer and 
housing-related issues. She is 
a 1977 graduate of the OU 
College of Law.

AbOuT THE AuTHOR
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young lawyers in Oklahoma 
are inundated daily with 
demands not only from the 
pressures of maintaining an 
adequate case load, meeting 
billable goals and satisfying 
client demands, but also from 
community leaders and local 
organizations seeking either 
financial assistance or time 
commitments. I’m pleased to 
say that time and time again, 
Oklahoma’s young lawyers 
continue to rise to the chal-
lenge and satisfy those profes-
sional and community needs. 

Fellow young lawyers, I 
commend you all for your 
continued devotion to our pro-
fession and our communities, 
and I encourage you to contin-
ue to answer the call to service 
and profession. Throughout 
our history the OBA young 
Lawyers Division has proudly 
served an instrumental role in 
assuring that community com-
mitments and public service 
needs are met. young lawyers 
continue to sacrifice personal 
needs to ensure the betterment 
of their professional organiza-
tions and their communities. 

The great work of communi-
ty service will continue; how-
ever, now I am encouraging 
you as young lawyers to look 
a little closer to locate some-
one in need. Currently, nation-
al statistics are showing a 
downward trend in new asso-
ciate placement and these 

trends seem to be hitting close 
to home in Oklahoma. New 
lawyers are successfully 
completing the rigors of law 
school, passing the bar exam 
and placing themselves in the 
position to enter our profes-
sion, only to find a weak 
employment market. I have 
been personally contacted by 
members of our Oklahoma 
division looking for assistance 
in maintaining their eligibility 
with the bar association. 

Not only do we want to 
ensure that our membership 
stays strong, but also provide 
an opportunity to young law-
yers to maintain their eligibili-
ty to practice in Oklahoma. In 
seeing this trend, the yLD is 
working in conjunction with 
the OBA Board of Governors 
to approve and implement the 

Kick It Forward program this 
year. The program is to pro-
vide young lawyers with 
financial assistance in paying 
their mandatory OBA bar 
dues. 

The yLD recognizes the 
hardships that many of our 
members are facing and wants 
to help out our own. Upon 
completion and submission of 
an application and committee 
approval, a licensed young 
lawyer in good standing with 
the OBA, either working or 
seeking employment, will 
have a portion of their bar 
dues for the calendar year 
paid. The program will get 
“kicked off” via a kickball 
tournament in Wiley Post Park 
in Oklahoma City in the 
spring. Be looking for many 
more details to come!

Thank you for the service 
you continue to provide to our 
organization!

YOuNG LAWYERS DIVISION

Rising to Meet the Challenges 
Facing Young Lawyers
By Kaleb Hennigh

Kaleb 
Hennigh 
practices in 
Enid and 
serves as 
the YLD 
chairperson. 
He can be 
contacted at 

hennigh@northwestoklaw.com.

AbOuT THE AuTHOR



1718 The Oklahoma Bar Journal Vol. 85 — No. 20 — 8/9/2014

FOR YOuR INFORMATION

Annual Meeting Luncheon Speaker Selected
Internationally recognized speaker Professor Richard Susskind has 
been selected to deliver the keynote address during the OBA 2014 
Annual Meeting, set for Nov. 12-14 at the Hyatt Regency Hotel in 
downtown Tulsa. Mr. Susskind is a law professor based at the Univer-
sity of Strathclyde in Scotland as well as a visiting professor at the 
University of Oxford. His primary area of expertise is the future of 
professional legal service, particularly the way technology will change 
the work of lawyers. Make plans to attend now! All the details and 
event highlights will be available in the Sept. 13 Oklahoma Bar Journal.

Peer Mediation Training Available 
for Students
The PROS – Peaceful Resolutions for Oklaho-
ma Students project is a school-based peer 
mediation program aimed at encouraging 
young people to resolve conflicts in a positive 
and constructive manner. The fall 2014 PROS 
regional training schedule has been announced. 
This free training equips school representa-
tives, including students, to develop a peer 
mediation program in the school they repre-
sent. PROS is a collaborative effort between the 
OBA Law-related Education Department and 
Oklahoma Supreme Court Administrative 
Office of the Courts. OBA members are en-
couraged to share this information with their 
local schools. For more information, contact 
peer mediation specialist Phil Johnson, 
phil.johnson@oscn.net, 405-556-9802 or check 
out the OBA website: www.okbar.org/public/
LRE/PROS.

OBA to Celebrate Constitution Day 
and Freedom Week 2014
The OBA Law-related Education Committee 
invites you to participate in this year’s Con-
stitution Day, Sept. 16; and Freedom Week, 
Nov. 10-14. As lawyers, you have a unique 
responsibility to promote civics education 
among the public, particularly relating to 
information about the third branch of 
government. Check out www.okbar.org/
public/LRE/LREConstitutionDay to see 
resources you can share with your local 
schools and civic groups.

Richard Susskind

Pocket-sized 
Constitutions 
are available at no 
charge for distribution to students. These 
booklets make a great handout for classroom 
presentations by lawyers! Contact LRE 
Assistant Wanda Reece to order copies in bulk; 
WandaR@okbar.org, 405-416-7023.
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LHL Discussion Groups
The Lawyers Helping Lawyers monthly 
discussion groups next meet Sept. 4 when 
the topic will be “Care-giving: Challenges 
and Resources.” Each meeting, always the 
first Thursday of each month, is facilitated 
by committee members and a licensed 
mental health professional. There is no 
cost to attend and snacks will be provided. 
RSVPs to Kim Reber; kimreber@ 
cabainc.com, are encouraged to ensure 
there is food for all.

•  Tulsa meeting time: 6 – 7:30 p.m. at the 
TU College of Law, John Rogers Hall, 
3120 E. 4th Place, Room 206.

•  Oklahoma City meeting time: 6 – 7:30 
p.m. at the office of Tom Cummings, 
701 N.W. 13th Street.

OBA Member Reinstatements
The following OBA members suspended 
for nonpayment of dues or noncompliance 
with the Rules for Mandatory Continuing 
Legal Education have complied with the 
requirements for reinstatement, and notice 
is hereby given of such reinstatement:

Lisa Karen Gold
OBA No. 19663
1741 1st Avenue S
Seattle, WA 98134

Scott Ford McKinney
OBA No. 16692
P.O. Box 18734
Oklahoma City, OK 73154-0734

Jay Eric Trenary
OBA No. 16364
1309 Lloyd Avenue
Blackwell, OK 74631

Aspiring Writers Take Note
We want to feature your work on “The Back Page.” Submit 
articles related to the practice of law, or send us something 
humorous, transforming or intriguing. Poetry is an option 
too. Send submissions no more than two double-spaced 
pages (or 1 1/4 single-spaced pages) to OBA Communica-
tions Director Carol Manning, carolm@okbar.org.

Fraud Alert
Increasingly elaborate schemes with highly 
sophisticated and seemingly credible paper-
work and people continue to target lawyers. 
If you are contacted by a potential new client, 
take precautions to establish their legitimacy 
and good faith, as well as the legitimacy of 
any funds they wish for you to hold, whether 
as a retainer or otherwise. Work with your 
banker carefully to assure that any funds 
placed in your trust account are real and have 
come through legitimate financial channels. 
Be especially wary of unusual or “urgent” 
requests regarding holding and disbursing 
funds. More information about these potential 
scams is available at www.okbar.org/ 
members/MAP/AvoidingScams.

Holiday Hours
The Oklahoma Bar Center 
will be closed Monday, 
Sept. 1 in observance of 
Labor Day.

LAWYERS HELPING LAWYERS
ASSISTANCE PROGRAM

Connect With the OBA Through 
Social Media
Have you checked out the OBA Facebook 
page? It’s a great way to get updates and 
information about upcoming events and the 
Oklahoma legal community. Like our page at 
www.facebook.com/OklahomaBar 
Association. And be sure to follow 
@OklahomaBar on Twitter!
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McAfee & Taft attorney 
Brandon long of Okla-

homa City has been appoint-
ed to serve a three-year term 
on the board of directors of 
Southwest Benefits Associa-
tion. Founded in 1975 and 
based in Dallas, the associa-
tion is a regional industry 
organization for benefits 
professionals.

Oklahoma City lawyer 
Katie templeton has 

been appointed to a seven-
year term on the State Board 
of Osteopathic Examiners. 
Ms. Templeton is a 2006 
graduate of the OU College 
of Law who practices in the 
area of medical malpractice 
defense.

William H. Hoch of 
Crowe & Dunlevy was 

recently awarded the Leader-
ship in Law Award from the 
Oklahoma County Bar Asso-
ciation. He was one of five 
recipients recognized for their 
valuable community service. 
The county bar has also 
appointed Mr. Hoch to serve 
as a member of the American 
Bar Association’s House of 
Delegates. He will be one of 
72 Oklahoma attorneys who 
will establish the ABA’s poli-
cy on professional and public 
issues.

Michael W. simpson 
recently earned his 

Ph.D. from the University of 
Arizona. Mr. Simpson holds 

B.A. and M.Ed. degrees from 
OU and earned his J.D. from 
the OCU School of Law in 
1985.

The Oklahoma County Bar 
Association recently hon-

ored 10 OBA members at its 
annual awards luncheon. 
laura mcConnell-Corbyn 
received the Bobby G. Knapp 
Leadership Award, while 
robert H. Gilliland received 
the Professional Service 
Award. The President’s Cou-
rageous Lawyer Award went 
to seth Day and susanna 
Gattoni. Don Holladay and 
James Warner III received the 
OCBA Pro Bono Award. alisa 
shaddix White received the 
Briefcase Award, and the 
President’s Professionalism 
Award went to Cathy m. 
Christensen. Jon trudgeon 
and Ken Frates were also rec-
ognized for 50 years of ser-
vice in the legal profession.

Greuel Law Firm attorney 
Deborah reed of Tulsa 

has been appointed Business 
Law Ambassador for the ABA 
Business Law Section. Ms. 
Reed is a 2009 graduate of the 
TU College of Law and focus-
es on real property, corporate 
law and Indian law.

Hall Estill announces that 
mark Banner has joined 

the firm’s executive commit-
tee. Mr. Banner has been with 

Hall Estill for more than 25 
years, focusing on oil and gas 
law. He earned his J.D. from 
Georgetown Law in 1988.

Sara Cherry of Tulsa has 
been appointed statewide 

reentry coordinator for Legal 
Aid Services of Oklahoma 
Inc. (LASO). She began work-
ing with LASO in 2006 and 
was most recently named 
coordinator of legal services 
for Women In Recovery, a 
family and children’s services 
program providing alterna-
tives to incarceration. She is 
a 2000 graduate of the TU 
College of Law.

GableGotwals announces 
leo J. Portman and rex 

e. Herren of Oklahoma City 
have joined the firm as of 
counsel attorneys. Mr. Port-
man will focus on title exami-
nation, oil and gas law, and 
estate planning. Prior to join-
ing the firm, he served as sole 
practitioner at Portman & 
Associates, as well as various 
leadership positions in the oil 
and gas industry. He earned a 
J.D. from the OU College of 
Law in 1980. Mr. Herren has 
more than 40 years of ex- 
perience in the areas of title 
examination, oil and gas, real 
estate law, Indian law and 
probate law. He earned his 
J.D. from the OU College of 
Law in 1974 and has previ-
ously served as assistant 
regional solicitor with the 
Office of the Solicitor in Tulsa.

Matt stacy of Oklahoma 
City announces the for-

mation of a new practice, 
Stacy Legal Group LLP. The 
firm will offer expertise in the 

bENCH & bAR bRIEFS 
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areas of criminal defense, per-
sonal injury, estate planning 
and probate, business organi-
zation, real estate, family law 
and business valuation. Mr. 
Stacy holds an M.B.A. in 
entrepreneurship, earned his 
J.D. from the OU College of 
Law in 2013 and serves as an 
Army intelligence officer in 
the 45th Infantry Brigade.

Ronald J. nelson has been 
promoted to chief con-

tracts counsel with Vantage 
Drilling in Singapore. Mr. 
Nelson earned his J.D. from 
the TU College of Law in 
1981.

Barrow and Grimm PC 
in Tulsa announces that 

anne s. maguire and James 
r. Hicks have joined the firm. 
Ms. Maguire graduated from 
the OU College of Law in 
2012 and will focus on civil 
litigation, medical malprac-
tice and business law. Mr. 
Hicks provides more than 28 
years of experience in civil lit-
igation, family law and estate 
planning and probate and 
currently serves as president 
of the Tulsa County Bar Asso-
ciation. He is a 1985 graduate 
of the TU College of Law.

Pierce Couch Hendrickson 
Baysinger & Green LLP 

announces the addition of 
seven new associates to their 
Oklahoma City office: Kath-
erine F. sommer, Bryan e. 
stanton, rachel r. shephard, 
Carson C. smith, Kim a. 
tran and C. scott Jones. Ms. 
Sommer graduated from the 
OCU School of Law in 2012 
and will focus on workers’ 
compensation law. Mr. Stan-
ton advises on medical mal-
practice, personal injury, 
products liability, bad faith 
law, subrogation, construction 
law, transportation law, busi-
ness law and general insur-
ance defense. Ms. Shephard’s 

areas of practice include 
complex litigation, employer 
and professional liability, bad 
faith and insurance law. Mr. 
Smith’s practice focuses on 
civil rights, employment, bad 
faith and insurance defense. 
Ms. Tran advises on products 
liability, commercial and busi-
ness litigation, personal inju-
ry and insurance defense. Mr. 
Jones’ practice emphasis is in 
the area of insurance defense 
including employment, medi-
cal and legal malpractice 
claims.

Jace H. Powell has joined 
the Tulsa office of Pierce 

Couch Hendrickson Baysing-
er & Green LLP, and will 
focus on the area of workers’ 
compensation. Mr. Powell has 
previously worked with the 
Tulsa County District Attor-
ney’s Office and earned his 
J.D. from the OCU School of 
Law in 2012.

Douglas J. shelton, Gin-
ger K. maxted and Bryan 

K. Walkley announce a new 
law partnership, Shelton 
Maxted Walkley. Their prac-
tice will focus on areas of 
nursing home negligence 
and abuse, personal injury, 
construction, insurance, real 
estate and general civil litiga-
tion. The firm will be located 
at 7701 S. Western Ave., Suite 
201, Oklahoma City, 73139, 
and can be contacted at 
405-605-8800.

Doerner, Saunders, Daniel 
& Anderson have added 

Kaylee Davis-maddy as an 
associate in its Oklahoma 
City office. Ms. Davis-Maddy 
will assist clients in litigation, 
healthcare law and environ-
mental law. She graduated 
from Washington University 
School of Law in 2013.

OBA member J. Patrick 
mensching has joined 

Doerner, Saunders, Daniel & 
Anderson in Tulsa. Mr. Men-
sching brings more than 30 
years of experience and will 
focus on the areas of com-
mercial and fraud litigation, 
mortgage foreclosure, com-
mercial collections and gener-
al civil litigation. He is a 
graduate of TU College 
of Law.

Richard a. nelson 
announces the relocation 

of the Nelson Law Office to 
111 N. Broadway, Suite F in 
Edmond. The firm is also 
announcing the addition of 
Celeste england to the prac-
tice, focusing on criminal 
defense, estate planning, fam-
ily law and contract law. Ms. 
England is a 2012 graduate of 
the OCU School of Law.

Steven mcCain of Houston 
has joined Marlin Mid-

stream LLC and Associated 
Energy Services LP as their 
vice president and general 
counsel. Mr. McCain is a 
1980 graduate of the TU 
College of Law.

Recently, the OBA Litiga-
tion Section sponsored a 

panel discussion on “The Use 
of Juror Questionnaires in 
State Civil and Criminal 
Cases: Pros and Cons.” Par-
ticipating OBA members were 
Judge Jim Caputo of Tulsa, 
Judge Patricia Parrish of 
Tulsa, and lawyers Ken 
underwood and michael s. 
ashworth, both of Tulsa.
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Robert m. murphy, admin-
istrative law judge for the 

Washington state Office of 
Administrative Hearings, pre-
sented an introduction and 
overview for the “OAH Code 
of Ethics for Administrative 
Law Judges CLE” in Olym-
pia, Wash. Mr. Murphy also 
participated in a webinar 
titled “Initiative 502: Legal-
ization of Recreational Use of 
Marijuana and the Medical 
Marijuana Laws in Washing-
ton CLE.”

Chris a. Paul, general 
counsel of Blueknight 

Energy Partners, provided a 
presentation on regulatory 
and legal issues related to 
pipeline integrity and cor- 
rosion management at the 
annual University of Oklaho-
ma and NACE Corrosion 
Course in June.

Jonathan reiff of Ruben-
stein & Pitts PLLC in 

Edmond recently presented 
a program to single mothers 
at Community Crossings 
Church in Oklahoma City. 
Mr. Reiff also assisted attend-
ees in executing a durable 
power of attorney, a nomina-
tion of guardian and a will 
with asset protection trust for 
their children.

Eric l. Johnson of Hudson 
Cook LLP in Oklahoma 

City recently trained students 
at the National Automotive 
Finance Association’s Con-
sumer Credit Compliance 

Certification Program in Dal-
las. Mr. Johnson also moder-
ated a session titled “your 
Business Bible: Strong Com-
pliance, Shrewd Accounting 
and Innovative Technology” 
at the National Independent 
Auto Dealer Association Con-
vention & Expo in Las Vegas.

Tulsa County Chief Public 
Defender Jack Zanerhaft 

recently spoke at the National 
Association of Drug Court 
Professionals 25th Annual 
Conference in Anaheim, Calif. 
Presenting with Assistant Dis-
trict Attorney tammy West-
cott, Mr. Zanerhaft spoke 
about the collaborative role of 
the public defender and pros-
ecutor in therapeutic alterna-
tive courts. Also in Anaheim, 
Mr. Zanerheft presented disci-
pline-specific workshops for 
defense counsel in Veterans 
Treatment Courts at the 
2nd Annual Justice for Vets 
Conference.

Terry ragsdale, Dale Cot-
tingham, David Kearney 

and David Wulfers recently 
presented during the Frac 
Law: From Land Contract 
Negotiations to Environmen-
tal Disputes seminar in Okla-
homa City and Tulsa. Mr. 
Ragsdale and Mr. Cottingham 
presented “Drilling the Lat-
eral Well: Elections under 
Modal Form JOA,” while 
Mr. Kearney and Mr. Wulfers 
presented “Environmental 
Concerns and Remedies — 
Avoiding Risks.”

Sid swinson recently 
authored an article titled 

“Chapter 7 Practice from a 
Trustee’s Perspective” that 
was included in the Consumer 
Finance Law Quarterly Report.

How to place an announce-
ment: The Oklahoma Bar Journal 
welcomes short articles or 
news items about OBA mem-
bers and upcoming meetings. 
If you are an OBA member and 
you’ve moved, become a part-
ner, hired an associate, taken 
on a partner, received a promo-
tion or an award, or given a 
talk or speech with statewide 
or national stature, we’d like 
to hear from you. Sections, 
committees, and county bar 
associations are encouraged 
to submit short stories about 
upcoming or recent activities. 
Honors bestowed by other 
publications (e.g., Super Law-
yers, Best Lawyers, etc.) will not 
be accepted as announcements. 
(Oklahoma-based publications 
are the exception.) Information 
selected for publication is 
printed at no cost, subject to 
editing, and printed as space 
permits. 
Submit news items via email to: 

Kelli Wedd
Communications Dept.
Oklahoma Bar Association
405-416-7084
barbriefs@okbar.org

Articles for the Oct. 4 issue 
must be received by Sept. 8.
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IN MEMORIAM 

Shannon self of Oklahoma 
City died July 11. Born on 

Oct. 17, 1956, in Thomas, he 
went on to earn a B.A. from 
OU before obtaining his J.D. 
from Northwestern University 
School of Law. During his law 
career he helped take the 
Chesapeake Energy Corp. 
public, where he also served 
as primary attorney and an 
original member of the board 
of directors. He sat on the 
boards for both the Westmin-
ster School and Heritage Hall 
in Oklahoma City, as well 
as the board of visitors for 
Northwestern University. He 
was involved with both First 
Baptist Church in Moore and 
Crossings Community 
Church. Memorial contribu-
tions can be made to Ukraine 
Ministries of Oklahoma at 
1417 Old Mill Rd., Moore, 
73160 or The Shannon Self 
Debate Team at OU at 100 
Timberdell Rd., Norman, 
73019.

Charles eugene “red” 
West of Vinita died July 

13. Born Sept. 8, 1947, he 
attended Vinita High School. 
After earning a B.A. from 
Northeastern State University 

in Tahlequah, he served as an 
aircraft service commander 
in the air Force and flew 44 
combat missions over Viet-
nam, Cambodia and laos. He 
reached the rank of captain 
and received numerous 
decorations for his service. 
After his military service, he 
enrolled at the TU School of 
Law, earning a J.D. in 1978. 
He practiced real estate law 
in Vinita from 1977 until his 
retirement in 2012. In 2011, 
he received a presidential 
appointment to the Northeast 
Oklahoma District Selective 
Service Board of Appeals. He 
was very active in numerous 
community organizations and 
was named Vinita’s Citizen of 
the year in 1992. As a lifelong 
member of the American 
Legion, he received the 
Outstanding Community 
Achievement of Vietnam Era 
Veterans award and served 
as a state delegate during the 
dedication of the national 
Vietnam War Memorial. 
Memorial contributions can 
be made to the Vinita Ameri-
can Legion for the benefit of 
the Craig County War Veter-
ans Memorial Association.

Alfred O. “al” Holl died 
July 17. He was born July 

10, 1921, in Lincoln County, 
Kan. In World War II, he 
served as a navigator in the 
army air Corps and flew 36 
missions over Germany. He 
was awarded the air medal 
with five clusters and the 
european theater ribbon 
with four battle stars. He 
remained in the air Force 
reserve, retiring as a lieuten-
ant colonel. After earning a 
B.A. from Fort Hays State 
University in 1947, he went 
on to earn his J.D. from Wash-
burn University in 1949. He 
had an active legal career in 
the oil and gas industry, prac-
ticing in both Atlanta and 
Bartlesville from 1970 to his 
retirement in 1984. While liv-
ing in Bartlesville, he was 
active in community organi-
zations, serving as command-
er of the Legion Post, the 
County Civil Defense Director 
and a member of the Jane 
Phillips Hospital Board. In 
addition, he was the founder, 
director and president of the 
Boy’s Club. Memorial contri-
butions can be made to Cove-
nant Presbyterian Church in 
Oklahoma City.
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Do nothing
Many of us are unable to simply do 

nothing for two minutes, yet doing so 
can be essential for recharging our 
batteries. See if you can actually stop 
and relax for two full minutes.

www.donothingfor2minutes.com

Stretch it out
Sitting in an office chair all day can 

leave you feeling stiff. Here are some 
great office stretches.

http://goo.gl/EJv91O

WHAT’S ONLINE

Dividing Life 
and Work

The line between work and life has become blurred 
over the recent years with technology on the rise, but 
there are still some ways to achieve work-life balance.

www.attorneyatwork.com/new-balance-finding-
dividing-line-life-work/

Print Friendly
Tired of the printer cutting off useful information 

when you try to print from a website? Make any 
webpage print friendly.

www.printfriendly.com
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INTERESTED IN PURCHASING PRODUCING & 
NON-PRODUCING Minerals; ORRI; O & G Interests. 
Please contact: Patrick Cowan, CPL, CSW Corporation, 
P.O. Box 21655, Oklahoma City, OK 73156-1655; 405- 
755-7200; Fax 405-755-5555; email: pcowan@cox.net.

serVICes

CLASSIFIED ADS 

WANT TO PURCHASE MINERALS AND OTHER 
OIL/GAS INTERESTS. Send details to: P.O. Box 
13557, Denver, CO 80201.

BRIEF WRITING, APPEALS, RESEARCH AND DIS-
COVERy SUPPORT. Eighteen years experience in civil 
litigation. Backed by established firm. Neil D. Van 
Dalsem, Taylor, Ryan, Schmidt, Van Dalsem & Wil-
liams PC, 918-749-5566, nvandalsem@trsvlaw.com.

serVICes

MEDIATION or ExPERT WITNESS ON REAL ESTATE 
and OIL/GAS TITLES – KRAETTLI Q. EPPERSON. 
Available as a Mediator or as an Expert, for litigation or 
appeals on Real Estate and Oil/Gas Title matters. Over 
thirty years of experience in title examination and title 
litigation. OCU Adjunct Law Professor (Oklahoma 
Land Titles). OBA Real Property Law Section Title Ex-
amination Standards Committee Chair. General Editor 
of Vernon’s Oklahoma Forms 2d: Real Estate. Interested 
in unusual and complex title issues. Many papers pre-
sented or published on real estate and oil/gas matters, 
especially title issues. Visit www.EppersonLaw.com, & 
contact me at kqe@meehoge.com or 405-848-9100.

BUSINESS VALUATIONS: Marital Dissolution * Es-
tate, Gift and Income Tax * Family Limited Partner-
ships * Buy-Sell Agreements * Mergers, Acquisitions, 
Reorganization and Bankruptcy * SBA/Bank required. 
Dual Certified by NACVA and IBA, experienced, reli-
able, established in 1982. Travel engagements accepted. 
Connally & Associates PC 918-743-8181 or bconnally@
connallypc.com.

HanDWrItInG IDentIFICatIOn 
POlYGraPH eXamInatIOn

 Board Certified Court Qualified
 Diplomate — ABFE Former OSBI Agent
 Life Fellow — ACFEI FBI National Academy

Arthur D. Linville 405-736-1925

aPPeals and lItIGatIOn suPPOrt
Expert research and writing by a veteran generalist 
who thrives on variety. Virtually any subject or any 
type of project, large or small. NANCy K. ANDER-
SON, 405-682-9554, nkanderson@hotmail.com.

Creative. Clear. Concise.

OF COunsel leGal resOurCes — sInCe 1992 — 
Exclusive research & writing. Highest quality: trial and 
appellate, state and federal, admitted and practiced  
U.S. Supreme Court. Over 20 published opinions with 
numerous reversals on certiorari. maryGaye leBoeuf 
405-728-9925, marygaye@cox.net. FOREIGN CORRUPT PRACTICES ACT/ANTI-BRIB-

ERy/ANTI-CORRUPTION/ExPORT CONTROL LE-
GAL SERVICES - Former GC of multinational public 
and private companies in energy, energy services, man-
ufacturing, construction and technology industries is 
available to provide legal services for captioned subjects. 
Lawyer with highest rating, Fortune 500 clients and over 
30 years of experience in U.S and foreign anti-corrup-
tion/anti-bribery regulations/trade compliance and ex-
port control; has advised, developed and delivered tai-
lored FCPA, foreign anti-bribery, Export Control, OFAC, 
EAR, ITAR policies/procedures and training; conducted 
investigations and negotiated with government entities. 
Former Temporary Oklahoma Appeals Court Judge, and 
Guest lecturer on International Law at the University of 
Tulsa School of Law 2010-2013. Contact me at juditheliot-
law@yahoo.com or 918-630-2440.

OFFICe sPaCe

PREMIUM EDMOND ExECUTIVE OFFICE SUITE; 
private upstairs suite of 3 offices; $1750; in building 
with practicing attorneys; includes parking, internet, 
conference room use, wi-fi, guest reception area; conve-
niently located on Boulevard between Memorial and 
33rd; Call 405-285-8588 for inquiries.

 

traFFIC aCCIDent reCOnstruCtIOn 
INVESTIGATION • ANALYSIS • EVALUATION • TESTIMONY

25 years in business with over 20,000 cases. Experienced in 
automobile, truck, railroad, motorcycle, and construction zone 
accidents for plaintiffs or defendants. OKC Police Dept. 22 
years. Investigator or supervisor of more than 16,000 accidents. 
Jim G. Jackson & associates edmond, OK 405-348-7930

tree DamaGe, COnsultInG arBOrIst

Expert witness, tree appraisals, reports, 
damage assessments, herbicide damage, hazard 

assessments, all of Oklahoma and beyond. 
Certified arborist, OSU horticulture alumni, 

23 years in business. blongarborist@gmail.com; 
405-996-0411.

FOrensIC aCCOuntInG serVICes 
BY FOrmer Irs sPeCIal aGents

Litigation support, embezzlement and fraud investi-
gations, expert witness testimony, accounting 

irregularities, independent determination of loss, due 
diligence, asset verification. 30+ years investigative 

and financial analysis experience. Contact 
Darrel James, CPA, djames@jmgglobal.com or 

Dale McDaniel, CPA, rdmcdaniel@jmgglobal.com, 
405-359-0146.
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CONNER & WINTERS, a regional full-service firm, 
seeks associate attorney with 2 to 4 years of experience 
for a full-time litigation position in Oklahoma City. The 
ideal candidate will possess excellent legal writing and 
research skills, a willingness to work closely with senior 
attorneys while independently taking responsibility for 
challenging projects and cases in a variety of industries, 
creativity and a strong academic background. This part-
nership track position is immediately available and pro-
vides top of the market compensation and benefits. Ap-
plicants should submit résumé, law school transcript 
and writing sample under cover letter to “Recruiting 
Coordinator” via email to OKCRecruiting@cwlaw.com. 
All applications are confidential.

 
HEALTH CARE SERVICE CORPORATION, a Mutual 
Legal Reserve Company that does business as Blue 
Cross and Blue Shield in five states has an Assistant 
General Counsel opening in its Legal Division in Tulsa, 
OK: BASIC FUNCTION: This position is responsible 
for: providing legal advice, support, and coordination 
of complex legal matters or projects; providing legal 
support to divisional management on specific business 
issues; representing the company in dealings with appli-
cable regulatory bodies and government agencies; pro-
viding legal advice on insurance, employer benefits, and 
health care law, provider contracts, ERISA, HIPAA, 
ACA, government contracts, small group regulatory 
matters such as underwriting and rating issues; re-
viewing and analysis of legislation and regulations; 
addressing general business matters and contracts; 
some coordination and support of dispute resolution 
and litigation. JOB REQUIREMENTS: Juris Doctor de-
gree and a license to practice law in the state of Okla-
homa, 10 years’ experience as an attorney with demon-
strated understanding/ experience of the health care or 
insurance field, clear and concise verbal and written 
communication skills, negotiations and diplomacy skills. 
PREFERRED JOB REQUIREMENTS: 3-5 years recent ex-
perience in health care law and/or insurance law. We are 
an Equal Opportunity Employer dedicated to workforce 
diversity and a drug-free and smoke-free workplace. 
Drug screening and background investigation are re-
quired as a condition of employment. Please apply on-
line by going to www.bcbsok.com.

 BOUTIQUE AV RATED OKLAHOMA CITy FIRM 
SEEKS ATTORNEy. The ideal candidate has 3-5 years’ 
experience in securities law including the preparation 
of registration statements and private placement mem-
orandums. A background in tax accounting or an LL.M 
in Taxation is preferred. Salary is commensurate with 
experience. Applications will be kept in the strictest 
confidence. Under cover letter, send résumé and law 
school transcripts to “Box L,” Oklahoma Bar Associa-
tion, PO Box 53036, Oklahoma City, OK 73152.

DEBEE GILCHRIST, A DOWNTOWN OKLAHOMA 
CITy, 10 LAWyER, AV RATED FIRM SEEKS ATTOR-
NEy in its aviation practice area, a man or woman of 
character (organization, determination, humility and 
loyalty) with 2 years or more experience in commercial 
transactions, real estate or finance law. Salary is com-
mensurate with experience, plus bonus opportunity. 
Applications will be kept in the strictest confidence. Un-
der cover letter, send résumé to: HR@debeegilchrist.com.

LITIGATION FIRM SEEKS ASSOCIATE ATTORNEy 
with 2 to 5 years’ experience.  Primary areas of firm are 
complex matrimonial law, complex probate and appel-
late practice. Must be able to travel throughout state.  
Salary and benefits commensurate with experience and 
qualifications. Candidates must submit résumé, 2 cur-
rent writing examples and 3 references to acain1946@
yahoo.com.

DOWNTOWN OKC INSURANCE DEFENSE FIRM 
SEEKS ASSOCIATE (0-3 years). Candidates must be 
motivated, detail-oriented, and work well in a fast-
paced environment. Preferred strong academic back-
ground and practical litigation experience. Please send 
cover letter, résumé, and transcript to “Box W,” Okla-
homa Bar Association, PO Box 53036, Oklahoma City, 
OK 73152.

PHILLIPS MURRAH P.C. IS LOOKING TO HIRE AN 
ERISA ATTORNEy with a minimum of 3 years’ experi-
ence. The Attorney should be experienced in the areas 
of employee benefit law, executive compensation and 
estate planning. We offer an excellent compensation 
and benefit package. All applications will remain confi-
dential. Please send a résumé, cover letter and law 
school transcript to resume@phillipsmurrah.com. 

 

OPPORTUNITy FOR ATTORNEy with more than six 
years’ experience and portable business with civil de-
fense firm in Oklahoma City. Send résumés to “Box M,” 
Oklahoma Bar Association, PO Box 53036, Oklahoma 
City, OK 73152.

 

OFFICe sPaCe

OFFICe sHare

ExECUTIVE OFFICE SUITES. Two blocks from Dis-
trict & Federal Courthouses. Receptionist, phones, 
copier, internet, and cable provided. Six established at-
torneys available for referrals on a case-by-case basis. 
Midtown Plaza location. 405-272-0303.

 

SOUTH OKLAHOMA CITy LAW FIRM seeks attorney 
for office sharing arrangement. Rent is negotiable. The 
firm may refer clients, and or have available additional 
legal work. Inquiries should contact Reese Allen at 405-
691-2555 or by fax at 405-691-5172.

 

OFFICE SPACE FOR LEASE one block north of the 
federal courthouse. Rent all inclusive with phone, 
parking, and receptionist. Call 405-239-2726 for more 
information.

ExECUTIVE OFFICE SUITES. North Classen Boule-
vard. Rent includes parking and receptionist. Call AJ 
405-272-5310.
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MEDIUM-SIZED, DIVERSE LAW FIRM in Oklahoma 
City is looking for an established attorney with his or her 
own client base to join our firm. Located near the Capitol 
with easy access to downtown. Interested candidates 
may send their résumé to “Box E,” Oklahoma Bar Asso-
ciation, PO Box 53036, Oklahoma City, OK 73152.

eXPerIenCeD lItIGatIOn assOCIate 

(2-5 years) needed by AV-rated Tulsa insurance and 
transportation defense firm. Very busy, fast-paced of-
fice offering competitive salary, health/life insurance, 
401k, etc. Candidates with strong academic back-
ground and practical litigation experience, please send 
a résumé and writing sample (10 pg. max) in confi-
dence via email to office@gabmh.com. Gibbs Arm-
strong Borochoff Mullican & Hart, P.C.

ExPERIENCED LITIGATION ASSOCIATE (2-5 years) 
– Downtown Oklahoma City law firm Chubbuck Dun-
can & Robey seeks litigation associate with experience 
in civil litigation to augment its fast-growing trial 
practice. Salary commensurate with experience. Send 
résumé and salary requirements to Law Office Ad-
ministrator, 119 N. Robinson Ave., Ste. 820, Oklahoma 
City, OK 73102.

ANGELA D. AILLES AND ASSOCIATES, in-house 
counsel for State Farm Mutual Automobile Ins. Co., is 
seeking to fill a litigation attorney position. Preferred 
applicants must have experience in personal injury 
defense. Applicants must exhibit strict adherence to 
professionalism and ethical behavior. They must be 
motivated to learn new skills and work in a team envi-
ronment. Excellent organizational, communication 
and computer skills are a must to be able to work ef-
fectively in a paperless environment. Applicants not 
licensed to practice law in Oklahoma will not be con-
sidered. To view the full job description and apply on-
line, visit our career center at www.statefarm.com/
careers and search by Job ID 46304.

ExPERIENCED CIVIL LITIGATION ASSOCIATE (3-6 
years) needed by Oklahoma City firm to take on exist-
ing caseload focused on insurance defense. Salary and 
benefits commensurate with experience. Send cover 
letter and résumé to “Box P,” Oklahoma Bar Associa-
tion, PO Box 53036, Oklahoma City, OK 73152.

PHILLIPS MURRAH PC is seeking an associate attor-
ney with a minimum of 3 years’ transactional experi-
ence and a strong academic background. We offer an 
excellent compensation and benefits package. All ap-
plications will remain confidential. Please send a résu-
mé, cover letter and law school transcript to resume@
phillipsmurrah.com.

 
DOWNTOWN OKLAHOMA CITy PERSONAL INJU-
Ry / LITIGATION FIRM seeks associate with 2-5 years’ 
personal injury and litigation experience, possessing 
strong writing skills. Salary commensurate with expe-
rience. Please send résumé, writing sample, and refer-
ences to Jeri Howard at jeri.howard@taylorlucas.com.

 

SENIOR LEVEL LITIGATION ATTORNEy WANTED 
for Oklahoma City or Tulsa office of an expanding na-
tional insurance defense firm. Candidate should have a 
minimum of 12 years’ experience in litigation and must 
demonstrate strong client relations skills. Construction 
defect, professional liability, employment, bad faith 
and personal injury defense work helpful. Compensa-
tion package will reward skills, experience and existing 
relationships. Additional information may be found at 
www.helmsgreene.com. We would also consider a 
small litigation team. Please direct inquiries to Steve 
Greene at sgreene@helmsgreene.com or 770-206-3371.

 

GROWING BRICKTOWN LAW FIRM seeks motivated 
and entrepreneurial-minded attorneys with the indi-
cated experience in the following practice areas: 2+ 
years HR/Employment, 2+ years of general business 
transactions and mergers/acquisition experience; 2+ 
years healthcare/regulatory; 2+ years of taxation experi-
ence; 2+ years of insurance coverage, bad faith, general 
insurance defense, and/or trucking/transportation liti-
gation experience. We are looking for resourceful indi-
viduals who want to be part of a unique team of lawyers 
and work on a wide variety of business, banking, real 
estate, and international transactions, as well as litiga-
tion. Experienced with a book of business? young and 
hungry? We have room for all. Tired of working long 
hours for just a salary? Our compensation package al-
lows ultimate flexibility with regard to income and 
work load. Want to actually see a reward for generat-
ing business? We have a great origination policy, too. 
Send résumé and cover letter/video correspondence 
clip outlining practice area experience and why you 
are ready to work in a different kind of firm, to 
Employment@ResolutionLegal.com.

 

PRAy WALKER, PC, a full-service Tulsa firm, seeks an 
associate attorney with 1-3 years of experience in its en-
ergy group. The primary focus of the position will be 
preparation of oil and gas title opinions. Experience in 
rendering the same and/or comparable landman work 
required. Qualified candidates should submit cover 
letter, résumé and law school transcript to dcurtis@
praywalker.com.

 

MID-TOWN TULSA LAW FIRM is seeking a fifth at-
torney to join the practice or office share. Some referrals 
will be available to the attorney, but an established 
practice would be ideal. The practice currently involves 
real estate, estates and estate planning, corporate trans-
actional and some litigation. Referrals for other types 
of practices would be more abundant. Send résumé to 
“Box G,” Oklahoma Bar Association; PO Box 53036; 
Oklahoma City, OK 73152.

 
POsItIOns aVaIlaBle POsItIOns aVaIlaBle



1728 The Oklahoma Bar Journal Vol. 85 — No. 20 — 8/9/2014

THE bACK PAGE 

An Advocate for Cindy
By Anne Sublett

Representing children under 
the Oklahoma Children’s Code 
is sometimes challenging in 
ways distinct from the represen-
tation of adults. It often surpris-
es those unfamiliar with this 
code that, with limited excep-
tions, the child’s attorney in a 
case involving allegations of 
abuse or neglect is required to 
represent the child’s expressed 
interest, not his or her best inter-
est. In other words, most kids in 
such cases are the lawyer’s cli-
ents like any other client with 
rights to direct the attorney’s 
advocacy goals. 

But, as any parent knows, 
nothing involving kids is that 
simple. Due to the imbalance in 
power between an adult and a 
child, among other things, it is 
not unusual for a child to want 
to please an adult with whom 
the child is communicating, 
including the child’s lawyer. In 
such cases, how does the attor-
ney determine her client’s 
“expressed” interest?

And that was the problem — 
writ in bold — in representing 
Cindy (not her real name, of 
course). Until she was nine years 
old, Cindy was subjected to 
sexual abuse and beatings with 
belts by her stepfather, her older 
stepbrothers and her stepfather’s 
friends, coupled with threats 
that he would kick her out of her 
home if she told anyone. Despite 
the threats, Cindy told a teacher 
what was happening at home, 
and she and all of her siblings 
were removed from her mother 
and stepfather’s custody by the 

state of Oklahoma. Nonetheless, 
the need to please others above 
all had been deeply imprinted 
onto Cindy and colored all of 
her interactions with adults.

When I was appointed to rep-
resent Cindy, her options were 
limited. Cindy had already been 
in state custody for five long, 

troubled years. She had had 18 
placements in foster homes, shel-
ters and mental hospitals where 
she experienced more physical, 
sexual and emotional abuse. 
Although Cindy’s mother’s 
parental rights were still intact, 
her mother had a new boyfriend 
with whom she planned to 
marry and move to Florida. She 
clearly had no intention of 
derailing her romantic relation-
ship by assuming the role of 
mother full time. At the same 
time, Cindy was in a foster home 
with a couple who expressed a 
desire to adopt her and she 

expressed her desire for the 
same. The state had approved 
the couple for adoption so, after 
a series of conversations about 
what termination of her moth-
er’s parental rights meant, Cindy 
expressed a willingness to have 
her mother’s parental rights ter-
minated. I filed a motion to 
begin the process. As we moved 
toward trial, however, three 
things became clear: first, moth-
er opposed termination of her 
parental rights; second, mother’s 
attorney planned to call Cindy 
as a witness; and finally, Cindy 
was not going to be able to testi-
fy that she wanted her mother’s 
rights terminated because she 
didn’t want to displease her 
mother. I withdrew the motion 
to terminate parental rights.

After the prospective adoptive 
couple moved away unexpected-
ly and several more placements 
failed, Cindy disclosed to me 
that what she really wanted was 
to be with her younger brothers 
who were in guardianship with 
her mother’s sister. Contrary to 
what the state believed and had 
told the court, Cindy’s aunt 
wanted custody of Cindy as 
well. We were able to put Cindy 
in a guardianship with her aunt, 
and finally, she was in a safe, 
permanent, loving home. All 
because she was finally able to 
“express” what she wanted to 
her lawyer. Happily ever after? 
Maybe not after such a troubled 
past, but clearly with someone 
who loves and is committed 
to her. 

Ms. Sublett practices in Tulsa.
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