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Social Media
and Pop Culture:
What’s Ethics
Got to Do with It?
Featured Speaker: Stuart I. Teicher, Esq.
Stuart I. Teicher, Esq. is a professional legal educator who focuses on ethics law and writing instruction. A practicing attorney for 20
years, Stuart’s career is now dedicated to helping fellow attorneys survive the practice of law and thrive in the profession. Stuart
teaches seminars, provides in-house training to law firms and legal departments, and also gives keynote speeches at conventions and
association meetings.

Session A:
Technethics: Ethical Issues in Social
Media and Other New Technologies

Session B:
What NASCAR, Jay-Z & the Jersey
Shore Teach About Attorney Ethics

• Introduction - What is social media and who’s using it?
• Get Involved with Social Media
• Keeping Quiet - Confidentiality and Privilege Issues
• Innovative Use of Social Media
• Advertising and Self Promotion
• A Variety of Other Ethical Danger Zones
• Devices that Transmit and Store Data and Issues
“In the Cloud”

• Misconduct and Rule 8.4
• Evolving Rules, 1.0, 5.3
• Trends in Rules about Discriminatory Behavior, 8.4
• Misrepresentation, Rules 8.1, 4.1, 3.1
• Advertising & Rules 7.1 & 7.2
• Solicitation & Vulnerabilities Rule 7.3
• The Nobility of the Profession as Set Forth in the
Preamble, Scope, and Rules 2.1, 1.8
• The “Grand Troika” of the Ethics Rules Competence,
Rule 1.1: Mastering Skills & Substantive Law, Diligence,
Rule 1.3, Communication, Rule 1.4
• Bad Personal Behavior and Substance Abuse
• Rebuilding your foundations: recovering billable time,
doing your best work
• How to manage technology instead of allowing it to
manage you
• Building new virtual and “on demand” staff and
attorney structure for decreased costs

The seminar starts at 9 a.m. and
adjourns at 4:15 p.m. For
program details, log on to:
www.okbar.org/members/cle
Approved for 7 hours MCLE / 7 Ethics for the all day program; 3.5
hours MCLE / 3.5 Ethics for Session A only; 3.5 hours MCLE / 3.5 Ethics
for Session B only. TX credit 3 hours MCLE/ 3 ethics for each session.
$250 for early-bird registrations with payment received at least four
full business days prior to the seminar date; $150 for Session A or
B for early-bird registrations with payment received at least four full
business days prior to the seminar date; $275 for registrations with
payment received within four full business days of the seminar date;
$175 for Session A or B for registrations with payment received within
four full business days of the seminar date.
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FROM THE PRESIDENT

Year in Review:
What We’ve Accomplished
By Jim Stuart
My year serving as your bar president is One of the unexpected events
coming to an end, and I would like to reflect on the state which changed not only the bar
of the OBA and what we have accomplished. First you year but more importantly the
need to know that the financial condition of your bar lives of citizens in the cities of
association remains sound. At the beginning of the year, Moore, Shawnee, Little Axe and
I stated that we are only stewards of the bar’s resources, El Reno, were the devastating
and I believe the Board of Governors and bar staff have effects of the May tornadoes.
acted responsibly under the common goal of providing Your bar acted immediately to
quality services to our members and to the public. The activate its Disaster Response
and Relief Committee,
improvements to the Oklahoma Bar
and under the leaderCenter were completed and paid in
ship of Chairperson
full without any debt. We have dediYou have
Molly Aspan, some 265
cated a substantial amount of OBA
supported my
lawyers volunteered to
resources to upgrading our technology
give free legal advice to
and information systems, which should
vision and
more than 600 tornado
allow us to provide even better servicgoals during
victims. My appreciation
es to our members.
to the committee memthe year —
My theme this year has been “Oklabers, bar staff and OBA
homa Lawyers Giving
and for that I
members who once
Back,” the vision of
again were called upon
will
be
forever
which was to identify,
and responded to a tragrecognize and celebrate
grateful.
ic event.
how Oklahoma lawAn ABA initiative that
yers give back to their
we embraced is the fight
communities and to
the citizens they serve. Under the lead- to prevent human trafficking, a
ership of the OBA Young Lawyers Divi- despicable affront to human
sion, Board of Governors and county bar decency but one which unfortupresidents (with the assistance of bar nately takes place in Oklahoma.
staff), we were able to conduct the first Under the leadership of OBA
OBA Day of Service on Sept. 20-21. I am members Jimmy Goodman, Jaspleased to report that lawyers in over 50 mine Majid, and OBA Educacounties took time from their law prac- tional Director Susan Krug, a
tices to donate time and talents toward human trafficking seminar with
57 community and service projects. I am CLE was presented in May to
proud of the success of this project — educate OBA members on how
President Stuart
and even more proud to be a member of to identify and help combat such
practices in Shawnee.
jim@scdtlaw.com
illegal activity.
such a giving professional association.
405-275-0700

cont’d on page 2643
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events Calendar
DECEMBER 2013
16

Oklahoma Indigent Defense System Clinic; 8:30 a.m.; Oklahoma Bar
Center, Oklahoma City; Contact Mark Widell 405-943-6457
OBA Alternative Dispute Resolution Section meeting; 11:30 a.m.;
Oklahoma Bar Center, Oklahoma City with teleconference; Contact Jeffrey Love
405-286-9191

17

OBA Bench and Bar Committee meeting; 12 p.m.; Oklahoma Bar
Center, Oklahoma City; Contact Judge Barbara Swinton 405-713-7109

19

OBA Appellate Law Practice Section meeting; 12 p.m.; Oklahoma Bar
Center, Oklahoma City with OSU Tulsa, Tulsa; Contact Collin Walke
405-235-1333

20

Oklahoma Association of Black Lawyers meeting; 12 p.m.; Oklahoma
Bar Center, Oklahoma City; Contact Brittini Jagers 405-314-0611

24-25 OBA Closed – Christmas Holiday Observed
30

Federal Bar Association Oklahoma City chapter meeting; 8:30 a.m.;
Oklahoma Bar Center, Oklahoma City; Contact Rob Ramana 405-609-5442

JANUARY 2014
1

OBA Closed – New Year’s Observed

7

OBA Government and Administrative Law Practice Section
meeting; 4 p.m.; Oklahoma Bar Center, Oklahoma City with teleconference;
Contact Tamar Scott 405-521-2635

9

OBA Leadership Academy Class; 11 a.m. Oklahoma Bar Center,
Oklahoma City; Contact: Heidi McComb 405-416-7027
OBA Mock Trial Committee meeting; 5:30 p.m.; Oklahoma Bar Center,
Oklahoma City with tele-conference; Contact Judy Spencer 405-755-1066

10

OBA Board of Governors swearing-in; 10 a.m.; Oklahoma Bar Center,
Oklahoma City; Contact John Morris Williams 405-416-7000
OBA Law-related Education Committee meeting; 12 p.m.; Oklahoma
Bar Center, Oklahoma City with teleconference; Contact Suzanne Heggy
405-556-9612
For more events go to www.okbar.org/calendar

The Oklahoma Bar Association’s official website:

www.okbar.org
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& PROFESSIONAL
RESPONSIBILITY

Reinstatement to the
Practice of Law
Not as Simple as You May Think!
By Gina Hendryx

A

fter practicing law in Oklahoma for enough years to qualify for reciprocal admission, you decided to test the employment waters in the state to our south and moved to
Texas. Never intending to return to Oklahoma, you voluntarily
resigned your membership in the Oklahoma Bar Association.
Fast forward five, 10 or even 20 years. Maybe that great Texas job
isn’t so great anymore; your commute to work in downtown Dallas has grown to more than an hour on a “good” traffic day, or
aging parents’ needs find you traveling north on Interstate 35
every weekend. The decision has been made to return to Oklahoma to live and to practice law. You need only notify the OBA
that you are back and you can resume practicing law, right?
Wrong! Whether you voluntarily resigned or were administratively stricken, you must make application to the Oklahoma
Supreme Court and participate in a reinstatement hearing before
being granted a license to return to the practice of law.
The Office of the General Counsel (OGC)
investigates applications for reinstatement and
represents the OBA in the proceedings before
the Oklahoma Supreme Court. In these administrative reinstatement matters, the lawyer has
either voluntarily resigned or was stricken
from membership for failure to pay dues and/
or failure to comply with mandatory continuing legal education (MCLE) requirements. To
return to active membership status after being

Vol. 84 — No. 33 — 12/14/2013

stricken, the lawyer must comply with the provisions of Rule 11, Rules Governing Disciplinary Proceedings (RGDP), 5 O.S. (2011) ch. 1,
app 1-A. Rule 11, RGDP requires a petition for
reinstatement to be filed in the Oklahoma
Supreme Court setting out specific information
pertaining to the applicant’s activities since the
termination of his right to practice law. The
application is then investigated by the OGC
and a hearing is scheduled before the Profes-
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The entire reinstatement
process can take up to
a year from the time the petition
is first filed until an opinion is
rendered by the Oklahoma
Supreme Court.
sional Responsibility Tribunal (PRT). The burden of proof in a reinstatement matter is upon
the applicant. The applicant must show by
clear and convincing evidence that he possesses good moral character, that he has not engaged
in the unauthorized practice of law since the
date of his resignation, that he possesses the
competency and learning in the law required
for admission to practice law in the state of
Oklahoma, and that if reinstated, his conduct
will conform to the high standards required of
a member of the bar.1
After the hearing on the petition for reinstatement, the PRT files a report with the Oklahoma
Supreme Court with specific findings as to
whether the applicant has met his burden of
proof. The trial panel’s findings and recommendations are advisory in nature and the ultimate
decision on a petition for reinstatement rests
with the Oklahoma Supreme Court.2
The applicant is responsible for the costs
associated with the petition for reinstatement.
These costs include the expenses of investigating and processing the application, as well as

2616

the cost of the original and one copy of the
transcript.3 Furthermore, the applicant may
incur costs of legal representation if he elects to
hire counsel to represent him at the hearing. If
reinstated, the applicant will be required to pay
all outstanding dues and fees. The entire reinstatement process can take up to a year from
the time the petition is first filed until an opinion is rendered by the Oklahoma Supreme
Court. You should seriously weigh the time
and money involved in a reinstatement proceeding prior to voluntarily relinquishing your
law license or permitting it to be stricken
because you failed to pay your dues or attend
to your CLE requirements. Your interests may
be better served by remaining an active member of the OBA even though practicing in
another state.
1. In the Matter of the Reinstatement of Swant, 2003 OK 9, ¶3, 65 P.3d
275.
2. In the Matter of the Reinstatement of Glynn, 2013 OK 11, ¶4.
3. Rule 11.1, RGDP.

About The Author

Gina Hendryx is the general
counsel for the Oklahoma Bar
Association. A licensed attorney for 30 years, she received
her J.D. and B.S. degrees from
OCU. She supervises a staff of
15 and serves as the association’s
chief disciplinary counsel. She
works with the Professional Responsibility Commission and serves as a liaison to
the OBA Board of Governors, OBA committees, the
courts, and other local and national entities concerning lawyer ethics issues.
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Do the
right
thing.
Standards of Professionalism § 1.2
A lawyer’s word should be his or her bond. We will not
knowingly misstate, distort or improperly exaggerate
any fact, opinion or legal authority, and will not
improperly permit our silence or inaction to mislead
anyone. Further, if this occurs unintentionally and is
later discovered, it will immediately be disclosed or
otherwise corrected.

Standards of Professionalism § 2.7
We understand, and will impress upon our client,
that reasonable people can disagree without being
disagreeable; and that effective representation does
not require, and in fact is impaired by, conduct which
objectively can be characterized as uncivil, rude,
abrasive, abusive, vulgar, antagonistic, obstructive or
obnoxious. Ill feelings between clients will not dictate
or influence a lawyer’s attitude, demeanor, behavior
or conduct.
The OBA Professionalism Committee encourages you to review all the
standards at http://bit.ly/14ErsGp

Vol. 84 — No. 33 — 12/14/2013
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But the Secretary Did It
By Melissa DeLacerda

L

awyers all know the rules of professional conduct and the
level of professionalism and competency required to practice law. But what about nonlawyer staff?

Lawyers utilize the services of nonlawyer
assistants within their offices, including secretaries, law clerks and bookkeepers. Lawyers
also use persons with particular expertise,
including accountants, investigators, social
workers and engineers, to name a few. Nonlawyers who assist lawyers in the practice of
law are usually privy to confidential client
information. So do the rules of professional
conduct govern those individuals?
Rule 5.3 of the Oklahoma Rules of Professional Conduct sets out the lawyer’s responsibility of nonlawyer assistants.
“With respect to a nonlawyer employed or
retained by or associated with a lawyer:
(a) a partner, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in
a law firm shall make reasonable efforts to
ensure that the firm has in effect measures
giving reasonable assurance that the person’s conduct is compatible with the professional obligations of the lawyer;
(b) a lawyer having direct supervisory
authority over the nonlawyer shall make
reasonable efforts to ensure that the person’s conduct is compatible with the professional obligations of the lawyer; and
(c) a lawyer shall be responsible for conduct of such a person that would be a vioVol. 84 — No. 33 — 12/14/2013

lation of the Rules of Professional Conduct
if engaged in by a lawyer if:
(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the
conduct involved; or
(2) the lawyer is a partner or has comparable managerial authority in the law
firm in which the person is employed, or
has direct supervisory authority over the
person, and knows of the conduct at a
time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.
The comments to Rule 5.3 provide additional
guidance:
[1] Lawyers generally employ assistants in
their practice, including secretaries, investigators, law student interns, and paraprofessionals. Such assistants, whether employees or independent contractors, act for the
lawyer in rendition of the lawyer’s professional services. A lawyer must assure that
such assistants receive appropriate instruction and supervision concerning the ethical
aspects of their employment, particularly
regarding the obligation not to disclose information relating to representation of the
client, and should be responsible for their
work product. The measures employed in
supervising nonlawyers should take
account of the fact that they do not have
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legal training and are not subject to professional discipline.
[2] Paragraph (a) requires lawyers with
managerial authority within a law firm to
make reasonable efforts to establish internal policies and procedures designed to
provide reasonable assurance that nonlawyers in the firm will act in a way compatible
with the Rules of Professional Conduct. See
Comment [1] to Rule 5.1. Paragraph (b)
applies to lawyers who have supervisory
authority over the work of a nonlawyer.
Paragraph (c) specifies the circumstances
in which a lawyer is responsible for conduct of a nonlawyer that would be a violation of the Rules of Professional Conduct if
engaged in by a lawyer.”
This rule places the obligation on the lawyer
to manage and directly supervise nonlawyers.
The lawyer is required to take affirmative steps
to ensure that nonlawyers employed or retained
by the lawyer or firm conduct themselves in a
manner consistent with attorneys professional
conduct rules.
Across the country, courts in disciplinary
proceedings under Rule 5.3 have shown little
sympathy for lawyers who have neglected
their managerial or supervisory responsibilities. In Oklahoma the Supreme Court has ruled
that the fact that a managing or supervising
lawyer is victimized by the nonlawyer’s misconduct does not reduce the lawyer’s culpability under Rule 5.3.1
The rule requires the lawyer to establish
internal policies and procedures designed to
provide assurance that nonlawyers will act in a
way compatible with the Rules of Professional
Conduct, including appropriate instruction
and supervision. Ignorance of an assistant’s
wrongdoing when a lawyer has failed to establish procedures to ensure that employees in the
office act properly and when the lawyer has
neglected to supervise their actions is no excuse
to a violation of Rule 5.3.2 The Oklahoma
Supreme Court has held that “the work of lay
personnel is done by them as agents of the lawyer employing them. The lawyer must supervise that work and stand responsible for its
product.”3
In State of Oklahoma ex rel Oklahoma Bar Association v. Mayes,4 a lawyer was disciplined for a
violation of Rule 5.3 for failing to make reasonable efforts to ensure that a nonlawyer assistant adhered to the lawyer’s professional obli2620

…courts in disciplinary
proceedings under Rule 5.3
have shown little sympathy for
lawyers who have neglected
their managerial or supervisory
responsibilities.
gations. The lawyer was also found to have
failed to take reasonable remedial measures. In
State of Oklahoma ex rel Oklahoma Bar Association
v. Patmon,5 the lawyer was disciplined for
allowing a nonlawyer assistant to routinely
sign the lawyer’s name and file court documents without oversight, after the assistant
filed a misleading motion.
Some tasks are nondelegable to nonlawyer
staff. Those tasks include:
1) Establishing a lawyer – client relationship
2) Maintaining direct contact with client
3) Giving legal advice
4) Exercising legal judgment
Maintaining client funds is another nondelegable fiduciary responsibility of the lawyer.
While the lawyer may employ nonlawyer assistants such as bookkeepers and accountants to
assist in fulfilling this duty, the lawyer is ultimately responsible. In State of Oklahoma ex rel
Oklahoma Bar Association v. Taylor,6 a lawyer
was disciplined for ratifying the conduct of his
wife/office manager who improperly endorsed
a client settlement check. The lawyer must provide adequate training and supervision to
ensure that his or her legal and ethical obligations are met. Law firm managers must ensure
ongoing oversight of a nonlawyer’s handling
of client funds.7 With regard to client funds,
“there must be some system of timely review
and internal control to provide reasonable
assurance that the supervising lawyer will
learn whether the employee is performing the
delegated duties honestly and competently.”8 A
good faith belief in a trusted employee’s honesty and capability does not make it unnecessary to supervise the employee.9
In an overview of disciplinary actions around
the country it is clear that Rule 5.3 applies
whenever lawyers draw on nonlawyers out-
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side the firm for assistance in their law practice. In addition to the in-office personnel the
rule covers outside paralegals, outside service
providers, foreign legal consultants, marketing
consultants, investigators, computer consultants, services that store electronic information,
document review services, software providers,
interpreters and collection agencies hired to
recover unpaid fees. Lawyers must be evervigilant to ensure that the basic rules of professional conduct are being safeguarded through
nonlawyer employees or agents.
Areas of supervision in which the lawyer
remains particularly vulnerable to the nonlawyers conduct include the following areas:
1)	Confidentiality: Nonlawyers should be
instructed not to reveal, even to their
closest friends and relatives, any information that is not a matter of public
record, including names and identities of
clients.
2) Conflicts of interest: Nonlawyers should
be screened to make sure that work at
other firms or for other clients does not
create a conflict for the attorney in the
representation of his or her clients.
3) Dealings with clients: The lawyer must
ensure that nonlawyers are supervised in
their interactions with clients so that
inappropriate or inaccurate advice can be
eliminated.
4) Marketing activities: The lawyer must
instruct any nonlawyers involved in mar-

Vol. 84 — No. 33 — 12/14/2013

keting legal services on the ethics rules
governing advertising and solicitation.
This includes direct solicitation as well as
website content.
So if you find yourself relying on the phrase
“The secretary did it,” you may be in more
trouble than you think.
1. State of Oklahoma ex rel Oklahoma Bar Association v. Martin 240 P.3d
690 (Okla 2010).
2. Mahoning County Bar Association v. Lavelle, 836 N.E.2d 1214 (Ohio
2005).
3. State of Oklahoma ex rel Oklahoma Bar Association v. Braswell, 663
P.2d 1228, 1231-2 (Okla 1983).
4. 977 P.2d 9 (Okla 1999).
5. 939 P.2d 1155 (Okla 1997).
6. 4 P.3d 1242 (Okla 2000).
7. In re Bailey, 821 A.2d 851, (Del. 2003).
8. In re Cater, 887 A.2d 1 (DC 2005).
9. Id.

About The AuthorS

Melissa DeLacerda has engaged
in the private practice of law in
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What Should I Do With the
Transcript Money?
By Jimmy Oliver

T

here are many times in the representation of a client that the
client entrusts the attorney with money to purchase certain
services. These services can include filing fees, service fees,
transcript purchase costs and expert witness fees. This article
studies what the attorney must do with those funds until the services are obtained and if the services are not obtained.
Rule 1.15 of the Oklahoma Rules of Professional Conduct1 is the first place that the attorney can receive guidance with regard to money
for expenses paid by the client. The pertinent
sections of Rule 1.15 state:
(a) A lawyer shall hold property of clients or third persons that is in a lawyer’s
possession in connection with a representation separate from the lawyer’s own
property. Funds shall be kept in a separate
account maintained in the state where the
lawyer’s office is situated, or elsewhere
with the written consent of the client or
third person. Other property shall be identified as such and appropriately safeguarded. Complete records of such account
funds and other property shall be kept by
the lawyer and shall be preserved for a
period of five years after termination of
the representation.
(c) A lawyer shall deposit into a client
trust account legal fees and expenses that
have been paid in advance, to be withdrawn by the lawyer only as fees are
earned or expenses have incurred.
Vol. 84 — No. 33 — 12/14/2013

So the first order of business upon receiving
money for the payment of court costs, service
of process fees, transcript fees, expert witness
fees and the like is to hold it in an attorney trust
account, unless the lawyer and the client have
agreed to a different type of account. Nevertheless, the funds must always be separately
maintained from the attorney’s personal funds.
Likewise, the funds must remain in the attorney trust account until the services for which
they were paid have been obtained.
Therefore, filing fees and service fees cannot
be put in the lawyer’s operating account.
Deposition purchase fees and expert witness
fees cannot be put into the lawyer’s operating
account. They must be held separately in an
attorney’s trust account.
What can the attorney do with the funds
when they are not used for the specific purpose? On occasion the transcript may not be
purchased or the expert expenses may not be
the amount contemplated by the client and the
attorney. Sometimes the attorney fails to expend
the funds originally contemplated for expens-
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es. So the question becomes how may the
funds be used?

ent. But what if the client owes the attorney
legal fees for the representation?

If the services are not obtained, the money
may not be applied to the attorney’s fees except
as authorized by the client. The attorney may
not use the funds for a purpose other than that
for which it was entrusted. Conversion occurs
when a lawyer applies a client’s money to a
purpose other than that for which it was
entrusted to the attorney.2

The rules allow the client to authorize the
funds being held by the attorney for a specific
purpose to be used by the attorney for another
purpose, which would include attorney fees.
Rule 1.15 ORPC states as follows:

In a recent disciplinary proceeding the OBA
argued that the attorney who took $1,650 to
pay for the purchase of a criminal transcript
and failed to do so was required to hold the
transcript funds in safekeeping and promptly
account for and return the money when the
transcript was not purchased. The bar association further argued that the transcript funds
should have been held in the attorney’s trust
account from the time of receipt to the time of
return to the client. When the attorney’s trust
account fell below the $1,650 during that time
span, he had comingled and engaged in simple
conversion of those funds in violation of his
fiduciary duty.3
In reviewing the degree of discipline imposed
upon attorneys for breaches of their fiduciary
duties regarding client funds, the Supreme
Court has reviewed the misconduct under
three levels of culpability: “(1) Comingling; (2)
Simple conversion; and (3) Misappropriation.”4
“The degree of culpability descends from the
first to the last.”5 The Supreme Court in Johnston held that “Rule 1.4(b) establishes that
simple conversion occurs when an attorney
applies a client’s money to a purpose other
than that for which it was entrusted to him.”6
In State of Oklahoma ex rel. Okla. Bar Ass’n v.
Moss,7 the Supreme Court set forth numerous
cases involving comingling of client funds. In
State of Oklahoma ex rel. Okla. Bar Ass’n v.
Miskovsky,8 the court held that where sloppy,
neglectful and incompetent record keeping
occurred regarding client funds, the act was
not considered a theft by conversion but was
serious enough to warrant an 18-month suspension from the practice of law.9 In the Moss
case, the court suspended Mr. Moss for two
years and one day.
So what are your choices at the end of the
representation if the funds have not been spent
for their specified purpose? Obviously, the first
choice is to refund the funds directly to the cli-
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(f) Where funds or other items of property entrusted to a lawyer have been
impressed with a specific purpose as to
their use, they shall retain that specific
character unless otherwise authorized by a
client or third person or prohibited by law.
Where funds are impressed with a specific
purpose, a lawyer may not subject them to
a counterclaim, set off for fees, or subject
them to a lien.
To accomplish the authorization by the client, the attorney should prepare a written
authorization for the client to sign allowing the
funds being held for specific services to be
used for attorney fees owed instead. The execution of a simple waiver in this situation
avoids a violation of Rule 1.15, ORPC.
1. 5 O.S. 2011, ch.1, app. 3-A.
2. State of Oklahoma ex rel. Okla. Bar Ass’n v. Meek, 1994 OK 118, 895
P.2d 692, 698 (1994) and State of Oklahoma ex rel. Okla. Bar Ass’n v. Cummings, 1993 OK 127, 863 P.2d 1164.
3. State of Oklahoma ex rel. Okla. Bar Ass’n v. Zimmerman, 2012 OK
35, 276 P.3d 1022.
4. State of Oklahoma ex rel. Okla. Bar Ass’n v. Johnston, 1993 OK 91
¶21, 863 P.2d 1136; State of Oklahoma ex rel Okla. Bar Ass’n v. Funk, 2005
OK 26, 114 P.3d 427, citing State of Oklahoma ex rel. Okla. Bar Ass’n v.
Parsons, 2002 OK 72, 57 P.3d 865.
5. Johnston, supra.
6. Johnston at ¶24.
7. 1990 OK 22, 794 P.2d 403.
8. 1991 OK 88, 824 P.2d 1090.
9. Miskovsky, at ¶41.
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Suicide Is Not Painless
By Anonymous

A

nd Job spake, and said, Let the day perish wherein I was born,
and the night in which it was said, There is a man child conceived... For now should I have lain still and been quiet, I should
have slept: then had I been at rest.
— Job 3:3; 13
Lawyers often deal with those whose life is
in crisis. Lawyers routinely wade through
floods of grief, anger, bitterness, resentment –
some of which inevitably is targeted at the
lawyer, regardless of the accuracy of the sentiment. The challenge then is how to walk out of
that flood at the end of the day rather than be
swept away in its path. And yes, you can be
swept away — I nearly was.
After 10 years of practice I found my life in
crisis: a crumbling marriage at home, dissatisfied and angry clients at the office and financial
difficulties everywhere. I began to shut down.
I missed court dates and filing deadlines
because I could not force myself to deal with
the situation. Bar complaints followed. It got
worse from there.
At present, I am no longer a member of the
bar. It is my hope that I will one day be able to
return to practice, and I have begun that process. Along the way, I have learned an incredible number of life lessons. The learning process
has been neither convenient nor enjoyable.
Please let me try to share some of those with
you so that, hopefully, you can benefit from
these experiences as well without having to
replicate them.
Vol. 84 — No. 33 — 12/14/2013

SUICIDE IS NOT PAINLESS
Regardless of what the famous theme to
M*A*S*H may say, suicide is not painless. I
personally stared very deeply into this particular abyss a few years ago, almost too deeply.
Thankfully, the conclusion I made was that
suicide is the most selfish, petty, short-sighted
thing one can do. By committing suicide you
deflect whatever difficulties you are facing,
multiply them, then force them on everyone
around you; from the poor soul who must
clean up your mortal remains, to the people
who must finalize your business affairs, all the
way through your parents and loved ones.
Those who knew and cared for you, and there
are many for each of us, will never quit asking
themselves “Why?” and “Is there anything I
could have done?” Every memory of you
becomes tainted with the suicide, as it becomes
impossible not to add those questions into each
recollection.
An otherwise happy person does not wake up
one morning and decide, “I think I’ll just kill
myself today.” Suicidal thinking is a slow-acting
toxin that builds up in your mental system. For
me, it began in wishing that my problems would
just go away. Then it devolved into wishing that
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I would just go away, that is, that I would just
die. “Someone just put a bullet in my brain,”
I’d find myself thinking. Like Job (though I
cannot claim the perfection attributed to him) I
cursed the day I was born. Some nights I would
go to sleep devoutly wishing not to wake the
next morning. Suicide was the next ‘logical’
level of thinking. It was during this long and
dark time that I came to my realization that
taking my own life would mean harming or
destroying those I loved. I could accept harm
to myself, but ultimately I could not accept the
harm that would flow to them.
What followed next was the difficult and
humbling process of introspection. I came to
realize that my mental state was not normal or
natural. I was required to confront the root
cause of the problem — in my case, mental illness — and recognize that it would not go
away by itself. What has followed has been
years of balancing medication, therapy and
careful self-examination in order to determine
a personal regimen that will allow me to be
productive within the parameters of my condition. Along the way I have come to understand
a few important points.
MENTAL ILLNESS IS NOT MENTAL
WEAKNESS
A lawyer prizes the mind. It is the primary
tool in the practice of law. It is the aspect of
one’s professional life most on display. Mental
illness, then, would seem to be a professionending flaw.
Nonsense.
The problem with that line of reasoning is
that it assumes mental illness is a defect resulting in mental weakness — that the thought
processes and reasoning of someone who has a
mental illness are hopelessly impaired. Of
course, this line of thought runs counter to
human experience. The most immediate example that comes to mind is Abraham Lincoln. It
is widely understood he suffered from depression, at the time described as “melancholy.”
One would be hard pressed to find a serious
critique of the abilities of Lincoln as a statesman, politician or lawyer. It is very likely that
other notable figures in history, the legal profession and in our personal lives have suffered
unbeknown to us. According to current Centers for Disease Control and Prevention estimates, between 10 and 15 percent of all adults
in Oklahoma currently suffer from some form
of depression.1 Assuming that Oklahoma law2628

yers fall into that average, approximately 1,750
to 2,625 members of the OBA are dealing with
depression. Numerous studies suggest that
depression among lawyers runs at a much
higher rate than the average population.
Over time, I have arrived at the conclusion
that the concepts of mental “health” and “illness” are not subject to the black and white
distinction that society often will make. In fact,
I have come to the personal conclusion that
there are two types of people in this world;
those with diagnosed mental illnesses and
those with undiagnosed mental illnesses.
Knowledge is power. Thus, through having my
illness diagnosed, my weakness is also my
strength.
The brain is an amazing organ. As the “seat
of reason” it can maintain all of the complex
functions of the body and, at the same time,
provide for object recognition, language,
abstract reasoning, creative thought, etc. But,
like any other organ, it is susceptible to chemical imbalances and manipulations. A person
whose pancreas does not produce enough
insulin is prone to develop, or may have, diabetes. I doubt anyone would think that this
person “couldn’t hack” sugar and dismiss their
abilities to perform a physical task. Rather, it
would be recognized that the person has certain medical and dietary needs that, if met, will
make that person as capable as any other. Failure to meet these needs would result in the
compromise of the person’s physical health.
Similarly, a person whose brain does not
regulate serotonin and/or norepinephrine
properly may experience clinical depression or
bipolar disorder. These disorders affect mood,
but not reasoning. While in the grips of an
untreated mood disorder a person may make
personal choices not in keeping with that person’s normal character. However, if that person
is careful to conform to certain medical and
emotional behavior standards, they are just as
capable of performing mental tasks as any
other person.
What evidence would support the idea that a
lawyer with a mental illness does not necessarily have a profession-ending flaw in their mental faculties? The same indicators that are there
for those who are not diagnosed with a mental
illness: four years of college; three years of law
school; and passing the bar examination. If a
person is capable of the years of preparatory
academic work necessary to pass the bar, then
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that person possesses the mental faculties to
practice. Such a person may need to reinforce
that mental ability with appropriate medication and therapy in order to handle the rigors
of legal practice, but the underlying ability
remains.
It is interesting to note that at least one study
shows that students who are academically successful are four times more likely to have or
develop bipolar disorder than other, less successful, students.2 If we accept the proposition
that the legal profession draws upon those
who have performed well academically, it
would logically follow that lawyers are more
likely to suffer from a mental illness. And,
indeed, the numbers would appear to support
this proposition. We know that lawyers have a
much higher depression rate than the average
population and a suicide rate that is among the
highest of any profession.3

SELF-MEDICATION IS
SELF-DESTRUCTION
An all too prevalent fellow traveler with
untreated mental illness is substance abuse.
The pain of mental illness is very real, and one
who suffers from such an illness will often
attempt to mask it with some combination of
alcohol, misused prescription medications or
even illegal drugs. The pattern from there is as
predictable as the proverbial fall from a cliff; a
vicious cycle of misuse, dependency and
addiction which only exacerbates the underlying issues. Of course, substance abuse does
not necessarily flow from an underlying mental health issue. The results are the same
regardless.

As a society as a whole, and as a profession
in particular, we are likely to use alcohol to
mask emotional pain.4 I will never forget my
law school orientation session
where we were given a stern
10-minute lecture on the dangers of alcoholism in the legal
Crisis Counseling
profession, followed immediThe OBA offers all bar members up to six hours of free crisis or short-term, prob- ately by the announcement of
lem-focused counseling. The service is strictly confidential. For help with stress, the keg-party mixer that would
depression or addiction, call the Lawyers Helping Lawyers hotline to be referred to a
counselor in your area. The hotline is available 24 hours a day/7 days a week. Identi- be held the following day.
fying participant information is not made available to the OBA and services are pro- Social drinking is often seen as
a necessary part of the daily
vided through a separate,contracted organization.
If you have a question or request that is not urgent, another option (in addition to practice of law — whether in
the hotline) is to email cabaeas@cabainc.com. Responses to email will take place client relations or in relaxing at
during regular Monday-Friday business hours.
the end of the day. And, of
course, the more difficult the
Hotline Resources
day has been, the more serious
The LHL hotline is answered by a counseling/mental health service. After-hours
calls are answered by a licensed mental health professional. Calling the hotline is the drinking becomes.

Lawyers Helping Lawyers

always the first step to receive help or information.
Call the hotline for:

• Crisis response
• Short-term counseling
• Referrals
• Interventions
• Consultations
• Education
• Request for a LHL Committee member mentor
• Help for someone else who has a problem

GET HELP NOW
Depression • Addictions • Relationships

800.364.7886 day or night
All calls are kept strictly confidential
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It is time to recognize exactly
what this behavior entails.
When you take a drink of alcohol to release tension or calm
down, you are dosing yourself
with a chemical substance to
affect your mood. Read that
last sentence again. Drinking
to find emotional balance is
self-medication. What is more,
it is self-medication using the
least effective and most destructive medicine possible. We
would immediately see the
folly in the chronic use of alcohol to mask the physical pain
of a toothache or some other
undiagnosed physical ailment.
Recognize that the same is true
of your emotional health.
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Effective and healthy treatments for mental
health issues exist. Often simple ‘talk therapy’
without medication can be tremendously effective. Modern medications, when indicated, can
make dramatic changes possible in the life of a
mental health sufferer. No therapy or medication is effective, however, until applied.
HELP IS AVAILABLE
The Oklahoma Bar Association sponsors a
program called “Lawyers Helping Lawyers.”
Note that while the OBA is the parent organization for Lawyers Helping Lawyers, it is
administered by CABA Inc., an independent
provider of employee assistance programs
that deals with mental health and substance
abuse issues in a variety of work places and
professions. A call to Lawyers Helping Lawyers is NOT a call to the bar. The LHL hotline
is available at all times and can be reached at
800-364-7886.
Lawyers Helping Lawyers is not simply “AA
for Lawyers.” LHL is an evolving entity, which
has expanded over recent years to encompass a
spectrum of mental and emotional well-being
issues that face lawyers today. I did not use
alcohol or drugs at all, and as such felt that
LHL had little or nothing to offer me a few
years ago when I encountered my difficulties.
At that time I may have been correct in that
conclusion. This is no longer true. I have seen
first-hand the tools that are available to OBA
members through LHL that could have helped
me to have created a much better result for
myself and my clients in that troubled time of
my life.
As an OBA member you are eligible for free
visits with a counselor through LHL. You also
are welcome to attend the discussion groups
hosted by LHL in Oklahoma City and Tulsa
each month. These discussion groups are a
wonderful source of camaraderie and inspiration, regardless of what particular issues may
be present in your life. You can ask for assignment to a mentor, a member of the OBA who
has personal insight into dealing with issues
like those you face. If your finances are such
that you do not believe you can afford assistance, you can seek a grant from the LHL
Foundation.

own happiness. Sounds simple, right? There is
a lot of work behind that simple sentence. It
means that I have to be mindful enough of my
own situation to identify and change the things
that are not making me happy. It means that I
do not allow myself to hide these things from
myself with alcohol or drugs. It means I must
not simply wish things were different, but
must roll up my sleeves and make it so.
The same is true for you.
It is possible to operate for long periods of
time in a self-destructive manner without hitting rock bottom. “Dysfunction is still functioning, but it is functioning in pain.” That is a
truism that I learned from another attendee at
a LHL group discussion, and it is one that
resounded with me. When she said that, I
realized that I indeed functioned at a certain
level all those years when I was clinging to
failing systems, but I was functioning in pain.
Over time, the pain completely overwhelmed
my ability to function and I spun out. My plea
is that you realize even though you may be
functioning, you may be doing so in a sea of
pain. If this is true of you, learn from my experience and make the changes now that will
save your clients, your family and yourself a
multitude of grief.
One of the greatest sources of self-worth, fulfillment and satisfaction can be from your profession. Likewise, it can be one of the greatest
sources of frustration, bitterness and depression in your life. If you find you fall more into
the latter camp then it is your responsibility to
make the changes that will fix the problem. If
you need to make changes, I urge you to consider what LHL can do for you.
1. Centers for Disease Control and Prevention. Current Depression
Among Adults — United States, 2006 and 2008. MMWR 2010; 59(38);
1229-1235.
2. MacCabe, J.H. et al. Excellent School Performance At Age 16 And
Risk Of Adult Bipolar Disorder: National Cohort Study. British Journal
of Psychiatry, Vol. 196, February 2010, pp. 109-15.
3. Tyger Latham, Psy.D., Therapy Matters: The Depressed Lawyer,
Psychology Today (May 2, 2011), http://www.psychologytoday.com/
blog/therapy-matters/201105/the-depressed-lawyer.
4. Debra Cassens Weiss, “Lawyer Depression Comes out of the
Closet”, ABAJ, Law News Now, December 13, 2007, http://www.
abajournal.com/news/article/lawyer_depression_comes_out_of_
the_closet/.
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HAPPINESS IS A PERSONAL
RESPONSIBILITY
Perhaps one of the most difficult life lessons
I have learned is that I am responsible for my
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Offering Two Mediation Courses
In Your Area!
40 Hour Family & Divorce Mediation Training
Oklahoma City - February 12 - 15 | May 7 - 10
Tulsa - February 19 - 22 | May 14 - 17
24 Hour Civil, Commercial & Employment Mediation Training
Oklahoma City - April 16 - 18 | July 23 - 25

Call or Register Online Today!
www.mediationinstitute.net
(888) 607-8914 (toll free)
(405) 456-9149

Tuition:

Family & Divorce Training
$975
Civil, Commercial & Employment Training
$875
(Early Registration, Group & Multiple Course
Discounts Available)

Our Courses:
Are led by James Stovall, an experienced professional mediator who has
conducted training for thousands of individuals, including judges, attorneys, executives
and mental health professionals.
Meet the training requirements of the Oklahoma District Court Mediation Act.
Are approved for MCLE credit by the Oklahoma Bar Association. Family & Divorce
mediation training is approved for 40 hours MCLE including 2 hours of Ethics. Civil
Commercial & Employment mediation training is approved for 24 hours MCLE
including 1 hour of Ethics.
Combine lecture, discussion groups, case studies, role-play, demonstrations, and
provide marketing strategies for launching a successful mediation practice.
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n January
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on these topics,
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Editor: Carol Manning
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Law Day
Editor: Carol Manning

n October
Health Care
Editor: Emily Duensing
emily.duensing@oscn.net
Deadline: May 1, 2014

n May
Diversity in the Law
Editor: January Windrix
janwindrix@yahoo.com
Deadline: Jan. 1, 2014

n November
President’s Topic
Editor: Melissa DeLacerda
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Deadline: Aug. 1, 2014

n August
Children and the Law
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Deadline: Aug. 1, 2014
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What Happens After Practice –
Tail Coverage
By Alison A. Cave

T

o appreciate the need for tail coverage or in more proper
terminology, “extended reporting endorsement” (ERE),
attorneys need to realize professional liability coverage is a
claims-made policy and not an occurrence policy. A claims-made
policy will provide coverage for alleged actions that occur during
the time the policy is in effect — as long as a policy is still in effect
covering those prior acts when the claim is made or reported. In
other words, the coverage provided in a claims-made policy ends
when the coverage terminates.
The significant date in a claims-made policy
is the date the claim is made (first reported),
not the date the incident occurred. Further, the
act has to occur after the policy’s prior acts
date. The prior acts date is usually the commencement date of the first professional liability policy purchased as long as there was not a
gap in coverage. Professional liability policies
afford coverage for one year, and in order for
an attorney to have coverage in force at all
times a policy must be obtained every year.
Continuity of coverage is paramount in claimsmade coverage. What attorneys often overlook
is the potentially harmful effect brought about
by what is normally a substantial interval
between the alleged commission of a negligent
act and the eventual first assertion of the claim
stemming from the alleged negligent act.
A legal malpractice claim does not accrue
until the error is discovered or should have
been discovered by the client.1 Remember, for
example, a client’s minority tolls limitations
Vol. 84 — No. 33 — 12/14/2013

periods or an allegation the attorney fraudulently concealed the cause of action from the
knowledge of the client will toll the limitations
period. Depending on the facts, the limitations
period could be tolled by the doctrine of continuing representation. The attorney’s potential
exposure to a claim can sometimes span a
number of years before the alleged negligent
act gives rise to the claim. The simple fact and
perhaps the simple danger is the risk of a claim
being asserted long after a claims-made policy
has come to an end. As indicated above, it can
sometimes be difficult to predict when a client
will assert they became aware of a potential
negligent act and follow-up on that assertion.
Moreover, considerable defense fees can be
incurred in defending a claim at a time when
the attorney’s disposable income may be proportionally smaller than when the attorney
was actively practicing law.
An attorney can only purchase professional
liability insurance while in active practice. This
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Another issue arises when the
attorney decides to semi-retire and
the attorney purchases a policy
with reduced limits in order to
save on expenses.
poses a problem for an attorney who is preparing to go into retirement, become a judge,
change firms or enter a non-legal profession, as
the attorney can no longer purchase coverage if
the attorney will no longer actively practice
law. The policy affords the option for an ERE
(tail coverage) in these situations.
What is an ERE? The purchase of an ERE is
not a separate policy, rather the endorsement
extends the terms and conditions of the existing policy and allows an additional period of
time in which a claim may be reported to the
insurance carrier. The purchased endorsement
allows the attorney to report claims to the
insurer after the policy has expired or been
cancelled. It is imperative to note under most
ERE provisions, the purchase of the endorsement is not one of supplementary coverage or
of a separate and distinct policy. This means no
coverage will be available for a negligent act or
omission which occurs during the time the
ERE is in effect. So, if for example, the attorney
retired and then performed some work as a
favor for a friend, there would be no coverage
for that claim under the ERE.
The attorney should be aware ERE is not just
important when an attorney leaves the practice
of law for retirement, the judiciary or a nonlegal profession, it can be important when an
attorney changes law firms. Although the new
firm may have a professional liability policy,
the policy typically may only provide coverage
for claims made while the attorney is a member of the law firm. The new firm’s policy may
not extend coverage for acts prior to the attorney joining the new firm.
Some attorneys who are leaving the legal
profession feel there is no need to purchase
ERE when they leave an established law firm.
The assumption is the law firm would be
named in any lawsuit and would be responsible vicariously for any claim that could be
2634

made. This assumption may or may not be correct depending upon the factual situation presented. If the attorney has any concern about
the longevity of the firm or about the likelihood the firm will continue to purchase professional liability coverage, the attorney should
opt to purchase an ERE. Remember, no policy
in place at the time the claim is made means no
coverage.
Another issue arises when the attorney
decides to semi-retire and the attorney purchases a policy with reduced limits in order to
save on expenses. When the attorney retires,
for purposes of the ERE, the attorney will
retain the policy limits which were in place on
the last policy of the attorney’s career. The
attorney should consider whether the premium
savings on the reduced limits of liability would
be worth the potential exposure in retirement.
Remember, all claims reported under the ERE
will be subject to the available residual limits of
the last policy in force and this limit may not be
enough coverage. The limits, whatever they
are, are for the entirety of the ERE and will be
reduced by any defense cost or indemnity payments made on behalf of the attorney.
The period in which an attorney can purchase an ERE is very limited. Most policies
allow a 30-day window, which starts running
on the effective date of the expiration or termination of the existing policy. This window is
the only chance to purchase an ERE. When the
time period expires, the opportunity is gone.
The extent of the ERE or more precisely the
span of time under which a claim may be
reported commonly varies from one-year,
three-year or to unlimited reporting periods.
The unlimited reporting period would be the
most desirable, if available, particularly for
attorneys who have written wills or prepared
real estate documents during their practice.
Finally, should the unforeseen happen such
as the unexpected death or disability of an
attorney still in practice, an ERE can still be
obtained. If the attorney dies, an ERE can be
purchased in the name of the deceased attorney’s estate if timely pursued in accord with
the policy provisions. A legal malpractice cause
of action can be brought after an attorney’s
death. The right survives resulting in the attorney’s estate being named as the defendant.2
Attorneys, who by nature exert substantial
effort to protect their clients, should exercise
the same effort on their own behalf. Best prac-
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tices would be for the attorney to have written
instructions to alert the heirs to the procedure
and need for an ERE to protect the attorney’s
estate and family.
1. Stephens v. General Motors Corp., 1995 OK 114, 905 P.2d 797, 799.
2. Loveman v. Hamilton, 66 Ohio St. 2d 183, 420 N.E.2d 1007-08.
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NOTICE:
DESTRUCTION OF RECORDS
Pursuant to Court Order SCBD No. 3159,
the Board of Bar Examiners will destroy the
admission applications of persons admitted to
practice in Oklahoma after 3 years from date
of admission.
Those persons admitted to practice during
2009 who desire to obtain their original application may do so by submitting a written request and $25 processing fee. Bar exam
scores are not included. Requests must be
received by January 24, 2014.
Please include your name, OBA number,
mailing address, date of admission, and daytime phone in the written request. Enclose a
check for $25, payable to Oklahoma Board of
Bar Examiners.
Mail to: Oklahoma Board of Bar Examiners,
PO Box 53036, Oklahoma City, OK 73152.
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Can Lawyers Be Luddites?*

Adjusting to the Modification of the ABA Model
Rules of Professional Conduct Regarding Technology
By Darla Jackson
echnology affects almost every aspect of the practice of law.1 In
August 2012, the American Bar Association House of Delegates, recognizing the influence of technology, voted to amend
the ABA Model Rules of Professional Conduct.2 While only Delaware and the Virgin Islands have incorporated these changes into
their rules,3 other states such as Massachusetts have begun the process of amending their rules or have established committees to
study and make recommendations regarding the changes.4 As a
result, legal professionals have begun to comment on how the rules
changes may affect lawyers in every area and size of practice.5 Even
those attorneys who have expressed the sentiment that they did not
go to law school to learn about technology will “need to know
enough [about technology] to be sure they’re not overlooking
important issues.”6 One solo practitioner and technology consultant
has commented that once attorneys have developed enough knowledge to identify important issues, they may “need a colleague or
expert they can rely on” to provide additional assistance.7 This article focuses on some specific areas in which technological knowledge
is necessary, including computer assisted legal research (CALR),
e-discovery, courtroom technology and measures to ensure the
maintenance of confidentiality. It also offers some suggestions regarding the availability of assistance in gaining these new skills.

T

MODEL RULE 1.1 AND THE MODIFIED
COMMENT
While Model Rule 1.1 regarding attorney
competence remains unchanged, the modifi-

cation of Comment 8 to the rule makes it clear
that lawyers authorized to practice in a state
adopting the new language have an affirmative obligation to acquire and maintain an

* Use of “Luddites” in the title phrase was suggested by review of Debra Cassens Weiss, “Lawyers Have Duty to Stay Current on Technology’s
Risks and Benefits, New Model Ethics Comment Says,” ABA Journal Law News Now (Aug. 6, 2012 2:46 p.m. CDT), http://goo.gl/uTkstf.

Vol. 84 — No. 33 — 12/14/2013

The Oklahoma Bar Journal

2637

awareness and understanding of developments in technology. Comment 8, as modified
provides:
To maintain the requisite knowledge and
skill, a lawyer should keep abreast of
changes in the law and its practice, including the benefits and risks associated with
relevant technology, engage in continuing
study and education and comply with all
continuing legal education requirements to
which the lawyer is subject.8
Christopher Popper, a Delaware attorney,
suggests that, based on Delaware’s adoption of
the new language in Comment 8:
[A] Delaware lawyer is now compelled to
at least consider implementing certain
types of technology, and whether the benefits of such technology outweigh the risks.
One form of technology in that category
would be legal research resources …
Research done exclusively through hard
copies . . . is a[n] extinct exercise in the legal
profession. The benefits of cutting edge
legal research resources clearly outweigh
the apparent lack of any risks associated
with this type of technology.9
LEGAL RESEARCH
As pointed out by one legal malpractice insurer, “Conduct and competence is the best risk
management for avoiding malpractice claims.
As the Internet has blossomed as a tool for
research and conducting investigations, a lawyer not competent at CALR [computer-assisted
legal research] is increasingly at risk for being
found negligent when failing to find relevant
authority and information on the Internet.”10
The use of keyword searches by inexperienced legal researchers to locate an isolated
statutory provision is insufficient. Competent
CALR results only when the researcher comprehends the need to understand the context
and applicability of a statutory provision.11
CALR researchers need to be aware of section
browsing and table of contents functions, which
have traditionally been available in print and
make it easier for users to develop contextual
understanding. Similarly, text searching of case
law is not an “adequate” means of identifying
legal authority because important decisions
may be overlooked by a researcher using this
as a sole method of research.12 Further, because
print citation tools are now out of date before
they are ever received, there is a growing
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demand for access to electronic citator tools.
Competent researchers must develop an awareness of the shortcomings of even these electronic citator tools13 and how using a table of
authorities may help ensure current legal
authority is being cited.14
Where should practitioners go for help with
CALR? Law librarians are the experts in legal
research and firm or academic law librarians
may be able to provide assistance.15 Premium
legal research service providers, such as
Bloomberg Law, Lexis and Westlaw provide
subscription-based access to treatises and other
secondary sources, which provide in-depth
legal research and analysis by respected
authorities,16 as well as instruction on how to
use their products. Finally, the Oklahoma Bar
Association routinely coordinates training for
conducting legal research using Fastcase or the
Oklahoma Supreme Court Network at the bar
association’s Annual Meeting.
E-DISCOVERY
Electronic data discovery (EDD), a term often
used synonymously with the term e-discovery,17
is another area often mentioned in recent discussions of technological changes affecting
both the practice of law and the evolving ethical rules. Because evidentiary materials are
increasingly born digital, e-discovery continues to be an area of growth. Predictive coding
is a quickly developing subject in the e-discovery discussions.18 Predictive coding “is the use
of computer algorithms and machine learning
to conduct the review of electronically stored
information (ESI).”19
The use of predictive coding has itself been
the topic of ethical debate. Howard Sklar,
senior corporate counsel at Recommind Inc., a
leader in predictive coding services, anticipates
that the use of predictive coding will become
an ethical obligation.20 Jim Calloway, director
of the OBA’s Management Assistance Program,
suggests that while some anticipate that predictive coding will become an ethical obligation, others predict “ethical and malpractice
horrors ahead for any lawyer who dared ‘outsource’ their duties to machines or nonlawyers.”21 Yet Mr. Calloway doesn’t “really
see predictive coding becoming an ethical
requirement” because predictive coding will
“gain … more acceptance as a business requirement long before ethics rule-making bodies
have a chance to consider it.”22
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The debate regarding predictive coding centers on the benefits and risks of the process.
The benefits and goals of predictive coding are
“accurate, cost-effective and expedited document review.”23 The cost-effective nature of
predictive coding is one of the factors that
must also be considered. In determining whether the use of predictive coding is consistent
with the requirement of Rule 1.5 that an attorney charge a reasonable fee and not collect an
unreasonable amount for expenses, its cost-effective nature would certainly
weigh in favor of its use.24
However, while it may be costeffective, even advocates
acknowledge that predictive
coding may not always be
inexpensive or result in substantial cost savings.25 In fact,
while there had been support
for use of predictive coding,
even in smaller cases,26 at least
one court has recognized the
limited value predictive coding may have in some cases.
The court modified a previous
ruling that predictive coding
would be used by both parties, acknowledging that because of the small volume of
documents the plaintiff would
need to review, the “cost of
predictive coding (to the plaintiffs) would likely be outweighed by any practical benefit of its use.”27 Notwithstanding,
lawyers must understand enough about technology or computer-assisted review and predictive coding to appreciate the benefits and
risks.28

Also of note is the assertion that manual
review may be less likely to result in the disclosure of privileged information. Thus, there is
room to question whether the use of predictive
coding meets the requirement that reasonable
steps be taken to protect against the disclosure
of privileged material, as well as rectify errors
in compliance with Federal Rule of Evidence
50232 and the newly modified Rule 1.6, which is
discussed in more detail below.
How can attorneys gain adequate understanding of technology-assisted review and predictive
coding? One way to start is
by reading some basic text
regarding the subject. For
example, Reccomind’s Predictive Coding for Dummies, may
be a starting place.33 E-discovery treatises, including
Arkfeld on Electronic Evidence
and Discovery,34 also provide
an introduction. Additionally, condensed information
sources, such as law review
articles, on the topic are beginning to become available.35
E-discovery updates, such as
that provided by Brett Burney at the 2013 Annual Meeting, and vendor training
webinars are also useful
sources of information.36

Because each
courtroom may have
different systems, there is
no guarantee that new
lawyers who have
received such training
will end up practicing in
a courtroom with familiar
systems.

Predictive coding is not without risks. It retains significant potential for human error
because the “process is only as good as the
input criteria, and a missed keyword or key
concept could lead to entire categories of relevant or privileged documents being inadvertently missed.”29 Although the potential for
human error is also present in a manual review,
there is the perception that a manual review permits a greater degree of understanding and control by the reviewing attorneys,30 thereby reducing the risk that complete categories of relevant
documents will not be properly identified. Under
the Federal Rules of Civil Procedure, there is
also the risk of sanctions for failing to produce
electronic information.31
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COURTROOM TECHNOLOGY
Even absent the new language in the rules of
professional conduct about risks and benefits,
some have reasoned that the requirement in
Model Rule 1.1 that a lawyer maintain an
awareness of changes in the law and its practice establishes a competency obligation for the
use of courtroom technology, since use of this
technology has become the standard.37 The
comments to Rule 1.1 regarding thoroughness
and preparation can also be used as support
for this position.38 Notwithstanding, there are
some unresolved questions and risks associated with the use of courtroom technology that
must be considered. It is certainly not unusual
for users of technology to experience technical
problems. In such cases, should attorneys have
the ability to undertake repair or be adequately
prepared with a backup to meet their ethical
obligations?39 Even if using expensive courtroom technology increases the likelihood of the
successful presentation of evidence, is the
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acquisition, maintenance and use of such
equipment consistent with the duty to keep
fees reasonable under Rule 1.5?
Because each courtroom may have different
systems, there is no guarantee that new lawyers who have received such training will end
up practicing in a courtroom with familiar systems. Therefore it may be advisable to instead
adapt already familiar technology to courtroom uses.
The OBA Management Assistance Program
provides advice on office and courtroom technology use.40 The OBA Law Office Management & Technology (LOMT) Section is another
resource addressing mobile system courtroom
technology. The 2012 OBA Technology Fair,
which was held at the OBA Annual Meeting
and sponsored by the LOMT Section, highlighted tools for the “High Tech Trial,” featuring applications and Apple products for use in
trial presentations. In May 2013, a LOMT listserv was also established to provide a forum
for members of the section to request and provide assistance and advice on legal technology
and other related matters.41 Finally, blogs may
also explain how mobile devices, including the
iPad, can be used with Apple TV, a projector
and several applications to create an inexpensive, adaptable and highly-functional mobile
system for courtroom presentations.42
MODEL RULES 1.6 AND 4.4
Model Rule 1.6, which deals with the confidentiality of information, has undergone some
change as well. The modified Rule 1.6 now
includes subsection (c), which states: “A lawyer shall make reasonable efforts to prevent the
inadvertent or unauthorized disclosure of, or
unauthorized access to, information relating to
the representation of a client.”43 Comment 18 to
Rule 1.6 has also been modified and sets forth
the factors to consider in determining if a lawyer
has made reasonable efforts to prevent unauthorized access to or disclosure of confidential
information.44 The ABA Commission on Ethics
20/20 report accompanying the technology-related changes to the Model Rules suggests that
the change to Rule 1.6(c) was intended to clarify
that lawyers have an ethical obligation not only
to not reveal confidential information but to
make reasonable efforts to prevent disclosure,
such as might occur if the lawyer’s network was
“hacked” by a third party.45
The risk of third-party attempts to access
electronically stored confidential information
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is increasing. One white paper indicated that
law firms are increasingly targeted by cyber
criminals and that firms are even more at risk
for breach than financial institutions.46 Despite
reluctance of law firms to confirm the growing
number of attacks, reports of security breaches
of law firm networks are becoming more frequent.47 Under the new rules, lawyers must
develop competent knowledge of the risk and
of the measures to prevent intrusions.48
Similarly, Rule 4.4 and Comment 2 to the rule
have been amended to provide for further protections for confidential information maintained
as ESI. As modified, Rule 4.4(b) provides: “A
lawyer who receives a document or electronically stored information relating to the representation of the lawyer’s client and knows or
reasonably should know that the document or
electronically stored information was inadvertently sent shall promptly notify the sender.”49
Comment 2 then emphasizes the inclusion of
metadata as confidential information.50
The OBA Management Assistance Program
as well as the Law Office Management and
Technology Section listserv are excellent sources for recommendations for software that can
be used to protect confidential client information by removing or “scrubbing” metadata
from electronic documents. MAP and LOMT
members may also be able to recommend
materials or refer lawyers to experts specifically qualified to address security concerns.
The ABA has established the Cybersecurity
Legal Task Force, initiated programming to
help lawyers and firms understand cyber
threats;51 and ABA publications, including the
ABA Cybersecurity Handbook: A Resource for
Attorneys, Law Firms, and Business Professionals
and Locked Down: Information Security for Law
Firms, are also offering information about procedures to help firms prevent unauthorized
access to confidential client information.52
CONCLUSION
While few jurisdictions have adopted the
changes to the Model Rules of Professional
Conduct, lawyers must act in anticipation of
the changes. In the tightening profession and
business of law, it is essential that attorneys
“act now, if not to anticipate technological
rules, then to match the experience and expectations of . . . technologically competent clients,
associates, or staff.”53 The recent tech audits
instituted by KIA Motors counsel, D. Cassey,
are evidence that clients are going to insist on
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counsel who can competently work with technology.54 Similarly, Bank of America is requiring the outside law firms with which it does
business to establish cybersecurity procedures
and auditing firm compliance with these procedures.55 The modified ethical rules and the
expectations of clients seem to go hand in
hand. Lawyers can no longer ignore technology and must develop competence with changing technology to meet the both client expectations and adapting ethical standards.
Author’s note: Portions of this article were
originally published in the Summer 2013 issue
of Law Library Journal.
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FROM THE PRESIDENT
cont’d from page 2612

APPELLATE JUDICIAL SELECTION

We celebrated Law Day, the 150th Anniversary of the Emancipation Proclamation and the
50th Anniversary of Martin Luther King’s “I
Have a Dream” speech in Washington, D.C.
The OBA Diversity Committee held its annual
conference and awards luncheon, which recognized well deserving OBA members and pioneers who have led the way for equality and
diversity. There is still work to be done to make
ours a more diverse bar.

One issue of vital importance to the health of
our judicial system, and one which must continue to be addressed, is an attack on how we
select our Oklahoma appellate judges. In 1967
following an unfortunate scandal on our
Supreme Court, the OBA came to support a
new system based primarily on the Missouri
Plan, a fair and impartial method of selecting
appellate judges. It was (and is) a system not
based on political views or the ability to raise
large sums of campaign money, but rather a
Judicial Nominating Commission composed of
lawyers and a majority of non-lawyers, from
different geographical parts of the state, which
through a methodical vetting process submits
three names of qualified Oklahoma lawyers for
selection of one by the governor. This Judicial
Nominating Commission format and process
has worked, effectively taking partisan politics
out of the selection process.

We had another successful Oklahoma Lawyers Helping Lawyers banquet and auction,
and we were again able to raise money to assist
our fellow OBA members who suffer from
depression, addictions and mental health disorders. I can think of no other more important
service we provide to our bar members and to
the public than Lawyers Helping Lawyers. I
ask for your continued support.
The OBA is a member of the Southern Conference of Bar Presidents, composed of 17
southern states and the U.S. Virgin Islands.
Every year the annual conference is held in one
of the member states. This year was the year
Oklahoma hosted the event. A total of 137 bar
presidents, presidents-elect, past presidents
and bar executives came to Oklahoma City on
Oct. 17-19. OBA Past Presidents Melissa DeLacerda, Cathy Christensen, Deb Reheard and
David Petty worked hard along with bar staff
members to accomplish what became a fantastic and memorable Oklahoma conference. The
OBA benefits from membership in this conference. Members regularly share their states’
experiences on the common issues and problems facing lawyers and the practice of law,
such as judicial independence and funding, the
effects of an aging bar and changes in how we
provide legal services to the public.
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Now we are confronted by an attack on this
method of appellate selection, with the possible
return of direct political influence in the judicial selection process. I believe as members of
the bar we have an obligation to educate the
public on how we select appellate judges and
why the current Judicial Nominating Commission system works. Be aware that 2014 could be
a watershed year. I urge your participation and
support.
This has been a special year for me and my
family. You have supported my vision and
goals during the year — and for that I will be
forever grateful. I feel good about what we
have accomplished and the direction in which
we are headed. The OBA is in good hands with
President Renée DeMoss and President-Elect
David Poarch. Thank you again for your friendship, kindness and support. Kathy and I wish
only the best for you in the coming year.
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Ethics

& PROFESSIONAL
RESPONSIBILITY

Looking Into the Crystal Ball
Advance Waivers of Future Conflicts
By Mark Kimball Blongewicz

A

modern necessity of the business and ethics of law firms is
the resolution of conflicts of interest, a process that can
often become the source of difficult problems for practicing
attorneys. That is particularly true when they seek waivers in
advance for potential conflicts that, while they may be anticipated, do not yet exist. The ability to foresee and address what specific conflicts may arise in the future can be a critical component
in the success of advance conflict waivers.
This article will focus on three key issues: 1) a
description of advance waivers and their use in
practice; 2) the challenges associated with the
use of advance waivers; and 3) a discussion of
several recent cases regarding advance waivers.
WHAT IS AN ADVANCE WAIVER?
Rule 1.7(a)1 of the Oklahoma Rules of Professional Conduct (ORPC) states that, except as
provided in Rule 1.7(b), a lawyer shall not represent a client if the representation involves a
concurrent conflict of interest. A concurrent
conflict of interest exists if:
•	The representation of one client will be
directly adverse to another client; or
•	There is a significant risk that the representation of one or more clients will be
materially limited by the lawyer’s responsibilities to another client, a former client
or a third person, or by a personal interest
of the lawyer.2
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Under the ORPC, clients may give consent to
be represented by a firm in many instances,3
despite the existence of a conflict. Informed
consent to a conflict is often referred to as a
“waiver” of the conflict. Rather than simply
wait for conflicts to arise and then seek waivers, many firms now seek “advance waivers”
of future conflicts of interest.4 These advance
waivers increasingly are necessary for law
firms with extensive practices because the conflict of any one lawyer in a firm is imputed to
every lawyer in the firm.5
Advance waivers are expressly discussed in
Comment 22 to Rule 1.7. Comment 22 states:
Whether a lawyer may properly request a
client to waive conflicts that might arise in
the future is subject to the test of paragraph
(b). The effectiveness of such waivers is
generally determined by the extent to
which the client reasonably understands
the material risks that the waiver entails.
The more comprehensive the explanation
of the types of future representations that
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might arise and the actual and reasonably
foreseeable adverse consequences of those
representations, the greater the likelihood
that the client will have the requisite understanding. Thus, if a client agrees to consent
to a particular type of conflict with which
the client is already familiar, then the consent will ordinarily be effective with regard
to that type of conflict. If the consent is
general and open-ended, then the consent
will ordinarily be ineffective, because it is
not reasonably likely that the client will
have understood the material risks involved. On the other hand, if the client is
an experienced user of the legal services
involved and is reasonably informed
regarding the risk that a conflict may arise,
such consent is more likely to be effective,
particularly if, the client is independently
represented by other counsel in giving consent and the consent is limited to future
conflicts unrelated to the representation. In
any case, advance consent cannot be effective if the circumstances that materialize in
the future are such as would make the conflict non-consentable under paragraph (b).
In general, in order to promote the interests
of the client and counsel, an acceptable advance
waiver should:
•	Advise the client of his right to consult
with independent counsel regarding the
waiver.
•	Explain the risk that counsel may not be
able to exercise professional judgment
fully in the client’s interest.
•	Advise the client of the potential consequences that may arise in the event of an
actual conflict, including that counsel may
need to withdraw, which may result in
increased expenses and delay.
•	Assure the client that all non-public, sensitive proprietary or other confidential
information will remain confidential and
in particular will not be accessible by lawyers at the firm who may handle matters
of other clients that represent a conflict.
•	Guarantee that no lawyers on the client’s
matter will work on matters that represent a conflict to the client.
•	Explain to the client the nature of the conflicting matters and the steps taken to
maintain confidentiality.6

2646

In addition, commentators have suggested
the following additional items as helpful for
effective advance waivers: 1) The waiver, if
contained in an engagement letter, should be
conspicuous; 2) include a commitment from
the lawyer to establish internal ethical screens;
3) the waiver is actually signed by the client; 4)
do not seek to waive non-waivable or extreme
conflicts; 5) include limits on the specific parties or type of matters to which it applies; 6)
address existing conflicts and any specific ones
that are foreseen; 7) define related and unrelated matters; and 8) specify when and how the
waiver will terminate.7
Identifying and including specific adverse clients and specific matters that may arise will
increase a practitioner’s ability to predict and
obtain a favorable ruling if the advance waiver is
challenged. Counsel will need to strike a balance
as to the specificity of the waiver in consideration of the facts of each case and the duty of
confidentiality owed to all clients. Accordingly,
each proposed advanced waiver should be tailored to the specific circumstances presented.
SEEKING PREDICTABILITY:
CHALLENGES AND EFFECTIVENESS
There are several challenges of using advance
waivers in practice. While academics and bar
associations have focused on advance waivers
from a litigation standpoint (i.e., when are
advance waivers valid and enforceable), many
practitioners are left without much guidance
on the business aspects of seeking such waivers. Questions arise such as how insistent the
lawyer should be about the waiver and how
much should be disclosed to meet the informed
consent standard while, at the same, protecting
confidentiality.
Many in-house attorneys who review and
consider advance waiver requests resist the
inclusion of an advance waiver in an engagement letter, especially a blanket advance waiver. Clients also want predictability when they
consider advance waiver requests. When resisting such requests, they often point to business
reasons related to what they consider unpredictable and undesirable outcomes such as the
possibility of providing an advantage to a competitor or the risk of inadvertent disclosure of
sensitive information. If the client does not
want to consent to a blanket advance conflict
waiver, alternative language may be used that
requires the client to review conflicts as they
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arise on a case-by-case basis and not to withhold consent in bad faith.
Additionally, there have been an increasing
number of challenges to the validity of advance
waivers in litigation. The question of what
exactly constitutes informed consent in the
particular circumstances at issue lies at the
heart of almost every aspect of the advance
waiver debate. Broadly speaking, waivers may
be either general or specific with regard to
either parties or subject matter. Thus there are
four typical kinds of advance waivers:8
a) specific party, specific matter;
b) specific party, general matter;
c) general party, specific matter; and
d) general party, general matter.
A waiver that is specific in both client and
matter would be the easiest to demonstrate the
existence of informed consent if challenged,
whereas a general party, general matter waiver
would obviously be the most difficult. The difficulty in dealing with broad general advanced
waivers has led to little consistency in how
courts, academics, practitioners, and bar associations handle advance waivers, if they are
even addressed at all.9 The Restatement of the
Law (Third) does not rule out advance conflict
waivers but says that they are:
subject to special scrutiny, particularly if
the consent is general. A client’s openended agreement to consent to all conflicts
normally should be ineffective unless the
client possesses sophistication in the matter in question and has had the opportunity
to receive independent legal advice about
the consent.
On the other hand, particularly in a continuing client-lawyer relationship in which
the lawyer is expected to act on behalf of
the client without a new engagement for
each matter, the gains to both lawyer and
client from a system of advance consent to
defined future conflicts might be substantial. A client might, for example, give
informed consent in advance to types of
conflicts that are familiar to the client. Such
an agreement could effectively protect the
client’s interest while assuring that the
lawyer did not undertake a potentially disqualifying representation.10
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The Restatement notes that if a material
change in expectations that formed the basis of
the informed consent subsequently occurs, the
change must be brought to the attention of the
client and new informed consent obtained.11 It
further provides that a client may revoke its
consent.12
In 2002 the ABA Model Rules of Professional
Conduct (Model Rules) were updated and
Comment 22 added to address the use of
advance waivers. First, Comment 22 emphasized that the primary issue with advance
waivers is the sufficiency of the client’s informed
consent.13 Second, it took the position that a client agreeing to a general subject matter waiver
will tend to lack sufficiently informed consent.14
Third, it suggested a few client characteristics,
often summarily referred to as client “sophistication,” that might increase the informed nature
of the waiver.15 The Model Rules also provide
that clients are generally free to revoke consent
to a conflict of interest, but the effectiveness of
the revocation as to other clients depends on an
analysis of various factors.16 As noted earlier,
Oklahoma has adopted Comment 22 into its
Rules of Professional Conduct.17
Comment 22 is vague on the issue of general
subject-matter advance waivers. While it states
that they will ordinarily be invalid, depending
on the sophistication and the independent representation of the client, it may be found that
there was valid consent.18 ABA Formal Opinion
05-436 interpreted Comment 22 as “supporting
the likely validity of an ‘open-ended’ informed
consent if the client is an experienced user of
legal services,” and particularly if the client
had the opportunity for representation by
independent counsel in connection with the
waiver.19
The District of Columbia Bar Association’s
Legal Ethics Committee has gone even further.
In the District of Columbia, advance waivers
are valid, but they must comply with the standards of informed consent.20 An advance waiver by a client who has independent counsel is
presumptively valid.21 The lawyer must make
full disclosure of facts of which she is aware
and she cannot seek a general waiver when she
knows of a specific impending adverse situation unless that specific instance is also disclosed.22 If a lawyer cannot disclose the adverse
circumstance to one client because of a duty to
maintain confidentiality of another client’s
information, the lawyer simply cannot seek the
advance waiver.23 The less specific the circum-
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stances considered by the client and the less
sophisticated the client, the less likely that
advance waiver will be valid.24 The District of
Columbia Bar Association has decided that no
advance waiver of conflicts will be valid in
matters substantially related even if it is
reviewed by independent counsel.25
In Formal Opinion 2006-1, the Association of
the Bar of the City of New York Committee on
Professional and Judicial Ethics acknowledged
that:
[a] law firm may ethically request a client
to waive future conflicts if (a) the law firm
makes appropriate disclosure of, and the
client is in a position to understand, the
relevant implications, advantages, and
risks, so that the client may make an
informed decision whether to consent, and
(b) a disinterested lawyer would believe
that the firm can competently represent the
interests of all affected clients.26
What is interesting about this opinion is that
it leaves the door open to advance waivers of
conflicts in substantially related matters so
long as the attorney safeguards each “client’s
confidences and secrets and . . . ensure[s] that
those confidences and secrets are not used to
the respective client’s disadvantage.”27 This
treatment of substantially related matters
stands in contrast to the District of Columbia
Bar Opinion which does not allow waivers in
those situations.
INCREASING PREDICTABLE OUTCOMES:
RECENT DECISIONS
The United States District Court for the
Northern District of Texas decided a case earlier this year, holding a general advance waiver
as to both client and subject-matter was valid
when it was signed by a sophisticated client’s
in-house counsel in a matter that was not substantially related to the matter for which the firm
previously represented the client.28 The court
applied the stricter Model Rules rather than the
more permissive Texas state ethics rules. Even
so, the court concluded that when a sophisticated client is represented by independent counsel,
the consent given to a general advance waiver
may be considered “informed.”30
The circumstances surrounding the case were
as follows: Galderma retained the law firm
Vinson & Elkins (V&E) in 2003 for advice on
employment and benefit issues.31 The firm sent
Galderma an engagement letter with an ad2648

vance waiver included, which was agreed to
and signed by Galderma’s general counsel.32
We understand and agree that this is not an
exclusive agreement, and you are free to
retain any other counsel of your choosing.
We recognize that we shall be disqualified
from representing any other client with
interest materially and directly adverse to
yours (i) in any matter which is substantially related to our representation of you
and (ii) with respect to any matter where
there is a reasonable probability that confidential information you furnished to us
could be used to your disadvantage. You
understand and agree that, with those
exceptions, we are free to represent other
clients, including clients whose interests
may conflict with ours in litigation, business transactions, or other legal matters.
You agree that our representing you in this
matter will not prevent or disqualify us
from representing clients adverse to you in
other matters and that you consent in
advance to our undertaking such adverse
representations.33
In 2012 Galderma, represented by other firms,
filed a patent infringement suit against Actavis, a long time client of V&E.34 Upon learning
of Galderma’s suit, V&E decided to terminate
their attorney-client relationship with Galderma and represent Activis in this suit. Galderma
moved to disqualify V&E from representing
Actavis.35 The court denied that motion.
In its analysis the Galderma court separated
the question of informed consent into two
inquiries:36
1.	Is the information the law firm disclosed
adequate for a client to form informed
consent; and
2.	If so, is the disclosure adequate for the
particular client.
The court relied on Model Rule 1.0(e) to
answer the first inquiry and identified the following three factors as critical to its analysis of
the advance waiver:37
1.	Agreement to a proposed course of conduct;
2.	Explanation about the material risks
involved in waiving future conflicts; and
3.	Communication of adequate alternatives
to the proposed course of conduct.
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In the situation before it, the Galderma court
concluded that all three of those factors weighed
in favor of finding informed consent. The
waiver identified a course of conduct: V&E
had broad freedom to represent clients that
would result in conflicts of interest, except in
cases that are substantially related to the work
done for Galderma.38 The waiver explained the
risk: V&E could represent a client directly
adverse to Galderma.39 Finally the waiver identified an alternative: Galderma could choose to
retain other counsel rather than V&E.40 With
these three factors satisfied, the court found
that this waiver may be adequate in some situations to find informed consent.41
The second part of the analysis is whether in
this particular case V&E’s disclosures were
adequate for Galderma. Relying on Comment
22 to Rule 1.7, the specific factors relevant to
this question used by the court included the
client’s level of sophistication and its use of
counsel independent of the firm issuing the
waiver.42 The court noted that it makes no difference if the review of the waiver comes from
an independent lawyer in the client’s own legal
department or from outside independent counsel.43 Informed consent is an objective standard
to establish if there was adequate disclosure
and understanding, it does not require the client to actually intend to consent to the future
conflicts that ultimately happen.44
Galderma distinguished a contrary decision
reached by a New Jersey federal court in Celgene Corp. v. KV Pharm. Co.,45 a case with similar
facts. The advance waiver in Celgene specifically outlined that the firm could participate in
litigation that was directly adverse to the client.46 Even though the waiver was reviewed
and signed by the client’s general counsel, the
court in Celgene held that that was not sufficient
and relied on New Jersey’s stricter “full disclosure and consultation” standard that requires
lawyers to inform clients of the specific details of
all foreseeable areas of conflict even if they are
already sophisticated.47 In contrast to this, the
court in Galderma noted that the Model Rules do
not require additional consultation when a client
is already aware of sufficient information
required for informed consent.48 Additionally,
the court disagreed that an advance waiver
needs to identify specific subject matters or
adverse clients.49 While that information may be
helpful for proving informed consent, it is not
required under Galderma. The Galderma court
was careful to note that although the general
Vol. 84 — No. 33 — 12/14/2013

language used in the advance waiver would
not be adequate in many cases, in this case it
was adequate because of the client’s high level
of sophistication in legal matters and the use of
large law firms, as well as the fact that the client’s general counsel had signed the waiver.50
This decision strengthens the value of advance
waivers in Texas and may serve as a model for
other courts applying the Model Rules.51
Another recent decision, Macy’s Inc. v. J.C.
Penney Corp. Inc.,52 upheld a trial court order
which declined to disqualify Jones Day from its
representation of Macy’s in contract interference litigation against another firm client, J.C.
Penney, based on an advanced conflict waiver
signed by J.C. Penney when it had asked Jones
Day to represent it in connection with some
Asia trademark matters.53
In defending against J.C. Penney’s efforts to
disqualify it, Jones Day relied on the express
language of an engagement with J.C. Penney
which addressed future conflicts of interest.54
The engagement letter explained that Jones
Day might represent other clients against J.C.
Penney in litigation so long as those matters
were not substantially related to any of our
other engagement on behalf of J.C. Penney.55 Id.
Further, the letter sought confirmation that J.C.
Penney would not attempt to disqualify Jones
Day based on its representation of J.C. Penney
and that J.C. Penney had been advised of and
affirmatively waived any conflicts related to
Jones Day’s representation of it.56 Id. In addition Jones Day cited New York City Formal
Ethics Op. 2006-1 (2006), which specified that a
law firm may seek an advance waiver from a
client, even in the same matter.57
The fact is that “Jones Day informed [Macy’s]
about potential conflicts, and [Macy’s] waived
its right to protest thereto.”58 Also emphasized
by the appellate court was language in the
engagement letter noting that other Jones Day
clients may be business competitors of J.C.
Penney with contrary business interests who
might retain Jones Day in litigation or transactions “in which such client’s interests are or
potentially may become adverse to J.C. Penney’s interests.59 It was important to the court
that the engagement letter expressly explained
that Jones Day could not represent J.C. Penney
unless it confirmed in writing that it was agreeable to such an arrangement and agreed to
waive any conflict.60 Finally, the court also
noted that the engagement letter contained the
following language: “Note that your instruct-
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ing us or continuing to instruct us on this [Asia
trademark] matter will constitute your full
acceptance of the terms set out above and
attached.”61 It had been undisputed that Jones
Day continued to represent J.C. Penney on the
Asia trademark issues after the engagement
letter.62 Therefore, the court concluded that J.C.
Penney had “accepted the terms of the agreement, including waiver of the alleged conflict
at issue.63
If Galderma and Macy’s establish a permissive
view of advance waivers then McKesson Information Solutions, LLC v. Duane Morris, LLP64 sets
the other end of the spectrum. Not only does
this decision discuss the validity of an advance
waiver, it also addresses choice of law for ethics rules, when two representations are substantially related, and when representing a corporate parent also results in representation of a
corporate affiliate.65 In McKesson, Duane Morris
was substituted as lead counsel representing
two individuals in an AAA arbitration proceeding brought against McKesson Information
Solutions, LLC. At the same time, Duane Morris
was also representing two other McKesson
affiliates in a separate bankruptcy action. In
connection with its representation of the McKesson entities in the bankruptcy matter, Duane
Morris had sent an engagement letter to its client. That letter had not only sought to distinguish between various McKesson entities, but it
included an advance conflict waiver.
After first undertaking a detailed factual
analysis of the relationship between the various McKesson entities and concluding that
they should be viewed as a single entity for
conflicts purposes, the court evaluated the language in the engagement letter which Duane
Morris sought to enforce as an advance waiver.
It read:
Given the scope of our business and the
scope of our client representations through
our various offices in the United States and
abroad, it is possible that some of our present or future clients will have matters
adverse to McKesson while we are representing McKesson. We understand that
McKesson has no objection to our representing parties with interests adverse to
McKesson and waive any actual or potential conflict of interest as long as those
other engagements are not substantially
related to our services to McKesson.
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We agree, however, that McKesson’s consent to, and waiver of, such representation
shall not apply in any instance where, as a
result of our representation of McKesson,
we have obtained proprietary information
of a non-public nature, that, if known to
such other client, could be used in any such
other matter by such client to McKesson’s
material disadvantage or potential material
disadvantage. By agreeing to this waiver of
any claim of conflicts as to matters unrelated to the subject matter of our services to
McKesson, McKesson also agrees that we
are not obligated to notify McKesson when
we undertake such a matter that may be
adverse to McKesson.66
McKesson brought a separate action in Georgia state court for the specific purpose of disqualifying Duane Morris from its representation of the individuals in the arbitration. In
defending against disqualification, Duane Morris relied on the advance waiver provisions in
its engagement letter. In evaluating the enforceability of the waiver specifically, the McKesson
court held the waiver was “inadequate and
thus invalid as a matter of Georgia law because
it [was] not a knowing waiver that identifie[d]
the specific adverse clients and details of adverse representation.”67 Because the waiver did
not “refer to any particular parties or circumstances under which adverse representation
would be undertaken,” the client “could not
have reasonably anticipated that [Duane Morris] would actually consider representation of
the Smiths in the concurrent action where the
adverse party [was] attacking McKesson Corporation products and accusing it of fraudulent conduct.”68 To support its holding the
court quoted Worldspan L.P. v. The Sabre Group
Holdings, Inc.69 In Worldspan, the waiver stated
that it applied to an “adverse matter” and the
court concluded that language was not sufficiently explicit to cover adverse litigation.70
Both the Worldspan and the McKesson decisions
have been heavily criticized by practitioners
and academics, but they both remain good law
in Georgia, at least.71
CONCLUSION
Advance waivers serve as a useful tool for
firms with expansive practices. They can mitigate the risk of disqualification and set the
expectations of clients, but several courts have
seen them as abusive tools to enhance firm
profits at the expense of the reputation of the
profession. The few cases that address the issue

The Oklahoma Bar Journal

Vol. 84 — No. 33 — 12/14/2013

of advance waivers highlight the need to be
aware of the “sophistication” of the client and
to consider what matters courts may find to be
“substantially related.” While some courts
have held that waivers that are general in both
subject matter and client are valid, other courts
have taken a very harsh view of such waivers.
Based on the aforementioned cases and ethics
opinions, the standard for the use of advance
waivers in practice remains less than completely clear. However, predicting a successful outcome with an advance waiver can be hopefully
enhanced by using some of the suggestions
mentioned here.
1. Rule 1.7(a), Okla. R. Prof. Cond., 5 O.S. App. 3. The Oklahoma
Rules of Professional Conduct will be referred to and cited herein as
the “Rule,” “Rules” or ORPC.”
2. Rule 1.7(a)(1-2).
3. Rule 1.7(b)(1)-(4) provides that to effect such a waiver the lawyer
must reasonably believe that the lawyer can competently and diligently represent any conflicting clients; the conflicting representation
must not be otherwise prohibited by law; the conflict must not put the
lawyer on both sides of the same litigation or proceeding; and the
consent must be “informed” and confirmed in writing.
4. Advance waivers are sometimes referred to as “prospective
waivers” of conflicts of interest.
5. See Rule 1.10.
6. See PLC US Federal Litigation 6-521-3395.
7. See “A ‘Safe Harbor’ for Future Conflicts Waivers,” 29 Law. Man.
on Prof. Conduct (ABA/BNA) No. 18 at 385-387, (June 19, 2013).
8. See 22 Geo. J. Legal Ethics 97, 98.
9. See William Freivogel, “Freivogel on Conflicts,” www.freivogelon
conflicts.com (stating that with regard to advance waivers, “any number
of things can result in such a waiver not being enforceable”).
10. Restatement (Third) of the Law Governing Lawyers, §122,
cmt. d (2000).
11. Id.
12. See id. §122, cmt. f (explaining that after a client revokes consent, the lawyer’s continued representation of others is dependent on
“whether the client was justified in revoking the consent … and
whether material detriment to the other client or lawyer would
result”).
13. Model Rules R. 1.7 cmt. 22.
14. Id.
15. Id.
16. Model Rules R. 1.7 cmt. 21.
17. In re Application of the Okla. Bar Ass’n to Amend the Rules of Prof’l
Conduct, 2007 OK 22 (Okla. 2007).
18. Model Rules R. 1.7 cmt. 22.
19. See ABA Comm. on Ethics and Prof’l Responsibility, Formal Op.
05-436 (2005).
20. District of Columbia Bar Legal Ethics Comm., Op. 309 (2001).
21. Id.
22. Id.
23. Id.
24. Id.
25. Id.
26. Ass’n of the Bar of the City of N.Y. Comm. on Prof’l & Judicial
Ethics, Formal Op. 2006-01, 2006 WL 1662501, at *5 (2006) (emphasis
added).
27. Id.; See Pa. Bar Ass’n Ethics Digest, 28 PA. LAW. 53, 57 (2006)
(stating that a law firm may act “adversely to the client on matters
substantially related to the law firm’s representation . . . of sophisticated clients”).
28. Galderma Labs., L.P. v. Actavis Mid Atl. LLC, 2013 U.S. Dist. LEXIS
24171 (N.D. Tex. 2013).
29. Id. at 12.
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33. Id.
34. Id. at 5.
35. Id.
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37. Id. at 20.
38. Id. at 21-4.
39. Id. at 24-5.
40. Id. at 25-7.
41. Id. at 28.
42. Id. at 29-30.
43. Id. at 33.
44. Id. at 34-5.
45. 2008 U.S. Dist. LEXIS 58735 (D.N.J. July 28, 2008).
46. Id. at 2.
47. Id. at 33; see N.J. Supreme Ct. Advis. Comm. on Prof. Ethics,
Opinion 679 (1995).
48. Galderma at 39.
49. Id. at 38.
50. Id. at 41.
51. See “Advance Conflicts Waiver in Retainer Allows Firm to Represent One Client Against Another,” 29 Law. Man. Prof. Conduct (ABA/
BNA) No. 5 at 114 (Feb. 27, 2013) (discussing the Galderma decision).
52. N.Y. Sup. Ct. App. Div., 1st Dep’t, No. 10486 N, 2013 NY Slip
Op. 04891 (June 27, 2013).
53. Id. at *1.
54. “Broad Future Conflict Waiver Saves Firm From Disqualification, N.Y. Court Concludes, 29 Law. Man. Prof. Conduct (ABA/BNA)
No. 14 at 393 (July 3, 2013) (hereafter “Broad Waivers”).
55. Id.
56. Id.
57. “Broad Waivers,” 29 Law. Man. Prof. Conduct No. 14 at 394 (a
copy of the relevant portions of the Jones Day engagement letter can
also be found here).
58. Macy’s Inc. v. J.C. Penney Corp. Inc. at *1.
59. Id.
60. Id.
61. Id. at*2
62. Id.
63. Id.
64. No. 2006-CV-121110 (Ga. Super. Ct., Nov. 8, 2006).
65. Id.
66. Id. at 10-1.
67. Id. at 11.
68. Id.
69. 5 F. Supp. 2d 1356 (N.D. Ga. 1998) (waiver failed to mention
litigation and too remote in time; court seemed highly skeptical of such
waivers).
70. Id. at 1360.
71. See Richard W. Painter, “Advance Waiver of Conflicts,” 13 Geo.
J. Legal Ethics 289, 307 (2000) (“hardly any advance waiver would meet
the criteria for specificity that Judge Moye demanded”); See also 38 St.
Mary’s L.J. 859, 912.
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Ethics

& PROFESSIONAL
RESPONSIBILITY

The High Price of an
Unethical Decision
By Robert Samuel Kerr IV

S

ome argue an individual is born with the ability to tell right
from wrong; others argue this ability is learned, and others
argue that the truth lies someplace in the middle. It is my
personal belief that there are acts we inherently know are wrong,
and that I, along with almost all of those taking the time to read
this, have the knowledge and ability to make the ethical choice
when they are faced with the next important decision in the
course of their legal career. I had all the necessary tools required
to make the right decisions, but I ignored what I knew to be the
correct option, and now I must face the consequences — the full
extent of which are still unknown.
I hope this article will help others to learn
from my mistake. I hope to press upon all who
read this article, or will listen to my story, that
there are resources to consult if you find yourself in a compromising position where you are
tempted to take an unethical action. I also want
my readers to understand that even if you fail
to make the correct decision initially, it is never
too late to begin making the right decisions.
The sooner you reverse course after making the
wrong decision, the better.
‘WHAT NEEDS TO HAPPEN IS…’
“What needs to happen is…” Those five
words changed my life as dramatically as any
uttered in my direction. Even worse, those five
words changed my immediate family’s life forever, as my inability to maintain an ethical
Vol. 84 — No. 33 — 12/14/2013

course of action caused my family to become
innocent victims of my actions. My series of
poor decisions is all the more frustrating
because I knew what I was being asked to do
was wrong, yet I proceeded down the wrong
path anyway. Those five words, and the further
instructions which followed, led to my taking
part in a conspiracy which saw a police officer
receiving money to not show up for a client’s
Department of Public Safety driver’s license
revocation hearing. Six years of anguish and
uncertainty has followed me and my family,
and even as I write this article that anguish
continues and is not wholly resolved.
Why did I, and why might other young lawyers, ignore the innate sense that what they are
being asked to do is wrong and proceed accordingly? Who is best to consult for advice and
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how should one proceed if
asked to place their legal career
in peril?

The most arduous
task, when faced with
a career-compromising
request, is reacting
correctly, ethically and
legally when doing so
is difficult.

Young lawyers, be warned
— a firm partner, senior attorney, supervising attorney,
mentor, friend or relative, the
figures you look to for guidance, may lead you to make
career-ending decisions. In my
personal experience, the man
who spoke those five words
was all of these things to me at
the time. I was led astray by a
man I looked to for guidance.
Please don’t mistake my explanation as an
excuse, but rather a word of caution to other
young lawyers who may find themselves in a
similar position. “He told me to” is no excuse
for a young lawyer to violate his oath.
Recognizing that a requested action is unethical is the easy part. The most arduous task,
when faced with a career-compromising
request, is reacting correctly, ethically and
legally. Knowing your course of action is wrong
does no good if you do not ultimately follow
through and make the right choices. It is at this
stage of the decision-making process that I
began to stray from my moral compass. I can
blame it on my youth, my strong desire to
impress my mentor or my faith that he would
not lead me down the wrong path. However,
the bottom line is this — I knew my actions
were wrong, but I still failed to act ethically.
A young lawyer must take advantage of all
available tools which will help him make the
correct decisions. Colleagues, contemporaries,
family members and the Oklahoma Bar Association are available and should absolutely be
consulted when a young lawyer is struggling
with an ethical decision. I consulted none. Had
I consulted even one of these suggested confidants, I know my privilege to practice law
would not be in jeopardy.

Legal colleagues and contemporaries are an
invaluable source of support. They are lawyers
who you can consult with the protection of
attorney-client privilege, and their time or
experience in the profession will be commensurate with your own. Legal contemporaries
will very likely provide advice and feedback
which mirrors your own initial internal position on the unethical request from a superior. A
handful of peers with whom I attended law
2654

school have become my close
friends and confidants in my
personal life. I severely regret
not allowing this sentiment
to carry over into my professional life.

Family is another source of
support for a young lawyer.
A spouse, sibling, parent or
other family confidant will
be in a good position to offer
unbiased, objective advice
regarding how the request
from a superior is likely to
affect the familial unit and
will always have your best interest at heart. A
young lawyer’s family will not only serve as a
good sounding board but will be in the very
best position to opine as to how actions could
potentially affect the family — and remind the
lawyer that facilitating the request could jeopardize the young lawyer’s law license, ability
to earn a living and reputation in the legal
community, as well as the community at large.
Personally, and with the benefit of hindsight, I
know that my wife would have counseled me
to run, not walk, away from the request made
of me. One five-minute conversation with my
wife would have ended my participation in
unethical actions.
The OBA has an open door for lawyers seeking ethical advice. I advise all young lawyers to
use this avenue when needed. The bar association will provide counsel based on hard facts as
well as legal and ethical guidelines required of
a member of the legal community. There is no
better entity than the one that works in concert
with the Oklahoma Supreme Court as it relates
to lawyers’ ability to continue the privilege of
the practice of law in the state of Oklahoma.
Young lawyers who seek the counsel and
advice from colleagues, family or the OBA are
placing themselves in the best position to
solidify their own internal feelings regarding
the action requested of them. I, to my great
regret, sought counsel from none of these confidants; therefore, I find myself in a very
unique position to discuss the very real tangible consequences suffered when making the
wrong decision. I took unethical actions. As a
result, great — and to some extent irreparable
— damage has been done to my reputation,
my professional career, and my immediate
family.
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LIVING WITH THE CONSEQUENCES
My reputation in the legal community, the
business community and the general community at large will never be the same. I have had
to, and will forever continue to, try to repair my
reputation and to legitimize myself. I find myself
concerned that someone who meets me or hears
my name will immediately associate me with
the incident that gives rise to this article, and
therefore believe that I am inclined to cut corners, break laws and consider myself above the
rules. Who wants to deal with being considered
a “corner cutter” or worse
yet, someone who considers himself “above the
law”?

uncertain the way in which I made my living,
fed my family and attempted to make my professional mark.

When I left the practice of law in 2007, I
found myself emotionally and financially
unstable. I had lost a piece of my identity as
well as my ability to provide for my family. I
was forced into a new career, wherein I did not
have the knowledge, skill set or ability to make
the money my family needed me to make to
survive on our own. It has taken years to establish myself within my new industry. Trust me
when I offer that it
has been a very scary
journey, full of sleepless nights; however,
hindsight being 20/20,
I am much happier
Contact OBA Ethics Counsel Travis Pickens
and optimistic about
my future than I have
ever been.
• It’s a free member benefit.

Have an ethics question?

Young lawyers or
entrepreneurs fresh from
law school have plenty
of obstacles in their way
without the concern of
• Inquiries are confidential.
whether their profesThe worst consesional reputation is
quences
have been
•	Most questions can be answered over
intact. Young lawyers
suffered by my family.
the telephone.
know that, despite popThis is because my
ular notions to the confamily is completely
•	Questions are also accepted in writing
trary, lucrative jobs are
blameless and devoid
and via email.
not handed to them at
of fault. I failed to fol•	More information at www.okbar.org/
the same time they walk
low the advice I offer
across the stage at gradin this article, and did
members/EthicCounsel.aspx
uation. Success comes to
not consult them, yet
most by way of hard
made a series of deci405-416-7055
work, determination and
sions which affected
a reputation that backs
them and will contin800-522-8065
up and substantiates
ue to affect them in
ethicscounsel@okbar.org
those qualities to form a
the future.
tripod of success. While I
My wife was forced
am a hard worker and
to live in the commuvery determined, I no longer have an unsullied
nity amongst the whispers and rumors swirlprofessional reputation. Therefore, my profesing about me and my involvement in an illegal
sional tripod is, at best, lacking a stable third
and unethical situation. Marriage is hard
leg. Young lawyers need to avoid, at all cost,
enough without such concerns. My children
placing themselves in a similar position of
may one day be asked by their peers about
instability.
their father’s actions. When they reach an
From reputation flow consequences to a
appropriate age, I will provide my children
young lawyer’s professional career. In the law,
with the facts surrounding my situation so
there exists an even more heightened responsithey have the requisite information to adebility to always do what is right, ethical and
quately and accurately reply to such inquiries
legal. Lawyers will be held to a higher stanabout their father’s past. Again, childhood and
dard. When you engage in activities that bring
adolescence are challenging enough without
your reputation into question, you must be
parents adding such difficulties. I will never
prepared to lose your job and be forced to start
forgive myself for the unnecessary consequencanew. Personally, my actions resulted in my
es my family has endured and will continue to
leaving the practice of law, instantly leaving
face as a result of my poor decisions.
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Young lawyers, please accept my advice and
learn from my mistakes. If asked to engage in
acts that you are not comfortable with or
believe to be unethical and in direct violation
of the Oklahoma Rules of Professional Conduct, stick to your guns and take all necessary
actions to remove yourself from harm before
it is too late. This may be more difficult than
one would think. Senior or supervising attorneys are individuals we want to impress.
These attorneys hold the key to the upward
mobility all attorneys aspire to achieve and
making the decision to refuse to comply with
an unethical request from them is much more
difficult than it should be.
Young lawyers who find yourselves being
led by your superiors to act in a way that is
unethical, illegal and in violation of their oath:
please consider my story. Listen to your
instincts and to the advice of your family and
peers, even if it means jeopardizing your relationship with your superior or mentor. Believe
me when I say that the consequences of an
ethical decision are minuscule compared to
those of an unethical action. All this being said,
we are human. It is our nature to make mistakes. Perhaps you have already acted unethically. Perhaps, despite my warning, you will
make a poor decision in the future. It is never
too late to start doing the right thing, and the
sooner you start ameliorating the situation you
have placed yourself in, the better your chances
of mitigating the consequences to which your
actions have left you vulnerable. The truth may
not always set you free; however, it will leave
you feeling much better about the difficult and
career-compromising situation in which you
have placed yourself. Most importantly to me is
that by coming clean to all pertinent parties —
myself, my family and all law enforcement
agencies involved — I placed myself in the best
possible state of mind to deal with ramifications
of my actions. I can only imagine the personal
hell one would be in if they suppressed the truth
and were unwilling or unable to be honest with
themselves, their family and others.

implore you to take my advice seriously, and I
hope that no one reading this article ever finds
themselves in a similar place in their personal
or professional lives.
About The Author
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“What needs to happen is…” are words that
will forever haunt me. I knew what was being
requested of me was wrong, but I failed to proceed accordingly. What needed to happen is
now so much clearer in hindsight, but I chose
the wrong course of action. I have paid significant consequences and the enormous question
of whether I am allowed the privilege to continue practicing law remains undecided. I
2656

The Oklahoma Bar Journal

Vol. 84 — No. 33 — 12/14/2013

DIVERSITY WITHIN THE PROFESSION

Diversity: What Does It Mean and
Why Does It Matter?
By Kara I. Smith
As chair of the OBA’s Diversity Committee, I
have come to better understand that diversity
means different things depending on whom
you ask. While the committee is charged with
educating and creating opportunities where it
may contribute to fostering and promoting
diversity and inclusion within the legal profession, the meaning is different to various committee members.
In 2012, the committee decided to create a
new opportunity. With the support of Past
President Cathy Christensen and OBA leadership, it initiated its annual Ada Lois Sipuel
Fisher Diversity Awards and Diversity CLE
Conference. The committee applauds and
thanks OBA President Jim Stuart, incoming
2014 OBA President Renée DeMoss and OBA
leadership for continuing to support the committee and its annual
event that seeks to recognize those who are
fostering and championing diversity.
This is only the first
step in embarking upon
new ways to engage the
members of the OBA
regarding diversity. The
committee does not
intend to stop and plans
to develop new methods of being a resource
to OBA members in the area of diversity and
inclusion.
During my time within committee leadership, I have been challenged in reevaluating
my own perceptions about diversity and inclusion — whether the differences in the meaning
among us are pros or cons, or just what diverVol. 84 — No. 33 — 12/14/2013

sity is supposed to be, diverse. The Society of
Human Resource Management (SHRM) defines
diversity as “the collective mixture of differences and similarities that includes individual
and organizational characteristics, values,
beliefs, experiences, backgrounds, preferences
and behaviors.” SHRM also defines inclusion
as “the achievement of a work environment in
which all individuals are treated fairly and
respectfully, have equal access to opportunities
and resources, and can contribute fully to the
organization’s success.”
WITHIN THE LEGAL PROFESSION
One may ask how you would apply this
diversity and inclusion concept to the legal
profession. I invite you to think of it from the
internal perspective of diversity within the
legal profession being:
having law students,
lawyers and judges
who are a collective
mixture of differences
and similarities in their
characteristics (physical and non-physical),
values, beliefs, experiences, backgrounds,
preferences and behaviors. An inclusive legal
profession is one that
affords fair, respectful
and equal access to
opportunities and resources which enable such
diverse persons to contribute to the success of
the profession itself.
While I have attempted to give diversity a
meaning, the truth is that there is no one way to
define diversity or inclusion, as diversity and
inclusion within the legal profession is also
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equal to the inclusion of all persons within all
aspects of the legal profession, while also cultivating within our profession a positive commitment to accepting, respecting and valuing
diverse individuals.
WHY DOES DIVERSITY MATTER?
In the American Bar Association’s Diversity
in the Legal Profession: Next Steps (April 2010), it
states that “a diverse legal profession is more
just, productive and intelligent because of
diversity, both cognitive and cultural, and
often leads to better questions, analyses, solutions and processes.”
This report also articulates four rationales for
diversity in the legal profession, which are: 1)
A diverse bar and bench creates greater trust in
the mechanisms of government and rule of
law; 2) Business entities are rapidly responding
to the needs of global customers, suppliers,
and competitors and clients expect and at
times there exists a demand for lawyers who
are culturally and linguistically proficient; 3)
Individuals with law degrees often give rise to
civic leadership positions, therefore access to
the profession must be broadly inclusive and 4)
Our demographic changes call for a diverse
legal profession, as the nation’s racial/ethnic
populations change. The Census Bureau projects that the United States will be a “majority
minority” country by 2042.
Thank you to all the members of the Diversity Committee for your support and dedica-

tion. It has been a pleasure to serve as your
chair!
Ms. Smith is deputy general counsel for the Oklahoma Office of Management and Enterprise Services and is OBA Diversity Committee chairperson.
She can be reached at kara.smith76@gmail.com.

More Information on Diversity
and Inclusion in the Legal Profession
Institute for Inclusion in the Legal Profession
State of Diversity
www.theiilp.com/StateofDiversity
ABA Compilation of Diversity Resources
http://goo.gl/tuFAMj
ABA Diversity Plans & Resources
http://goo.gl/rStfRO
SHRM Diversity Initiatives
http://goo.gl/Ygvom8
The Association for Legal Career
Professionals (NALP) Diversity
Best Practices Guide
http://goo.gl/koRWpH
NALP Diversity Initiatives
www.nalp.org/diversity?s=diversity

TRANSLATED TRANSCRIPTS
Any Spanish Audio
Recording

Certified, Translated
Transcript

Jeff Krumpholz - Master Licensed Court Interpreter - Spanish
832.429.5505 - jktranscripts@gmail.com - www.jktranscripts.com
2658

The Oklahoma Bar Journal

Vol. 84 — No. 33 — 12/14/2013

BOOK REVIEW

The Articulate Attorney: Public
Speaking for Lawyers
Second Edition
By Brian K. Johnson and Marsha Hunter
Reviewed by Mark H. Ramsey
human performance in
high-stakes environments.”

Whether you are a litigator
who spends some part of
most days in the courtroom,
or you are a transactional
attorney who is called on to
speak in public only rarely,
The Articulate Attorney is a
helpful guide to improving
your verbal communications
and — presumably — your
success. First published in
2010, the 2013 Second Edition
promises to be a helpful guide
for attorneys whether opening or closing in court, explaining legal concepts in the
boardroom or merely participating in a PTA meeting.

Even if you are a terrific
public speaker, The Articulate Attorney will be of interest to you because it explains
how you are able to do the
things you do so well, which
may allow you to improve
even more. For example, it
is no surprise that public
speaking involves not only
interesting subjects, well
prepared, but boring subjects which must be prepared in a hurry. Enhancing
the speaker’s delivery is the
goal through such devices
as control of the speaker’s
body, including posture,
breathing, gestures and
expressions.

Brian K. Johnson and Marsha Hunter have been affiliated with the National Institute for Trial Advocacy for
208 Pages • Paperback
many years. Together they
Johnson and Hunter break
$24.99
have written a helpful and
down each of the physical
ISBN:
9780979689598
readable guide for improvelements of public speaking
Crown King Books
ing the way lawyers speak in
and explain the science bepublic. Working with the
hind each, along with the
United States Department of
reasons they are important both to speaker and
Justice National Advocacy Center, Mr. Johnson
audience. We all know intuitively or from expehas trained all new assistant United States attorrience that a speaker’s gestures can be distractneys for the past decade. Working exclusively
ing, and we all know that controlling such diswith attorneys, Ms. Hunter teaches persuasion
tractions can make a presentation effective and
and public speaking with an emphasis on human
successful or inept and disastrous. The Articulate
factors, which she describes as “the science of
Attorney explains how and why that is so, and
Vol. 84 — No. 33 — 12/14/2013
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offers helpful suggestions for controlling gestures, overcoming bad habits and maximizing
the benefits of useful gestures.
In much the same way, the authors explain
how adrenaline can affect one’s perception of
time thereby causing one to hurry unnecessarily, and how public speakers can control nervousness and excitement to improve their
performance.
Physiology is not the only focus. The authors
also provide helpful explanations to assist with
“thinking on your feet,” organizing and arranging your thoughts and avoiding traps and pitfalls in preparing presentations.
Other tips address organization and structure.
Most writers and public speakers know that the

first and last parts of both written and spoken
presentations are the most powerful. This book
explains why that is so, and offers strategies for
creating more “firsts” and “lasts” in a presentation by encouraging use of separate topics and
sub-topics with clear markers for each.
There is also a chapter on how to practice the
techniques discussed in the book, which most
will likely find uncomfortable to do, along with
appendices that contain helpful checklists.
Nevertheless, this book offers the reader who
wishes to become The Articulate Attorney tools
which will likely improve even the occasional
public speaker’s performance.
Mr. Ramsey practices in Claremore and is a Board
of Editors member.

NO FIRM IS TOO SMALL FOR
A COMPREHENSIVE AND
AFFORDABLE RETIREMENT PLAN.

The ABA RETIREMENT FUNDS PROGRAM
has provided retirement plan services to firms
of all sizes – even solo practitioners – since
1963. We believe today, as we did then, that
the unique needs of the legal community are
best served by a retirement Program built
exclusively to benefit its members.
Call an ABA Retirement Funds Program
Regional Representative today!
(866) 812-1510 I www.abaretirement.com
joinus@abaretirement.com
The Program is available through the Oklahoma Bar Association as a member benefit. This
communication shall not constitute an offer to sell or the solicitation of an offer to buy, or a
request of the recipient to indicate an interest in, and is not a recommendation of any security.
Securities offered through ING Financial Advisers, LLC (Member SIPC).
The ABA Retirement Funds Program and ING Financial Advisers, LLC, are separate, unaffiliated
companies and are not responsible for one another’s products and services.

CN0228-8312-0315
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PHOTO HIGHLIGHTS

OBA 109th
Annual Meeting
CLE
Attorneys attended several educational
multi-track CLE sessions on Wednesday
and the Plenary session on Thursday,
which featured a panel with several
well-known attorneys, including
Annual Luncheon speaker José Baez.

PRESIDENT’S LEGAL SUPERHEROES
RECEPTION
This year’s President’s Reception, held Wednesday evening,
was an homage to you — Oklahoma’s legal superheroes.

Vol. 84 — No. 33 — 12/14/2013
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ANNUAL LUNCHEON
On Thursday, OBA and President’s Awards
were presented to several of Oklahoma’s
legal superheroes. Following the awards
presentation, Florida attorney José Baez
spoke about “Why Casey Anthony was
Found Not Guilty.” The presentation on his
high-profile case, complete with a photo
slideshow of the evidence and step-by-step
explanations of the
court’s decisions,
received a standing
ovation.

BOOK SIGNING
Following the luncheon, Mr. Baez did a
book signing for his work, “Presumed
Guilty.” In addition to getting books
autographed, meeting attendees were able
to chat and get their photos taken with the
Florida attorney.

OBA SECTIONS PRESENT THE
BEST OF OKLAHOMA: ART,
MUSIC, FOOD AND WINE
The Thursday evening cocktail party,
sponsored by the OBA sections, featured local
art, music, food and wine. Pianist Tommy Nix
entertained the crowd, and
more than 20
local artists
displayed their
spectacular work.
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PRESIDENT’S
BREAKFAST
The guest for Friday
morning’s president’s
breakfast was classical
conductor, musician and
music teacher, José Luis
Hernandez-Estrada.
Hernandez-Estrada
brought some of his
young students along to
entertain the crowd while
they enjoyed their meal.

GENERAL
ASSEMBLY AND
HOUSE OF
DELEGATES
Several OBA awards were
presented at this event,
followed by voting on
resolutions and a contested
election between Memberat-Large candidates
Deirdre Dexter and Jon Starr.

View the rest of the photos at
www.tinyurl.com/photohighlights
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2014
Renée DeMoss
Tulsa
President

David A. Poarch Jr.
Norman
President-Elect

Susan Shields
Oklahoma City
Vice President

Kevin T. Sain
Idabel
District Two

James R. Marshall
Shawnee
District Eight

John W. Kinslow
Lawton
District Nine

Deirdre O’Neil
Dexter
Sand Springs
Member-At-Large

Kaleb Hennigh
Enid
YLD Chair

OBA
Officers
and New
Board
Members
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Events Create a Busy Fall Schedule
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Year in Review: What We’ve Accomplished
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Burson, James M.; Campbell, Raymond J.; and Norman, William R.
Prize and Tort Claims Involving Tribal
Casinos: The Basics Every Practitioner
Should Know
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Cleary, Conor P.
Tribal Sovereign Immunity: In What
Forum and Under What Circumstances May A
Tribe Be Sued?
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McLean, Rhonda
When One Trust Isn’t Enough
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Nowlin, Bryan J.
Lake of the Torches: An Ongoing Saga in
Indian Gaming Lending
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Ramana, Rabindranath
Somerlott v. Cherokee Nation
Distributors Inc.: The End of Sovereign Immunity
for Subordinate Economic Entities
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02/16/13

FROM THE PRESIDENT
Stuart, Jim
A Different Kind of Resolution
2013: A Year of Service
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INTELLECTUAL PROPERTY
McCarthy, Mitchell “Mick”
Defending Against Reckless Patent Enforcement
Should Not Be an Ordinary Cost of Doing Business
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Speech Recognition – It Really, Really Works
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Committee Continues Monitoring Legislation
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Legislative Monitoring Committee Provides April Update
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Legislative Action Quick as Session Nears End
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LAW DAY
Prilliman, Jennifer and Vreeland, Richard
Annual Celebration to Highlight Equality
LAW PRACTICE TIPS
Calloway, Jim
Planning for 2013

The Virtual Law Practice:
Are We All Virtual Lawyers Now?
The Seven Deadly Sins of Opening a

LAWYERS HELPING LAWYERS
Schneiter, Lance
Argus Hamilton to Perform at
LHL Cornerstone Banquet II
LEGISLATIVE NEWS
Bartmess, Duchess
Committee Reviews Legislation/
OBA Day at the Capitol
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MEDICARE
Ellington, Toni J.
What Every Attorney Must Know About
Medicare Reporting and Reimbursement
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Oklahoma Attorneys Answer the
Call of Storm Victims
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Brown, Jack L.
MCLE Commission Proposes Elimination
of Age Exception
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Manning, Carol
OBA Day of Service
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Rasmussen, Lori
Jim Stuart Takes OBA Reins
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Stuart, Jim T.
The Search for Future Bar Leaders is Underway
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Shields, Susan and Norsworthy, Nancy
New OBF President Commends Fellow Efforts
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Shields, Susan
Our Grantees Are What We Are All About
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OBF Launches New Website
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New Donor Levels Expand
Donation Opportunities
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MEET YOUR BAR ASSOCATION

MILITARY LAW
Mahmud, Amer
Mercenarism: Alive and Well
MINERAL LAW
Blasdel, Todd
Seismic Operator and Surface Owner Rights
Under Oklahoma’s Seismic Exploration
Regulation Act
MOCK TRIAL
Longwell, Nicole M.
Legacy Drives Successful Year for
High School Mock Trial Program
OKLAHOMA BAR FOUNDATION

Vol. 84 — No. 33 — 12/14/2013

The Oklahoma Bar Journal

2681

Leave a Legacy: Plan Your
Charitable Gift to OBF
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OBF Awards Grants to District
Courts Across the State
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Your OBF is Hard at Work
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2013 OBF Grant Awards
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Let’s Celebrate the Oklahoma
Bar Foundation!
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A Letter of Gratitude
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RAISING THE BAR: LAWYERS WHO MAKE A DIFFERENCE
Lowell Barto
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Elvin Brown
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Glenda Cantrell
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Eric Cavett

84

29

2317

11/02/13
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Mac Finlayson
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John W. Michael
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Hugh Robert
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Calloway, Jim
The Basics of the Lawyers iPad
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Collett, Ronald
Electronic Discovery
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03/16/13

Cooper, Cody J.
E-Discovery Under Rule 26

84

08
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03/16/13

TAXATION LAW
Miers, Sheppard F Jr.
Taxation Law Section Note:
New Oklahoma Taxpayer Appeal Procedure
Taxation Law Section Note:
2013 Oklahoma Tax Legislation
TECHNOLOGY
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Croft, Duane
Encryption, Privacy, and the Dark
Side of the Internet

84

08
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Elmore, Brant M.
E-Filing in Oklahoma
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08
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03/16/13

Pope, Don G.
Changing the Face of Law Office Marketing

84

08
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03/16/13

84

02

132

01/12/13

Bruce, Deborah J.
2013 Mona Salyer Lambird
Spotlight Award Recipients

84
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10/12/13

Hays, Kimberly
Women in Law Conference:
Communication Across Generations,
Gender and Culture
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09/14/13
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You May Be a Member and Not Realize It
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05
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YLD Addresses Trends to Aid
Young Lawyers
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Perspective on Professionalism
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Time Flies
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OBA Day of Service Closer Than
You Think
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OBA Annual Meeting:
A Good Place to Start
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Day of Service and 2014
YLD Leadership

84

27

2172

10/12/13

Practice of Law Requires
Constant Learning
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End Nears for Another Successful Year
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TORT LAW
Cartledge, Jonathan and Davis, J. Christopher
Indemnity and Contribution in
Oklahoma Law
WOMEN IN LAW

YOUNG LAWYERS DIVISION
Vondran, Joe
Division to Focus on Service in 2013
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FROM THE EXECUTIVE DIRECTOR

Naughty or Nice?
By John Morris Williams
When I learned that the
theme of this issue was Ethics
and Professional Responsibility,
I knew it was territory best
suited for the General Counsel,
Ethics Counsel and the Professional Responsibility Commission. Of course, the Professional Responsibility Tribunal and
ultimately the Oklahoma
Supreme Court determine
these issues. Fortunately, these
positions are filled with able
and capable people who at
times have to deal with some
unpleasant business. That is
the naughty part and I am
thankful that I get to deal
more with the nice.
This year has been a fast
and fun time. Certainly in the
nice category are President
James T. “Jim” Stuart and his
absolutely perfect wife,
Kathy. Our year of “Stuartship” is a reflection of Jim’s
personal and professional
life. Every year I learn or
have affirmation of something
important from the OBA president. Jim Stuart affirmed that
doing the right thing in a courteous, professional and kind
manner always wins the day.
Thank you, Jim and Kathy, for
your service and friendship.
It was nice to have so many
attend our Solo and Small Firm
Conference this year. We are
looking forward to a change in
venue. In 2014 we will be in
Tulsa at the Hard Rock Hotel
2684

and Casino. Recently, on a trip
to that part of the state I went
and checked out the facilities.
What I saw looked really nice.
We will be doing promotion
after the first of the year. Look
for the details and sign up!

event to the countless hours
they already donate to their
community. We have heroes
among us in large supply!
Thank you OBA members who
everyday change the world
for good.

This year we are learning a
good amount about preventing
human trafficking. Until we
did some programming in this
area, I had no idea about this
horrible situation. The nice part

Once again, we held the
Lawyers Helping Lawyers banquet and fundraiser. Nice work
Past President Cathy Christensen for your continuing work
and support! The LHL Foundation and Lawyers Helping
Lawyers Assistance Program
Committee are just full of nice
people doing good work.

…it was nice to
see old friends, do
association business and
have a bit of fun.

As always, at the Annual
Meeting it was nice to see old
friends, do association business
and have a bit of fun. Next
year, we are going back to
Tulsa. The meeting will be a
day shorter and we are working on a new look and feel for
the meeting. I can promise that
President-Elect Renée DeMoss
will give us all a nice welcome
to Tulsa and plan a terrific
meeting.

is that President Stuart and
other OBA volunteers brought
this subject to the fore and educated our members on what
cannot be described any other
way than human slavery.
The OBA day of service was
another really nice part of the
year. At least 50 counties and
hundreds of OBA members
gave of their time. The even
nicer part of this event was that
many of the OBA members
who participated added this
The Oklahoma Bar Journal

We embarked on a big journey to update our technology
with the goal of giving OBA
members a nicer online experience. At the current time we
are in the implementation
phase. We are planning for a
spring roll out. As with all
things technology, it takes longer, it costs more, and between
planning and implementation
something newer, faster and
Vol. 84 — No. 33 — 12/14/2013

better comes along. One really
nice thing in this area that
gives me comfort is our hardworking and tech savvy Technology Committee chaired by
Past President Gary Clark.
Thank you Gary and
committee.
One of the nicer things I get
to do is work with the OBA
staff. They are nice people who
care deeply about the association and the work they do. I
am thankful for them not only
as the executive director, but

also as an OBA member. There
are a zillion other nice people
and good results that I could
write about this year. The space
allowed and your good humor
are both exhausted by now, I
am sure. So....
As we bring the year to a
close, things look pretty good.
We have a great Board of Governors and very good group of
OBA members who volunteer
their time freely. The OBA ends
the year with our finances in
good shape, facilities in good

repair and talented and strong
leadership ready to go in 2014.
Nice!
The nicest of holiday wishes
to you and yours.

To contact Executive Director
Williams, email him at johnw@
okbar.org.

FREE CLE
Call 405.249.5129 (a local call in the OKC metro)
An Introduction to Practice: The United States Bankruptcy Court, Chapter 7
Hours of CLE:	The course offers six and one half (6.50) hours of continuing legal education credit upon its completion,
including one (1.00) hour of ethics.
		
Monday, December 16, 2013.
		
Monday, January 6, 2014.
An Introduction to Practice: The United States Bankruptcy Court, Chapter 13
Hours of CLE:	The course offers six and one half (6.50) hours of continuing legal education credit upon its completion,
including one (1.00) hour of ethics.
		
Tuesday, January 7, 2014.
An Introduction to Practice: The United States Tax Court
Hours of CLE:	The course offers six and one half (6.50) hours of continuing legal education credit upon its completion,
including one (1.00) hour of ethics.
		
Wednesday, January 8, 2014
IRS Offers-in-Compromise and Collection Alternates
Hours of CLE:	The course offers six and one half (6.50) hours of continuing legal education credit upon its completion,
including one (1.00) hour of ethics.
		
Tuesday, December 17, 2013
		
Thursday, January 9, 2014
An Introduction to Individual Taxaxtion
Hours of CLE:	The course offers six and one half (6.50) hours of continuing legal education credit upon its completion,
including one (1.00) hour of ethics.
		
Wednesday, December 18, 2013
		
Friday, January 10, 2014
Location:
Call for the location and directions. All courses are held in Oklahoma City, Oklahoma.
CLE Credit:	These courses have been approved by the Oklahoma Bar Association Continuing Legal Education Commission
for mandatory CLE credit.
Tuition:	These CLE courses and their accompanying materials are free. Attendees are neither solicited nor expected to make a
contribution of volunteer time or money. This course is sponsored by the Low Income Taxpayer Clinic at OILS.
Cancelation Policy: Cancelations will be accepted at anytime.
Enrollment:
Call 405.249.5129 (a local call in the OKC metro) and request course enrollment. Walk-ins are welcome. Bring your colleagues.
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LAW PRACTICE TIPS

Speech Recognition – It Really,
Really Works
By Jim Calloway
Interacting with a computer
by verbal commands has long
been a staple of science fiction
from Forbidden Planet’s Robby
the Robot to 2001: A Space
Odyssey’s HAL 9000.
Speech recognition has
improved greatly over the
years. It has been a usable tool
for some time now. The last
few months, it has worked for
me much better than ever
before. Often a relatively small
thing can make a big difference. I decided to cover
speech recognition this month
because I hope that some of
you may benefit and start
using speech recognition more
effectively yourself after you
hear about the small change
that made such a difference
for me — especially if you are
not a speedy typist.
I wrote about speech recognition for lawyers previously
in a Feb. 12, 2011, Oklahoma
Bar Journal article titled
“Speech Tools for Lawyers in
2011,”1 and in a Sept. 2, 2006,
Oklahoma Bar Journal article
titled “’Computer, Can You
Hear Me Now?’ One Lawyer’s
Surprisingly Positive Experience with Speech Recognition
Software.”2
In the 2011 article, I wanted
to make readers aware that
Dragon NaturallySpeaking 10
was greatly improved over the
earlier versions. I also wanted
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to report on the Dictamus app
that allowed an iPhone to
function like the hand-held
recorders that many lawyers
have used, with playback and
rewind features. I mentioned
that there were several virtual
transcription services where
raw dictation could be
emailed for an individual to
transcribe it. I also noted that I
had never really liked using
headsets, and the Samson Go
Mic was working better for
me than a headset.

Blue Snowball Microphone
But there have been several
developments since then. The
Dictamus app (by JOTOMI
GmbH) is now available for
Android phones in the Google
Play Store as well as for
iPhone and iPads in the
iTunes store. (The Android
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version is 1.1.6 and has only
received 11 reviews to date. So
there may be updates ahead.)
Dragon NaturallySpeaking
Premium is now in Version 12
at www.nuance.com. The premium version costs $199.99,
but when I checked the website it was on sale for $149.99.
I had recently received an
email solicitation as a current
owner to purchase an additional copy for $99.99. When
version 12 is installed and
allowed to check for upgrades,
it will be upgraded to version 12.5 at no extra cost. It
remains my strong recommendation to buy the premium
version and not the lesser
home edition or the more
expensive professional or
legal editions.
But my great, new personal
upgrade was quite unintentional. Sharon Nelson and I
have been recording our Digital Edge: Lawyers and Technology podcast since 2007.3 This
year our host for the podcast
was changed to the Legal Talk
Network (LTN).4 The fine
folks at LTN wanted better
audio quality from my side of
the podcast, and after I failed
to respond to their hints to
buy a better microphone, a
package from LTN was delivered to me containing a Blue
Snowball microphone5 and
something called a pop diffuser6 to place between me and
Vol. 84 — No. 33 — 12/14/2013

the microphone. The podcast
sound quality did improve.
I was quite pleased with my
new acquisition — a professional-looking microphone on
a tripod. I decided to try using
my new microphone with
DragonDictate NaturallySpeaking. To me, the results
were amazing. First of all, my
accuracy seemed to improve.
It was already very accurate,
but I believe that the larger,
higher quality microphone
caused some improvement.
But the primary improvement
was that I was able to dictate
more conveniently and so I
dictated more frequently.
I had been using my Samson Go Mic. I would park it
clipped to the top of my laptop screen and pick it up and
hold it close to my mouth to
use for dictation, so I often
wouldn’t use it for a shorter
email (and I often still don’t
dictate short emails). When I
would use the laptop for a
county bar presentation or
take it home to do some work,
I often would be in a hurry
upon my return and not set
up the Samson Go Mic, so I
would revert back to my old
habits.
DragonDictate NaturallySpeaking has this really nice
feature — you can leave it on
all day. When you don’t want
to use the software, you tell it
to “go to sleep.” When you
want to use the software, you
tell it to “wake up,” and you
can start dictating. So without
having to load software or
grab the microphone, I can
just turn to my laptop, give
the “wake up” command and
start dictating. If I get a phone
call or just want to think for a
moment, I can tell it to “go to
sleep” as often as I wish. Your
office may be noisier than
mine, and this may not work
Vol. 84 — No. 33 — 12/14/2013

as well for you, but I can now
easily dictate with the microphone sitting two feet away
from me.
I’m not endorsing this particular microphone or
approach. As the saying goes,
your mileage may vary. But
I’m very grateful to the folks
at Legal Talk Network and
was actually a bit surprised
when a Google search
informed me that this microphone only costs about $50.

Samson Go Mic
USING DRAGONDICTATE
NATURALLYSPEAKING
First of all, I have been
using it for years, and so a lot
of the commands are pretty
natural for me. But any lawyer
should be able to pick them
up in an hour or so. For example, when it gets a word
wrong, I merely tell it to correct that word and it presents
me with a menu of alternatives. Usually the word I
intended to use is the first one
on the list, and I am able to
substitute that word by saying
“choose one.” Rarely is the
word not on the list, but if it is
not, I can spell it and it will
add that word to its vocabulary associated with the way I
spoke the word.
Training with DragonDictate
NaturallySpeaking is pretty
simple. You just read a few
The Oklahoma Bar Journal

paragraphs; but it is critical
that you allow the software to
review your documents and
the sent items in your email
program on your computer,
so that it learns what types
of words you use. The very
first time I used the word
TECHSHOW, Dragon knew to
put it in all capital letters. It
also got a bunch of scarcely
used technology terms correct
the first time I used them
because it had reviewed my
writings on my computer. But
I had certainly never used the
word “diffuser” before and it
got it right the first time when
I was dictating this column.
I can dictate a phrase like a
book title and then tell it to
select the entire phrase and
say “cap that.” It will then
capitalize the first letters of all
the words selected; yet it
“magically” knows not to
capitalize words like “of”
and “the.”
Two monitors are much
better for using Dragon NaturallySpeaking because the
toolbar does take up a little
real estate at the top of the
screen. The Dragon sidebar is
also very helpful for beginners, but you will probably
want to keep it minimized
most of the time as it also
takes up quite a bit of space.
Be assured that you will
make mistakes and at some
point you will forget to tell it
to “go to sleep,” and you will
find an entire telephone conversation transcribed into the
middle of a brief or contract.
If someone else is in the room
and they begin talking, you
may find that you don’t get
any meaningful results at all
from dictation.

continued on next page
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IMPORTANT TIPS
1)	Make backup copies of
your individual speech
user profiles frequently.
We are all familiar with
the need for good backup
processes. But with speech
recognition software, it
constantly updates the
profile. At some point, if
your recognition accuracy
decreases greatly, you
may just want to restore
the profile from a couple
of months previously.
2)	Make a different profile
for every setting. If you
have a laptop and take it
home to do dictation, you
will want to set up a separate profile. Mine is “Jim
at home.” The acoustics
for different rooms will, in
my experience, confuse
the software and decrease
accuracy. If you find yourself dictating in an unfamiliar or one-time location, then when you close
the software, be sure and
tell it not to update the
user profile.
3)	Likewise, if you had a
head cold one day or just
have a day of poor dictation accuracy, tell it not to
update the user profile at
the end of the day when
you turn it off. There is no
reason to update with
what may be bad data.
4)	Dragon NaturallySpeaking is a resource hog. If
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leaving it on all the time
impacts your computer’s
performance, you may
need to add more memory or buy a nice new
computer.
5)	Proofreading a speech
recognition-generated
document is a bit different
than normal proofreading.
There are no misspelled
words, but there will be a
few words inserted that
sound like what you said.
Sometimes they are harder to pick out.
There is a lot more to this
software than I am covering
here. I wanted this column to
be short and readable.
I do think all of us are going
to be using speech recognition
a lot more in the future. Many
lawyers tell me how they love
using Siri to dictate short
emails and text messages on
their iPhones. I still frequently
do voice searches on my
iPhone with the Google app,
even though my family has
requested me not to do that
around them in public because
“it is just embarrassing.”
The Google Chrome browser will now respond to an “Ok
Google” voice command to do
Google searches thanks to a
new “Voice Search Hotword
extension” that’s available to
download now from the
Chrome web store.7 You can
also use it to set reminders
and do a few other things. It is
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handy to have a quality microphone easily available for that
purpose as well.
I wouldn’t want you to get
the wrong idea about my Samson Go Mic. While I do not use
it to do dictation anymore, it is
still a handy item for my traveling computer bag as a backup microphone for the headset.
But for me the bottom line is
that I have a great new “toy”
that has improved my productivity – and it’s not even
Christmas yet!
If you decide to try the
Snowball microphone, feel
free to share your results with
me by email.
Mr. Calloway is director of the
OBA Management Assistance
Program. Need a quick answer to
a tech problem or help resolving
a management dilemma?
Contact him at 405-416-7008,
800-522-8065 or jimc@okbar.org.
It’s a free member benefit!
1. 82 Oklahoma Bar Journal 389 (Feb. 12,
2011) http://tinyurl.com/kv7s38j.
2. 77 Oklahoma Bar Journal 2485 (Sept. 2,
2006).
3. I had forgotten that the first edition of
the podcast actually covered speech recognition. It is still online at http://www.american
bar.org/content/dam/aba/multimedia/law_
practice_management/200710_digitaledgespeech-recognition.mp3.
4. http://legaltalknetwork.com/
5. http://reviews.cnet.com/microphones/
blue-microphones-snowball-profession
al/4505-6469_7-33769467.html
6. I only use the pop diffuser for podcasting, not for dictation.
7. https://chrome.google.com/webstore/
detail/google-voice-search-hotwo/bepbmhg
boaologfdajaanbcjmnhjmhfn
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ETHICS & PROFESSIONAL RESPONSIBILITY

A Time of Transition
By Travis Pickens
It is a time of transition in
our profession in so many
aspects — technology, court filings and discovery, communications, advertising, models of
law practice, multi-jurisdictional and multi-national practices
and so on. Some young lawyers
may see this as interesting and
exciting; some older lawyers
may see this as far less interesting and perhaps threatening.
And as changes come, the
laws of lawyering will change
as well. It is important to be
aware of what our Supreme
Court may ultimately consider
as potential changes to our own
Oklahoma Rules of Professional
Conduct.
First, some background. In
2009, anticipating the rapid rate
that technology and globalization would transform the practice of law, then ABA President
Carolyn Lamm charged a
newly formed “Ethics 20/20”
panel with looking at the
Model Rules of Professional
Conduct to determine what
changes should be made to the
rules and related comments.
After a three-year study, the
panel returned with resolutions
for the ABA House of Delegates, which reviewed them
and passed changes in August
2012 and February 2013. The
changes to the ABA Model
Rules of Professional Conduct
are now being reviewed by the
OBA Rules of Professional Conduct Committee to determine
Vol. 84 — No. 33 — 12/14/2013

CONFIDENTIALITY

Competence was
changed to make it
clear that a lawyer’s
duty includes staying
abreast of technology
changes…
what changes should be
proposed for adoption in
Oklahoma.
Here is a quick summary of
some changes in the ABA
model rules that should be of
interest to all lawyers — those
pertaining to attorney competence and confidentiality.
COMPETENCE
Comment 8 of Rule 1.1
Competence was changed to
make it clear that a lawyer’s
duty includes staying abreast of
technology changes as well as
the related benefits and risks to
our legal practices.
That sounds reasonable, but
some say no change is necessary because such knowledge is
an implicit factor in determining competence. Others say it is
time to embrace not the future,
but the present, and explicitly
eliminate the tired excuse of
ignorance of any technological
tools more advanced than a
fountain pen and legal pad.
The Oklahoma Bar Journal

Rule 1.6
Confidentiality of Information was changed to add that a
lawyer “shall make reasonable
efforts to prevent the inadvertent disclosure of, or unauthorized access to, information
relating to the representation
of a client.” Comment 16 (now
18) was changed to identify factors to determine “reasonableness,” such as sensitivity of the
information and the associated
cost of the precautions.
This was done in acknowledgement of new ways, constantly and rapidly developing,
to store and use information
and documents. One such way
is cloud computing, the focus
of several recent ethics opinions
in other states. Expect a cloud
computing ethics opinion to be
issued in Oklahoma sometime
in 2014.
Rule 1.6 was also changed to
provide further directions as to
how and what merging firms
or a lawyer moving to a new
firm could disclose to address
the conflicts of interest that
may be created by the move or
merger and to allow that information to be shared prior to the
move in order to avoid an
expensive and client-damaging
mistake. Two new comments
were added, explaining that
disclosure should include the
identity of the persons or entities, a brief summary of the
2689

general issues involved and
whether the matter is ongoing,
nothing more. Regardless, the
disclosures should not be made
if the attorney-client privilege
would be compromised or the
client otherwise prejudiced.
As tempting as it may be to
pretend that the changes now
are more dramatic and rapid
than in years past, I am not
sure that is true. Every time in
the modern age is a “time of
transition.” The first law office
I worked for in 1983 still had
“mag card” memory typewriters. That is a long way from a
pocket-sized smart phone/
computer with a voicerecognition app.
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IMPUTATION OF
CONFLICTS
Rule 1.10 Imputation of Conflicts of Interest: General Rule
was amended to allow screening when a lawyer moves from
one private law firm to another.
Provided that the attorney’s
new firm follows the screening
procedures listed in the new
rule (no access by, no participation by and no fee to the lawyer) , the new firm does not
need the former client’s consent. The former client must
be notified and afforded an
opportunity to confirm compliance, a review procedure before
a tribunal must be available
and the new firm and the
lawyer must certify as to
compliance.

The Oklahoma Bar Journal

Most say this rule change has
been a long time coming. They
point out that increased lawyer
mobility occurs with every generation of lawyers, and the
career opportunities of many
lawyers — both younger and
older — are being needlessly
stymied, especially troubling in
economic downturns. Further,
former government lawyers
have enjoyed the career benefits
of screening procedures when
moving into private practice for
years; it is time for lawyers in
private practice to have those
benefits as well.
Mr. Pickens is OBA ethics
counsel. Have an ethics question?
It’s a member benefit and all
inquiries are confidential. Contact
Mr. Pickens at travisp@okbar.org
or 405-416-7055; 800-522-8065.
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BOARD OF GOVERNORS ACTIONS

Meeting Summary
The Oklahoma Bar Association
Board of Governors met at the
Oklahoma Bar Center in Oklahoma City on Monday, Oct. 7, 2013.
COMMUNICATIONS
COMMITTEE
RECOMMENDATION TO
UTILIZE EXCESS FUNDS
Committee Chair Dick Pryor
via telephone reviewed the
committee’s recommendation
to utilize funds designated for
consumer topic pamphlets
accumulated over several years
to equip the OBA Communications Dept. with the ability to
produce videos. The committee
had submitted an itemized list
of items needed. When asked
about staff’s ability to produce
video, Communications Director Manning said despite the
department’s heavy workload
that video is quickly becoming
the preferred communication
medium, and the department
needed to make time to create
videos for the OBA website.
Administration Director Combs
clarified that the excess funds
were currently available. The
board approved the expenditure of up to $20,282 to purchase the items needed for
video production. Governor
Smith said he thought there
is still a need for the printed
consumer pamphlets, and he
asked the Communications
Committee not to eliminate
them completely.
REPORT OF THE
PRESIDENT
President Stuart reported he
attended the September board
meeting, Board of Governors
Vol. 84 — No. 33 — 12/14/2013

Day of Service project in Oklahoma City, Pottawatomie
County Day of Service project
at Youth & Family Resource
Center in Shawnee, Women in
Law Conference luncheon at
UCO, swearing in of new OBA
lawyers, Tulsa County Bar
Association 110-year celebration, Southern Conference of
Bar Presidents planning meeting, Annual Meeting planning
meeting and human trafficking
seminar meeting. He also did
a TV interview with OETA
regarding law schools.
REPORT OF THE
VICE PRESIDENT
Vice President Caudle reported he participated in the September board meeting, joint
OBA/OBF Day of Service Project at Love Link Ministries in
Oklahoma City, OBF-sponsored
dinner event in Emerson Hall
for OBA governors, OBF Trustees and staff, Day of Service
project in Lawton for District
Nine and Southwest Oklahoma
Legal Aid at the New Directions Women’s Shelter, Board
of Editors meeting in Stillwater
and Clients’ Security Fund
Committee meeting. He also
assisted Governor Meyers in
coordinating the planned board
meeting in Lawton, which had
to be cancelled.
REPORT OF THE
PRESIDENT-ELECT
President-Elect DeMoss
reported she attended the
board’s September meeting,
Day of Service projects, Tulsa
County Bar Association open
house and dinner event for its
The Oklahoma Bar Journal

110th anniversary celebration,
Women in Law Conference,
Women in Law Committee
meet and greet in Tulsa, joint
dinner event with the OBF,
OBA Litigation Section meeting, TCBA Legally Pink event,
OBA Budget Committee meeting, OBA Diversity Committee
event planning and sponsorseeking, OBA Law Schools
Committee meeting and
planning meetings for 2014.
REPORT OF THE
PAST PRESIDENT
Past President Christensen,
unable to attend the meeting,
reported via email she attended
the September board meeting
and Day of Service project in
Oklahoma City. She met with
an ABA advisor on a project
contemplated by PresidentElect DeMoss, continued planning for the SCBP and worked
with Executive Director
Williams on LRE projects.
REPORT OF THE
EXECUTIVE DIRECTOR
Executive Director Williams
reported he attended or participated in the Board of Governors service project at Love
Link Ministries, Oklahoma
County Bar Association service
project, meeting with Family
Law Section to discuss trial
college, planning meeting for
Southern Conference of Bar
Presidents meeting, Tulsa
County Bar Association 110year celebration, swearing-in
of new lawyers, Supreme Court
conference regarding amendment of Rules Creating and
Controlling the Oklahoma Bar
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Association and Rules Governing Discipline relating to conflicts of interest of members of
the Board of Governors, Professional Responsibility Commission members and Professional
Responsibility Tribunal members, staff meetings regarding
the new association management system and 50-year membership pin reception for Phil
Hurst in Sulphur. He also
reported the Supreme Court
approved the rule changes
as submitted.
BOARD MEMBER REPORTS
Governor Dennis reported
he participated in planting trees
in the Big Peoples Park in Antlers, which was the Pushmataha County Day of Service
project. Governor Drummond
reported he attended the Oklahoma County Bar Association’s
service event at the Children’s
Center in Bethany and the Sulphur event at the new Artesian
Hotel honoring Phil Hurst for
50 years of OBA membership.
He attended the swearing in
of new lawyers as a board
member but also to observe
the oath taken by his daughter,
Joy Tate. He also prepared the
Legal Ethics Advisory Panel
annual report. Governor Farris
reported he attended the Tulsa
County Bar Association board
meeting and helped with a
Day of Service project by
building memorial flag boxes
for families of deceased servicemen. Governor Gifford
reported he participated in
Oklahoma County Bar Association Day of Service planning
meetings in addition to attending the Oklahoma County
board of directors meeting and
Day of Service work session.
Governor Hays reported she
attended the September Board
of Governors meeting, joint
OBA/OBF Day of Service project at Love Link Ministries in
Oklahoma City, OBF- spon2692

sored dinner at Emerson
Hall, OBA Professionalism
Committee meeting for which
she prepared the minutes, Tulsa
County Bar Association 110year celebration open house
and party, TCBA “Legally
Pink” rally and TCBA board of
directors meeting for which she
presented a report on Board of
Governors activities. She participated in planning for the
Women in Law Conference and
OBA Family Law Section
Annual Meeting seminar. She
also conducted the Women in
Law Conference and prepared
the OBA Family Law Section
budget report. Governor Jackson reported he attended the
September board meeting, Garfield County Bar Association
monthly meeting and participated in the Board of Governors Day of Service project.
Governor Meyers reported he
attended the September board
meeting, Comanche County Bar
Association meeting and the
county bar’s Day of Service
activities. He also worked on
plans for hosting the board for
a meeting in Lawton, which
was cancelled because of the
U.S. government shutdown.
Governor Pappas reported she
attended the September board
meeting, September Payne
County Bar Association meeting and Women in Law Conference. She went back to stripe
The Emerson School parking
lot on the north side of building, which was originally
planned for Day of Service
but got rained out. Governor
Parrott, unable to attend the
meeting, reported via email she
participated in the Oklahoma
County Bar Association Day
of Service planning meetings,
coordinated the Children’s Center project, attended the work
session at the center, helped
arrange the Board of Governors
service project at Emerson
School and worked at Love
The Oklahoma Bar Journal

Link Ministry in a joint project
with the OBF Foundation. Governor Smith reported he attended the September Board of
Governors meeting. Governor
Stevens reported he attended
the September board meeting,
OBA budget meeting, October
Cleveland County Bar Association meeting, Board of Governors Day of Service project,
joint OBF-BOG dinner and the
county bar’s Day of Service
project, which was a blood
drive for the Red Cross. Governor Thomas reported she participated in the Washington
County Bar Association Day of
Service project. Scott Buhlinger
presented a program to inform
seniors about the importance of
having some basic documents
in their estate and long-term
plan. She said 13 lawyers
committed to providing followup services with free 30-minute
personalized office consultations and drafting documents
unique to each senior in
attendance.
COMMITTEE LIAISON
REPORTS
Governor Hays reported
the Women in Law Conference
was well attended, and she
announced the Mona Lambird
Spotlight Award recipients. She
reported TU has offered to host
the event in Tulsa next year.
She said the Professionalism
Committee is running ads
in the Oklahoma Bar Journal
reminding members of the
rules that must be followed.
She said the committee plans
to hold a symposium next year.
She shared details about the
“Legally Pink” events held in
Tulsa County this year and said
it was their goal to conduct
events promoting breast cancer
awareness on the first Friday in
October every year and to
expand the idea to other county
bar associations. Governor
Drummond reported a Legal
Vol. 84 — No. 33 — 12/14/2013

Ethics Advisory Panel special
committee is meeting regarding
a pending opinion on cloud
computing. Another pending
opinion is regarding military
representation. He said the
panel is also working on giving
bar members better access to
legal ethics opinions.

of the PRT and PRC. She also
reported new case management
software will be implemented
in the Office of the General
Counsel within the next 30-60
days. She said the majority of
district attorney offices and
tribal courts are using this
same software.

REPORT OF THE
GENERAL COUNSEL

INSURANCE

General Counsel Hendryx
reported the Supreme Court
unanimously approved the
amendments to rules relating to
conflicts of interest of members
of the Board of Governors,
Professional Responsibility
Commission and Professional
Responsibility Tribunal representing a lawyer in proceedings

Executive Director Williams
reviewed the history of the
OBA’s relationship with Beale
Professional Services. He
explained that the trust will
cease to exist at the end of the
year as a result of health care
changes and that a new
exchange will be created for
OBA members. Aetna is no longer providing that coverage.

UPCOMING EVENTS
President Stuart reminded
board members that the Board
of Governors swearing-in ceremony has been set for Friday,
Jan. 10, 2014.
NEXT MEETING
The Board of Governors
met at the Sheraton Hotel on
Nov. 13, 2013, and at the Oklahoma Bar Center in Oklahoma
City on Dec. 13, 2013. A summary of those actions will be
published after the minutes are
approved. The next board
meeting will be held Saturday,
Jan. 11, 2014, at the Sheraton
Hotel in Oklahoma City.

Oklahoma Workers’ Compensation Court

1915 North Stiles Avenue · Oklahoma City, OK · 73105
210 Kerr State Office Building, 440 South Houston · Tulsa, OK · 74127
405-522-8600 · OKC918-581-2714 · TU · 800-522-8210 · In-state Toll Free
______________________________________________________________________________________

NOTICE OF PUBLIC HEARING
ON PROPOSED CHANGES TO
WORKERS’ COMPENSATION COURT RULES

______________________________________________________________________________________
The Oklahoma Workers’ Compensation Court invites public input on proposed changes to its Court
rules. The Court will hold a public hearing per 85 O.S., Section 303(D) on Wednesday, December 18, 2013
at 2:30 p.m. at the Workers’ Compensation Court’s Tulsa location, 210 Kerr State Office Building,
440 South Houston, Tulsa, Oklahoma.
All comments and suggested revisions (including a brief statement of need and proposed wording)
should be submitted in writing to Judge Owen T. Evans, Workers’ Compensation Court, 210 Kerr State
Office Building, 440 South Houston, Tulsa, Oklahoma 74127 or to Tish Sommer, Special Counsel, Workers’
Compensation Court, 1915 North Stiles Avenue, Oklahoma City, Oklahoma 73105; or sent electronically to
CourtRulesComments@owcc.state.ok.us. Written comments will be accepted by the Court until 5:00 p.m. on
December 17, 2013.
Copies of the proposed rules changes are available for viewing at the Workers’ Compensation Court’s
offices in Oklahoma City and Tulsa. The proposed changes also are available online at:
www.owcc.state.ok.us/Whats_new.htm
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BAR FOUNDATION NEWS

A Letter of Gratitude
Dear Oklahoma Bar Foundation Fellows, Community
Fellows and friends:
The holiday season is a
time of celebration, reflection
and appreciation for family,
friends, clients, colleagues
and our legal profession. As I
reflect on my year as president
of the Oklahoma Bar Foundation, one word comes to mind:
gratitude. I am grateful for my
year as OBF president and
have appreciated the opportunity, alongside the other OBF
executive officers and Board of
Trustees, to fulfill the OBF
mission — lawyers transforming lives through the advancement of education, citizenship
and justice for all.
Throughout 2013, the OBF
attained many milestones.
This past year, the OBF celebrated its 67th anniversary,
making it the third oldest bar
foundation in the United
States. This year also marked
the 35th anniversary of the

OBF Fellows Program, first
introduced at the OBA Annual
Meeting in 1978. Since that
time, the endowment of the
OBF has grown significantly
through the implementation of
mandatory interest on lawyer
trust accounts (IOLTA) in 2004,
annual Fellow contributions
and other donations. In addition, in 2013 the Court Grant
Program, which was started in
2009 through a cy pres award,
celebrated five years of grantmaking with total court grants
awarded to 31 Oklahoma
district courts for courtroom
computers, sound systems,
Wi-Fi, video systems, courtreporting and other technology equipment.
This past year also marked
the completion of the OBF’s
multi-year project to launch
its new website, www.okbar
foundation.org. The website
allows online contributions to
the OBF, online payment of
Fellow dues and contains upto-date information about the

OBF and its programs. Please
take a moment to review and
bookmark the website on
your computer.
As lawyers in our state
are aware, IOLTA revenues
flow directly to the OBF and
historically have been a major
source of funding for the
foundation. In the height of
higher interest rates on lawyer trust accounts, IOLTA
revenues in the mid-2000s
provided the OBF with the
opportunity to make grants
to law-related charities across
the state, totaling more than
$1 million annually.
With the extended lowinterest rate environment
predicted by the Federal
Reserve to remain near zero
through the end of 2014, the
IOLTA revenues for the OBF
are down more than 80 percent. The fallout from this
reduction in funding has
resulted in OBF grants totaling
around $460,000 this year —

The Oklahoma Bar Foundation honors The Garrett Law Center of Tulsa (left) and the OBA Family Law
Section with the very first prestigious new 2013 OBF Community Fellow Patron plaques during the OBA
Annual Meeting.
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including court grants and
scholarships. Grants are down
from the high of over
$1 million in 2007.
To maintain charitable support our grantees rely on to
meet the growing demands for
law-related services, the OBF
has worked to identify new
sources of fundraising. These
efforts by the OBF board led to
the 2013 inception of the OBF’s
Community Fellows Program
for county bar associations,
law firms, OBA sections,
banks, corporations and other
organizations. The program
gives non-individual donors
the ability to participate collectively as a group and receive
recognition as an annual
Community Fellow. The pro-

gram has three levels of giving: Patron ($2,500 or more per
year); Partner ($1,000 - $2,499
per year) and Supporter ($250
- $999 per year). We believe
the Community Fellows Program will grow to become one
of the stalwart components of
the OBF budget in future years
through the generous support
of our numerous organizational partners who are signing up
to work with the OBF to
achieve its mission.
What is true about families
in general is also true about
the Oklahoma Bar Foundation
and the Oklahoma Bar Association…we are better together.
The OBF is the charitable arm
of the OBA; and every year,
the OBF and OBA work collab-

oratively on many programs.
The OBA and OBF share a
building, but also so much
more, and the OBF is grateful
for its long and continuing
relationship with the OBA.
Many OBF Trustees are
current or former officers,
Board of Governors members
or active OBA committee
members.
Further, the OBF and OBA
staff members, headed by the
OBF’s dedicated, experienced
and wonderful executive
director, Nancy Norsworthy,
and the OBA’s executive director, John Morris Williams,
work hard to keep both boards
on track to fulfill our missions.
In September, the OBF Board
of Trustees and the OBA

Tributes and Memorials

A simple and meaningful way to honor those who have played an important role in your life or whose
accomplishments you would like to recognize.
Acknowledge the people you care about while helping to ensure that low-income and
disadvantaged Oklahomans can access the legal advice and assistance they need or that school children
learn about rights, responsibilities and the rule of law.
The OBF will notify your tribute or memorial recipient that you made a special remembrance gift
in their honor or in memory of a loved one to help the OBF continue working to make Oklahoma
a fairer and better place for everyone.
Help the OBF meet its ongoing mission - lawyers transforming lives through the advancement
of education, citizenship and justice for all.
Make your tribute or memorial gift today at: www.okbarfoundation.org/make-a-contribution
Or if you prefer, please make checks payable to:
Oklahoma Bar Foundation P. O. Box 53036 Oklahoma City OK 73152-3036
Email: foundation@okbar.org • Phone: 405-416-7070
The OBF respects the privacy of donors and will not sell or share your personal information.
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Board of Governors jointly
participated in the OBA Day
of Service project in support
of President Stuart’s “lawyers
giving back” initiative, which
was followed by a joint meeting and dinner for our boards.
The OBF is the charitable heart
of the OBA, and a “lawyer
giving back” is what every
Fellow of the OBF does each
time he or she writes a donation check. Together the OBF
and the OBA, along with our
members, Fellows and friends,
can achieve more than either
organization ever could alone.
Finally, a significant benchmark achievement for the
OBF in 2013 was surpassing
the $11 million threshold for
total grants made since the
OBF came into existence. Take
a moment to think about that.
Over the course of its history
the OBF — through the dollars
donated by lawyers like you

and me — has given away
over $11 million dollars to
organizations like Legal Aid,
Oklahoma Lawyers for
Children, Tulsa Lawyers for
Children, teen court, domestic
violence support and counseling organizations, mock trial
competitions and many others.
We estimate that OBF grants
impact the lives of more than
90,000 Oklahomans each year;
meaning that over the course
of OBF’s history of grant-making, the lives of millions of
Oklahomans have been
touched and improved. Lawyers and Fellows, acting in
partnership through the OBF,
make a difference!
I hope the OBF makes you
proud to be a part of the Oklahoma bar. If you are not currently an OBF Fellow, please
join over 1,700 Oklahoma lawyers by becoming a Fellow. If
you have completed your ini-

tial pledge as a Fellow, please
become a Sustaining or Benefactor Fellow, and continue
your support for the OBF’s
charitable causes of promoting
justice, providing law-related
services and advancing public
awareness and a better understanding of the law.
Thank you for a great year
and best wishes from the
Oklahoma Bar Foundation
for a healthy and prosperous
2014.
With gratitude,

Susan B. Shields
2013 OBF President
Ms. Shields is OBF president and
can be reached at susan.shields@
mcafeetaft.com.

2013 OBA Board of Governors and OBF Board of Trustees complete its Day of Service Project during September.
Give online at www.okbarfoundation.org or send checks payable to
Oklahoma Bar Foundation, P.O. Box 53036, Oklahoma City, OK 73152-3036
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YOUNG LAWYERS DIVISION

End Nears for Another
Successful Year
By Joe Vorndran
The holiday season is upon
us, as is the time of year when
we all begin to evaluate the
successes and failures of the
previous 11 months. I hope
that each of you finds that the
good far outweighs the bad
and is able to look toward
2014 with renewed vigor. As I
conclude my time as chair of
the YLD, this process is particularly bittersweet. While I am
somewhat relieved to regain a
significant portion of my time,
there is no doubt that I will
miss the position — particularly the daily interaction with
the OBA and my fellow young
lawyers. It has been a wonderful ride, and it is with great
pride that I report that the
YLD enjoyed great success
again this year.
When President Stuart
announced that community
service would be the focus of
his year as OBA president,
YLD leadership decided very
quickly that our concentration
would be to assist in this very
important statewide initiative.
I am happy to report that the
OBA Day of Service was a
huge success and would not
have been possible without
the countless hours of hard
work provided by YLD members. I want to personally
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thank each of you who participated in this event.
In addition, the YLD continued its annual projects geared
toward welcoming new lawyers to the profession. The
YLD once again prepared and
passed out bar exam survival
kits to everyone taking the bar
exam, provided a reception
immediately following each

It has been a
wonderful ride, and it
is with great pride that
I report that the YLD
enjoyed great success
again this year.
swearing-in ceremony and
hosted multiple networking
events for young lawyers
throughout the state.
These accomplishments are
the result of the hard work of
many, and I would be remiss if
I did not thank some of them
by name: The YLD Board of
Directors, who showed amaz-
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2013 YLD Chair
Joe Vorndran
ing flexibility and grace as we
maneuvered through some
early challenges; Brandi
Nowakowski for her efforts in
coordinating the OBA Day of
Service; President Jim Stuart
for his unwavering support;
John Morris Williams for his
steadying advice; and last
but not least, Jennifer Castillo,
Kaleb Hennigh and LeAnne
McGill for their counsel,
encouragement and friendship. I will be forever grateful
to each of these persons and to
the OBA for the opportunity
that I have been given to serve
the YLD.
Mr. Vorndran practices in
Shawnee and serves as the YLD
chairperson. He can be reached at
joe@sdtlaw.com.
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FOR YOUR INFORMATION
Lawyers Devote Time, Talent to Service in 2013
During 2013, OBA President Jim Stuart has made it
his priority to encourage all Oklahoma lawyers
and law firms to give back to their communities.
Two recent large-scale projects demonstrated the
warmth and generosity of OBA members during
the holiday season.
Lawyers Fighting Hunger, for the fourth year in a
row, brought together 60 different law firms and
other community groups to help less fortunate
Oklahomans. This year, the group raised more
than $70,000 to purchase frozen turkeys for low-income Oklahomans. More than 5,000 families in
Oklahoma City, El Reno, Mustang and Norman
received Thanksgiving turkeys and food boxes to
complete their holiday meal.
In Shawnee, the West Law Firm donated hundreds
of coats to those in need through a partnership
with the local Salvation Army. The coats will be
desperately needed during the upcoming winter
season, with temperatures expected to often
plunge below freezing over the next few months.
Since the coat program’s inception in 2009, more
than 600 coats have been given to those in need.
The program was the subject of a recent feature
story in the Shawnee News-Star.

OBA members David Bernstein, Noble
McIntyre and Kara McBride along with
several Norman firefighters distribute turkeys to needy families at the Bernstein Law
Office on Nov. 22, one of five turkey giveaways that took place in November.

Although the OBA’s ‘Year of Stuartship’ concludes
this month, it is hoped that OBA members will continue to be inspired by the goodwill and
big hearts of the lawyers who served their communities so well in 2013.
Shawnee lawyer Brad West (left) and
Donna Rogers present the West Law
Firm’s donation of hundreds of winter
coats to Shawnee-area Salvation Army
Lieutenants Elaine and Philip Canning.
Photo credit: Ed Blochowiak, Shawnee
News-Star.
OBA Holiday Closings

Volunteers Critical to OBA Success

The Oklahoma Bar Center will
be closed Tuesday, Dec. 24, and
Wednesday, Dec. 25, for the Christmas
holiday. In addition, the bar center
will close Wednesday, Jan. 1, 2014,
for the New Year’s holiday.

Joining an OBA committee not only helps further
the work of the association, but is a fun networking
and social opportunity for you! President-Elect
Renée DeMoss invites all Oklahoma lawyers to
sign up for an OBA committee or to re-enlist if
your term is expiring. Signing up for a committee
online is easy at my.okbar.org.
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Heroes Program Celebrates Third Anniversary
The Oklahoma Lawyers for America’s Heroes Program celebrated its third anniversary on
Veterans Day and is still going strong. Take a look at how we are doing, and sign up to assist
an Oklahoma service member at www.okbar.org/heroes/volunteer.

New OBA Board Members to Take Oath
Nine new members of the OBA Board of Governors
are set to be sworn in to their positions Jan. 10, 2014,
at 10 a.m. in the Supreme Court Ceremonial Courtroom at the State Capitol. Officers set to take the oath
and their new positions are Renée DeMoss, Tulsa,
president; David Poarch, Norman, president-elect;
and Susan S. Shields, Oklahoma City, vice president.
To be sworn into the Board of
Governors to represent their
judicial districts for three-year
terms are John W. Kinslow,
Lawton; James R. Marshall,
Shawnee; Kevin T. Sain,
Idabel; and Deirdre O’Neil
Dexter, at large, Sand Springs.
To be sworn into one-year
terms on the board are Jim
Stuart, Shawnee, immediate
past president; and Kaleb
Hennigh, Enid, Young
Lawyers Division chairperson.
Vol. 84 — No. 33 — 12/14/2013
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MCLE
Deadline
Approaching
Dec. 31 is the
deadline to earn
any remaining
MCLE credit
you need for
2013 without
having to pay
a late fee. Not
sure how much
credit you still
need? You can view your MCLE
transcript online at my.OKBar.org.
You can also pay dues online and
register for any CLE you still need.
Check out great fall offerings at
www.okbar.org/members/CLE! If
you have questions about your
credits, email mcle@okbar.org.
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Lawyers Helping Lawyers Resources Available for OBA Members
Relaxation is something everyone can use after the hectic holiday season and lawyers are no
exception! Make plans to attend one of the Jan. 2, 2014, meetings of the monthly Lawyers
Helping Lawyers discussion groups, when “Mindfulness/Relaxation” will be the featured
topic. The discussion groups take place in Oklahoma City and Tulsa the first Thursday of each
month. Each meeting is facilitated by committee members and a licensed mental health professional. In Oklahoma City, the group meets from 6 – 7:30 p.m. at the office of Tom Cummings,
701 N.W. 13th Street. The Tulsa meeting time is 7 – 8:30 p.m. at the TU College of Law, John
Rogers Hall, 3120 E. 4th Place, Room 206. There is no cost to attend and snacks will be provided. RSVPs to Kim Reber, kimreber@cabainc.com, are encouraged to ensure there is food for all.
Is holiday stress or any other mental health or substance abuse issue already taking a toll?
Help is just a phone call away. The OBA crisis counseling hotline is open 24 hours a day, seven
days a week. All calls are strictly confidential. Call toll free 800-364-7886.

GET HELP NOW
Depression • Addictions • Relationships

800.364.7886 day or night
All calls are kept strictly confidential
Relocation Notice

OBA Member Resignations

The U.S. Attorney’s Office in Muskogee has
relocated and all correspondence should be
sent to:

The following members have resigned as
members of the association and notice is
hereby given of such resignation:

U.S. Department of Justice
United States Attorney’s Office
Eastern District of Oklahoma
520 Denison Ave.
Muskogee, OK 74401

Michael Joe Stancampiano
OBA No. 8549
241 Bluebird Lane
Bayfield, CO 81122

OBA Member Reinstatement
The following member of the OBA suspended
for nonpayment of dues or noncompliance
with the Rules for Mandatory Continuing
Legal Education has complied with the
requirements for reinstatement, and notice
is hereby given of such reinstatement:
Mark Edward Heidenreiter
OBA No. 22591
9728 S. 70th E. Ave.
Tulsa, OK 74133

2700

Patrick Welsh Willison
OBA No. 9706
1509 Jefferson St.
Paducah, KY 42001
Daniel Thomas Zemke
OBA No. 20381
Law Office of Daniel T. Zemke
P. O. Box 2603
Telluride, CO 81435
Marc R. Stimpert
OBA No. 18147
201 Spear Street, Suite 1100
San Francisco, CA 94105
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BENCH & BAR BRIEFS

M

ary Ellen Ternes, a
shareholder with
McAfee & Taft, has been
elected by the Fellows of the
American College of Environmental Lawyers to its board
of regents for a three-year
term. The ACEL is a professional association of lawyers
drawn from private practice,
academia, government and
not-for-profit organizations
who have practiced in the
field of environmental law
for at least 15 years.

T

he ABA recently appointed Crowe & Dunlevy
attorney André Caldwell
to the Leadership Fellows
Program of its Section of Litigation for the 2013-14 year.
The program provides lawyers in underrepresented
groups with opportunities to
participate in leadership roles
within the section of litigation. As a leadership fellow,
Mr. Caldwell will be working
in a leadership capacity in the
Trial Evidence Committee
and Diversity and Inclusion
Committee.

G

ov. Mary Fallin has
appointed Robert H.
Gilliland Jr., a trial lawyer
with McAfee & Taft, to serve
on the newly created Oklahoma Workers’ Compensation
Commission. The threemember commission, which
was established following the
passage of the state’s landVol. 84 — No. 33 — 12/14/2013

mark workers’ compensation
reform law, is responsible for
overseeing Oklahoma’s new
administrative system that
goes into effect Feb. 1, 2014.
Gilliland was appointed
to a four-year term, effective
Nov. 6, 2013.

T

he OCU School of Law
recognized several bar
members with alumni
awards. William J. “Bill”
Shdeed received the Justice
Marian P. Opala Award of
Lifetime Achievement and
Vicki Z. Behenna was honored with the Distinguished
Law Alumna award. The law
firm of Pierce Couch Hendrickson Baysinger and Green
LLP received the Law Firm
Mark of Distinction.

A

ssistant U.S. Attorney for
the Western District of
Oklahoma, Robert Don Gifford, has been named the
OBA Criminal Law Section
2013 Professional Advocate of
the Year as a prosecutor. The
award for the prosecutor of
the year is recommended by
the defense bar.

S

haron Voorhees has been
reappointed by Gov. Mary
Fallin as a commissioner for
the Oklahoma Community
Service Commission. The
commission administers the
funds for AmeriCorps in the
State of Oklahoma. Ms. Voorhees has served as a commissioner since 2002. She was
elected commission chair and
served in that capacity for the
year 2013, and was re-elected
to serve as chair for the
year 2014.
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T

had Balkman has been
appointed by Gov. Mary
Fallin as Cleveland County
district judge, taking over for
the remainder of Judge Tom
Lucas’ four-year term. Judge
Balkman will be on the ballot
for a four-year term in 2014.

H

eron, Fox & Trout PC
announces Patrick R.B.
Sherry has been made partner in the firm. Mr. Sherry’s
practice focuses on general
civil litigation defense with
an emphasis on healthcare
defense. He graduated from
Georgetown University Law
Center in 1999.

K

arl F. Hirsch, John R.
Morris and Donald F.
Heath Jr. announce the formation of a new law firm,
Hirsch, Morris & Heath
PLLC, located at 100 Park
Ave., Suite 400, Oklahoma
City. The main focus of the
firm is within the oil and gas
industry with additional
emphasis in federal and civil
litigation, general corporate
business, real estate, trusts
and wills. Mr. Hirsch graduated from the OU College of
Law in 1978 and focuses his
practice on oil and gas, natural resources and real estate.
Mr. Morris received his J.D. in
1980 from OU and focuses his
practice on commercial and
oil and gas litigation. Mr.
Heath earned his J.D. from
OU in 1982 and focuses his
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practice on oil and gas title
examinations and oil and gas
transactions.

R

ebekah L. Guthrie and
Lorena Rivas Tiemann
announce the opening of their
new office, Law Offices of
Guthrie & Rivas PLLC, located at 2326 S. Garnett Road,
Suite F, Tulsa. They practice
primarily in the area of immigration and may be reached
at 918-949-3565.

T

itus Hillis Reynolds Love
Dickman and McCalmon
announces Alex F. Trinidad
and Casper J. den Harder
have joined the firm as associates. Mr. Trinidad holds a B.S.
in business administration
from OSU and earned his J.D.
from OU. Mr. den Harder
holds a B.A., M.S. and J.D.
from TU. He was an editor of
the Tulsa Law Review and was
awarded the Order of the Barristers and the Order of the
Curule Chair.

P

ray Walker announces
William B. Jones and
Kaycee R. Spears have joined
the firm as associates. Mr.
Jones will practice in the
areas of business, corporate,
real estate and labor and
employment law. He holds a
J.D. from Notre Dame Law
School where he served as
editor of the Notre Dame Journal of Legislation and the Journal of International and Comparative Law. Ms. Spears will
focus her practice on energy
law and oil and gas title
examinations. She is a graduate of the OU College of Law
where she received numerous
awards including the American Jurisprudence Award in
legal research and writing.

C

rutchmer & Barnes
announces that Grayson
M. Barnes and Jaklyn K.
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Garrett have joined the firm
as associate attorneys. Mr.
Barnes earned his J.D. from
the OU College of Law in
2013 where he was listed on
the dean’s honor roll and
received the American Jurisprudence award for Professional Responsibility. While in
law school, he attended the
Summer Oxford Program and
worked in the OU legal clinic.
He graduated with a B.B.A.
from OU in 2010. His practice
will focus on oil and gas law.
Ms. Garrett earned her J.D.
from the OU College of Law
in 2013 where she served as
business development editor
for the American Indian Law
Review. She is a member of
Phi Delta Phi and the Order
of the Coif. She is a recipient
of the American Jurisprudence Awards for torts I,
torts II, constitutional law,
litigation skills, insurance law,
civil clinic, American legal
history and the Larry Siria
Community Service Award.
She graduated summa cum
laude with a B.A. in letters in
2010 from OU and was a
member of Phi Beta Kappa
Honor Society. Her practice
will focus on oil and gas law
and title examination.

P

hillips Murrah announces
Nicholle Jones Edwards
has joined the firm and will
chair its new family law practice. Ms. Edwards, along with
family law attorneys Robert
Campbell and Kenneth Tillotson, will complement the
firm’s tax and estate planning
practice areas, expanding
the firm’s capacity to resolve
personal legal matters. Her
practice focuses on family law
with an emphasis in representing clients in divorce,
asset valuation and custody
matters, and was most recently a partner with the Oklaho-
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ma City law firm of Mullins,
Hirsch, Edwards, Heath,
White & Martinez PC. She
has served as the co-chair of
the Oklahoma County Bar
Association’s Family Law
Section and is a speaker on
family law issues.

C

harles T. Plake and Monica A. Plake announce
the opening of their law practice, Mountain West Business
Law PC, located in Estes
Park, Colo. Mr. Plake is a
Tulsa native and a 1993 graduate of the TU College of
Law. He has previously
held senior in-house positions
at the Williams Co., WilTel
Communications and the
John Zink Cos., and continues
to serve as the outside general counsel for Zeeco Inc. Mr.
Plake’s private practice focuses on the areas of commercial
transactions and business
organization, construction
law, real estate and international law. Ms. Plake is a 1997
graduate of the TU College of
Law and has held senior inhouse positions at both the
Williams Co. and Magellan
Midstream Partners. Her
primary practice areas are
commercial transactions,
trademark registration, intellectual property licensing,
software agreements and
labor and employment law.
Mr. and Ms. Plake are
licensed to practice law in
both Oklahoma and Colorado, and the firm will service
individual and business clients in Oklahoma and the
northern Colorado and Denver metro areas. The firm is
located at 1204 Graves Ave.,
Estes Park, Colo., 80517, and
the web address is www.
mtnwestlegal.com. Mr. and
Ms. Plake can be reached at
970-557-4040 or at info@
mtnwestlegal.com.
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C

hristopher S. Heroux has
joined the national law
firm Kutak Rock LLP as of
counsel in the firm’s Denver
office. He will continue to
focus his practice in the areas
of oil and gas, mining, commercial real estate and general business transactions. He
can be reached at 1801 California St., Suite 3000, Denver,
Colo., 80202 or by telephone
at 303-297-2400.

M

ulinix Ogden Hall &
Ludlam PLLC announces the addition of Rand C.
Eddy as of counsel with the
firm and Andrew Ralph
Harroz, Collin R. Walke,
William R. Pace and Alyson
T. Gildner as associates. Mr.
Eddy graduated from Franklin and Marshall College in
1983 and holds a J.D. from the
OCU School of Law where he
served as an editor on the
OCU Law Review. He has been
a county and federal assistant
public defender, assistant city
attorney and private practitioner. His practice focuses on
employment law, business/
contract litigation, civil rights
and criminal defense. He is
a master in the Ruth Bader
Ginsberg Inn of Court. Mr.
Harroz completed his undergraduate studies at OU in
2006 and graduated from the
OU College of Law in 2009.
He has focused his practice
in the areas of business
litigation, the formation of
business entities, real estate
transactions and various
other commercial contracts.
Mr. Walke’s practice is
focused in the areas of business litigation, family law,
estate and business planning
and personal injury. He is
currently the chair of the OBA
Appellate Section and OBA
Solo Small Firm Conference
Committee. He is a graduate
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of the OBA Leadership Academy. He graduated with a
B.A. in philosophy from OSU,
and graduated magna cum
laude from the OCU School of
Law. Mr. Pace joined the firm
in 2013. He completed his
undergraduate studies in
finance at OU in 2008 and
earned his law degree from
OCU in 2012. He was a member of the Phi Delta Phi honors fraternity, president of the
Corporate Law Association
and was on the dean’s
honor roll. He is currently
a member of the Oklahoma
City Mineral Lawyers Society,
Oklahoma City Association of
Professional Landmen and
the Robert J. Turner Inn of
Court. He focuses his practice
in the areas of commercial litigation and transactions, real
estate litigation and transactions, oil and gas law, wills
trusts and estate and business
planning. Ms. Gildner
received her B.A. in legal
studies from the University
of Central Florida in 2003. She
served in the United States
Air Force from 2005 to 2009
and was stationed at Tinker
Air Force Base. During her
enlistment, she completed an
A.A.S. in Air and Space Operations Technology from the
Community College of the
Air Force in 2008. She then
obtained her master’s in
human relations degree in
2011. Thereafter, she received
her J.D. from OU in 2012,
where she was a member of
the Oklahoma Law Review. In
2013 she earned her master of
laws degree in energy, natural
resources, and Native American law from OU. She concentrates her practice in the
areas of renewable energy
law, natural resources and
agriculture law, American
Indian law, civil litigation,
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insurance, probate and
guardianships.

M

cAfee & Taft announces
that healthcare lawyer
Lesley Ford Richer has joined
the firm’s Tulsa office. Ms.
Richer’s practice encompasses
a broad range of administrative and regulatory compliance matters, healthcare
transactions, business consulting and related litigation.
Her clients include hospitals
and hospital systems, physician groups, mental health
and long-term care facilities
and individual healthcare
professionals. Prior to joining
McAfee & Taft, she worked in
private practice for more than
10 years, much of it devoted
to the healthcare industry. She
has also previously served as
president of the Oklahoma
Health Lawyers Association.
Ms. Richer earned her law
degree from Southern Methodist University, where she
served as the articles editor
of the Computer Law Review
and Technology Journal. She
holds a bachelor’s degree
from the University of
Notre Dame.

D

on Herring and Roe
Simmons announce the
formation of Herring Simmons, a full service law firm
located at 101 E. Hurd, Suite
E in Edmond. Mr. Herring is
a 1990 graduate of the OU
College of Law. He will continue to practice in the areas
of criminal law in state and
federal courts, personal injury, family law and oil and
gas. Mr. Simmons is a 2002
graduate of OCU School of
Law where he served as the
articles editor for the OCU
Law Review. He will continue
to practice in the areas of
family law, corporate and
business law, estate planning,
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civil litigation, juvenile
law and criminal law. The
firm’s telephone number is
405-562-4205, and the fax
number is 405-562-4301.

T

he Oklahoma City law
firm of Michael BrooksJiménez PC announces the
opening of its new Tulsa
office. The Tulsa branch is
now located at 10802 E. 31st
Street, Suite A, Tulsa. Originally founded in 1998,
Michael Brooks-Jiménez and
the lawyers who make up his
team are fluent in English and
Spanish. The firm specializes
in immigration law, personal
injury, criminal defense and
workers’ compensation.

M

ichael Brooks-Jimenez
PC announces that
Alberto Franco has joined the
firm as an associate. Mr. Franco graduated with a B.S. in
business administration from
the University of Illinois at
Chicago and received his J.D.
from the TU College of Law.
For the past six years, Mr.
Franco worked for a law firm
in Tulsa specializing in civil
litigation, insurance defense
and serious personal injury
and workers’ compensation
matters. His practice will
include an emphasis on the
Tulsa area’s Hispanic population in the areas of personal
injury, workers’ compensation, criminal defense and
immigration. His new office
address is 10802 E. 31st Street,
Suite A, Tulsa.

she served on the editorial
board for the Oklahoma Law
Review and was the recipient
of the Salem Civil Rights
Award and Scholarship. She
received her J.D. with honors,
from the OU College of Law
in 2010 and holds a bachelor’s degree from OU.

E

ric L. Johnson of the
Oklahoma City office of
Hudson Cook LLP spoke at
the AutoStar Innovate 2013
Conference in Ft. Worth on
Sept. 24. His topics were
“What is a Compliance Management System & Why You
Need One Now” and “Other
Than the CFPB, What Else is
Going On?” Mr. Johnson also
spoke at the CreditRe Vehicle
Related Protection Products
Conference in Grapevine,
Texas on Oct. 31. His topic
was “Aftermarket Products
and the Consumer Financial
Protection Bureau’s Expectations with Respect to Vendor
Management.”

T.

H

Douglas Stump of
Stump & Associates, an
Oklahoma City attorney and
President of the American
Immigration Lawyers Association, was a guest speaker
for Office of the Citizenship
and Immigration Services
Ombudsman’s Third Annual
Conference on Oct. 24 at the
National Archives in Washington, D.C., titled “Government and Stakeholders
Together: Improving Immigration Services.” He presented a discussion on provisional unlawful presence waivers

2704

The Oklahoma Bar Journal

all Estill announces Kristen Evans has joined the
firm’s Tulsa office. Ms. Evans
is a litigation attorney who
primarily focuses on trial and
appellate motion practice in
healthcare, products liability,
medical malpractice, employment and insurance bad faith
cases. While in law school,

and policy considerations
impacting adjudication standards. He served on a panel
with representatives from the
U.S. Citizenship and Immigration Services and U.S.
Department of State. He previously made a presentation
for the Second Annual Rocky
Mountain Immigration Law
Conference on Oct. 17 addressing legislative developments in Washington, D.C.,
on immigration law and
recent processing issues for
family and business immigration practitioners. He
also presented a paper,
“Advanced Practice Tips for
Provisional Waivers and Traditional Unlawful Presence
Waivers,” and lead a discussion on “Hot Topics, Legislative and Administrative
Updates” at the American
Immigration Lawyers Association Conference in Anaheim,
Calif., in early November.

D

istrict Judge Kurt Glassco of Tulsa and Pawnee
counties, recently presented
“The Trial of a Crimincal
Case” to the Tulsa Police
Academy 2013 class. The
officers spent the morning
observing arraignments, a
preliminary hearing and a
first-degree murder trial in
Judge Glassco’s courtroom.
The judge lectured at the
academy in the afternoon.
The curriculum was approved by the Council on
Law Enforcement Education
and Training for the basic
police academy. Judge Glassco previously participated in
a panel discussion on intergovernmental law enforcement agreements between
Native American tribes,
municipalities and county
governments at the Sovereignty Symposium in Oklahoma City this summer.
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S

haron Voorhees presented
“A Case Study in Ethics
for Probate” to the South
Oklahoma City Lawyer’s
Association last month. Ms.
Voorhees is currently secretary of the association and
was elected vice president for
2014. Ms. Voorhees is a partner in Shelton Voorhees Law
Group and has a general civil
practice, including appeals.

How to place an announcement: The Oklahoma Bar Journal
welcomes short articles or
news items about OBA mem-

bers and upcoming meetings.
If you are an OBA member and
you’ve moved, become a partner, hired an associate, taken
on a partner, received a promotion or an award, or given a
talk or speech with statewide
or national stature, we’d like
to hear from you. Sections,
committees, and county bar
associations are encouraged
to submit short stories about
upcoming or recent activities.
Honors bestowed by other
publications (e.g., Super Lawyers, Best Lawyers, etc.) will not
be accepted as announcements

(Oklahoma-based publications
are the exception.) Information
selected for publication is
printed at no cost, subject to
editing, and printed as space
permits.
Submit news items via email to:
Jarrod Beckstrom
Communications Dept.
Oklahoma Bar Association
405-416-7084
barbriefs@okbar.org

Articles for the Jan. 18 issue
must be received by Dec. 16.

IN MEMORIAM

G

eorge Wendell Cathey
died Oct. 15, 2013. He
was born Dec. 1, 1938, in
Durant. He graduated from
Classen High School in 1957
in Oklahoma City. He attended Kemper Military School
and Junior College where he
earned letters in football and
track. He received his undergraduate degree and J.D. from
OU and was admitted to practice law in Oklahoma in 1967.
He was a member of the
National Guard, Air Force
Reserve, Advisory Board of
Directors of the Oklahoma
Trial Lawyers Association,
Fellow of the Oklahoma Bar
Foundation, Phi Lambda
Epsilon, Kappa Alpha Order,
32nd degree Mason, Little
Dixie Shrine Club and the
First Baptist Church in
Durant. He was appointed
to serve by the Oklahoma
Supreme Court as a judge of
the Court of Appeals Temporary Division 172 in 1982. He
taught business law at Southeastern Oklahoma State University and actively practiced
law as a trial lawyer for more
than 46 years. During his
practice of law he represented
people in civil and criminal
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cases. He liked horse racing
and started going to the horse
races in Hot Springs, Ark., in
1954 and continued for more
than 50 years. He was a scuba
diver, learned to fly when he
was 59 years old, played golf
at the Old Course and at
Carnoustie in Scotland. He
enjoyed life to the fullest and
he had a great life. Memorial
contributions may be made
to the First Baptist Church,
Durant, Oklahoma or a charity of your choice.

C

raig Hyett Carter died
Nov. 5, 2013, in Tulsa. He
was born Nov. 30, 1971, in
Clovis, N.M. He graduated
from TU in 1997 and formed
Carter Law Office in Tulsa
one year later in 1998.

G

lenn Edward Davis died
Nov. 8, 2013. He was born
on May 27, 1938, in Flushing,
N.Y. He received his education in Union County, N.J., at
Jonathan Dayton Regional
High School where he graduated in 1956. He attended
Muhlenberg College in Allentown, Pa., where he earned a
degree in sociology. He
attended Rutgers Law School
in Newark, N.J., where he
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received his J.D. and served
as the associate editor of the
Rutgers Law Review from 1961
to 1963. He was drafted into
the U.S. Army where he
served until receiving his
honorable discharge. He was
employed with the Joseph
Doran Law Firm in Trenton,
N.J., and was then employed
with Gulf Oil Company in
Philadelphia from 1970 until
1977. Mr. Davis came to Bartlesville in 1977 as a corporate
attorney in pipeline and maritime law for Phillips Petroleum Co. Following his retirement from Phillips in 1994, he
opened the Glenn E. Davis
law firm in Bartlesville and
was a public defender in
Osage and Pawnee counties
since 1998. Mr. Davis served
as president of the Bartlesville
Civic Ballet. He was also an
active volunteer for Big Brothers Big Sisters. He held an
honorary engineering degree
from New Mexico State University, taught a legal class at
Oklahoma Wesleyan University, was the first male Girl
Scout Troop Leader of Troop #
267 in Bartlesville, a Y Indian
Guide and an avid jogger and
astronomer. He was a member

2705

of the St. Luke’s Episcopal
Church. In lieu of flowers a
memorial has been established for Polycystic Kidney
Disease Research and memorial contributions may be sent
to to the National Kidney
Foundation, 10600 S. Pennsylvania Ave, Suite 16-144, Oklahoma City, 73170-4256.
Fishburn died Nov. 6,
J.C.2013.
He was born on Feb.

27, 1925, in Moore. He attended Moore Public Schools and
continued his education at
OSU. He received his J.D. at
the OCU School of Law in
1963. He was employed as
an attorney at the Oklahoma
State Employment Security
Administration where he
retired after 20 years of service. He was a member of
Southern Hills Baptist Church
and Sertoma. Mr. Fishburn
served in the U.S. Army,
Company A, 519th Military
Police Battalion. He served
from July 21, 1944, to Aug.
12, 1946. He was awarded the
Combat Infantryman Badge
on April 1, 1945. He also
received the Asiatic-Pacific
Campaign Ribbon with one
Bronze Star and one Arrowhead, the Philippine Liberation Ribbon with one Bronze
Star, Good Conduct Medal,
Army Occupation Ribbon
(Japan), Victory Ribbon with
three Overseas Service Bars
and the Honorable Service
Lapel Button.

R

ichard Weldon Freeman
Sr., died Oct. 25, 2013. He
was born Nov. 27, 1931, in
Oklahoma City. After graduating from Classen High
School in 1949, he attended
Austin College in Sherman,
Texas. He served in the United States Air Force during
the Korean Conflict and
trained at Syracuse Universi-
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ty as a Russian linguist for
the Air Force. Later, after
receiving a B.A. from OU
and a J.D. from the OCU
School of Law, he practiced
law in a partnership with Leamon Freeman for many years
in Oklahoma City. In 1985, he
was appointed as a special
judge for the Oklahoma
County District Court before
he was elected as a district
judge in 1986. After retiring
from the bench in 1999, he
enjoyed some of the best
years of his life on the farm
he purchased near Cashion.
There, he led the leisurely life
of a part-time farmer enjoying
his cattle, his beagles, his
grandchildren and greatgrandchildren. Memorial contributions can be made to
Mercy Hospice or the American Cancer Society in lieu of
flowers.

Lane Gunter died Oct.
Jerry
31, 2013. He was born July

16, 1959, in Monroe, La., and
received his B.A. from North
Eastern Louisiana University
and also received a degree
from Rhema Bible college in
1984. In 1996, he earned his
J.D. from TU. He was a
preacher in Iowa and had a
traveling ministry. In his legal
practice, he focused on bankruptcy and worked at the
Tulsa law firm Winters &
King Inc. He enjoyed playing
golf, hiking, working out, eating ice cream, watching football, Sci Fi and going to the
movies. Jerry had a passion
for helping people. Memorial
contributions may be made to
the Pancreatic Cancer Action
Network, 1500 Rosecrans
Ave., # 200, Manhattan Beach,
Calif., 90266, or the Rhema
Bible Church Building Fund,
1025 E. Kenosha, Broken
Arrow, 74012.
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H

al L. Hefner died Thursday, Nov. 21, 2013. He
was born July 3, 1925, in Vian.
Shortly after graduating high
school in Wagoner in 1943,
he joined the U.S. Navy and
served three years during
World War II. After the war,
he attended the School of
Pharmacy at OU, where he
graduated in 1949. In 1952, he
moved to Henryetta and purchased Hefner Drug, which
he owned and operated for
19 years. In 1972, he moved to
Oklahoma City when he was
appointed purchasing director
for the State of Oklahoma. He
also attended the OCU School
of Law, obtaining a J.D. in
1976. Mr. Hefner continued
to have an active military
career. In 1953, he was commissioned as an officer in the
45th Infantry Division of the
Oklahoma Army National
Guard. He advanced through
the officers’ ranks, spending
the last five years of military
service on active duty on the
staff and faculty of the U.S.
Army War College in Carlisle
Barracks, Pa. He retired as a
Brigadier General in 1980.
Following his military retirement, Mr. Hefner was
employed in the legal division
of the Oklahoma Tax Commission, from which he
retired in 1986. He then
served the next eight years
in private law practice and
as municipal judge for Collinsville. He was an active
member for years in the
United Methodist Church in
Henryetta, Owasso and Midwest City where he taught
Sunday school and served on
many of the church’s boards
and committees. Memorial
contributions may be made to
The Salvation Army, Wickline
United Methodist or a charity
of your choice.
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F

rank Hesketh Jaques II
died Nov. 11, 2013. He was
born Nov. 8, 1934, in Oklahoma City. He graduated from
Ada High School in 1952 and
went on to the University of
Oklahoma, where he earned a
bachelor’s degree in political
science in 1956. Mr. Jaques
completed his senior year of
undergraduate studies and
his first year of law school
simultaneously, graduating
Phi Beta Kappa from the OU
College of Law in 1958. While
at OU, Mr. Jaques was a member of the Lambda Chi Alpha
fraternity. He was also a
member of the Air Force
ROTC. Following graduation
and acceptance by the bar,
Mr. Jaques served in the
U.S. Air Force judge advocate
general’s office from 19581960. He practiced law in
Ada for 53 years and served
on the Oklahoma Board of Bar
Examiners for 35 years. He
was a co-founder of Pre-Paid
Legal. He was a member of
the First Presbyterian Church.
Memorial contributions may
be made to the First Presbyterian Church, 301 E. Kings
Road, Ada, 74820.
Taylor Massey died
Jack
Nov. 18, 2013. He was born

May 7, 1927, in Frederick and
lived in Tipton until he was
seven years old, when he
moved to a farm south of Elk
City. Following graduation
from St. John’s Military Academy in 1945, he entered the
Navy’s one-year radar technician program. After being
discharged, he entered the
University of Oklahoma
where he became a member
of the Beta Theta Pi fraternity.
Upon graduation with a degree in business, he entered
the life insurance business. He
returned to OU and received
his law degree in 1957. While

Vol. 84 — No. 33 — 12/14/2013

attending law school he sold
life insurance and completed
all the requirements for the
Chartered Life Underwriter
designation in 1956. He was
a member of various professional organizations. He
joined United Founders Life
Insurance Company in 1963
and served as executive vice
president and corporate secretary of the company and its
various subsidiary companies,
as well as serving on the
board of directors of all the
companies. He was as an
active member in Nichols
Hills United Methodist
Church, serving on numerous
committees as well as treasurer for many years. He became
active in leadership positions
in scouting and served as
scoutmaster of Troup 193. He
was a member of the Beacon
Club, Quail Creek Golf and
Country Club and the Oklahoma City Boat Club. He
enjoyed sailing, hunting and
fishing. Memorial contributions may be made to Nichols
Hills United Methodist
Church or to Epworth Villa.

A

lbert Ray Matthews died
Nov. 30, 2013. He was
born Dec. 15, 1930, in Brush
Hill and attended school in
Onapa. Al joined the United
States Air Force on Jan. 10,
1951. He graduated from OSU
in 1957. In 1960, he graduated
with a law degree from OU.
He began his law practice in
Muskogee in 1960 and his
legal career spanned 50 years.
Practicing law remained his
first passion throughout his
life because he loved helping
people. He was a member of
the Bedouin Shrine and also
served as potentate in 1971.
He also served on the Muskogee School Board, Muskogee
Fair Board and Muskogee
Roundup Club. His second
The Oklahoma Bar Journal

passion was rodeo. He was a
Senior Pro Rodeo Association
world champion calf roper
and was inducted into the
Senior Pro Rodeo Hall of
Fame in 2002. The Senior Pro
Rodeo Association had to
keep adding age brackets
because he wouldn’t quit roping. In the 70 and over bracket, he won the break away
roping competition in Hamilton, Mont., with a 2.7 at the
age of 80. Above all of his
passions, spending time
with his family was first
and foremost.

B

enjamin Lee McCullar
died Oct. 30, 2013. Born
Dec. 13, 1953, Mr. McCullar
was a lifelong resident of
Shawnee attending Washington Elementary School and
graduating from Bethel High
School. He loved music and
was an accomplished musician playing both the piano
and guitar. In his youth, he
assisted his father, Doyle
McCullar, in the family construction business before
receiving a bachelor’s degree
in liberal studies with distinction from OU in 1989. He
came to his professional calling and passion in life — the
law — as an adult graduating
with his J.D. from OU in 1992.
After his admission to the bar,
he worked as public defender
representing capital murder
defendants and their appeals
until he entered private practice in 1996. He continued in
private practice for 17 years.
He was the city attorney for
Meeker, past attorney for
Tecumseh, the Tecumseh
Growth and Development
Authority and served the City
of Maud for over 10 years.
A. “Jack” O’Toole died
John
Dec. 6, 2013. He was born
Oct. 13, 1924, in St. Paul,
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Minn., grew up in Duluth,
Minn., and was a talented athlete participating in soccer
and basketball. He was a
Naval Aviator in World War
II serving aboard the aircraft
carrier USS Antietam at the
time of the Japanese capitulation in 1945. After the war,
he eventually moved his family to Tulsa where he worked
for American Airlines and
later, Farmers and Kemper
insurance companies as an
insurance adjustor during the
day while attending the University of Tulsa in the evening. He graduated TU in
1951 and earned his J.D. from
TU in 1953. In 1955, after
passing the bar exam he
moved his family to Oklahoma City and began his 50-year
law career. His legal career
included work as a trial attorney and serving as a special
assistant U.S. attorney for civil
matters with the Small Business Administration for 11
years. His passions were
flying, golf and family. He
served as president of Twin
Hills Golf and Country Club,
Christ the King PTA and Bishop McGuinness High School
Booster Club. He was a friend
of Bill W. for the last 29 years
of his life. Memorial contributions can be made to The First
Tee of Oklahoma City or the
Western Foundation.
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T

imothy Charles Roberts
died on Nov. 16, 2013.
He was born Dec. 20, 1958, in
El Reno. He graduated from
El Reno High School in 1977
and from UCO in 1986 with a
degree in criminal justice. He
graduated from the OCU
School of Law in 1990 and
was admitted to the bar in
1991. He worked for the
Canadian County Sheriff’s
Office from 1980 to 1991,
where he received the American Jail Association’s Jail
Administrator of the Year
award in 1988. Upon completion of law school, he worked
as a supervisory attorney for
the Federal Bureau of Prisons
from 1991 to 2005, until his
health forced him to retire.
While working for the Bureau
of Prisons, he received the
prestigious John Marshall
Award, presented by Attorney
General Janet Reno in Washington, D.C., in 1996. The
award was for his support of
litigation resulting from his
position at the United States
Penitentiary in Leavenworth,
Kan. Fishing was a lifelong
passion, and his collection of
fishing rods and reels was
substantial. Above all else,
Tim was a devoted father and
husband. Memorial contributions may be made to the
American Cancer Society.
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tephen West Smith died
Nov. 15, 2013. He became
the third generation to practice law in Okmulgee County
following in the footsteps
of his grandfather E.W.
“Cyclone” Smith and his
father Ernest Smith. Born May
16, 1946, he graduated from
Henryetta High School in
1964. While in high school, he
achieved the rank of Eagle
Scout and while practicing
law became a member of the
Advancement Committee of
the Boy Scouts Executive
Council. He received his B.A.
in history from OU in 1968
and his J.D. from the OU
College of Law in 1971. He
served as an assistant district
attorney in Okmulgee from
1971 to 1975. He opened a
solo practice in Okmulgee in
1975. In 1977 he left Okmulgee to join his family’s law
firm in Henryetta until his
death. He was a long-time
member of the Okmulgee
First United Methodist
Church, Masonic Lodge, Shriners and the Rotary Club. In
Henryetta he was a past president of the Lions Club and a
member of the Chamber of
Commerce. He was a member
of the National District Attorneys Association and the
American Trial Lawyers
Association. He served as
Henryetta city attorney for
15 years and recently he was
recognized for 50 years of
achievement practicing law
in Oklahoma.
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CLASSIFIED ADS
SERVICES

SERVICES

BUSINESS VALUATIONS: Marital Dissolution * Estate, Gift and Income Tax * Family Limited Partnerships * Buy-Sell Agreements * Mergers, Acquisitions,
Reorganization and Bankruptcy * SBA/Bank required.
Dual Certified by NACVA and IBA, experienced, reliable, established in 1982. Travel engagements accepted.
Connally & Associates PC 918-743-8181 or bconnally@
connallypc.com.

Mediation Services – Lawyer with 27 years’ experience
as a federal law clerk and 5 years’ experience as a business litigator available to mediate business, commercial and employment disputes. Susan Hansen, 405-7518495; susanhansen86@yahoo.com.

HANDWRITING IDENTIFICATION
POLYGRAPH EXAMINATION
Board Certified
Diplomate — ABFE
Life Fellow — ACFEI
Arthur D. Linville

Court Qualified
Former OSBI Agent
FBI National Academy
405-736-1925

DO YOU OR YOUR CLIENTS HAVE IRS PROBLEMS?
Free consultation. Resolutions to all types of tax problems. Our clients never meet with the IRS. The Law
Office of Travis W. Watkins PC. 405-607-1192 ext. 112;
918-877-2794; 800-721-7054 24 hrs. www.taxhelpok.com.
Want To Purchase Minerals AND OTHER
OIL/GAS INTERESTS. Send details to: P.O. Box 13557,
Denver, CO 80201.

INTERESTED IN PURCHASING PRODUCING &
NON-PRODUCING Minerals; ORRI; O & G Interests.
Please contact: Patrick Cowan, CPL, CSW Corporation,
P.O. Box 21655, Oklahoma City, OK 73156-1655; 405755-7200; Fax 405-755-5555; email: pcowan@cox.net.
Appeals and litigation support
Expert research and writing by a veteran generalist
who thrives on variety. Virtually any subject or any
type of project, large or small. NANCY K. ANDERSON, 405-682-9554, nkanderson@hotmail.com.
Creative. Clear. Concise.
BRIEF WRITING, APPEALS, RESEARCH AND DISCOVERY SUPPORT. Eighteen years experience in civil
litigation. Backed by established firm. Neil D. Van
Dalsem, Taylor, Ryan, Schmidt, Van Dalsem & Williams PC, 918-749-5566, nvandalsem@trsvlaw.com.
OF COUNSEL LEGAL RESOURCES — SINCE 1992 —
Exclusive research & writing. Highest quality: trial and
appellate, state and federal, admitted and practiced
U.S. Supreme Court. Over 20 published opinions with
numerous reversals on certiorari. MaryGaye LeBoeuf
405-728-9925, marygaye@cox.net.

LEGAL RESEARCH: retired law professor/trial attorney available to do research, brief writing, investigations, trial preparations, special projects, leg work, etc.
on hourly basis. Les Nunn 404-238-0903. Not admitted
in OK.
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EXPERT WITNESSES • ECONOMICS • VOCATIONAL • MEDICAL
Fitzgerald Economic and Business Consulting
Economic Damages, Lost Profits, Analysis, Business/
Pension Valuations, Employment, Discrimination,
Divorce, Wrongful Discharge, Vocational Assessment,
Life Care Plans, Medical Records Review, Oil and Gas
Law and Damages. National, Experience. Call Patrick
Fitzgerald. 405-919-2312.
EXPERT WITNESS ON REAL ESTATE TITLES —
KRAETTLI Q. EPPERSON. Available as an expert consultant and/or witness for litigation or appeals on Real
Estate Title matters. Over thirty years of experience in
title examination and title litigation. OCU Adjunct Law
Professor teaching Oklahoma Land Titles since 1982.
OBA Real Property Law Section Title Examination
Standards Committee Chair since 1992. General Editor
of Vernon’s Oklahoma Forms 2d: Real Estate. Interested in unusual and complex title issues. Over 200 papers presented or published on real estate and oil/gas
matters, especially title issues. Visit www.Epperson
Law.com & contact me at kqewlaw@meehoge.com or
405-840-2470.
UNITED HEALTH FOUNDATION AMERICA’S
HEALTH RANKINGS 2013 Senior smoking - Utah
ranked 1st, Oklahoma 46th. http://www.americas
healthrankings.org/senior/OK-UT/2013. Can the Mormons help you quit? Contact Choate Water Engineering , 209 East Broadway Avenue, Seminole, 74868, 405382-8883, PottawatomieOK@live.com.
FORENSIC ACCOUNTING SERVICES
BY FORMER IRS SPECIAL AGENTS
Litigation support, embezzlement and fraud investigations, expert witness testimony, accounting
irregularities, independent determination of loss, due
diligence, asset verification. 30+ years investigative
and financial analysis experience. Contact
Darrel James, CPA, djames@jmgglobal.com or
Dale McDaniel, CPA, rdmcdaniel@jmgglobal.com,
405-359-0146.
INSURANCE EXPERT - Michael Sapourn has been
qualified in federal and state courts as an expert in the
Insurance Agent’s Standard of Care, policy interpretation and claims administration. An active member of
the Florida Bar, he spent 30 years as an Insurance agent
and adjuster. He is a member of the National Alliance
faculty, a leading provider of education to agents. Call
321-537-3175. CV at InsuranceExpertWitnessUS.com.
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SERVICES

POSITIONS AVAILABLE

TREE DAMAGE, CONSULTING ARBORIST, expert
witness, tree appraisals, reports, damage assessments,
herbicide damage, hazard assessments, all of Oklahoma and beyond. Certified arborist, OSU horticulture alumni, 23 years in business. blongarborist@
gmail.com; 405-996-0411.

AV rated Midtown insurance defense firm is seeking
an associate with 2 – 7 years experience. Salary commensurate with experience. Please reply to “Box P,”
Oklahoma Bar Association, P.O. Box 53036, Oklahoma
City, OK 73152.

TRAFFIC ACCIDENT RECONSTRUCTION
INVESTIGATION • ANALYSIS • EVALUATION • TESTIMONY

25 Years in business with over 20,000 cases. Experienced in
automobile, truck, railroad, motorcycle, and construction zone
accidents for plaintiffs or defendants. OKC Police Dept. 22
years. Investigator or supervisor of more than 16,000 accidents.
Jim G. Jackson & Associates Edmond, OK 405-348-7930

OFFICE SPACE
IMMEDIATE AVAILABILITY DOWNTOWN OKC. Executive Suites @ 100 Park Ave. A couple of blocks from
the courthouses, minutes from the Capitol, directly
across from Skirvin. Fully turnkey. All bills including
secretarial service included in rate, starting at $1,200/
month. Short-term leases available, daily rental for conference rooms also available. Virtual Offices starting at
$500/month available for attorneys looking for branch
office in OKC. References available. Call Tatum for details. 405-231-0909 www.executivesuitesokc.com.
LEGAL SUITES AND VIRTUAL OFFICES AVAILABLE
• Downtown Tulsa • Month to month leases starting at
$360.00 • One block south of courthouse • Phones and
WIFI internet available • Multiple conference rooms •
Reception area, kitchen, restrooms, copy area • Easy
parking • Conference room leasing by the day! $50-$75
• Call: Pat Huether, MoreLaw Suites 918-398-5678 or
pat@morelaw.com Stop by: 624 S. Denver #300.
SOUTH OKC OFFICE SPACE in a building complex
surrounding a tranquil park-like setting in the Willowbrook Gardens Professional Building complex located
on South Walker Avenue just south of I-240. Multiple
suites available starting at 975 sq. ft. with convenient
parking. All bills included ($12.00 per ft.). Call Jason
405-570-4550 or Jana Leonard at 405-239-3800.
DOWNTOWN OKC OFFICE SPACE with practicing
attorneys one block from federal courthouse. Includes
receptionist, phone, internet, access to conference room,
and parking. Secretarial services also available. Call
405-239-2726.

POSITIONS AVAILABLE
OKLAHOMA CITY AV RATED MEDICAL MALPRACTICE DEFENSE FIRM seeks associate attorney
with 0-5 years experience. Experience in civil litigation
is preferred. Must have excellent research and writing
skills. All replies kept confidential. Résumé, law school
transcript, and a writing sample should be sent to: “Box
X,” Oklahoma Bar Association, P.O. Box 53506, Oklahoma City, 73152.
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PARALEGAL, ALLSTATE – OKLAHOMA CITY, OK.
This is an opportunity to join a growing litigation
team at a Fortune 100 company. The top candidate selected will be responsible for assigned case loads and
will work with multiple attorneys at one time. Other
responsibilities will include • Assisting attorneys in
the defense of lawsuits • Preparation of pleadings and
motions • Conducting discovery, including obtaining
records and reviewing documents • Interviewing clients • Preparing trial materials • Conducting legal
research • Monitoring and maintaining compliance
with Claim Litigation Management System - Team
Connect • Works under the direction and supervision
of a licensed attorney. Must meet the following education requirements: Bachelor’s degree AND one year
Paralegal experience -OR- Paralegal certificate or Paralegal Associate’s degree AND two years Paralegal experience. Other Qualifications include • Meaningful
experience in a litigation setting; prior insurance defense or personal injury experience preferred • Subrogation experience preferred • Advanced knowledge
of software applications including Microsoft Outlook,
Word and Excel, Internet, and other web-based applications • The ability to accurately process a variety of
tasks and high volumes of work in a fast-paced, dynamic
environment • Possesses effective communications skills
necessary to interact with coworkers, clients, claims partners and outside vendors • A strong commitment to exceptional customer service and quality.
EXPERIENCED LITIGATION ASSOCIATE (3-7 years)
needed by AV-rated Tulsa insurance and transportation
defense firm. Very busy, fast-paced office offering competitive salary, health/life insurance, 401k, etc. Candidates with strong academic background and practical
litigation experience, please send a cover letter, résumé
and writing sample (10 pg. max) in confidence via
email to legalhiringmgr@aol.com.
LEGAL SECRETARY FOR (AV) NW OKC LAW FIRM,
MEE MEE HOGE & EPPERSON. Skills with these programs: Word, Excel, and Outlook are essential. Experience with Tabs, PowerPoint, Time Matters (Practice
Masters), WordPress (Publisher) and IT is a plus. Experience working on surface and oil/gas title opinions and related litigation useful. Send résumé to
Meehogeresume@gmail.com.
PERSONAL INJURY LEGAL ASSISTANT with 2+
years of litigation experience to assist attorney with
plaintiff’s personal injury case load wanted for Oklahoma City law office. All inquiries kept confidential.
Please submit résumé and salary requirements to “Box
C,” Oklahoma Bar Association, P.O. Box 53036, Oklahoma City, OK 73152.
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POSITIONS AVAILABLE

POSITIONS AVAILABLE

ASSOCIATE ATTORNEY: Brown & Gould, pllc, a
downtown Oklahoma City litigation firm, has an immediate position available for an attorney with 3-5
years of litigation experience. A qualified candidate
must have solid litigation experience, including a proven aptitude for performing legal research, drafting motions and briefs and conducting all phases of pretrial
discovery. Salary is commensurate with experience.
Please send résumé, references, writing sample and
law school transcript to tina@browngouldlaw.com.

AV RATED FIRM SEEKS ATTORNEY. FIRM HAS 10
LAWYERS AND IS LOCATED IN DOWNTOWN
OKLAHOMA CITY. The ideal candidate is a man or
woman of character (organized, determined, humble
and loyal) with 3-5 years experience in business law,
business entity structure and formation and commercial
law. A background in accounting, with an advanced accounting degree or CPA is preferred. Bonus opportunity
is available and salary is commensurate with experience. Applications will be kept in the strictest confidence. Under cover letter, send résumé and transcripts
to “Box E,” Oklahoma Bar Association, P.O. Box 53036,
Oklahoma City, OK 73152.

The GEICO Staff Counsel Law Office of Michael H.
Githens is looking for an ATTORNEY with 5 plus years
of litigation experience, preferably in insurance defense
and/or personal injury practice. The attorney will be
expected to handle a full case load including researching, drafting pleadings and motions, attending depositions, mediations, court appearances and trial. The applicant must be admitted to practice in the State of
Oklahoma and be willing to travel throughout the
State. Good organizational, communication and computer skills are required. Please email résumés to
mgithens@geico.com.
DISTRICT COURT CHIEF JUDGE. The Pawnee Nation
of Oklahoma is accepting applications for the position of
District Court Chief Judge. To apply, submit a cover letter and curriculum vitae to the Pawnee Nation of Oklahoma, Attn: Cynthia Butler, Executive Secretary, P.O. Box
470, Pawnee, OK 74058. Position description can be
viewed on the Pawnee Nation website at www.paw
neenation.org. Applications may be emailed to cbutler@
pawneenation.org. For questions regarding the position;
please call Suzie Kanuho, Court Clerk at 918-762-3011 or
email at skanuho@pawneenation.org. The deadline to
apply is 5 p.m. on Friday, December 22, 2013.

GROWING OKLAHOMA CITY firm seeking a legal secretary or paralegal. Strong organizational skills required,
litigation experience preferred. Please forward your résumé and references to “Box F,” Oklahoma Bar Association; P.O. Box 53036; Oklahoma City, OK 73152.

CLASSIFIED INFORMATION
CLASSIFIED RATES: $1 per word with $35 minimum per insertion. Additional $15 for blind box. Blind box word count
must include “Box ___, Oklahoma Bar Association, P.O. Box
53036, Oklahoma City, OK 73152.” Display classified ads with
bold headline and border are $50 per inch. See www.okbar.org
for issue dates and display rates.
DEADLINE: Theme issues 5 p.m. Monday before publication;
Court issues 11 a.m. Tuesday before publication. All ads must
be prepaid.
SEND AD (email preferred) stating number of times to be published to:
advertising@okbar.org, or
Emily Buchanan, Oklahoma Bar Association, P.O. Box 53036,
Oklahoma City, OK 73152.
Publication and contents of any advertisement is not to be
deemed an endorsement of the views expressed therein, nor
shall the publication of any advertisement be considered an endorsement of the procedure or service involved. All placement
notices must be clearly non-discriminatory.
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The Attorney With a
Heart of Gold
By Edward L. Kremeier

Once upon a time,
there was an attorney with a heart,
she loved children from the start,
she used her gifts and talents too,
she wanted to see what she could do,
to unwind and unravel stories told,
this attorney she had a heart of gold.
A little girl suffered and her daddy too,
all because of stories that were not true,
but this attorney with a heart of gold,
used her talents to make them unfold,
many thought the stories were true,
but she turned countless rocks to see.
They say no attorney has a heart of gold,
most think them thieves the truth be told,
this lady worked and toiled without pay,
daddy’s little girl had been taken away,
the daddy thought justice was just a dream,
until the attorney with a heart of gold,
had turned all the rocks and the truth was told.
Mr. Kremeier wrote this poem as a tribute
to the lawyer who served as his daughter’s
guardian ad litem.
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