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OBA SOLO and SMALL FIRM CONFERENCE
& YLD MIDYEAR MEETING
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Join us for the 2012 Solo & Small Firm Conference June 21-23, 2012! This exciting annual event
will be held at the Choctaw Casino Resort in Durant, Oklahoma. For those of you unfamiliar, the
Choctaw Casino Resort carries the prestigious North American AAA’s Four Diamond Rating. This
rating is reserved for the truly exceptional properties with the highest quality of service. Choctaw
Casino Resort delivers an extensive array of amenities, world-class dining, and hospitality to its

visitors.

Early bird registration is only $175! Register by June 8 for the early bird rate at

www.okbar.org/solo

Oklahoma Bar Association

Phone: 405.416.7006
Fax: 405.416.7092
www.okbar.org/solo
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Mutual Ihsurance Company

LOOK NO FURTHER
EVERYTHING YOU NEED IS
WITHIN SIGHT!

Oklahoma Attorneys Mutual Insurance Company is the only insurer owned .
by members of the Oklahoma Bar Association. PI:Ofe.S.Slonal
Liability

As a mutual company, We are your company You participate in our success by receiving In

annual dividends. OAMIC's goal is to work closely with insureds in managing their prac- surance

tice's exposure in such a fashion that the results make policy dividends a reality every year P d
This 1s another way insuring with OAMIC has proven mutually beneficial roperty an
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o Buy Disability Insurance NOW Through Your Association

1. Social Security initially denied approximately 65% of disabifity claims in 2009.

2. Ifyou currently save 10% of your salary each year, going one year without income due to disability would
eliminate TEN years of savings.

3. You are more likely to become seriously disabled while you're working than to die during those same years.
4, A $50,000 income is worth ONE MILLION dollars over a 20-year period.

5. Ifyou pay your disability premiums with after-tax money, your disability benefit would not generally be
subject to income tax.

6. With the association plan, the monthly benefit will not be reduced by other disability payments you might be
eligible for, including Workers’ Compensation, Social Security, emplayer group disabifity payments, or other
individual disability payments.

7. The association had a YOUR OCCUPATION definition of disabifity which means you will not be forced to work
in ANY occupation.

8. Due to the high risk exposure, disability insurance is strictly underwritten - you should buy NOW if you're
healthy . Otherwise, you may have to go without this valuable protection because you may not qualify for
Disability Insurance if you develop a chronic or serious health condition.

9. How certain are you that you won't succumb to one of the leading causes of long term disability dlaims:
Musculoskeletal/connective tissue disorder, cancer, injury or accidental poisoning, cardiovascular/circulatory
disorder, nervous-system/mental disorder?”

10. Your expenses will not stop if your income decreases or ceases due to a disabifity. How will you pay your
martgage, insurance premiums, medical expenses, utilities, credit cads and loan payments, etc?

10.5. It’s affordable and you need it!
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You Do the Math

By Cathy Christensen

The Cornerstone Banquet and Auction ben-
efitting the Lawyers Helping Lawyers Foundation Inc. held
March 27 at the Oklahoma Bar Association was a complete suc-
cess! There simply wasn’t enough available space in the April Bar
Journal to highlight the evening!

A sold out crowd arrived at the bar center early to socialize
during a reception and bid on the silent auction items. More than
180 people mingled in the lobby and enjoyed a touch of friendly

competition — each trying to be the winner of carefully
selected auction items.

When the silent auction closed, guests found their

.---"""..'_

ers. Through the work of the Whitten-
Newman Foundation, Reggie pursues
humanitarian efforts at home and
abroad. He performs advocacy work
on behalf of veterans and service
members through Pros 4 Vets. It is no
coincidence that Pros 4 Vets is a gener-
ous supporter of the Oklahoma Law-
yers for America’s Heroes program!

tables in Emerson Hall for a plated dinner. Emerson
Hall was decorated from top to bottom, front to back.
The Work/Life Balance Committee, chaired by Sarah
Schumacher and Cheri Gray, worked alongside OBA
staff to create an atmosphere similar to a construction
site — blueprints, work horses, granite, bricks and all!
The Lawyers Helping Lawyers Assistance Program
Committee, chaired by Tom Riesen, volunteered during
the evening as greeters, auction “spotters” and table
decorators.

The guests included Gov. Mary Fallin and First
Gentleman Wade Christensen, Justice Yvonne Kauger

! President Christensen and Executive Director John
and Justice Joseph Watt of the Okla- norris Williams hold an autographed Adrian Peter-

homa Supreme Court, Court of gy jersey donated by Pros 4 Vets during the auction.

President Christensen
practices in Oklahoma City.
Cathy@
CathyChristensenLaw.com
405-752-5565
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Criminal Appeals Judges Clancy

Smith and Charles A. Johnson, many

district court judges, several past OBA presi-
dents and an overwhelming number of attor-
neys from Payne County! Also in attendance
was Phil Fraim, Oklahoma Attorneys Mutual
Insurance Co., a long-time supporter of Law-
yers Helping Lawyers.

The evening’s auctioneer was OBA member
Kevin Sain who drove in from Idabel and vol-
unteered his time. Kevin is an award winning
auctioneer and quite an entertainer. I don't
think I ever saw so many people so happy to be
spending money! The evening raised more
than $45,000!

OBA member Reggie Whitten shared his
personal story of tragedy and personal healing
after the death of his son Brandon. Reggie dis-
covered that the only way he could cope with
his loss was to dedicate himself to helping oth-

The Oklahoma Bar Journal

Reggie shared with the audience the
message of FATE (Fighting Addiction
Through Education). He talked about
substance abuse and alcohol addic-
tion. Reggie inspired the audience to
continue to support the work of the
LHL Foundation and its efforts to
educate our profession and to lend a
hand to our colleagues when needed.

Reggie’s love for this bar associa-
tion runs deep and wide. He is an
example of generosity and compas-
sion. Personally, I'd like to thank Reg-
gie for his continued support of the
Lawyers Helping Lawyers Assistance
Program Committee and the LHL
Foundation Inc.

cont’d on page 1273
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EVENTS CALENDAR

MAY 2012

22 0BA Solo and Small Firm Conference Planning Committee
Meeting; 3 p.m.; Oklahoma Bar Center, Oklahoma City and Tulsa County
Bar Center, Tulsa; Contact: Collin Walke 405-235-1333

0BA Civil Procedure and Evidence Code Committee Meeting;
3:30 p.m.; Oklahoma Bar Center, Oklahoma City and OSU Tulsa; Contact:
James Milton 918-591-5229

24 0BA Strategic Planning Committee Meeting; 3 p.m.; Oklahoma
Bar Center, Oklahoma City with teleconference; Contact: Jim Stuart
405-275-0700

OBA Men Helping Men Support Group; 5:30 p.m.; The University
of Tulsa College of Law; 3120 East 4th Place, Tulsa, John Rogers Hall
(JRH 205); RSVP to: Kim Reber 405-840-3033

28 0BA Closed — Memorial Day Observed

31 OBA Member Services Committee Meeting; 12 p.m.; Oklahoma Bar
Center, Oklahoma City with teleconference; Contact: Roe Simmons
405-359-3600

JUNE 2012

1 OBA Military and Veterans Law Section Meeting; 3:30 p.m.;
Oklahoma Bar Center, Oklahoma City with teleconference; Contact:
Robert Don Gifford Il 405-553-8736

5 0BA Communications Committee Meeting; 12 p.m.; Oklahoma Bar
Center, Oklahoma City; Contact: Dick Pryor 405-740-2944

0BA Government and Administrative Law Practice Section
Meeting; 4 p.m.; Oklahoma Bar Center, Oklahoma City with
teleconference; Contact: Tamar Scott 405-521-2635

6 0BA Law Day Committee Meeting; 12 p.m.; Oklahoma Bar Center,
Oklahoma City and Tulsa County Bar Association, Tulsa; Contact:
Tina lzadi 405-522-3871

7 OBA Men Helping Men Support Group; 5:30 p.m.; The Oil Center —
West Building, Suite 108W, Oklahoma City; RSVP to: Kim Reber
405-840-3033

0BA Women Helping Women Support Group; 5:30 p.m.; The
University of Tulsa College of Law 3120 East 4th Place, Tulsa,
John Rogers Hall (JRH 205); RSVP to: Kim Reber 405-840-3033

For more events go to www.okbar.org/calendar

The Oklahoma Bar Association’s official website: WWW.Okb aI'.OI'g

THE OKLAHOMA BAR JOURNAL is a publication of the Oklahoma Bar
Association. All rights reserved. Copyright© 2012 Oklahoma Bar Association.
The design of the scales and the “Oklahoma Bar Association” encircling the
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in THE OKLAHOMA BAR JOURNAL are selected by the Board of Editors.

THE OKLAHOMA BAR JOURNAL (ISSN 0030-1655) IS PUBLISHED THREE TIMES
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OKLAHOMA CITY, OKLAHOMA 73105. PERIODICALS POSTAGE PAID AT OKLA-
HOMA CITY, OK. POSTMASTER: SEND ADDRESS CHANGES TO THE OKLAHOMA
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ILY THAT OF THE OKLAHOMA BAR ASSOCIATION, OR THE OKLAHOMA BAR
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Oklahoma Nonprofit Corporations

A Basic Primer on Starting up 501(c)(3)
Charitable Organizations
By Gary C. Clark

any of us have been volunteers working informally with
other members of our communities striving to make
them a better place to live. Often we are asked to set up
a “tax-exempt foundation” so that fundraising can be enhanced
by virtue of the income tax deduction for charitable contribu-
tions. Of course, you are expected to do the legal work pro bono
and, if you have never done one before, the amount of time it will

take is not insubstantial.

This brief article is intended to provide you
the basic information and point you to the avail-
able resources to establish an Oklahoma non-
profit corporation' that qualifies under Internal
Revenue Code (IRC) Section 501(c)(3) as a chari-
table organization for which donations are
deductible under IRC Section 170. By virtue of
its very brevity, this article cannot and will not
address many of the nuances and complicated
issues affecting charitable organizations.

INFORMATION NEEDED

As with any other legal project, you will need
to collect the information needed to complete
the assignment. In this instance, rather than a
single client, you may be working with a group
of people which may require some patience in
getting them to coalesce around a single answer
to each of the questions you will be asking.

Name Desired

You will need to know the name the group
wishes to use early on so that you can check its
availability at no cost through the Oklahoma
Secretary of State’s office.? This is the same pro-
cess followed for “for profit” corporations. The

Vol. 83 — No. 14 — 5/19/2012
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name must include one of the following words:
“association,” “company,” “corporation,” “club,”
“foundation,” “fund,” “incorporated,” “insti-
tute,” “society,” “union,” “syndicate” or “limit-
ed” or an abbreviation thereof.* Depending on
the probability that the name might be taken by
another group before you can prepare and file
the articles of incorporation, you might reserve
the name for 60 days for the relatively nominal
cost of $10.*

Purpose

The organization’s purpose is worth careful
consideration. It should be the guiding principle
for the group’s intended actions. Hopefully,
there is general agreement. Take care to avoid
too narrow a purpose that the organization soon
outgrows.’

Contents of Articles of Incorporation

Besides name and purpose you will need to
establish who will be the registered agent and
registered address (physical address, not P.O.
box), duration of the corporation (perpetual is
recommended). You will need to list at least
three incorporators with their respective mailing

1199



addresses to file for incorporation as an Okla-
homa not-for-profit corporation® and the num-
ber of directors (may be as few as one director),
together with their names and addresses.” The
articles of incorporation must include a provi-
sion that the corporation will not provide “pecu-
niary gain, incidentally or otherwise, to its
members as such.” In addition to what the State
of Oklahoma requires to incorporate a nonprof-
it corporation, the Internal Revenue Service
requires the articles to include certain language
in order to qualify for tax-exempt status under
IRC Section 501(c)(3).” See Appendix A for
example.

Bylaws

Discuss the need for bylaws and collect any
information that might affect the choice of pro-
visions you will include. Caution should be
exercised in setting any membership restric-
tions that might cause the IRS to doubt your
public charitable purposes. See Appendix B for
example.

Sources of Revenue — Private Foundation
or Public Charity

Organizations described in IRC Section 501(c)(3)
fall into two categories: private foundations and
public charities. To determine which type of
charitable organization you will be forming, you
will need to know from where the expected reve-
nue for the organization will come.

Under IRC Section 509, all organizations
described in Section 501(c)(3) are private foun-
dations except the types of organizations
described in Sections 509(a)(1), (2), (3) or (4).
The excepted organizations are known generi-
cally as “public charities”. Being a public char-
ity has many advantages over a private foun-
dation. One which may be the most important
for some people is the 50 percent of adjusted
gross income charitable deduction limitation
for public charities compared to a 30 percent
(or 20 percent for capital gain property) limita-
tion for private foundations.” For obvious rea-
sons, private foundations are subject to greater
regulation. The annual informational return
required for private foundations is more com-
plex than those required of public charities."

A charitable organization is not a private
foundation, and is therefore a “public charity,”
if a substantial part of its support (exclusive of
income received in the exercise of its exempt
purpose or function) comes from a govern-
mental unit or from direct or indirect contribu-
tions from the general public.”” The “substan-
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tial part of support” requirement is met if one-
third of its support comes from such sources,
or, alternatively, a “facts and circumstances” 10
percent test may be applied.”

Projected Budget for Three Years

I should note that if your organization will
have less than $7,500 in gross receipts for the
first year, $12,000 cumulative through the sec-
ond year and $15,000 cumulative through the
third year (i.e., less than $5,000 average through
three years) you are not required to file the
Form 1023 (Application for Recognition of
Exemption)." The projected budget will help
you to determine whether or not you are
required to file the Form 1023.

If you expect to exceed those amounts or if
you think there is any reasonable possibility of
doing so, I would encourage you to file while
you have the information at hand. If the Form
1023 is not filed and the organization exceeds
any of the limits, it is required to file within 90
days after the period in which the limit was
exceeded. Failure to do so will result in the loss
of the tax-exempt status for the year in which
the limit was exceeded through the year in
which the Form 1023 is ultimately filed.” There
would be no tax deductibility for donations
and donors would be required to amend their
tax returns. They probably would cease to be
donors to the organization.

Assuming that your organization does not
qualify for the above exemption from filing,
you generally must file the Form 1023 within
27 months of the formation of the entity. The
budget information is essential to complete the
Form 1023 for filing with the IRS for a start-up
nonprofit (and will help determine its status as
a public charity). As of May 8, 2012, the IRS
was assigning applications received in Septem-
ber 2011, for review by examiners.” Not sur-
prisingly, forms with complete information are
processed more quickly than those which
require follow-up.” The bad news is that it may
take some time to get the IRS determination
letter officially recognizing the organization’s
exempt status. The good news is that the
exempt status relates back to the formation of
the organization.” Be sure to include a properly
completed power of attorney form (Form 2848)
or the IRS will not discuss the filing with you.

Other Form 1023 Required Information

Go through the core part of Form 1023 (12
pages) and any applicable schedule(s) with the
principals and obtain their answers to any
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questions of which you are not certain. This
may require more than one session because
you may be asking questions they have not yet
considered.

Plans to Solicit Funds

Since Oklahoma (and most states) requires
registration of organizations conducting chari-
table solicitations, you must inquire as to any
plans to solicit funds.” Solicitors and profes-
sional fundraisers also must register.

ADVISING THE REPRESENTATIVES OF
THE ORGANIZATION

Along with collecting information, you will
want to impart advice to the organizers in your
meeting with them. At a minimum you will
want to inform them of the following:

Filing Fees

The filing fee of the Oklahoma Secretary of
State for the articles of incorporation is only
$25.* The current IRS filing fee for the Form
1023 is $400 for organizations with $10,000 or
less in annual gross receipts during the preced-
ing four years and $850 for those with more.”

Estimate of Time Frames Involved

Explain the need to first check the name
availability (and possible reservation of the
name). You should make certain that they
understand that the formation of the corpora-
tion is relatively within your and their control,
but that the Form 1023 processing leading to
the issuance of a formal determination letter
will take considerable time. However, as long
as you and they are comfortable that the orga-
nization meets the requirements of IRC 501(c)(3)
they may proceed with their activities safe in
the knowledge that donations will be deduct-
ible under the Internal Revenue Code and the
Oklahoma tax code.

Necessity of Observing Corporate Formalities

Ensure that the organizational meeting of the
corporation is held upon issuance of the Certifi-
cate of Incorporation by the Secretary of State
and that all organizational documents are placed
in a corporate notebook. Explain the need for
annual meetings of members and periodic meet-
ings of the board of directors with minutes
memorializing the actions taken.”
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Need to Obtain an Employer
Identification Number

Even if it is unlikely that the organization
will have any employees, you will need to
obtain the tax identification number (EIN). The
EIN will be required by the bank in order to
establish a bank account. You need to caution
the organizers that if they are going to have
paid employees that the rules relating to
employees of for-profit corporations are gener-
ally (with a few exceptions) applicable to
them.

Activities or Failures Which Might Jeopardize
the Tax Exempt Status

Make sure the organizers understand that
there are certain activities which may cause the
loss of the tax exempt status. The primary
issues would be providing private benefits
which inure to the organizers,” engaging in
more than incidental political activity* and
failing to file the annual forms (990 or 990-EZ
or 990-N) required by the Internal Revenue
Service for three consecutive years.”

Fiduciary Duties of Board Members

Space does not allow for a thorough discus-
sion of the fiduciary duties of nonprofit board
members, but include: duties of obedience,
loyalty and care. Obviously, you should explain
that conflicts of interest must be avoided.”

Establish Expectations and Responsibilities
of Directors

Often, directors do not know what is expect-
ed of them. As people are asked to serve on the
board of directors now and in the future, it
would be helpful to provide them a list of the
expectations and responsibilities. A thorough,
but concise, discussion of a director’s responsi-
bilities is cited in the accompanying endnote.”
Hopefully, this list will not discourage pro-
spective directors from agreeing to serve. In
reality though, they should be aware that they
are undertaking a serious obligation.

CHECKLIST OF ACTION STEPS

A checklist of the major steps to follow in
forming an Oklahoma nonprofit corporation
meeting the requirements of IRC 501(c)(3) after
the necessary information is gathered is
attached as Appendix C. It is not a complete
list, but I hope it will serve as a useful guide to
those of you who are stepping into uncharted
waters. Good luck, and may the waters only
come up to your chin!
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APPENDIX A
ARTICLES OF INCORPORATION
(Not for Profit)

To: Oklahoma Secretary of State
2300 N. Lincoln Blvd., Room 101, State
Capitol Building
Oklahoma City, Oklahoma 73105-4897
(405) 521-3912

The undersigned, for the purpose of forming an
Oklahoma not for profit corporation under the
provisions of Title 18, Section 1001, do hereby
execute the following articles of incorporation.

1. The name of the corporation is BRIGHTER
DAY FOUNDATION, INC.

2. The name of the registered agent and the
street address of the registered office in the
State of Oklahoma is:

John Doe
123 S. Main
Bountiful, Oklahoma 73100

3. The duration of the corporation is perpetual.

4. The purpose or purposes for which the
corporation is formed is to engage in any law-
ful act or activity to provide assistance to the
homeless in Bountiful, Oklahoma including,
but not limited to, providing or making avail-
able food and temporary shelter.

Said corporation is organized exclusively for
charitable, religious, educational, and scientific
purposes, including, for such purposes, the
making of distributions to organizations that
qualify as exempt organizations under section
501(c)(3) of the Internal Revenue Code, or the
corresponding section of any future federal tax
code.

No part of the net earnings of the corporation
shall inure to the benefit of, or be distributable
to its members, trustees, officers, or other pri-
vate persons, except that the corporation shall
be authorized and empowered to pay reason-
able compensation for services rendered and to
make payments and distributions in further-
ance of the purposes set forth above. No sub-
stantial part of the activities of the corporation
shall be the carrying on of propaganda, or oth-
erwise attempting to influence legislation, and
the corporation shall not participate in, or
intervene in (including the publishing or distri-
bution of statements) any political campaign
on behalf of or in opposition to any candidate
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for public office. Notwithstanding any other
provision of these articles, the corporation shall
not carry on any other activities not permitted
to be carried on (a) by a corporation exempt
from federal income tax under section 501(c)(3)
of the Internal Revenue Code, or the corre-
sponding section of any future federal tax
code, or (b) by a corporation, contributions to
which are deductible under section 170(c)(2) of
the Internal Revenue Code, or the correspond-
ing section of any future federal tax code.

Upon the dissolution of the corporation,
assets shall be distributed for one or more
exempt purposes within the meaning of sec-
tion 501(c)(3) of the Internal Revenue Code, or
the corresponding section of any future federal
tax code, or shall be distributed to the federal
government, or to a state or local government,
for a public purpose. Any such assets not so
disposed of shall be disposed of by a Court of
Competent Jurisdiction of the county in which
the principal office of the corporation is then
located, exclusively for such purposes or to
such organization or organizations, as said
Court shall determine, which are organized
and operated exclusively for such purposes.

5. This corporation does not have authority
to issue capital stock.

6. This corporation is not for profit, and as
such the corporation does not afford pecuniary
gain, incidentally or otherwise, to its mem-
bers.

7. The number of directors to be elected at the
first meeting is five.

8. The name and mailing address of each per-
son who will serve as trustee or director are:

Ben Black
421 N. Main
Bountiful, OK 73100

Mary White
823 E. First Avenue
Bountiful, OK 73100

Susan Brown
613 E. Sixth Avenue
Bountiful, OK 73100

Bill Blue
543 S. Lincoln
Bountiful, OK 73100

Margaret Green
711 N. Grant
Bountiful, OK 73100
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9. The names and mailing address of the
undersigned incorporators:

Ben Black
421 N. Main
Bountiful, OK 73100

Mary White
823 E. First Avenue
Bountiful, OK 73100

Susan Brown
613 E. Sixth Avenue
Bountiful, OK 73100

WE, THE UNDERSIGNED, for the purpose
of forming a not for profit corporation under
the laws of the State of Oklahoma, certify that
the facts herein stated are true, and have
accordingly hereunto set our hands this
day of

Ben Black

Mary White

Susan Brown
APPENDIX B

Bylaws
of
BRIGHTER DAY FOUNDATION, INC.
(An Oklahoma Not for Profit Corporation)

Article One
Name and Location

Section 1. The name of the organization shall
be BRIGHTER DAY FOUNDATION, INC. (the
“Foundation”).

Section 2. All Foundation meetings may be
held at such places within the City of Bounti-
ful, Oklahoma, as may be determined by the
officers.

Article Two
Purposes and Structure

Section 1. Purposes. This corporation is orga-
nized exclusively for charitable purposes as
defined in Section 501(c)(3) of the Internal Rev-
enue Code. The purposes of the Corporation
include engaging in any lawful act or activity
to provide assistance to the homeless in Boun-
tiful, Oklahoma including, but not limited to,
providing or making available food and tem-
porary shelter, and, for such purposes, the
making of distributions to organizations that
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qualify as exempt organizations under section
501(c)(3) of the Internal Revenue Code, or the
corresponding section of any future federal tax
code.

This Corporation shall be self-governing,
self-supporting, non-commercial, non-sectari-
an, nonprofit and nonpartisan.

No part of the net earnings of the corporation
shall inure to the benefit of, or be distributable
to its members, trustees, officers, or other pri-
vate persons, except that the corporation shall
be authorized and empowered to pay reason-
able compensation for services rendered and to
make payments and distributions in further-
ance of the purposes set forth above. No sub-
stantial part of the activities of the corporation
shall be the carrying on of propaganda, or oth-
erwise attempting to influence legislation, and
the corporation shall not participate in, or
intervene in (including 