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Who’s Watching Your Firm’s 401(k)?

C12-0201-010 (2/12)

YES NO

Does your firm’s 401(k) feature no out-of-pocket fees?

Does your firm’s 401(k) include professional
investment fiduciary services?

Is your firm’s 401(k) subject to quarterly reviews 
by an independent board of directors?

If you answered no to any of these questions, contact the ABA Retirement Funds
Program by phone (866) 812-1510, on the web at www.abaretirement.com or by email
joinus@abaretirement.com to learn how we keep a close watch over your 401(k).

At the end of the day...

Who’s Really Watching Your Firm’s 401(k)?
And, what is it costing you?
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It is “summer time and the living is easy!” Right? Not 
necessarily if you serve on one of the many OBA sections and 
committees. Although the sections and committees work dili-
gently all throughout the year, this summer they are going above 
and beyond in their commitment to help build a better lawyer 
and a stronger bar association. The Oklahoma Bar Association 
has 26 committees and 24 sections offering members unique 
opportunities to become involved in bar activities and areas of 
substantive law. I’d like to recognize a few of the committees and 
highlight their summer activities.

The solo and small Firm Committee, under the leadership of 
Chair Collin Walke and Vice Chair Chuck 
Chesnut, recently presented a very success-
ful conference at the Choctaw Casino Resort 
in Durant. A new location brought with it a 
few logistical challenges to achieve regis-
trants’ comfort in the CLE, at meal time and 
entertainment, or pool side at the resort. 
Any challenges were promptly overcome, 

and the conference was 
superb! The committee 
offered a one-day trial col-
lege sponsored by Okla-
homa Attorneys Mutual 
Insurance Co. By all 
accounts, the 2012 solo 
conference was a resound-
ing success! 

The Women in law Committee, led by 
Chair Deirdre Dexter and Vice Chair Deborah 
Bruce, is busy planning the annual Women in 
Law Conference that will be held Sept. 28 in 
Oklahoma City. The keynote speaker is Ms. 
Lisa Bloom, a prominent American civil rights 
attorney, best known as anchor of Lisa Bloom: 
Open Court and author of the books, Swagger 
and Think: Straight Talk for Women to Stay Smart 
in a Dumbed Down World. She is a legal analyst 
and TV commentator who brings an important 
message and will inspire the conference attend-
ees. This year the Women in Law Committee is 
pleased to host a reception honoring Deans 

Valerie Couch and Janet Levit, Okla-
homa’s female law school deans. 
Watch for information in the bar jour-
nal about the reception scheduled 
Thursday evening, Sept. 27 and make 
plans to attend. 

On Oct. 18, the Diversity Commit-
tee will present the first Ada Louis 
Sipuel Fisher Diversity Awards. Com-
mittee Chair Kara Smith, Vice Chair 
Marcus Bivens, and a very devoted 

committee have cre-
ated a fitting event to 
pay tribute to the 
work and accomplish-
ments of attorneys, 
groups and entities 
that have championed 
the cause of diversity 
in Oklahoma. Please 
join the committee 
members and award 
recipients at the Skir-
vin Hilton Hotel in 
Oklahoma City. The 
keynote speaker for 
the CLE presentation 
will be Mr. Mark Cur-
riden, a legal journal-

ist and attorney, who will discuss his 
award-winning and best-selling book, 
Contempt of Court, about a lynching 
and two lawyers who made legal his-
tory and forever changed the practice 
of law.

Chair Judy Hamilton Morse and 
the Professionalism Committee are 
diligently planning a Professional-
ism Symposium to be held Dec. 13, 
2012. The day will begin with break-
fast with the law school deans and 

FROM THE PRESIDENT

No Summer Vacation for 
Busy OBA Volunteers

President Christensen 
practices in Oklahoma City. 

Cathy@ 
CathyChristensenLaw.com 

405-752-5565

By Cathy Christensen

The work of 
OBA members in 
their county bar 

associations, OBA 
committees and 

sections is second 
to none!

cont’d on page 1750
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IntrODuCtIOn anD HIstOrY

On Dec. 19, 2003, President Bush signed into 
law the Servicemembers Civil Relief Act, which 
was a complete revision of the statute known as 
The Soldiers’ and Sailors’ Civil Relief Act, (SSCRA). 
Even for lawyers with no military base nearby, 
this federal statute is important. Presently, there 
are more than 100,000 National guard and 
Reserve personnel who have been called to 
active duty. Over 40 percent of the armed forces 

serving in Iraq and Afghanistan are Reserve or 
guard servicemembers.2 These Reserve compo-
nent military members often come from the big 
cities and small towns across Oklahoma. So, law-
yers need to be acquainted with the basic federal 
statute that protects those on active duty. 

Congress wrote the SCRA to clarify the lan-
guage of the old SSCRA, to incorporate many 
years of judicial interpretation of the old law and 
to update it to reflect new developments in Amer-

SCRA: The Real ‘Rules of 
Engagement’ and its Impact in 

Family Law Practice
By Phillip J. Tucker

All family law cases start with a jurisdiction analysis; and 
family law jurisdictional analysis is often more complex 
than other types of civil litigation. Add a servicemember 

(with his/her mobility to the mix), and this analysis becomes 
even more complicated. The initial case review depends upon 
what is happening, e.g. original dissolution of the marriage action, 
paternity determination, post-decree child custody modification, 
post-decree child support modification, international child abduc-
tion, etc. If you are called upon to represent a servicemember, one 
must gather enough initial information to determine the nature 
or type of pending family law proceeding. Further, one must 
make an initial determination on whether to invoke the provi-
sions of the Servicemembers Civil Relief Act (SCRA).1 As family 
law attorneys, we often believe that just understanding state 
laws, practice and procedure is enough to get by; however, that is 
not the case when a party is in military service. The SCRA is 
where the real rules of engagement are located.

Family 
LAW
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ican life since 1940 when it was enacted.3 The 
SSCRA, which was updated after the 1991 gulf 
War, was still largely unchanged as of 2003. 

Although the old statute offered limited cov-
erage for guard members, the new law extends 
protections to members of the National guard 
called to active duty for 30 days or more pursu-
ant to a contingency mission specified by the 
President or the Secretary of Defense.4 

Until the passage of the SCRA, the basic pro-
tections of the SSCRA for a servicemember 
included:

•  Postponement of civil court hearings when 
military duties materially affected the abil-
ity of the servicemember to prepare for or 
be present for civil litigation;

•  Reducing the interest rate to six percent on 
pre-service loans and obligations;

•  Barring eviction of a servicemember’s fam-
ily for nonpayment of rent without a court 
order for monthly rent of $1,200 or less;

•  Termination of a pre-service residential 
lease; and

•  Allowing servicemembers to maintain a 
state/status of residence for tax purposes, 
despite military reassignment to other 
states.

BasIC COnCePts

Liberally constructed in favor of the servicemember

Like its predecessor, the SCRA is intended 
“to provide for, strengthen, and expedite the 
national defense” by enabling servicemembers 
“to devote their entire energy to the defense 
needs of the nation” through “the temporary 
suspension of judicial and administrative pro-
ceedings and transactions that may adversely 
affect the civil rights of servicemembers during 
their military service.”5 

In a 1943 case addressing the purpose of the 
old act, the U.S. Supreme Court noted that lib-
eral construction of the statute served the end 
of “protect[ing] those who have been obliged 
to drop their own affairs to take up the burdens 
of the nation.”6 

Servicemember must be materially affected

The servicemember must be materially affect-
ed by the call to military service for application 
of SCRA protections to apply against eviction,7 
self-help repossessions on autos and other 

property,8 foreclosures9 or enforcement of stor-
age liens.10 No specific definition of “materially 
affected” exists in the act. In making a material 
effect determination, one should look at the 
totality of the impact from the call to active 
service on the servicemember and family. The 
inquiry is more than just, “what did the soldier 
earn before active duty, and what does the sol-
ider earn now?” Without question, this will be 
a key piece of any SCRA analysis you must 
perform.

It is up to the trial judge to determine, on a 
case-by-case basis, what are the boundaries of 
the “material effect” concept. A good example 
can be found in Cromer v. Cromer.11 In Cromer, 
the defendant was serving aboard a submarine 
scheduled for sea operations at the same time 
as his child support case trial. The North Caro-
lina Supreme Court remanded the case back to 
the trial court with instruction for consider-
ation of the affidavit of the sailor’s command-
ing officer in determining whether his military 
service and duties had a material effect on his 
ability to defend himself so as to justify a stay 
of proceedings under the act.

Further, there is no clear formulation of who 
has the burden of proof to show material effect. 
As stated by the U.S. Supreme Court in Boone v. 
Lightner:

“The act makes no express provision as to 
who must carry the burden of showing that 
a party will or will not be prejudiced, in 
pursuance no doubt of its policy of making 
the law flexible to meet the great variety of 
situations no legislator and no court is wise 
enough to foresee. We, too, refrain from 
declaring any rigid doctrine of burden of 
proof in this matter, believing that courts 
called upon to use discretion will usually 
have enough sense to know from what 
direction their information should be ex-
pected to come.”

Although it is logical to require the burden of 
proof to be on the movant (the servicemember 
who is requesting a stay of proceedings), some 
courts have stated that both parties may be 
required to produce evidence on the issues.12 

Expansive coverage

As noted above, the SCRA covers all active-
duty servicemembers, including Reserves and 
guards serving more than 30 consecutive days 
in times of national emergency under 32 U.S.C. 
§502 (f).13 It also applies to periods of absence 
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from active duty due to injury, illness, leave, 
and other lawful causes — and for Reserves 
and guards, to the period between when they 
receive orders and when they report.14 

The act applies whether the service is volun-
tary or involuntary and applies to servicemem-
bers serving in the continental United States 
and stationed or deployed overseas. In order to 
determine whether your client is protected by 
the SCRA, require the production of his or her 
orders. In the case of a guardsman, look to see 
if his or her orders reference 32 U.S.C. §502(f), 
“in support of a national emergency declared 
by the president,” for a period of more than 30 
consecutive days. If so, that duty qualifies for 
the act’s protection.

The SCRA also expands the application of a 
servicemember’s right to stay court hearings to 
include administrative hearings (e.g. DHS Ad-
ministrative Child Support proceedings, etc.)15 
Previously only civil courts were included in 
the purview of the SSCRA and this caused 
problems in cases involving administrative 
child support determinations as well as other 
agency determinations which impacted ser-
vicemembers. 

note: criminal matters are still excluded.16 

Miscellaneous

SCRA rights can be waived. The best practice 
is for the waiver to be in writing and executed 
only during or after a period of military ser-
vice. Again, a member of a Reserve component 
who has been ordered to report for duty 
(whether or not he or she is actually on active 
duty) is considered within a period of military 
service.17 

The SCRA defines “legal representative” as 
an attorney acting on behalf of the service-
member or a person in possession of a power 
of attorney.18 A legal representative may enforce 
any of the servicemember’s rights and may 
demand protections provided by the SCRA on 
behalf of the servicemember. All branches of 
services “highly recommend” that service-
members who are soon to deploy overseas or 
depart for extended periods for other duties, 
establish Family Care Plans, which will include 
the execution of a power of attorney.19 Based on 
the author’s experience, one of the most com-
mon myths servicemembers have is the belief 
that custody transfers of minor children can be 
accomplished by a power of attorney. Just so 

we are clear on this point: A power of attorney 
never changes custody. 

50 U.S.C. App. §522(c) eliminates the previous 
concern that a stay motion would constitute a 
general appearance, exposing the servicemem-
ber to the jurisdiction of the court. This new 
provision makes it clear that a stay request “does 
not constitute an appearance for jurisdictional 
purposes and does not constitute a waiver of 
any substantive or procedural defense;” nor 
should it be the basis for an award of attorney 
fees for dilatory conduct.20 

The SCRA offers many options to help you 
protect your clients’ rights. you should use 
care and creativity in employing its provi-
sions.21 Since many of the SCRA’s provisions 
are particularly useful (and potentially dan-
gerous) in domestic litigation, the family law 
attorney should have a good working knowl-
edge of them. Here’s an overview of what the 
SCRA does.22 

staYs anD DelaYs

One of the central protection points in the old 
statute that continues on in the SCRA is the 
granting of a continuance which halts legal 
proceedings. How it applies depends upon the 
circumstances within your case. 

No Notice of Proceedings

In a case where the servicemember has not 
made an appearance in the proceedings, the 
SCRA requires a court or administrative agen-
cy to grant a stay or continuance of at least 90 
days when the defendant is in military service, 
and

•  the court or agency decides that there may 
be a defense to the action, and such defense 
cannot be presented in the defendant’s 
absence, or

•  with the exercise of due diligence, counsel 
has been unable to contact the defendant 
(or otherwise determine if a meritorious 
defense exists).23 

 50 U.S.C. App. §521 applies to all civil cases. 
In 2008, Congress added the phrase “including 
any child custody proceeding” to the act’s sec-
tions pertaining to default judgments and stay 
of proceedings. Many practitioners and SCRA 
experts felt that additional language was com-
pletely unnecessary since “all civil actions” 
means just that: all actions. Congress clearly 
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wanted to remind family law Judges that the 
SCRA applies to family law cases as well!24 

Can you obtain a default judgment against a 
servicemember? Broadly construing “default 
judgment” as any adverse order or ruling 
against the servicemember’s interest, the act 
clarifies how to proceed in a case where the 
other side seeks a default judgment (one in 
which the servicemember has been served but 
has not entered an appearance by filing an 
answer or otherwise) if the tribunal cannot 
determine whether the defendant is in military 
service. A default judgment may not be law-
fully entered against a servicemember in his 
absence unless the court follows the proce-
dures set out in the SCRA.

Again, when the servicemember has not 
made an appearance, 50 U.S.C. App. §521 gov-
erns. The court must first determine whether 
an absent or defaulting party is in military ser-
vice. Before entry of a judgment or order for 
the moving party (usually the petitioner or 
plaintiff), the movant must file an affidavit 
stating whether or not the defendant is in the 
military service and showing the necessary 
facts to support that affidavit. If the plaintiff is 
unable to determine whether the defendant is 
in the military service, an affidavit must be 
filed stating such. 

Criminal penalties are provided for filing a 
knowingly false affidavit.25 

When the court is considering the entry of a 
default judgment or order, one tool that is spe-
cifically recognized by the SCRA is the posting 
of a bond. If the court cannot determine wheth-

er the defendant is in military service, then the 
court may require the moving party to post a 
bond as a condition of entry of a default judg-
ment. Should the nonmoving party later be 
found to be a servicemember, the bond may be 
used to indemnify the defendant against any 
loss or damage which he or she may incur due 
to the default judgment (if it should be later set 
aside).26 

When the filed affidavit states that the party 
against whom the default order of judgment is 
to be taken is a member of the armed forces, no 
default may be taken until the court has 
appointed an attorney for the absent service-
member. Specifically, 50 U.S.C. App. §521(b)(2) 
provides:

“If in an action covered by this section it 
appears that the defendant is in military 
service, the court may not enter a judg-
ment until after the court appoints an 
attorney to represent the defendant. If an 
attorney appointed under this section to 
represent a servicemember cannot locate 
the servicemember, actions by the attor-
ney in this case shall not waive any defense 
of the servicemember or otherwise bind 
the servicemember.”

If you are appointed under these circum-
stances to represent a servicemember defen-
dant, what are you supposed to do?27 

And, if the court fails to appoint an attorney, 
the default judgment against a person protect-
ed by the SCRA is voidable, provided that the 
servicemember seeking to set aside the default 
judgment was materially affected by reason of 
military service in defending the action and 
had a “meritorious or legal defense” to the 
action or some part of it. To do so, the service-
member must apply to the trial court that ren-
dered the original judgment or order. In addi-
tion, the default judgment must have been 
entered when the member was on active duty 
military service or within 60 days thereafter, 
and the servicemember must apply for the 
reopening of the judgment while on active 
duty or within 90 days thereafter.28 Reopening 
or vacating the judgment does not impair any 
right or title acquired by a bona fide purchaser 
for value under the default judgment.29 

Again, to prevail on this motion to reopen a 
default order, the servicemember must prove 
that, at the time the judgment was rendered, 
she was prejudiced in her ability to defend her-
self due to military service. In addition, she 

 In a case where the 
servicemember has not made 

an appearance in the proceedings, 
the SCRA requires a court or 

administrative agency to grant a 
stay or continuance of at least 

90 days when the defendant is in 
military service…  
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must show that there is a meritorious or legal 
defense to the initial claim. Default judgments 
will not be set aside when a litigant’s position 
lacks merit. Such a requirement avoids a waste 
of judicial effort and resources in opening 
default judgments in cases where servicemem-
bers have no defense to assert.30 As part of a 
well-drafted motion or petition to reopen a 
default judgment or order under SCRA, the 
servicemember should clearly delineate her 
claim or defense so that the court will have suf-
ficient facts upon which to base a ruling.

Notice of Proceedings

In a situation where the military member has 
notice of the proceeding, a similar mandatory 90 
days (minimum) stay of proceedings applies upon 
the request of the servicemember, so long as the 
application for a stay includes the following:31 

 •  A letter or “other communication” that 
1) states the manner in which current 
military duty requirements materially 
affect the servicemember’s ability to 
appear; and 2) gives a date when the 
servicemember will be available to 
appear. 

 •  A letter or other communication from 
the servicemember’s commanding 
officer stating that 1) the servicemem-
ber ’s current military duty prevents 
appearance, and 2) that military leave 
is not now authorized for the service-
member.

Of course, these two communications may be 
consolidated into one if they are from the ser-
vicemember ’s commander. No specific form of 
communication with the court is mandated. 
Therefore, “other communication” is liberally 
viewed and includes emails, phone calls, faxes, 
etc. directed to the judge, court clerk and/or 
counsel. 

These protections substantially clarified the 
old SSCRA’s stay provisions, under which all 
stays were discretionary. Also, the old law pro-
vided no explicit guidance on the length of a 
stay or the impact of a stay request on jurisdic-
tional defenses, and that omission created fer-
tile ground for appeals.32 

aDDItIOnal staYs

An application for an additional stay may be 
made at the time of the original request or 
later.33 If the court refuses to grant an addi-
tional stay, then the court must appoint counsel 

to represent the servicemember in the action or 
proceedings.34 Once again, give this some 
thought. What is the attorney supposed to do 
— tackle the entire representation of a service-
member whom he has never met, is currently 
absent from the courtroom and is likely unavail-
able for consultation?

Additionally, there is no provision for com-
pensation in the SCRA. Imagine that her honor 
beckons you to the bench next Monday and 
says, “Counselor, I am appointing you as the 
attorney for Sgt. Sandra Blake, the absent 
defendant/respondent in this case. I under-
stand that she’s in the Army or maybe the 
Army Reserve or National guard ... whatever. 
Please report back to the court in two weeks 
and be ready to try this case.” How would you 
respond?

Lastly, it should be remembered that a stay is 
not forever. Contrary to the popular notion of 
many servicemembers and family law attor-
neys, a stay of proceedings is not meant to 
outlast the natural life of the lawsuit or, for that 
matter, the presiding judge. In fact, the stay is 
intended to last only as long as the material 
effect lasts. For example, military members 
accrue leave at the rate of 30 days per year, and 
courts can take judicial notice of this fact.35 

attOrneY FOr tHe aBsent

 The role of the appointed attorney is to rep-
resent the defendant. The statute does not say 
what happens if the servicemember is, in fact, 
the plaintiff in a particular domestic case. 
Undoubtedly, this wording is just careless 
drafting. Particularly in domestic cases, it is 
just as likely that the servicemember would be 
the petitioner or plaintiff as the respondent or 
defendant; and default orders are sought 
against both sides, not just defendants.

The statute does not say what tasks are to be 
undertaken by the appointed attorney, but the 
probable duties are to protect the interests of 
the absent member, much as a guardian ad 
litem protects the interests of a minor or incom-
petent party. This would include contacting the 
member to advise that a default is about to be 
entered and asking whether that party wants 
to request a stay of proceedings. Counsel for 
the servicemember should always renew the 
request for a stay of proceedings, given the dif-
ficulty of preparing and presenting a case with-
out the client’s participation.
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The statute also leaves one in the dark about 
the limitations of the appointed attorney. His 
or her actions may not bind or waive any 
defense of the servicemember. What is the 
attorney to do? How can he or she operate 
effectively before the court with these restric-
tions? Can the attorney, for example, stipulate 
to the income of his or her client or the other 
party? Can he or she agree to guideline child 
support and thus waive a request for a vari-
ance? Without elaboration in this area, the law 
could mean that he or she must contest every-
thing, object whenever possible and refuse to 
make even reasonable stipulations or conces-
sions for fear of violating the act. Such conduct 
is at odds with the ethical requirements that 
counsel act in a professional and civil manner, 
avoiding undue delay and expense.

Interest rates

The act clarifies the rules on the six percent 
interest rate cap on pre-service loans and obli-
gations by specifying that interest in excess of 
six percent a year must be forgiven.37 The 
absence of such language in the SSCRA had 
allowed some lenders to argue that interest in 
excess of six percent was merely deferred. How 
does this apply when your servicemember cli-
ent has a child support arrearage judgment 
that is drawing a statutory 10 percent per 
year/annum interest rate per 43 O.S. 114?

The act specifies that a servicemember must 
request this reduction in writing and include a 
copy of his/her military orders.38 Once the 
creditor receives notice, the creditor must grant 
the relief effective as of the date the service-
member is called to active duty. The creditor 
must forgive any interest in excess of the six 
percent with a resulting decrease in the amount 
of periodic payment that the servicemember is 
required to make.39 The creditor may challenge 
the rate reduction if it can show that the ser-
vicemember’s military service has not materi-
ally affected his or her ability to pay.40 Again, 
this should be a totality of circumstantial anal-
ysis. If the creditor does not challenge when 
noticed, then the creditor must comply with 
the servicemember’s demand for rate reduc-
tion, which extends for the duration of military 
service.41 

staY OF eXeCutIOns, attaCHements 
anD GarnIsHments

50 U.S.C. App. §524 is considered the ultimate 
protection provision in the SCRA. Under its 
terms, the servicemember could have failed to 

Accessing Military Status 
HELPFUL WEBSITES

Department of Defense Manpower Data Center
www.okbar.org/s/6b99y.36  

•  Enter last name and Social Security number 
of the individual. 

•  To execute a report, click “Look Up,” which 
opens a second window with the generated 
report. 

•  Further information is available on the “Help” 
section of the website. 

“ARE WE THERE YET?” – A Roadmap for 
Appointed Counsel Under the Servicemembers 
Civil Relief Act

www.okbar.org/s/51xjh. 
• Download for your personal library

OR WRITE**

ARMY
Army World Wife Locator Service
Enlisted Records and Evaluation Center
8899 East 56th St.
Indianapolis, IN 46249-5031
Note: All requests must be in writing

NAVY
Bureau of Naval Personnel
PERS-312E
5720 Integrity Drive
Millington, TN 38055-3120
Locator Service 901-874-3388

AIR FORCE
Air Force Manpower and Personnel Center
Attn: Air Force Locator/MSIMDL
550 C. St. West, Suite 50
Randolph AFB, TX 78150-4752
Locator Service 210-652-5775

MARINE CORPS
Commandant of the Marine Corps
Headquarters, U.S. Marine Corps (MMSB10)
2008 Elliott Road, Suite 201
Quantico, VA 22134-5030
Locator Service 210-784-3941

**A nominal fee is charged for each written 
inquiry
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comply with almost every other provision of 
the act, had a valid judgment rendered against 
him or her and still apply to a court for relief. If 
the court determines that a servicemember, by 
virtue of his service, is materially affected in 
complying with a court judgment or order, the 
court may sua sponte. The court must also, on 
application of the servicemember, stay the 
execution of any judgment or order against the 
servicemember, and vacate or stay an attach-
ment or garnishment of property, money or 
debts in the possession of the servicemember 
or a third party before or after judgment. The 
act places no limits on the type of actions that 
are covered. So, can a servicemember seek a 
stay in child support collection proceedings? 
The author is not aware of any Oklahoma case 
on point.42 

antICIPatOrY relIeF

 50 U.S.C. App. §591 allows a servicemember 
to proactively seek judicial relief from pre- 
service obligations and from taxes or assess-
ments arising during military service. These 
anticipatory relief provisions can be used to 
request relief from pre-service obligations, such 
as child support or alimony, when a prospec-
tive breach is likely. For example, when the 
servicemember is earning more in a civilian job 
before mobilization than he or she will be earn-
ing on active duty, and the civilian wage gar-
nishment will terminate upon call to active 
duty, the servicemember should use this sec-
tion to request a reduction in child support or 
alimony and to request a new garnishment 
from Defense Finance and Accounting Service 
to pay the other party on a timely basis.

In planning to use the SCRA anticipatory 
relief, some questions to ask your client will 
include,

• Is a delay necessary?

•  Is a delay desirable? [e.g., build-up of 
arrears, citations for contempt as results]

•  Is a delay helpful at present, or will it sim-
ply delay of the day of reckoning in the 
long run?

ImPaCt On FamIlY laW 

Pause for a moment to think through the 
potential impact of a SCRA stay on the family 
lawyer and the client. How would this affect an 
action for custody by the non-custodial dad 
when mom, who has custody, receives mobili-
zation orders and takes off for Afghanistan, 

leaving the parties’ child with her mother in 
Florida? How are you going to get the child 
back when mom’s lawyer interposes a stay 
request to stop the litigation dead in its tracks? 
If mom has executed a Family Care Plan, which 
is required by military regulations, leaving cus-
tody with the maternal grandparent, will that 
document — executed by mom, approved by 
her commanding officer and accompanied by a 
custodial power of attorney — displace or 
overcome a court order transferring custody to 
dad? Can the court even enter such a custody 
order given the stay and default provisions of 
the act?

To see how the battle is being played out in 
this area, take a look at Lenser v. McGowan43  
and In re Marriage of Grantham.44 In Lenser, the 
Arkansas Supreme Court noted:

“The idea [of SCRA] is to relieve service-
members from disadvantages arising from 
military service, not to provide advantages 
by reason of military service....To accept 
[servicemember’s] argument [of granting 
an SCRA stay] would create an environ-
ment in which a servicemember could 
always gain custody by simply making 
sure the child is staying with the service-
member when the stay is requested. That 
would provide servicemembers an advan-
tage rather than protect against adverse 
affects.”45 

Next, consider this scenario: A woman waits 
until the eve of her husband’s overseas deploy-
ment to file dissolution of marriage papers, 
including a request for pendente lite support, 
exclusive possession of the marital residence, 
continued insurance coverage, and power of 
attorney over the husband’s affairs. The hus-
band gets served, is due to ship out within the 
week and he consults you. What do you do?46 

50 U.S.C. App. §522 entitles the serviceman to 
a mandatory 90-day stay of proceedings. To 
qualify for it, he must alert the court — in writ-
ing (which might include email), supported by a 
commanding officer’s statement — that he is on 
active duty, which will materially affect his abil-
ity to defend for a specified period of time dur-
ing which he cannot take military leave. He may 
also seek an extended, discretionary stay if he 
shows that his military service will continue to 
affect his ability to defend. If this additional stay 
is denied, counsel must be appointed to protect 
his rights. 
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In another example, what happens if a hus-
band ships out without consulting an attorney 
or appearing in his wife’s dissolution of mar-
riage action, and in due time she moves for a 
default judgment? 

The SCRA reads that before the court may 
enter a default judgment, the plaintiff must file 
an affidavit (or a subscribed written statement 
in any form, certified or sworn to) that the 
defendant is not in military service and show 
“necessary facts” to support the affidavit.47 The 
plaintiff may obtain an acceptable affidavit or 
certificate from the Department of Defense 
(DOD) Manpower Data Center. If the plaintiff 
fails to conduct or prove a DOD search occurred 
in order to discover whether the defendant is 
serving in the military, the court may scrutinize 
or even discredit the affidavit.48 

On another front, think about support. How 
does the SCRA stay provision affect the custo-
dial dad who suddenly stops receiving child 
support when his ex-wife is called up to active 
duty from the guard or Reserve? When she 
leaves her day job, her pay stops, and so does 
the monthly wage garnishment for support of 
their children. How can dad get the garnishment 
restarted while she’s in uniform on active duty? 
Will the reduction in pay she probably gets 
result in less child support?49 Or will her reduced 
costs of living in the military (how much does it 
cost to live in a tent outside Bigram Air Base in 
Afghanistan?) have the opposite result? How 
can dad move the case forward to establish a 
new garnishment when he cannot locate her? 
He may not be able to serve her, even if he can 
locate her; and she probably will have a bullet-
proof motion for stay of proceedings if dad 
ever gets the case to court!

The SCRA’s stay and default protections 
pose special challenges in child support and 
custody proceedings. Under the old law, courts 
readily recognized the need to balance service-
members’ procedural rights against depen-
dants’ rights to adequate care and support 
during the period of military service, particu-
larly when the dependants were children.50 
Likewise, if the issue is only child support, 
courts under the old act routinely granted the 
military obligor a discretionary stay, subject to 
an award of temporary child support, which 
could be determined on papers alone, without 
a hearing.51 

Does the court have the same discretionary 
power to award interim relief to the civilian 

parent under the SCRA, with its 90-day man-
datory stay provision? At least one court has 
held that it did — in the custody context, 
although the grant of a stay in that case was 
accompanied by assurance that in proceedings 
before the stay application, the best interests of 
the child had already been aired. 

Another court, on a child support agency’s 
petitioner against the military father, simply 
refused to grant an SCRA stay. It concluded 
that father had ample time before being called 
up to active duty to gather necessary income 
materials so that counsel could have presented 
in documentary form.52 

Other courts have held, however, that the 
issuance of an SCRA stay does not bar tempo-
rary relief for the civilian parent. Thus, a child’s 
temporary custody is not determined by the 
happenstance of being with a particular parent 
or grandparent at the time a stay is requested, 
particularly if it appears that the servicemem-
ber obtained custody of the child by subterfuge 
or unfair dealing (by holding the child over on 
visitation, for example).53 

A courts’ willingness to condition or override 
an SCRA stay is based on the longstanding 
principle that SCRA functions as a shield that 
can help protect servicemembers from disad-
vantages arising from military service, but not 
as a sword to give them unfair advantage over 
other litigants. Also, in balancing servicemem-
bers’ needs against their dependants’ needs, 
courts are willing to push the definition of a 
servicemember’s “unavailability” for an SCRA 
stay to allow for video or telephone appear-
ances or to consider pendente lite issues, partic-
ularly regarding child support, on papers 
alone.54 Also, courts will require full compli-
ance with SCRA provisions in order for a ser-
vicemember to obtain relief.55 

It is hoped that with the enactment of the 
Oklahoma Deployed Parents Custody and Vis-
itation Act,56 many of these types of court battles 
can be avoided. However, as noted in endnote 
24, the act only became effective May 26, 2011. 
The author is not aware of any appellate deci-
sions in the works to examine its provisions. 
During the bill’s legislative consideration, ques-
tions about its constitutionality (especially 
regarding the delegation of visitation rights) 
arose.57 Nevertheless, until our appellate courts 
speak, the new act will provide a framework 
for dealing with custody, visitation and sup-
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port questions due to a servicemember/par-
ent’s deployment.58 

COnClusIOn

The family law attorney, perhaps even more 
than the general practitioner, needs to know 
and understand the SCRA (and general domes-
tic jurisdiction) for those occasions when a 
military member is one of the parties to the 
litigation. Mobilizations and deployments 
affect mothers and fathers, wives and hus-
bands, and separated partners who are in the 
Reserves, on active duty and in the National 
guard. They will have an impact on income, 
visitation, family expenses, custodial care for 
children, mortgage foreclosures, garnishments 
and many other domestic issues.

One of the best sources of quick information 
on the SCRA is A Judge’s Guide to the Servic-
members Civil Relief Act, found at the website 
of the Military Committee of the ABA Family 
Law Section, www.americanbar.org/family/
military. Also the most complete reference 
work on the subject is the Army JAg School’s 
SCRA guide, JA 260, which is available at 
www.okbar.org/s/ja260. Lastly, if ever in 
doubt regarding SCRA claims in your family 
law case, feel free to call. We all get by “with a 
little help from our friends”.

author’s note: As with many of us, I see far 
because I stand on the shoulders of giants. 
Toward this end, I want to acknowledge the 
continual efforts and extensive works of my 
colleague, Mark E. Sullivan. Mr. Sullivan is a 
retired Army Reserve JAg colonel who prac-
tices in Raleigh, NC. He is a board-certified 
specialist in family law and past president of 
the North Carolina Chapter of the American 
Academy of Matrimonial Lawyers. Further, 
Mark is a past Chair of the Military Committee 
of the ABA Family Law Section and author of 
The Military Divorce Handbook (American Bar 
Association, May 2006), from which much of 
this material is adapted. His book is available 
(now in its 2nd addition) through the ABA. It is 
an indispensable resource guide for the family 
law attorney working a military case. 
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demand for interest reduction was received. 2008 amendments to SCRA 
make it a federal crime to knowingly fail to reduce the interest rate upon 
proper demand for that relief by a servicemember.

42. See however, Smith v. Davis, 364 S.E.2d 156 (N.C. Ct. App. 1988) 
(support order set aside on the basis of affidavit from member that he 
had not been paid in several months and was unable to comply with 
court order).

43. 191 S.W.3d 506 (Ark. 2004) (sustaining judge’s grant of custody 
to the mother when the mobilized father requested a stay of proceed-
ings to keep physical custody with his own mother, holding that the 
SCRA provides a stay of the domestic relations case but did not pre-
vent the circuit court from entering a temporary order of custody). See 
also, Diffin v. Towne, 787 N.y.S.2d 677 (N.y. Fam. Ct. 2004) and Ex parte 
K.N.L., 872 So. 2d 868 (Ala. Civ. App. 2003) (refusing stay to member 
who placed child with new spouse immediately before deploying 
overseas and filing a stay motion, holding that the other parent’s rights 
also merited protection, and that members should not be permitted to 
use the law enacted for their protection as “a vehicle of oppression and 
abuse” to deprive the other parent of custody).

44. 698 N.W.2d 140 (Iowa 2005) (reversing a judge’s order that 
stayed the mother’s custody petition when father was mobilized and 
had given custody via his FCP to his mother).

45. See, Lenser, 191 SW 3d 506, 511. The author believes the reason-
ing and arguments in Lenser would be very persuasive before an 
Oklahoma Court (which has no state or federal decision on point). 
However, the 2008 amendment to SCRA adding the phrase “including 
any child custody proceeding” may supersede the 2004 Arkansas deci-
sion and the 2005 Iowa decision in Grantham.

46. See, e.g., Cherubini v. Cherubini, 2003 N.y. Slip Op. 50569U, 2003 
N.y. Misc. LExIS 114, (N.y. Sup. Ct. Feb. 13, 2003) (unpublished); Michael 
v. Michael, No. E200301214-COA-R3-CV, 2004 WL 362348 (Tenn. Ct. App. 
Feb. 27, 2004); see also Berkheiser v. Berkheiser, No. 851, 1970 WL 8806 (Pa., 
Lycoming County Ct. Com. Pl. Apr. 8, 1970) (per curiam).

47. 50 U.S.C. App. §521(b)(1)(A), (b) (4).
48. Sec’y of Housing & Urban Dev. v. McClenan, 798 N.yS.2d 348 

(N.y. Civ. Ct. 2004). As a practical practice tip...do a DOD search to 
support your SCRA default affidavit. In your author’s experience, this 
is seldom done.

49. The converse (increase in pay) is also worth considering. The 
author has seen reports that say around 40 percent of servicemembers 
called to active duty actually receive an increase in income/pay.

50. See, e.g., Cherubini, supra footnote 45 and Kelley v. Kelley, 38 
N.y.S.2d 344 (N.y. Sup. Ct. 1942). See also Lebo v. Lebo, 886 So. 2d 491 
(La. Ct. App. 2004) and Rayman v. Rayman, 47 P.3d 413 (Kan. 2002) (in 
post-divorce context, leaving children in custody of step-mother while 
father went on unaccompanied tour to Korea).

51. See, e.g. Cherubini, supra endnote 45; Kelley, supra endnote 49 and 
Shelor v. Shelor, 383 S.E.2d 895 (ga. 1989).

52. Lackey v. Lackey, 278 S.E.2d 811 (Va. 1981). If a child support 
modification is just based on a change of income (new leave and earn-
ing statement), resulting in a simple recalculation of a child support 
guideline, then it would be difficult to see how a servicemember 
would be “materially affected” and afforded an SCRA stay. However, 
if a question of fact existed regarding some deviation from a child sup-
port guideline, then a SERVICEMEMBER could likely be “materially 
affected” and entitled to an SCRA stay.

53. Lenser v. McGowan, 191 S.W.3d 506, 507 (Ark. 2004). But com-
pare, George P. v. Super. Ct., 24 Cal. Rptr. 3d 919, 924 (Ct. App. 2005) 
(even if 90-day stay is mandatory, additional stay is discretionary and 
subject to denial for want of legitimate defense).

54. See, e.g., In re Diaz, 82 B.R. 162 (Bankr. M.D. ga. 1988) and Foster 
v. Alexander, 431 S.E.2d 415, 416 (ga. Ct. App. 1993).

55. In re Marriage of Bradley, 282 Kan. 1, 137 P.3d 1030 (2006) and 
Herridge v. Herridge, 173 Wn2d 752, 270 P.3d 574 (2012).

56. 43 O.S. §§150 - 150.10.
57. Craig v. Craig, 2011 OK 27, 253 P.3d 57 (2011) (grandparents not 

entitled to visitation rights by delegation from son, they can only be 
obtained via grand parental visitation statute.)

58. However, other states have approved similar deployment/visita-
tion delegation case law. See McQuinn v. McQuinn, 866 So. 2d 570 (Ala. 
Civ. App. 2003)(permitting member to designate any member of his 
extended family where he was absent on active duty, and barring the 
non-military parent’s right to interfere, at least where her complaints 
were made “without any particular reason”) and Webb v. Webb, 148 P.3d 
1267 (Idaho 2006)(approving delegation of visitation rights thru power of 
attorney to member’s parents while member was deployed).
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To make matters complicated, H gets a call from 
one of the members of a business venture in which he 
has an ownership interest reminding him that the 
buyout clause in a buy/sell agreement is triggered by 
the filing of a petition for divorce. The buyout terms 
would be unfavorable considering the growth poten-
tial of the business. Worse, while going to W’s apart-
ment to check her mail H discovers that W has taken 
a large bank account in her own name with assets 
accumulated from a business venture of her own she 
entered after marriage, and she placed her children 
from a separate marriage as payable on death benefi-
ciaries. Moreover, property tax assessments arrive in 
the mail, including one for a piece of real property W 
has bought in Colorado with someone else. A bank 
statement on a joint account verifies that a large part 
of the purchase came from joint funds through checks 
paid to a Colorado title company. 

Dynamics such as these highlight the fragile 
framework to which divorcing clients are 
exposed. This article on estate planning and 
marital dissolution addresses how the legal 

structure of asset ownership within an estate-
planning context interplays with potential dis-
solution of marriage and untimely death. It also 
highlights the effect of spouses having author-
ity of fiduciary for each other as well as the 
effect of, restrictions on and vulnerability to 
asset transfers. 

estate PlannInG

The dissolution of a marriage unravels numer-
ous strands that weave through people’s lives 
like veins. More than the family home, bank 
accounts and children are implicated. Estate 
planning develops its own strands, including 
asset transfer, care of surviving spouses upon 
death and granting spouses fiduciary control 
upon disability. Most estate planning incorpo-
rates control over health, life and death deci-
sion-making and management of assets by the 
other spouse. Some of these issues can become 
actual conflicts of interest when the marital rela-
tionship unravels. 

Estate Planning Prior to, During 
and After Marital Dissolution

By Katherine Saunders

Consider the fact pattern below:

H and W separate and eventually agree that dissolution of the 
marriage is the only solution. W hires you as the family law 
attorney. Unfortunately, before a petition for divorce is filed, W 

is in a tragic car accident and hovers on the brink of life and death. It is 
not known whether she will live or even wake up. H has power of attor-
ney over W’s health and finances, is the beneficiary of a life insurance 
policy, the beneficiary of W’s 401(k) plan, will, and a trust she created 
and funded with assets inherited from her father. If W dies before the 
divorce is final, H will take everything.

Family 
LAW
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Estate planning usually includes a last will 
and testament and/or trust. A last will and 
testament transfers property through the court 
system in a probate procedure, while a trust is 
not subject to probate and creates an entity 
separate from a person transferring property 
according to its own terms. Other methods that 
also transfer property outside of probate 
include the automatic transfer to the survivor 
in joint tenancy with right of survivorship, 
properties which have beneficiary designa-
tions such as payable-on-death bank accounts, 
and beneficiary designations on IRAs and life 
insurance.

During the estate planning process, most 
individuals also execute documents which 
anticipate a time of disability, incapacity or life 
support in life and death instances, such as 
powers of attorney and advance health care 
directives. Most spouses name each other as 
their agent and frequently the authority is 
immediately effective. 

PrIOr tO marrIaGe

Prenuptial Agreements

Before thinking about end-life decisions, 
some planning opportunities are only available 
before marriage. One is a prenuptial (antenup-
tial) agreement which can protect separate 
assets from later claims. These agreements are 
enforceable in Oklahoma1 subject to a showing 
of fraud, duress, coercion and overreaching in 
their execution.2 

Usually a prenuptial agreement describes 
separate property and dictates its continuing 
characterization as separate in the event of 
marital dissolution or death. Other important 
elements might include:

•  An agreement not to assert a right to inherit

•  An agreement to provide life insurance on 
the other in lieu of an inheritance

•  Rights of a widower to use separately 
owned residence at death (waiver of the 
surviving spouse’s homestead right)

•  Agreement to a division of share at death 
into a trust which provides for restrictive 
distribution terms during the life of the 
surviving spouse and leaves the remainder 
at his or her death to beneficiaries of the 
deceased spouse’s choosing3 

•  Agreement to participate in estate tax 
planning4 

Planned Inheritances

A potential tool to protect a gift coming from 
wealthy parents to a son or daughter anticipat-
ing marriage is a trust estate unreachable upon 
demand by the child and thereafter, the child’s 
creditors or spouse, thus protecting those assets 
from later dissipation in the event of an unsta-
ble marriage or other life events. While in 
Oklahoma a trust cannot be created for oneself 
with one’s own assets with the goal of avoiding 
creditors,5 a completed gift of property to a 
beneficiary — whether outright or in a trust 
format, which is not reachable upon demand 
by the beneficiary and is property where the 
grantor has relinquished control — is protected 
by both the grantor’s and the beneficiary’s 
creditors (including a divorce action).

estate PlannInG DurInG marrIaGe 
anD PrIOr tO FIlInG a PetItIOn

Prior to the initiation of divorce proceedings, 
the legal relationships created between spouses 
should be reviewed to determine how to safe-
guard financial and health care positions. Fidu-
ciary relationships reflect an area where one 
spouse holds great power to alter the financial 
and sometimes health position of the other.

Fiduciary Designations

Powers of attorney — One fiduciary role is 
typically granted to the other spouse through a 
power of attorney, which grants the power to 
another to make decisions which the individu-
al himself could make.6  

Havoc could result from misuse of this power 
by shifting and depleting assets, unsupportive 
medical decisions or commitment into medical 
facilities. 

While an individual has mental capacity, the 
power of attorney may always be revoked. 
Revoking a power of attorney, however, does 
not remove the ability for the other to act on 
one’s behalf, as third parties are entitled to rely 
on the legitimacy of the power unless there is 
actual knowledge of its revocation.7 In order to 
effectively revoke the power, the revocation 
must be delivered to all parties who have pos-
session of the granting instrument.

In the exercise of the fiduciary power, an attor-
ney-in-fact is bound “by standards of conduct 
and liability applicable to other fiduciaries.” 
Oklahoma statutes do not describe the particular 
remedy for violation of that duty, but courts 
have held that at least a constructive trust is 
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imposed due to the fraudulent misuse of a 
power of attorney with respect to property.8 

In the earlier example of H and W, early 
replacement of the appointment of the other 
spouse as attorney-in-fact could avoid that 
control being an issue at a vulnerable time, 
such as by H changing the payable on death 
beneficiary on W’s bank account. The replace-
ment of a spouse as an attorney-in-fact is not a 
change that requires the other spouse’s permis-
sion or even knowledge, as it is personal to 
each individual.

advance Health Care Directive — An 
advance directive is a document which pro-
vides that in the event a person is terminally ill, 
in a permanent coma or otherwise alive only 
by virtue of life support and in a condition of 
severe and permanent deterioration, life sus-
taining treatment and/or food and water may 
be withheld.9 

The decision to withhold life sustaining treat-
ment and food and water can be left to a proxy, 
who is usually the spouse. In the H and W sce-
nario referenced at the beginning of this article, 
the spouse might sustain or end the life of the 
other for a more favorable property division to 
the spouse having the power, by prolonging 
the use of a power of attorney to transfer funds 
(as it becomes void at death) or to hasten death 
to maintain the marital status until death.10 

Do not resuscitate — A “do not resuscitate” 
(DNR) order refutes the presumption that a 
person would choose the administration of 
cardiopulmonary resuscitation in the event of 
cardiac or respiratory arrest. It can be executed 
by a person, by a power of attorney for health 
care decisions or by a proxy appointed in an 
advance directive.11 

This document does not require that a person 
have dim hopes of a recovery, unlike an advance 
directive, and is therefore potentially danger-
ous in an arrest situation, as a hospital will 
likely follow it. Again, revocation of a “do not 
resuscitate,” power of attorney and advance 
health directive with distribution to appropri-
ate medical files might be wise.

trustee Designations — Where a husband 
and wife have separate trusts, each is usually 
trustee of his or her own trust with the other 
named as successor upon disability or death. 
Appointing a new successor trustee would 
avoid an uncomfortable situation of the spouse 
being trustee over the separate property of the 

other. Again, for a separate trust, this revoca-
tion does not require the spouse’s knowledge 
or consent.

Spousal Rights in Property Upon Death 
of the Other

Divorcing clients should be aware of not only 
the results of passing away with and without 
an estate plan in place, but also the survivor’s 
rights in the marital and separate properties of 
the deceased spouse.

Disinheritance v. Intestacy — Upon realiza-
tion that a marriage is failing a spouse may 
wish to disinherit the other or avoid instigating 
a plan to provide for the other. In either 
instance, if an individual dies prior to dissolu-
tion of the marriage, Oklahoma law allows the 
survivor certain rights.

If a spouse dies without a will, assets which 
are in the person’s name at death (and not sub-
ject to joint tenancy, beneficiary designations or 
in trust) pass by “intestate succession.” Intes-
tate succession is a statutory framework that 
creates a default last will by defining rights of 
others, including a surviving spouse, in the 
estate of a decedent.12 

In the event there is no will and there are no 
children, parents or siblings, the surviving 
spouse receives all of an individual’s assets, 
even if the assets were accumulated before 
marriage.13 Where there are children from a 
prior marriage, parents or siblings, the surviv-
ing spouse receives either an equal share with 
each child;14 or in the event there are no chil-
dren (but there are parents and/or siblings), 
spouses receive one-third of the estate.15 Addi-
tionally, the surviving spouse receives half of 
assets accumulated during marriage.

If a person assertively disinherits the other 
by will to avoid the statutory inheritance for-
mat and dies prior to or during pendency of 
the divorce, the surviving spouse may assert 
rights through a forced share of the estate; i.e. 
the “marital election.” The survivor has a right 
to “elect” an interest in the deceased spouse’s 
estate instead of taking under the provisions of 
the will. 

In Oklahoma, pursuant to 84 O.S. 2011, §44, 
B, 1, the surviving spouse receives an undi-
vided half of the interest in property acquired 
by joint industry during a marriage. The right 
to elect favors spouses with long marriages 
who have acquired abundant property during 
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the marriage. This right is in lieu of all legacies 
in the last will and must be affirmatively made 
by written election, filed in the district court in 
which the decedent’s estate is being adminis-
tered on or before the final date for hearing the 
petition for final distribution of the estate, or 
the right is barred forever.16 

separate v. Jointly acquired — The ability 
to transfer assets during marriage in avoidance 
of division by divorce, or the right of a surviv-
ing spouse to elect against an estate of the dece-
dent and the share allowed by intestate succes-
sion, depends on the characterization of the 
ownership as separate or by “joint industry.”

During marriage, a husband and wife may 
generally convey separate property from the 
reach of each other subject to limitations 
described in 43 O.S. 2011, §202.17 Property that 
is transferred which was accumulated by joint 
industry during marriage is more suspect.

Separate Property — The courts will generally 
uphold the transfer of separate property unless 
it appears intended to defraud, or the transfer 
is illusory.18 

Separate property has been construed to 
mean 1) property owned prior to marriage, 
which retained its separate status during mar-
riage 2) gifts to one spouse from a third party 
during marriage 3) gifts from spouse to spouse 
4) property inherited by one spouse from a 
third party 5) an exchange of separate property 
from other separate property 6) a purchase of 
separate property from separate property.19   
Therefore, in the opening scenario, if W had 
changed the beneficiary designation on the 
trust funded with assets inherited from her 
father, H would not have any rights when W 

passed away if she maintained the separate 
character of the assets.

Joint Industry Property — Transfer of property 
acquired during marriage as joint industry 
property is more problematic. While not a per 
se violation of marital rights, a transfer is ana-
lyzed to determine motive and intent.20 

The definition of “joint industry property” 
and property acquired “during coverture” is 
more limited than all property acquired during 
marriage. However, there is a rebuttable pre-
sumption that property acquired during mar-
riage is through the joint efforts of husband 
and wife.21 This may be true even if property is 
acquired or earned by, or in the separate name 
of, one spouse.22  

Revocable Trusts — Assets in a revocable trust 
are brought back into the decedent’s estate for 
purposes of the marital election upon death, as 
a revocable trust is considered an incomplete 
gift, whether funded with property that is 
separate or jointly owned. Nevertheless, a 
determination will still be made to assess 
whether the property is jointly acquired within 
the definition of the marital election.23 

Exceptions to Separate Property Protection — 
Upon death of a spouse, the residence of a 
person is available to the survivor as a home-
stead even if separate property, by virtue of a 
statutory life estate, unless abandoned.24 This 
right is not available for joint tenancy property 
owned with third parties.

Additionally, in the court’s discretion, a 
financial allowance for the surviving spouse 
and/or children may be carved out of the 
entire probate estate during the pendency of 
the probate.25 

Transfers of Property from the Estate — 
Effect of Death of a Spouse

Various forms of asset ownership and trans-
fer might be beyond the reach of the marital 
election by the surviving spouse upon death of 
the other.

Irrevocable Gifts — Within a marriage, hus-
bands and wives often make gifts of property 
through irrevocable trusts in order to accom-
plish estate tax and asset protection planning 
goals.26 

A situation can be imagined where some of 
the assets of a wealthy spouse accumulated by 
him or her during marriage could be placed 

 If a spouse dies without a 
will, assets which are in the 

person’s name at death (and not 
subject to joint tenancy, beneficiary 

designations or in trust) pass by 
‘intestate succession.’  
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into an irrevocable trust for the benefit of the 
wealthy spouse’s children by a previous mar-
riage, thereby depleting the share of the trans-
feror’s estate for purposes of property division 
upon divorce.27 This is a different scenario than 
one where assets are transferred to a child with 
the unspoken understanding that they will 
become available to the transferring parent fol-
lowing divorce.28 

Other jurisdictions have addressed issues 
relating to unilateral gifts of marital assets, 
defining the following factors in determining 
whether a transfer violates marital rights.29 

•  The proximity of the gift to the parties’ 
separation.

•  Whether the gift was typical of those made 
prior to the breakdown of the marriage.

•  Whether the gift benefitted the joint marital 
enterprise or benefitted one spouse to the 
exclusion of the other.

• The need for, or amount of, the gift.

Wealth Preservation trust — A wealth pres-
ervation trust, defined by 31 O.S. 2011, §11, et 
seq. is an exception to the rule regarding protec-
tion of one’s own assets from creditors and 
potential continued use and the reachability of 
a revocable trust. In this case, a trust may be 
created by a grantor and funded up to $1,000,000 
for the benefit of beneficiaries, such as chil-
dren. If a grantor desires access to principal he 
or she may revoke a part of the trust without 
the whole considered accessible for purposes 
of creditor protection, and it is not reachable by 
the divorcing spouse except as to the portion 
revoked.30 

The only exception to the protection of the 
assets from creditors of the grantor are pay-
ments under a child support judgment, and 
existing mortgage or security interests.31 Assets 
transferred to a wealth preservation trust 
would also be subject to the same scrutiny with 
respect to unconscionability and fraud, in the 
event of marital dissolution.

Change of Beneficiary Designation — In the 
event a spouse dies during marriage and has 
assets which name beneficiaries other than the 
spouse, those assets will pass to the named 
beneficiaries absent clear intent to defraud the 
marital estate or federal law issues such as the 
Employee Retirement Income Security Act.32 

In the Matter of Estate of Wellshear33 upholds 
the transfer of IRA assets to children of the 
deceased, defeating the marital election.34 

During an owner’s lifetime, the asset is fully 
vested only in the owner, and therefore subject 
to marital claims.

Payable on Death Clauses — A payable on 
death clause is one that allows an owner of 
certain assets, such as bank accounts, to desig-
nate a trust, person or persons to receive the 
assets in the account upon the death of the 
owner.35   

Therefore, absent fraud or other valid claims, 
a payable on death asset will pass to the named 
beneficiary upon death of the owner, thereby 
defeating the marital election. However, as is 
generally true with beneficiary designations, 
during an owner’s lifetime the asset is fully 
vested only in the owner, and therefore subject 
to property division upon divorce.

Joint tenancy Property — Assets in joint 
tenancy with an owner other than the spouse 
will pass outside the marital election. Joint ten-
ancy property is ownership that “establishes a 
present estate in which both joint tenants are 
seized of the whole.”36 There is no interest that 
passes to the survivor since, “title of the joint 
tenant who dies first terminates at death and 
vests eo instant in the survivor.” Additionally, 
“[The] survivor takes the entire estate to the 
exclusion of heirs of the deceased.”37 

Nevertheless, a transfer of an interest into a 
joint tenancy relationship is subject to claims of 
fraud, and in that event a constructive trust 
will be imposed on the property.38 

While death extinguishes the interest of the 
first to die, joint tenancy property is also sub-
ject to severance during life and therefore 
reachable to the extent of a person’s interest. 
Additionally, any joint tenancy arrangement 
can be severed by the transfer — by either 
party — of their undivided percentages in the 
whole, which has the effect of creating a ten-
ancy in common. The effect as between spouses 
would be that the decedent’s estate has an undi-
vided interest subject to the surviving spouse’s 
marital rights or intestate succession.39

Therefore, in the earlier example, W’s trans-
fer of funds from a joint account to purchase 
joint tenancy property with another will be 
analyzed to determine whether fraud applies 
to set aside the purchase.
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Common Joint Estate Planning Affected

asset splitting — Traditionally, to use each 
spouses’ unified credit (the amount each per-
son can transfer at death without the imposi-
tion of the estate tax), some assets from a 
wealthier spouse were re-titled in the name of 
the less wealthy spouse to use that person’s 
unified credit in the event he or she died first. 
The assets in the amount of the credit then 
funded a trust either for children, or with 
restrictive use by the survivor to avoid inclu-
sion in his or her estate. Most likely, a transfer 
of separate property would not have been 
made in contemplation of divorce, so the issue 
becomes whether the wealthier spouse has 
made a gift of that separate property, thereby 
erasing its separate character.

It has been held that where marital assets 
were transferred to separate revocable trusts 
expressly for estate planning purposes, they 
remained marital property for the purposes of 
division in case of divorce.40 If there is evidence 
supporting joint use and management during 
continued marital relations after creation of the 
trust, the assets may be marital property for 
division in divorce.41   

Presumably, the same would be true for sep-
arate property, absent commingling but for the 
transfer for the purpose of planning.

marital and Credit shelter trusts — In tan-
dem with asset splitting, the effective opera-
tion of the “bypass trust” described above 
might be less than desirable in the event of 
divorce, except that death arrives before the 
final decree. For example, a deceased spouse 
(who died in 2012) funded a bypass trust at 
death to the extent of the unified credit 
($5,120,000), which left everything to his or her 
children by a separate marriage. The choice for 
the survivor, of course, is election against the 
will. However, the will and/or trust might also 
transfer everything to the surviving spouse 
and in the event of death prior to divorce, the 
spouse will receive much more than through 
the marital election.

shareholder/Buy-sell agreements – Family 
Partnerships — Wealthy families often create 
entities like family partnerships or limited lia-
bility companies to consolidate family assets 
and provide a gifting mechanism to younger 
generations. Divorce may upset the plan if a 
spouse is involved. Many shareholder and buy-
sell agreements include provisions that, upon 
the filing a petition for divorce, the other owners 

have the option of purchasing the divorcing 
owner’s interest. These agreements should be 
analyzed to determine the effect of a divorce 
proceeding on rights to stay involved with the 
entity and the particular buy-out terms. 

Again, back to the earlier example, it can also 
be imagined that the unfavorable buyout terms 
of the buy/sell agreement that H is subject to 
could encourage unscrupulous use of the 
advance directive to hasten death, if W other-
wise meets the criteria.

COnClusIOn

Positioning clients to retain the status quo 
with respect to assets as a divorce progresses, 
educating about legal relationships of asset 
ownership and control, and possible impedi-
ments to planning after a divorce is filed 
should be as much a part of the divorce-plan-
ning process as analyzing assets from an 
accounting perspective. These issues all involve 
some aspects which a family law and estate 
planning attorney, working together, should 
address at an early stage in contemplation of 
the process (before the accident).

Key steps

• Review prenuptial agreements

•  Review or create spendthrift trusts for oth-
ers (by parents)

•  Review fiduciary and dispositive provi-
sions of documents

• Do not commingle separate assets

• Review wills and trusts

• Review asset ownership

• Review beneficiary designations.

• Review partnership buy/sell agreements

1. Freeman v. Freeman, 1977 OK 110, 565 P.2d 365. Early Oklahoma 
courts disfavored prenuptial agreements as “…wicked device[s] to 
evade the laws applicable to marriage relations, property rights, and 
divorces” which were “clearly against public policy and decency,” an 
attempt by the husband to “legalize prostitution, under the name of 
marriage.” Burgess’ Estate, Matter of, 1982 OK CIV APP 22, ¶¶ 10, 12 646 
P.2d 623 (OK APP. 1982), quoting Estate of Duncan, 87 Colo. 149, 285 P. 
757 (1930). The court in Burgess disagreed, “Well-intentioned though 
this chivalrous attitude may have been in the past, times have changed. 
It will no longer do for courts to look on women who are about to be 
married as if they were insensible ninnies.”

2. Burgess, at ¶17, 646 P.2d 623. The following are defined by Bur-
gess as factors supporting sustaining an agreement: that it is fair; with 
reasonable provision made for the other party; a full, fair and frank 
disclosure of each other’s worth. Id. at ¶16. Additionally, it must be in 
writing, and the other party should have sufficient opportunity to 
consider its provisions. Representation of each party by their own 
counsel and full written disclosure of assets should protect each par-
ty’s interest. 
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3. One such trust is called a Qualified Terminal Interest in Property 
Trust (“QTIP”), which provides for income and perhaps limited prin-
cipal to a surviving spouse upon death of the trustor, but will pass the 
remainder to beneficiaries the other party chooses who could be chil-
dren by a prior marriage from the wealthier spouse. It also qualifies for 
the marital deduction, which is a right to inherit by each spouse with-
out incurring estate tax, but the property in the end does not rest in his 
or her estate. In this case, the QTIP might also provide for a lesser 
amount transferred to the spouse than realized by a claim through the 
marital election.

4. Such as gift splitting, which is a tax provision that allows one 
spouse to attribute funds of his or her own to the other in gifting to a 
third party, taking advantage of the $13,000 annual exclusion (in 2012) 
or lifetime gift amount allowed each person of $5,120,000 million (in 
2012). The spouse does not actually receive the funds or have an option 
to direct their use.

5. See, 60 O.S. 2001, §299.15. Section 299.15 states that a reservation 
of a power to revoke a transfer characterizes the asset as owned by the 
grantor, for purposes of creditor rights.

6. Powers of attorney are dictated by 58 O.S. 2011, §1071 et seq. It 
is a written document whereby a person appoints another as his 
“attorney-in-fact.” An “attorney-in-fact,” who is a person authorized 
to act in one’s place and stead, either for some particular purpose, as 
to do a particular act, or for the transaction of business in general. The 
power may be limited or it may be general, encompassing all that an 
individual could do. Excepted from the power of attorney is creating 
an advance health care directive or other document giving power over 
life sustaining treatment as well as making life sustaining decisions, 
unless the power of attorney contains the statutory language required 
by statute in those documents. Id. At §1072.1. 

7. Id at §1076.
8. See, Robertson v. Robertson, 1982 OK 108, 654 P.2d 600. 
9. 60 O.S. 2011, §3101.3.
10. 60 O.S. 2001, §3101.11, C provides that a person “who willfully 

conceals, cancels, defaces, alters, or obliterates the advance directive of 
another without the declarant’s consent, or who falsifies or forges a 
revocation of the advance directive of another shall be, upon convic-
tion, guilty of a felony.” Paragraph D provides that a person who falsi-
fies or forges the advance directive of another, or conceals knowledge 
of its revocation, is guilty of a felony. Paragraph E provides that a 
person who coerces or fraudulently induces another to execute a direc-
tive shall be guilty of a felony.

11. generally, a “do not resuscitate” is a document that would not 
be carried everywhere out of concern that it will be literally followed, 
when a long and happy life could have been a possibility following 
recovery from a cardiac arrest. There should be caution in using this 
document, since it does not always apply to end-life conditions. 

12. 84 O.S.2011, §213.
13. 84 O.S. 2001, §213, B, 1, a.
14. 84 O.S. 2001, §213, B, 1, d, 2.
15. 84 O.S. 2001, §213, B, 1, b, 2.
16. 84 O.S. 2001, §44, B, 2 and 3.
17. 43 O.S. 2001, §203 states that “Except as mentioned in [43 O.S. 

2001, §202], neither husband nor wife has any interest in the separate 
property of the other….” 43 O.S. 2001, §202 states that a husband must 
support himself and wife out of the community property or separate 
property or by his labor. A wife must support the husband (if he has 
not deserted her) out of the community property, or out of her separate 
property when he has no community or separate property and he is 
infirm. 

18. See, Irvin v. Thompson, 1972 OK 99, ¶9, 500 P.2d 283, where the 
court upheld a transfer of separate property where it was not for the 
purpose of defrauding creditors (stating that the surviving spouse was 
not a “creditor”). Courts v. Aldridge, 1941 OK 405, ¶¶ 1, 6; 120 P.2d 362 
(husband continued to take rents from land, pay taxes, remaining in 
possession and control).

19. Estate of Hardaway, 1994 OK 30, ¶9, 872 P.2d 395 (Oklahoma 1994).
20. The courts in Oklahoma have held that “…if one spouse ‘gave 

away [the parties’] jointly acquired property with an intent to defraud 
[the other spouse] of…marital rights to this property upon [the giving 
spouse’s] death then the law should be just as responsive in protecting 
[the defrauded spouse’s] interest as in instances …where the gift is 
made anticipatory to a divorce, or whether it is given incomplete with 
an attempt to defeat the [the spouse’s] interest…’” In the Matter of 
Estate of Wellshear, 2006 OK CIV APP 90, ¶15, 142 P.3d 994, quoting 
Sanditen v. Sanditen, 1972 OK 39, 496 P.2d 365. In Sanditen, the court 
said that a spouse cannot transfer jointly acquired property without 
the consent and knowledge of the other “where the transfer is in fraud 
of the wife’s marital rights.” However, the interest of a spouse in prop-
erty acquired during joint coverture is not vested, the court said, until 
the occurrence of a “statutorily enacted contingency such as divorce, 

separation, inability to support, homestead and death, all of which 
emanate from the marriage relationship.” In that case, a spouse cannot 
“make a disposition of the property anticipatory to a divorce proceeding 
to defeat a division of jointly acquired property.” Id. At ¶¶3 and 8.

21. Manhart v. Manhart, 1986 OK 12, ¶38725 P.2d 1234.
22. See, In re Estate of Stone, 206 P. 246 (Oklahoma 1922), which 

refuted the contention that: “We do not think that mere housekeeping, 
the importance of which, when well done, cannot be overestimated, 
falls within the definition of industry, so as to make the wife, who does 
nothing else but keep house, engaged in joint industry with her hus-
band, who may be engaged in banking, merchandising, manufactur-
ing.” The court disagreed, saying that the industry of a husband and 
wife, each in his or her own sphere of marital activity, is adequate to be 
joint, and the labor doesn’t have to be identical and in the same course 
of employment. Id. at ¶¶6 and 7.

23. See, Thomas v. Bank of Oklahoma, N.A., 1984 OK 41, 684 P.2d 553, 
which held that the revocability of a trust by a testator created an 
incomplete gift, and therefore, the trust was an asset of the estate for 
purposes of the marital election. In this case, the assets that funded the 
trust were the separate inherited assets of the spouse, and although 
brought back into the estate for marital election purposes and reachable, 
might not be accessible to the survivor by marital election today. 84 O.S. 
§44(B)(2) was amended in 1984 and applied to estates of decedents who 
died after July 1, 1985. Prior to then and at the time of the decision in 
Thomas, the election applied to ½ of non-joint industry property and 
existed as a right, rather than by election. 84 O.S. §44 (A)

24. Pursuant to 58 O.S. 2011, §311, a surviving spouse may continue 
to occupy the residence of the decedent for his or her lifetime. This 
right is not an estate in land but, a “mere personal right or privilege or 
individual right, distinct from the interest which the surviving spouse 
takes in the land…and that it is merely a right to continue to possess 
and occupy the property as a home, which may be lost by abandon-
ment or terminated by any one of many different ways.” Kemp v. 
Turnbull, 1946 OK 277, 174 P.2d 384, ¶8.

25. 58 O.S. 2001, §314. However, while a marital election may apply 
to a revocable trust of the deceased, presumably a spousal allowance 
would not since the court does not have jurisdiction over a trust, which 
is a non-probate asset.

26. Estate tax savings come into play when a couple’s taxable estate 
exceeds the amount which can be passed onto the next generation 
without the imposition of the estate tax, which is $5,120,000 in 2012, 
slated to return to $1 million in 2012. Only in 2012, each person also has 
the right to gift away the same amount. The benefit is that once gifted, 
the appreciation can occur in the next generation, not subject to the 
claims of a decedent’s creditors or added into the estate for tax pur-
poses. Additionally, as this historic gift figure is slated to expire, this is 
a year when the greatest gain can be made from a large gift. Asset 
protection is created by the transfer of assets out of a person’s estate. If 
the transfer is not made with the intention to defraud creditors, the 
assets are protected from that person’s creditors. If the transfer is made 
through an irrevocable trust that contains restrictive language in terms 
of distributions, the assets also will not be subject to the beneficiary’s 
creditors.

27. See Sanditen v. Sanditen, 1972 OK 39, 496 P.2d 365, ¶ 8, which 
stated that one spouse “cannot complain of reasonable gifts by the 
[other] to ... children by a former marriage.”

28. See, Sanditen :“[I]t is only when the gift has sinister elements of 
fraud of the marital rights that the law protects the [spouse from the 
gifts by the other]”. Id. at ¶9.

29. See, Kothari v. Kothari, 255 N.J. Super. 500 (App. Div. 1992).
30. Pursuant to 31 O.S. 2011, §12: “Notwithstanding Section 3 of 

this title and Section 299.15 of Title 60 of the Oklahoma Statutes, the 
corpus and income of a preservation trust shall be exempt from attach-
ment or execution and every other species of forced sale and no judg-
ment, decree, or execution can be a lien on the trust for the payment of 
debts of a grantor…”

31. Id. at 12.
32. Note, where a change in beneficiary would result in a minor 

child receiving the asset, creating a trust for the child to receive it 
instead would not only avoid the Uniform Transfers to Minors Act, but 
also provide distribution provisions and protection of the funds for the 
child. 20 O.S. 2001, §1201 et seq.

33. In the Matter of Estate of Wellshear, 2006 OK CIV APP 90, ¶12, 142 
P.3d 994

34. The wife contended that the beneficiary designation of the 
husband’s IRA which named children by a prior marriage as beneficia-
ries was invalid. She claimed that the IRA was a testamentary disposi-
tion, not executed with statutory formality, or alternatively was subject 
to the marital election. The court held that federal law governed the 
right to designate beneficiaries of IRAs, and where “the dispersion of 
accrued benefits on the premature death of a member was clearly the 
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secondary consideration in the contractual agreement creating the 
membership”… it “would not extend the definition of the term ‘will’ 
to such instruments.” (quoting Pepper v. Peacher, 1987 OK 1, 742 P.2d 
21). The court further disallowed the application of the marital election 
to the IRA as the terms of 84 O.S. 2001, §44(b)(1) which state that no 
spouse shall “bequeath or devise away from the other so much of the 
estate of the testator that the other spouse would receive less in value 
than an undivided one-half interest in property acquired by the joint 
industry…,” did not apply, holding that a beneficiary designation is 
not a bequest or devise. 

35. Under Oklahoma law, 18 O.S. 2011, §381.39a, B,1 states that 
when a deposit is made “in any association” using the terms “payable 
on death” or “POD,” the deposited funds shall be paid at death to a 
trust or individual or individuals named as beneficiary, “notwithstand-
ing any provision to the contrary contained in Sections 41 through 57 of 
Title 84” (encompassing the marital election provision of Section 44). 
Prior to the passage of 18 O.S. 2001, §381.39a, case law suggested that 
payable on death clauses were “in the nature of testamentary disposi-
tions” and therefore, required the statutory formality of will execution 
for a transfer to the intended beneficiary to be valid. Waitman v. Waitman, 
1972 OK 157, 505 P.2d 171. However, the passage of Section 381.39a dis-
missed this theory. Section 381.39a, C applies the statute to “all forms of 
deposit accounts, including, but not limited to, transaction accounts, sav-
ings accounts, certificates of deposits, negotiable order of withdrawal 
accounts and money market deposit accounts. 

36. Clovis v. Clovis, 460 P.2d 878, 881-882.
37. Draughon v. Wright, 200 Okl. 198 191. P.2d 821 (1948).
38. Alexander v. Alexander, 538 P.2d 200 (1975). “If one obtains the 

legal title to property by fraud or by violation of confidence or fidu-

ciary relationship, or in any other unconscientious manner so that he 
cannot equitably retain the property which really belongs to another, 
equity…[imposes] a constructive trust upon the property in favor of 
the one who in good conscience is entitled to it….” Peyton v. McCaslin, 
1966 OK 4, 417 P.2d 316, ¶15, quoting Powell v. Chastin, 318 P.2d 859. 

39. See, Shackelton v. Sherrard, 1963 OK 193, 385 P.2d 898.  
40. See, Dorn v. Heritage Trust Co., 2011 OK CIV APP 64, 24 P.3d 886.
41. ¶¶15, 16 Kelln v. Kelln, 30 Va. App. 113, 515 S.E.2d 789 (1999).

Katherine Saunders is of coun-
sel to the Tulsa law firm of Eller & 
Detrich PC, practicing law in the 
fields of trusts and estates, busi-
ness succession, asset protection 
and structuring, business forma-
tion, tax-exempt organizations, 
probate and guardianship, with a 
J.D. from the University of Tulsa, 

and an M.B.A. and B.A. from Trinity University. She is 
a frequent speaker in CLE programs.

AbOuT THE AuTHOR   

The Oklahoma Bar Association Family Law Section 
seeks nominees for the following awards to be 
presented at its annual meeting on November 15, 2012. 

Outstanding Family Law Attorney for 2012

Outstanding Family Law Judge for 2012

The Phil and Noel Tucker Outstanding
   Guardian Ad Litem Award for 2012

Outstanding Family Law Mediator for 2012 

Nominees should have made significant contributions to 
the practice of family law in Oklahoma in 2012, or over an 
extended period of time. Please submit your nominations and 
a brief description of the reasons for your nomination by 
October 12, 2012, to: OBA Family Law Section, Nominations 
and Awards, c/o David A. Tracy, 1701 S. Boston Ave., Tulsa, 
Oklahoma 74119 (or by email to david.tracy@nwtlaw.com).  
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Certainly less news-making at the time was 
the decision announced by the Oklahoma 
Supreme Court on April 3, 1968 in Gibbons v. 
Gibbons, 1968 OK 77, 442 P.2d 482. The decision 
articulated the burden of proof for a change in 
court-ordered child custody, and that burden of 
proof, that language and the case are still the 
standard to this day, 44 years later.1 What makes 
a decision become and remain the standard for 
so many years? Although a review of Gibbons 
and the cases that follow it may not reveal the 
answer to Gibbons’ longevity, it does provide an 
interesting tour of the changes in emphasis that 
appellate family law has undergone in the 44 
years since the announcement of the decision.

GIBBONS anD Its FOunDatIOns

The syllabus in Gibbons begins:

An order fixing the custody of a minor 
child… is final on the conditions then exist-
ing, and may not be modified, with respect 
to the custody of the child, unless material 
facts are disclosed which were either 
unknown or could not have been ascer-
tained with reasonable diligence at the time 
such order was made, or unless a showing is 
made of a permanent, material and sub-
stantial change in the circumstances or con-

ditions of the parties, directly affecting the 
welfare of the child to a substantial or mate-
rial extent, and as a result of which it would 
appear that the child would be substantially 
better off, with respect to its temporal wel-
fare and its mental and moral welfare, if the 
requested change in custody were ordered 
by the court. (Emphasis added.)

The syllabus continues to state that the party 
moving for a modification of custody has the 
burden of proof to show the permanent, mate-
rial and substantial change.

The trial court in Gibbons granted the mother’s 
motion to modify custody based entirely on 30 
O.S. 1961 § 11,2 the “tender years” statute. The 
statute stated that, “. . . . other things being 
equal, if the child be of tender years, it should be 
given to the mother, . . . .” The Oklahoma 
Supreme Court in a decision by Justice Lavender 
undertook a review of cases which provided 
“some well-established rules” for change in cus-
tody cases.3 Quoting Jones v. Jones,4 which in turn 
quotes Jackson v. Jackson,5

“. . .A decree fixing the custody of a child is, 
however, final on the conditions then exist-
ing and should not be changed afterward 
unless on altered conditions since the decree 

Gibbons v. Gibbons
The burden of Proof for a Change of Custody 

Since 1968
By Treva Krivohlavek Kruger

1968 was a remarkably eventful year. Americans were fight-
ing a controversial war in Vietnam, Martin Luther King, Jr. 
and Robert F. Kennedy were assassinated, and in November 

the U.S. presidential race culminated in the election of Richard M. 
Nixon to the White House. These were only a few of the events 
of that tumultuous year.

Family 
LAW
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or on material facts existing at the time of 
the decree but unknown to the court, and 
then only for the welfare of the child.”6

Justice Lavender then quotes from Young v. 
Young,7

In a proceeding to modify provisions of 
an order relating to custody of child, bur-
den of proof is upon applicant to show a 
substantial change in conditions since entry 
of order sought to be modified which bear 
directly upon welfare and best interest of 
child or show that material facts bearing 
upon welfare and best interest of child 
were unknown to court at time order 
sought to be modified was entered.

The opinion continues with a long quotation 
from Ness v. Ness,8 to the same effect: “. . . unless 
it be shown that the circumstances of the parties 
have changed. . .”, and with two quotations from 
Stanfield v. Stanfield,9 also stating the need for a 
substantial change in circumstances which 
affects “the welfare of the children to a substan-
tial or material extent ….”

Justice Lavender continues,

These basic rules are specifically applica-
ble to the modification of orders concerning 
the custody of minor children of the parties 
to a divorce action, as contained in the final 
decree of divorce or in orders made subse-
quent to the final decree of divorce, so as to 
change the custody of a minor child of the 
parties to a divorce action from one parent to 
the other, as distinguished from ‘awarding’ 
custody at the time of rendering the final 
decree of divorce.

. . . [Facts not known at the time of the 
existing order not at issue in this case.]

Under these basic rules, the burden of 
proof is upon the parent asking that custo-
dy be changed from the other parent to 
make it appear: a) that, since the making of 
the order sought to be modified, there has 
been a permanent, substantial and material 
change of conditions which directly affect 
the best interests of the minor child, and b) 
that, as a result of such change in condi-
tions, the minor child would be substan-
tially better off, with respect to its temporal 
and its mental and moral welfare, if the 
requested change in custody be ordered. It 
follows that . . . things are not equal and, 

therefore, paragraph 2 of 30 O.S. 1961 §11 
. . . would have no application. . . .10

As the trial court had based its order changing 
custody entirely on the tender years statute, 
which this decision found inapplicable to com-
pel a change of custody standing alone, the 
decision vacated the trial court order and 
returned custody to the father.

Cases FOllOWInG GIBBONS

Gilbert v. Gilbert11 was decided in September 
1969. The trial court granted mother’s motion 
to modify custody from the father, who had 
received custody in the divorce more than six 
years earlier; the father complained that Gib-
bons had not been followed. The decision’s 
language rather alters the change of circum-
stances requirement,

. . . in the Gibbons case we reversed the 
trial court and stated in effect that where 
the facts were known to the trial court in 
awarding custody in a divorce decree, that 
for the other parent to get custody it would 
be incumbent upon him (her) to show 1) he 
(she) was a fit person, i.e., circumstances 
had changed, and 2) it would be for the 
betterment of the welfare of the child that 
the change be made. . . . .12 

Gibbons had found that, in that factual situa-
tion, the change in mother’s circumstances 
alone (she was now “a fit person”) was insuf-
ficient to cause a change of custody. However, 
a further reading of Gilbert reveals that there 
were perhaps other factors which the trial 
court took into account, “. . . circumstances 
relating to the divorces and remarriages of the 
father and his financial affairs. . .” which 
caused the trial court to grant mother’s motion 
and the Oklahoma Supreme Court to affirm.

In David v. David,13 decided a month later, the 
trial court had refused to modify custody from 
the father to the mother. Mother had not appeared 
in the original divorce, although she had hired 
an attorney who did appear and the decree was 
granted in March 1966. Eight months later she 
moved to modify custody. The matter was heard 
in January 1967, and the trial court upheld 
father’s demurrer. Mother filed her second 
motion to modify Oct. 30, 1967. The trial court, 
following a hearing,14 again denied mother’s 
motion and she appealed.

Mother asserted that, as she was not found to 
be unfit and as the child was of tender years, 
the court must change custody to her. The 
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Oklahoma Supreme Court, citing Gibbons, said 
that “. . . the age of the child is only one of the 
factors to be considered. . . .”

We find that the paramount consideration 
in awarding custody on a motion to modify 
is what appears to be for the best interest of 
the child in respect to the temporal, mental 
and moral welfare, and the entire determi-
nation of the questions must be in the light 
of what is the child’s best interest. . . . .15

The opinion goes on to say that the law is clear 
that the burden is “upon the applicant to show 
a substantial change in conditions. . . .” The 
trial court’s refusal to modify was affirmed.

Walker v. Walker16 was decided a week after 
David. The parties were divorced in September 
1965. The mother made no appearance and the 
father was given custody of their nine-year-old 
daughter. Mother filed a motion to modify in 
July 1968, and hearing was held that Septem-
ber. The trial court denied mother’s motion 
and mother appealed.

Defendant emphasizes that, as she is the 
mother of Pamela Ann, considerations of 
the best interest of a 12-year-old girl child 
indicate that her custody should have been 
awarded to defendant.17

Citing Gibbons and Stanfield, supra, the Okla-
homa Supreme Court declined to overturn the 
trial court’s decision.

Hoog v. Hoog18 decided the same day, is more 
difficult to reconcile with Gibbons, although it is 
also written by Justice Lavender. The parties 
were divorced in July 1965. Both parties remar-
ried, and the mother filed a motion to modify 
on March 3, 1966. 

. . . . . . . the court expressed itself as 
doubtful whether the evidence was suffi-
cient to show a substantial change in circum-
stances which would indicate or warrant a 
change in the custody of the boy. The doubt 
of the trial court was whether the evidence 
demonstrated that the defendant had by 
that time overcome the immaturity and 
emotional instability with which she suf-
fered at the time of the divorce. . . . the 
court wondered if the second marriage 
would work out, and he was therefore 
hesitant to disturb the boy’s custody. . . . .19 

The mother’s first motion to modify was 
denied; she filed her second motion a year and 
half later. She presented evidence that she was 

now a good mother and homemaker. There 
was also evidence that the father had interfered 
with the boy’s contact with her and, “There was 
also testimony that the plaintiff’s present wife 
was too ill to come to the hearing and that, 
although her last miscarriage had occurred sev-
eral months previously, she was, according to 
the plaintiff, still under the care of a doctor.”20

The decision itemized specific testimony 
which reflected well on the mother and other 
evidence which reflected poorly on the father 
in affirming the trial court’s grant of mother’s 
motion to modify, “We cannot say that the 
defendant failed to sustain the burden of proof 
required by Gibbons . . . .”21

Owens v. Owens22 concerned a father who 
didn’t pay his child support, kept the children 
after visitation and refused to return them, and 
may have managed to cheat the mother out of 
possession of the home and furnishings award-
ed to her in the divorce.23 Mother cited the 
father for contempt for failure to return the 
children and he countered with a motion to 
modify custody, which the trial court granted. 
The Oklahoma Supreme Court found that any 
changes in condition had “largely been brought 
about by defendant’s wrongful conduct. . .”,24 
and reversed the trial court.

JOInt CustODY Part I

When Rice v. Rice25 was decided joint custody, 
Justice Hodges wrote, “. . . has been thought to 
be an anathema . . . .” The father had moved to 
modify the joint custody order in the divorce 
decree and the trial court gave him custody. In 
affirming the trial court the Oklahoma Supreme 
Court stated that,

Ordinarily, an order granting custody 
may not be modified unless the facts are 
disclosed which were unknown, and could 
not have been reasonably ascertained when 
the final decree was entered, or unless 
there is a permanent material and substan-
tial change in the circumstances which 
directly affect the child’s mental, moral or 
temporal welfare.

[Stating the child’s medical problems 
and mother’s disciplinary techniques.] 
However, we find that child custody should 
be modified, if for no other reason than to 
eliminate the dual custody provisions of 
the original decree.26

The opinion goes on to state that joint custo-
dy may in some situations be a viable alterna-
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tive, but that in this case the testimony was that 
the arrangement was not working and that it 
was not in the child’s best interest. The trial 
court’s order modifying custody to father was 
affirmed. 

lIFestYle CHOICes

Two Oklahoma Court of Civil Appeals deci-
sions authored by Judge Brightmire concern 
the custodial parent’s lifestyle. In Brim v. Brim,27 
the Court of Civil Appeals addressed the issue 
of a mother’s lifestyle and the trial court’s 
granting of a change of custody to the father. 
The parties had a son in May of 1970 and 
divorced in July of 1972. The father’s motion to 
modify was heard sometime between May 
1973 and May 1974. The evidence was that the 
mother was having a sexual relationship with 
a man to whom she was not married and 
whom she had no intention of marrying. She 
also made it quite clear she had no intention of 
ending the relationship.28 The trial court gave 
custody to the father and the mother appealed, 
asserting that father did not carry his burden of 
proof under Gibbons, and also alleging the 
infringement of her rights of association claim-
ing the trial court decision was based on her 
lover being black. Neither contention carried 
any weight with Judge Brightmire.

In Cooper v. Cooper,29 the mother’s lifestyle 
choice involved drugs. Again Judge Brightmire 
wrote the opinion. He found the evidence, 
although contradictory, sufficient to sustain the 
trial court’s change of custody to the father.

The Oklahoma Supreme Court took up the 
lifestyle issue in M.J.P. v. J.G.P.30 The case 
involved the mother living in an “acknowl-
edged, open homosexual relationship.” The 
trial court found the relationship constituted a 
sufficient change of condition to warrant mod-
ification of custody. The parents had divorced 
in August 1978 and custody of their two-year-
old son was placed with the mother. Within a 
few months mother moved in with her lover 
and the two women began an openly homo-
sexual relationship and, the opinion says,  “…
went so far as to invite 40 friends to a ‘gay-la 
Wedding’ in a church, performed by a minis-
ter.”31

The Oklahoma Supreme Court first cites the 
statutory authority to modify custody32 and the 
case law burden of proof of Gibbons. The court 
then reviewed decisions in Massachusetts,33 
Washington34 and Utah,35 quoting from the 
Utah case,

Although a parent’s sexuality in and of 
itself is not alone a sufficient basis upon 
which to deny completely a parent’s fun-
damental right, the manifestation of one’s 
sexuality and resulting behavior patterns 
are relevant to custody and to the nature 
and scope of visitation rights.

The court then concluded:

These decisions of our sister states have 
one common thread running through them; 
the determining factor should be the effect 
the homosexual relationship has on the 
child and if found to be detrimental to the 
child’s well-being or an impairment to his 
emotional or physical health, the custody 
modification is allowed. In other words, 
our “best interests of the child” standard 
has been applied.36

The trial court had heard numerous witnesses, 
including a psychiatrist. The opinion quotes 
from her testimony at length and found that 
the evidence presented to the trial court was 
sufficient to sustain the change of custody.

In Wells v. Wells,37 the parties were divorced 
in August 1978 and father brought a motion to 
modify 11 months later. The parties agreed to a 
temporary order granting father custody, a sec-
ond motion to modify was filed, and the matter 
was finally heard in August 1980. Father alleged 
the mother was living with a man out of wed-
lock and that their children objected to the 
arrangement. The mother demurred to the evi-
dence and the trial court sustained her demur-
rer. Justice Barnes wrote, “Changes in custody 
must be justified on the basis of the best inter-
ests of the child. The burden of showing such 
interests is on the party seeking change,” citing 
Gibbons. Stating that “the moral environment” 
was “one of the factors to be considered,” the 

 Two Oklahoma Court of Civil 
Appeals decisions authored by 
Judge Brightmire concern the 

custodial parent’s lifestyle.  
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Oklahoma Supreme Court reversed the trial 
court’s decision.38

Also in this “lifestyle” category is Fox v. Fox.39 
Father brought a post-decree motion to modify 
seeking custody of the two children, “alleging 
that the mother is a lesbian which is contrary to 
the children’s moral and religious values and 
to their psychological and emotional stabili-
ty.”40 The trial court granted the father’s motion, 
finding the mother unfit, the Court of Civil 
Appeals affirmed, and the Oklahoma Supreme 
Court granted certiorari. While the Court of 
Civil Appeals decision was pending, mother 
filed a motion to modify alleging father had a 
history of physical violence and that his paren-
tal rights to the child of his second marriage 
had been terminated. In that hearing the father 
demurred to the evidence, the trial court sus-
tained the demurrer, and mother appealed that 
decision separately. Justice Wilson wrote, 

. . . . We find neither an allegation that 
the mother is unfit nor any relevant evi-
dence which establishes the unfitness of 
the mother as a custodial parent. The trial 
court’s finding that the mother is unfit is 
wholly without evidentiary support and 
clearly erroneous.41 

The opinion goes on to say that “the determi-
native factor is always the effect of the parent’s 
behavior on the child.”42

The father’s custody motion was ground-
ed in his assertion that the mother’s sexual 
proclivities are immoral and in contradic-
tion of religious values. However, the father 
testified that he is not aware of any direct 
harm to the children and that there are no 
signs that the children’s school perfor-
mances and behavior patterns or their rela-
tionships with the immediate and extended 
family, peers, and community have been 
adversely affected by the mother’s behav-
ior. And, the father did not present any 
evidence to prove the essential determina-
tive factor — a significant change of cir-
cumstance that directly and adversely 
affects the children. Hence, we find that the 
father failed to meet his burden of proof as 
established in Gibbons v. Gibbons, David v. 
David and Gorham v. Gorham.43

The Court of Appeals decision was vacated and 
the trial court’s decision changing custody was 
reversed. The mother’s appeal of the second 
motion to modify was dismissed as moot.44

JOInt CustODY, Parts II anD III

Joint Custody, Part II

In Hornbeck v. Hornbeck,45 the divorce decree 
gave custody to mother with visitation to 
father. “Upon learning of appellant’s plans to 
remarry and leave the state, appellee moved for 
a modification of the custody arrangement and 
presented the trial court with a plan for shared 
custody of the child.” The trial court granted 
father’s motion over mother’s objection. In an 
opinion by Justice Lavender, the Oklahoma 
Supreme Court rejected mother’s arguments 
that under 12 O.S. §1275.4 joint custody could 
only be ordered in an initial custody determina-
tion, and that a joint custody plan could only be 
entered if approved by both parties.

The mother also questioned whether her 
remarriage and relocation were sufficient chang-
es of circumstances to support a change of cus-
tody. The appellate decision found that it was, 
and that “. . . the first level of the two-stage bur-
den of proof imposed by this Court in Gibbons v. 
Gibbons . . . .”46 had been met. Finally, the court 
said that mother’s final proposition, concerned 
“. . . the second stage of the gibbons two-stage 
burden of proof, i.e. “. . . whether the child 
would be substantially better off if the requested 
modification of custody was ordered.”47

We are now at the point where policy 
arguments both in favor of and opposed to 
joint custody arrangements may be pre-
sented to the trial court. . . . . But the very 
existence of these conflicting viewpoints 
demonstrates the desirability of leaving the 
resolution of these matters in the sound 
discretion of the trial court to be decided 
on a case by case basis.48

The appellate opinion agreed with the trial 
court that joint custody was both viable and 
desirable under the facts of the case and 
affirmed the trial court decision.

Joint Custody, Part III

The appellate decisions concerning joint cus-
tody since Hornbeck, supra, have centered on 
what burden of proof must be met to enable 
the trial court to end joint custody.

In Daniel v. Daniel,49 joint custody had been 
ordered in the July 1999 divorce decree, giving 
mother the school year and father the sum-
mers. Three months later, father filed a motion 
to modify, asking for sole custody and alleging 
that the mother refused to abide by the joint 
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custody plan and refused to communicate with 
him. Mother filed a counter-motion. The trial 
court terminated joint custody and awarded 
custody to the father.

The Court of Civil Appeals reversed. Dealt 
with first in the Oklahoma Supreme Court 
opinion by Justice Kauger was the action of the 
Court of Civil Appeals in attempting to order 
the opinion to be immediately enforced by the 
trial court.50 going on to the custody issue, the 
Court reiterated the Gibbons standard for a 
change of custody, but then states, “Here, how-
ever, there is no change in custody from one 
parent to the other because both parties were 
awarded custody of the child pursuant to a 
court ordered joint custody arrangement.”51 
(The opinion cites Hornbeck, supra, stating in a 
footnote that under Hornbeck the court can 
order joint custody without a parent’s con-
sent.)

The opinion reviews Rice, supra, and states 
that, “When it becomes apparent to the court 
that joint custody is not working and it is not 
serving the child’s best interests, then a mate-
rial and substantial change of circumstance has 
occurred and the joint custody arrangement 
must be vacated.”52

In Foshee v. Foshee,53 Justice Kauger reiterated 
her reasoning in Daniel, supra. Although the 
case does not cite Gibbons, the language quoted 
from Gibbons in Daniel is repeated in a footnote 
as the ordinary standard when a change of cus-
tody is requested, and that a change is not at 
issue when both parties had joint custody.54

relOCatIOn Cases

The final category into which the cases fol-
lowing gibbons fall is relocation. These cases 
begin with Kaiser v. Kaiser.55 The parties were 
divorced in 1994, when their son was two years 
old. Father had previously sought to modify 
custody and the motion was resolved by agree-
ment in April 1999. On July 30, 1999, mother 
filed a motion to modify father’s visitation due 
to her pending relocation to Washington, D.C., 
for an employment position at NASA headquar-
ters. Father filed an objection to mother’s move 
and an application for temporary custody. The 
hearing was had over four partial days.

The trial court ruled against mother’s 
move, concurring with the guardian ad 
litem that it would be detrimental to the 
child to lose out on the existing relation-
ship with his father. The judge acknowl-

edged that mother was a fit parent who 
could care well for Warren in Washington, 
D.C. or anywhere else, but she thought it 
would be a ‘big detriment’ to Warren if she 
were to ‘sustain the motion and allow him 
to move to Washington because his rela-
tionship with his father will be different.’56 

The Oklahoma Supreme Court opinion looked 
at the relocation statute then in effect57 and 
reviewed the statutory history and case law of 
its predecessor in Dakota Territory and similar 
statutes in California, North Dakota, and Mon-
tana. Also considered by the court were opinions 
from New york, New Jersey and Tennessee. The 
court stated that mother’s fitness was unques-
tioned and that maintaining the father’s visita-
tion schedule was not a sufficient basis to deny 
mother’s relocation.

The test for modifying custody based on 
a change of circumstances is set forth in 
Gibbons v. Gibbons, 1968 OK 77, 442 P.2d 
482, and that test and its allocation of the 
burden of proof applies here. A custody 
order may not be modified unless the 
applicant parent establishes a permanent, 
substantial and material change of circum-
stances which directly and adversely affects 
a child in such a material way that as a 
result the child would be substantially bet-
ter off if custody were changed to the other 
parent as requested. 

. . . . The custodial parent’s decision to 
move from Oklahoma to a different loca-
tion with the child is not in itself a change 
of circumstances which will justify a change 
of custody. . . . .58

The decision concluded that the mother was, 
“. . .without challenge, a fit mother. . . .” and 
the trial court decision was reversed.

Shortly following Kaiser, supra, Abbott v. 
Abbott,59 was decided. The father appealed the 
trial court’s decision granting mother’s motion 
to modify father’s visitation to accommodate 
her proposed move to Michigan. Again, moth-
er’s fitness as a custodial parent was “without 
challenge.” The trial court first decided in 
father’s favor, granting his motion to change 
custody if mother did relocate. The trial judge 
later vacated that ruling on his own motion.

. . . . The trial court announced to the 
parties that upon reviewing case law and 
family law treatises, it had determined that 
the decision announced earlier was wrong. 
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. . . . . . . the judge stated that he realized 
that the question he should have addressed 
was not one of geography, but custody. 
Therefore since the evidence did not sup-
port a finding that Kyle would be better off 
if his custody were changed from his moth-
er to his father, the court reversed his prior 
ruling in favor of father and allowed moth-
er to relocate to Michigan. The court stated 
that as Kyle’s custodial parent, it was up to 
mother to decide what was best for him, 
and the court could not ‘infringe upon her 
province as a parent’ to make the determi-
nation of where they should reside.60

The Oklahoma Supreme Court, citing Gibbons, 
found the trial court’s decision in reversing its 
initial order to be correct.61

In Mahmoodjanloo v. Mahmoodjanloo,62 the relo-
cation statute at issue was 43 O.S. §112.3. This 
statute became effective Nov. 1, 2002. The 
Oklahoma Supreme Court opinion reviews the 
previous decision in Kaiser, supra,

We held in Kaiser that a noncustodial 
parent objecting to a proposed relocation 
must meet the same heavy burden of proof 
required to satisfy the test to change a cus-
tody award set forth in Gibbons v. Gibbons, 
1968 OK 77, 442 P.2d 482, that being the 
establishment of a permanent, substantial 
and material change of circumstances that 
directly and adversely affects a child in 
such a way that he or she would be sub-
stantially better off if custody were changed. 
We found that neither relocation from 
Oklahoma nor a resulting change in the 
existing terms of visitation is, in itself, a 
change in circumstance that would justify 
reopening the issue of custody. According-
ly, we held that the dispositive issue in a 
relocation challenge is not the decision to 
relocate, but rather the fitness of the custo-
dial parent and whether the evidence 
showed that living with that parent in the 
proposed location would place this child at 
risk of specific and real harm. (Citations 
omitted.)63 

The opinion reviews 43 O.S. § 112.3: the 75-
mile for more than 60 days definition of reloca-
tion, the notice requirement, and the statement 
of reasons for the relocation and proposed 
change in visitation. “Upon meeting the statu-
tory requirements, the proposed relocation is 
deemed authorized unless the opposing parent 
files a proceeding challenging the intended 

relocation within 30 days after receipt of 
notice.”64 If an objection to the move is filed, the 
custodial parent must show the move is in 
good faith. “If that is shown, the burden of 
proof then shifts to the noncustodial parent to 
show the proposed move is not in the best 
interest of the child.”65

The father in Mahmoodjanloo proposed to 
move to Buffalo, Ny. The mother objected. The 
trial court sustained mother’s objection, hold-
ing that the father had not shown it was in 
children’s best interest to move. Father 
appealed, alleging that the trial court had 
wrongly allocated the burden of proof. The 
Oklahoma Supreme Court agreed, 

We agree with father. The statute plainly 
and unambiguously places the burden on 
the relocating parent to show the move is 
proposed in good faith and, once that bur-
den is met, as it was in this case, shifts the 
burden of proof to the opposing parent to 
show the proposed move is not in the best 
interest of the children. The trial court’s 
imposition of the added burden on father 
was error and we reverse for that reason.66

So the Gibbons v. Gibbons standard is the bur-
den of proof under the current relocation stat-
ute, as it is, after 44 years, for all post-divorce67 
motions to modify custody. At least until the 
next Oklahoma Supreme Court family law 
decision!

1. At this writing the most recent citations of Gibbons, supra, were 
in Cabar v. Dahle, 2012 OK CIV APP 19, 272 P.3d 733, and Johnson v. 
Wingert, 2011 OK CIV APP 128, 268 P.3d 145.

2. Repealed in 1983.
3. Gibbons, ¶5.
4. 1956 OK 60, 294 P.2d 304. This decision states, “The record does 

not disclose any material change in condition . . . .” (¶4) and then 
quotes Jackson, infra, and goes on to discuss financial issues.

5. Jackson v. Jackson, 1048 OK 122, 193 P.2d 561. Jackson is quoting, 
and cites, 17 Am Jur. Divorce and Separation 684 (¶13). 

6. Father was awarded custody of the two-year-old girl in the 
decree. Approximately one year later a hearing was held on the 
mother’s motion to modify. “In this appeal plaintiff makes no conten-
tion based on a showing of change in the conditions of either of the 
parties . . . . Argument is presented based on the age and sex of the 
child and plaintiff’s motherhood. . . . .” (¶5.) The trial court’s order 
denying mother’s motion of modify was affirmed. 

7. 1963 OK 14, 383 P2d 211. Young, in turn, cites Jackson, supra, and 
Stanfield v. Stanfield, 1960 OK 55, 350 P.2d 261, both also cited in Gibbons.

8. 1960 OK 259, 357 P.2d 973, which in turn cites Duffy v. King, 1960 
OK 58, 350 P.2d 280. Ness held that a change in the mother’s living 
conditions — her remarriage and her move into a suitable home — 
was a proper change of circumstances to be considered by the trial 
court when dealing with a motion to modify the custody of a child of 
tender years. Ness cites and quotes extensively from Lewis v. Sisney, 
1952 OK 5, 239 P.2d 787, which was a post-divorce custody dispute but 
between the mother and her ex-sister-in-law. The Lewis decision speaks 
of a change in circumstances (mother was, at the time of the divorce, 
“nervous and sickly” and “is now in good health”) and of the tender 
years doctrine, although the statute is not cited.

9. Stanfield, supra. The mother, although showing she was now in a 
position to provide a home, made no showing that her home was bet-
ter than that provided by father, or that a change would benefit the 
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children. The trial court’s denial of her motion to modify was 
affirmed.

10. Gibbons, supra, ¶10-12.
11.1969 OK 133, 460 P.2d 929.
12. Gilbert, ¶13.
13. 1969 OK 164, 460 P.2d 116.
14. The opinion states, in paragraph 3, that the second hearing was 

held on Feb. 8, 1967; however, as the second motion to modify was 
filed on Oct. 30, 1967, we must assume this is a typographical error and 
the hearing was held in February 1968.

15. David, ¶6.
16 1969 OK 172, 460 P.2d 900.
17. Walker, ¶12.
18 1969 OK 174, 460 P.2d 946.
19. Hoog, ¶5.
20. Id. ¶11.
21. Id. ¶12.
22 1972 OK 26, 494 P.2d 318.
23. Owens, ¶10.
24. Id. ¶12.
25. 1979 OK 161, 603 P.2d 1125. 
26. Rice, ¶18-19.
27 1975 OK CIV APP 4, 532 P.2d 1403.
28. Brim, ¶6.
29 1980 OK CIV APP 12, 610 P.2d 1226.
30 1982 OK 13, 640 P.2d 966.
31. M.J.P., ¶2.
32. 12 O.S. §1277, now 43 O.S. §112.
33. Bezio v. Parenaude, _____ Mass. ____, 410 N.E. 2d 1207 (1980).
34. Schuster v. Schuster, 90 Wash.2d 626, 585 P.2d 130 (1975).
35. Kallas v. Kallas, 614 P.2d 641 (Utah 1980).
36. M.J.P., ¶10.
37. 1982 OK 83, 648 P.2d 1223.
38. The decision was made on a 5-4 vote; Justice Opala wrote a 

typically erudite concurring opinion and Justice Simms wrote a strong 
dissent.

39 1995 OK 87, 904 P.2d 66.
40. Fox, ¶2.
41. Fox, ¶5.
42. Id., ¶7.
43. Id., ¶9.
44. Other cases fall loosely into this category: Stover v. Stover, 1984 

OK CIV APP 43, 689 P.2d 952, involved a father’s motion to modify 
custody. While his motion was pending, the mother shot at and nar-
rowly missed him. She had been provided the gun by her new hus-
band, an ex-convict. Judge Brightmire found these circumstances 
showed mother’s mental instability and were sufficient to justify the 
trial’s court’s modification of custody. In Boatsman v. Boatsman, 1984 
OK 74, 697 P.2d 516, the father’s motion to modify was denied. The 
Oklahoma Supreme Court affirmed, finding that the father has not 
shown that mother’s conduct was “permanent.” Coget v. Coget, 1998 
OK CIV APP 164, 966 P.2d 616, also involved the mother’s conduct; the 
trial court had changed custody to the father and the Court of Civil 
Appeals reversed, holding the condition has clearly not been perma-
nent (she married her live-in lover during the course of the litigation). 
See also Shaw v. Hoedebeck, 1997 OK CIV APP 69, 948 P.2d 1240, arguably 
a lifestyles case as the mother claimed the trial court’s decision was 
impermissibly based on her religion. It involved a trial court decision 

to end joint custody and award custody to the father. The mother’s 
assertion was dealt with succinctly, “The fact that one parent is award-
ed custody of the children does not, in itself, violate the other parent’s 
religious rights.” ¶8.

45. 1985 OK 48, 702 P.2d 42.
46. Hornbeck, ¶13.
47. Id., ¶15.
48. Id. ¶17.
49. 2001 OK 117, 42 P.3d 863.
50. Daniel, ¶¶9-13.
51. Id., ¶17.
52. Id., ¶20. See also Meigs v. Meigs, 1996 OK CIV APP 76, 920 P.2d 

1077, and Lyons v. Lyons, 1998 OK CIV APP 153, 970 P.2d 200.
53. 2010 OK 85, 247 P.3d 1162.
54. Foshee, footnote 2.
55 , 2001 OK 30, 23 P.3d 278.
56. Kaiser, ¶14.
57. 10 O.S. §119, now 43 O.S. §112.2A, “A parent entitled to the 

custody of a child has a right to change his residence, subject to the 
power of the district court to restrain a removal which would prejudice 
the rights or welfare of the child.”

58. Kaiser, ¶¶32-33.
59. 2001 OK 31, 26 P.3d 291.
60. Abbott, ¶6.
61. Id, ¶8.
62. 2007 OK 32, 160 P.2d 951.
63. Mahmoodjanloo, ¶4.
64. Id., ¶6.
65. Id., ¶7.
66. Id., ¶12. See also Atkinson v. Atkinson, 2006 OK CIV APP 124, 149 

P.3d 1055, (decided May 2006, mandate issued 10/30/06). The situation 
was very similar to Mahmoojanloo and so was the appellate decision.

67. See also Puett v. Miller, 2001 OK CIV APP 43, 23 P.3d 979, in 
which the Gibbons standard was applied by the Court of Civil Appeals 
in a paternity post-decree custody dispute.
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PItFall nO. 1: FaIlure tO aDDress 
JurIsDICtIOn Issues

Division of Military Pensions is not governed 
by state law. Instead, it is governed by the Uni-
formed Services Former Spouse’s Protection Act 
(USFSPA). Therefore, just because a state court 
has jurisdiction to grant dissolution does not 
mean the court has the jurisdiction to divide a 
military pension. Statutory authority for the divi-
sion of a military pension is found at 10 U.S.C. 
§1408, which states that domicile pursuant to the 
act is not the place where the servicemember is 
stationed. 10 U.S.C. §1408 (c)(4) provides, “A 
court may not treat the disposable retired pay of 
a member in the manner described in paragraph 
1) unless the court has jurisdiction over the mem-
ber by reason of A) his residence, other than 
because of military assignment, in the territorial 
jurisdiction of the court, B) his domicile in the 
territorial jurisdiction of the court or C) his con-
sent to the jurisdiction of the court.” 

In McCarty v. McCarty, 453 U.S. 210 (1981), the 
Supreme Court ruled that state courts have no 
jurisdiction to divide military pensions, but 
observed that Congress could change the statu-
tory framework to allow division. In response, 
Congress passed the USFSPA. However, because 

this federal statute is the only basis for division 
of military pensions, 10 U.S.C. §1408(c)(4) is 
determinative of jurisdiction.

Domicile, of course is not the same as resi-
dence. It has been defined as:

“The place of one’s actual residence with the 
intention to remain permanently, or for an 
indefinite time, and without any certain pur-
pose to return to a former place of abode. 
Once established, a party’s domicile contin-
ues until another one is acquired, regardless 
of changes in temporary sojourn. However, 
intention without the concurrence of resi-
dence is not sufficient to change or create 
domicile. Both must coexist.”1 

 Domicile, in general, requires intent to not 
only make a certain jurisdiction the person’s 
home, but also to remain there. Federal law 
allows servicemembers to retain their homes as 
their domiciles for tax and voting purposes.2  
Most servicemembers have no intention of 
remaining at their duty station when their mili-
tary assignment ends. Therefore, the duty sta-
tion of a serviceman is often not that person’s 
domicile. Even if there are special statutes that 
grant jurisdiction to grant a divorce based on a 
servicemember’s residence,3 the state still has no 

Drafting Military Orders
By Virginia Henson

The vagaries and vicissitudes of drafting retirement orders, 
particularly military orders, plague family law practitio-
ners. Not only is the language often confusing and arcane, 

the fluctuating case and statutory law makes drafting dangerous 
work. The only real protection for family law practitioners is to 
insure they are well-informed as to the current law, as failure to 
stay current can be devastating to one’s client and distressful to 
one’s malpractice carrier. Still, practitioners often make routine 
errors in drafting.

Family 
LAW
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jurisdiction to divide a military pension unless 
the servicemember is domiciled in the jurisdic-
tion or consents to jurisdiction of the court to 
divide his or her pension.

Numerous state cases have determined that 
domicile is critical in determining the jurisdic-
tion for division of military pensions. Further, 
a servicemember can consent to jurisdiction to 
determine a divorce, but not jurisdiction to 
divide his military pension.4  

Practitioners who wish to invoke the domi-
cile defense to a division of military pension 
should be mindful not to subject the service-
member to the jurisdiction of the court. There-
fore, an objection to jurisdiction, before any 
general appearance is made, should be filed by 
the servicemember.

PItFall nO. 2: DraFtInG tHe OrDer 
FOr a set DOllar amOunt

If a practitioner is dividing a pension for a 
servicemember who is already retired and in 
pay status, it is tempting to determine the 
amount of the pension and award to the for-
mer spouse an amount equal to one-half of the 
gross amount. At first glance, it seems that this 
avoids many of the problems of reduction of 
retired pay due to waivers. This practice, how-
ever, creates at least two problems: The first is 
that USFSPA prohibits the assignment of more 
than 50 percent of a servicemembers’ dispos-
able retired pay. The second is that it prohibits 
the former spouse from receiving cost-of-living 
adjustments. Although this division scheme 
may be appropriate in individual circumstanc-
es, it is important to carefully examine the type 
and character of the pension to avoid depriv-
ing the former spouse valuable benefits.

PItFall nO. 3: nOt COnsIDerInG 
earlY seParatIOn BeneFIts

Sometimes the armed services downsize in 
response to budget pressures or to meet man-
power requirements. The last time this hap-
pened, the military created two programs: the 
Voluntary Separation Incentive5 and the Spe-
cial Separation Benefit.6 These programs 
allowed the servicemember to retire before 
completing 20 years of military service. The 
benefit was paid in a lump sum to the service-
member — even those whose former spouses 
were awarded a percentage share of military 
pension. The incentive was an annual payment 
made to the servicemember over a period of 
twice the number of years of active service.

Because USFSPA was limited to traditional 
military retirement, Defense Finance and 
Accounting Service would not pay either ben-
efit to a former spouse directly. These programs 
have since expired, but when they were active, 
state courts were compelled to address the 
questions of whether the payments were mari-
tal property and, if so, were they divisible? 
Some courts ruled that the benefits were sepa-
rate property,7 but the majority of courts have 
determined that these benefits are a replace-
ment for retirement benefits and therefore 
divisible.8 

While these exact programs have expired, 
and therefore the opportunity to defeat a pen-
sion award is lessened, the clear trend now is 
to reduce the manpower of the armed forces 
(i.e. the withdrawal of troops from Iraq and the 
opposition to increase forces in Afghanistan). 
There is a real possibility that the armed forces 
will offer these programs in the future to cur-
rent military members. Be sure to draft your 
order to address early out programs. However, 
it is important to understand that the account-
ing service will not directly pay any such ben-
efits. Therefore, the percentage of the award 
must be adjusted to account for the benefit, or 
it must be ordered to be directly paid by the 
servicemember.9 

PItFall nO. 4: nOt aDvIsInG a 
FOrmer sPOuse OF tHe eFFeCt OF 
HIs Or Her remarrIaGe

Pursuant to 10 U.S.C. §1450(b), a former 
spouse will lose rights to a survivor annuity 
under the Survivor Benefit Plan portion of the 
USFSPA if the spouse remarries before age 55. 
However, if the marriage ends by death, annul-
ment or divorce, the benefit will be reinstated.10 
There is no procedure for a former spouse, 
alone, to relinquish the spousal benefit. If an 
existing court order requires coverage, the 
relinquishment may be accomplished by the 
servicemember withdrawing from the pro-
gram between the 24th and 36th month of 
retirement. A former spouse may voluntarily 
give up his or her right to the plan after remar-
riage, but the defense service will require a 
court order terminating the benefit and a 
DD2656-211 signed by the former spouse. 

The important issue for the practitioner on 
this point is to remember to advise the former 
spouse that the benefit plan is terminated on 
remarriage before age 55, but the pension divi-
sion by a living servicemember is unaffected. 
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This means that, so long as the servicemember 
from whom the former spouse draws pension 
payments is alive, the remarriage will have no 
effect. However, if the servicemember dies, the 
payments to the former spouse will terminate 
if the former spouse has remarried before age 
55. These benefits will be lost permanently 
unless the former spouse’s subsequent mar-
riage is terminated.

PItFall nO. 5: FaIlure tO sHIFt tHe 
survIvOr BeneFIt Plan PremIum 

The defense service will make no calculation 
to shift a benefit plan premium, either to the 
servicemember or to the former spouse.12 Fur-
ther, they will accept no order which requires 
them to calculate a separate benefit — the pay-
ment of the pension to the former spouse is 
always on a shared payment approach. There-
fore, a military order which merely provides 
that “former spouse will pay the benefit plan 
premium” will have no effect on the division of 
the military pension. The defense service will, 
in all cases, deduct the premium (6.5 percent of 
total retired pay) “off the top” or before the 
division of the pension.13  

A practitioner who represents a servicemem-
ber unaware of this fact may unwittingly sub-
ject a client to involuntary payment of one-half 
of the benefit plan’s premium, which can 
amount to thousands of dollars over the life of 
the pension. The only way to effectively shift 
the premium from the servicemember to the 
former spouse is to award to the former spouse 
a reduced benefit amount to compensate for 
the premium. For example, if a former spouse 
is awarded 50 percent of the retirement benefit, 
and he or she is responsible for the payment of 
the plan premium, an award of 46.52 percent of 
the pension is necessary to shift the premium 
to a former spouse. Of course, the property 
division order could also provide direct reim-
bursement of the premium.

A table for shifting the premium is found at 
Marshal S. Willick, Military Retirement Benefits 
in Divorce, 158-60 (ABA 1998), and is reprinted 
in Mark E. Sullivan, The Military Divorce Hand-
book, American Bar Assn.: 2006, pp. 584-585. 
Both books are available from the American 
Bar Association.

PItFall nO. 6: FaIlure tO aDDress 
reDuX Issues

Servicemembers who began service on or 
after Aug. 1, 1986 may participate in a program 

called REDUx. If elected, the servicemember 
agrees to remain on active duty for a minimum 
of 20 years, and for this agreement receives a 
career status bonus of $30,000, payable between 
14 and 14.5 years of service. 

This election can substantially affect the for-
mer spouse. By electing REDUx, the service-
member reduces his retirement pay upon 
retirement, and thereby reduces the former 
spouse benefit. The REDUx is calculated at 40 
percent of the average of the highest three 
years of basic pay after 20 years of creditable 
service, instead of the 50 percent multiplier if 
the servicemember does not elect REDUx. The 
retirement is recalculated when the service-
member reaches age 62 to increase the retire-
ment to full benefits, with full cost of living 
adjustments, so the effect of the REDUx elec-
tion is only applicable to retirees who receive 
payments before their 62nd birthday. However, 
the adjustments from the recalculation are 
reduced by deducting one percentage point 
from the consumer price index, which is used 
to calculate adjustments for military retirees. A 
REDUx retirement calculator can be found at 
www.dod.mil/cgi-bin/redux.pl. 

If you represent the former spouse, you will 
want to include language in the decree that 
protects your client if the servicemember elects 
the REDUx bonus.

PItFall nO. 7: ImPrOPerlY 
aDDressInG marItal PerCentaGes

Of course, the award of military benefits to a 
former spouse should be limited to period of the 
marriage. In other words, if the parties are mar-
ried for 10 years during a servicemember’s 20-
year career, the former spouse is entitled to only 
25 percent of the military pension. However, the 
amount of the servicemember’s pension is affect-
ed not only by the length of service, but also by 
the rank of the servicemember at the time of 

 If you represent the former 
spouse, you will want to include 

language in the decree that protects 
your client if the servicemember 

elects the REDUX bonus.  
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retirement. Some states take the position that the 
increase in rank of the servicemember should 
not be considered.14 Other states take the posi-
tion that the former spouse should not share 
the increases in pension due to continued ser-
vice by the servicemember.15  

Of course, if the servicemember is already 
retired by the date of the divorce, these issues 
are not as important. If, however, the state 
requires that the amount of the former spouse 
share be limited to one-half of the pension due 
to the servicemember if he or she retired as of 
the date of the dissolution, a “hypothetical 
order” will be required. The military order 
should carefully state how the accounting ser-
vice is to calculate the pension, such as lan-
guage which states: “Wife is granted 50 percent 
of what a staff sergeant would earn if he were 
to retire with 18 years of military service.”16 If 
the court order fails to specify the year of 
retirement, the accounting service will assume 
that the date of retirement is the actual date of 
retirement.

It is important to realize that such an order 
may be unfair to the former spouse. For exam-
ple, let’s assume that the parties are married 10 
years, and the servicemember has been on 
active duty for 10 years and is a staff sergeant. 
If the servicemember were to retire immedi-
ately, the former spouse would be entitled to 
one-half of the pension. However, let’s now 
assume that the servicemember continues to 
serve another 20 years. At the time of the dis-
solution, the marital fraction is 50 percent (one-
half of the 10 years of service). However, when 
the servicemember actually retires, the marital 
fraction is 16 percent (10 of 30 years, or one-
third of service multiplied by 50 percent). At 
the time of actual retirement, then, if the order 
is not carefully drawn, the wife could be limit-
ed to only 16 percent of the retired pay instead 
of 50 percent. If the clauses are contradictory, 
the discount can be applied twice. 

PItFall nO. 8: FaIlure tO aDDress 
DIsaBIlItY WaIvers

USFSPA provides that a court can only divide 
“disposable retired pay.”17 This is defined as 
“gross retired pay less recoupments or repay-
ments to the federal government, such as for 
over-payment of retired pay, deductions from 
retired pay for court-martial fines or forfei-
tures, disability pay benefits, and survivor 
benefit plan premiums.”18 A servicemember 
can elect to reduce disposable retired by elect-

ing disability benefits.19 This has a significant 
advantage to the servicemember, because dis-
ability payments are received tax-free. A court 
cannot bar the accounting service from allow-
ing the servicemember to receive disability 
pay, which is not divisible under USFSPA.20 

Language in the military order, therefore, 
should provide that the court retains jurisdic-
tion to make orders equalizing the award if the 
servicemember elects disability pay. An appro-
priate clause might read:

“The parties consent to the court’s retain-
ing continuing jurisdiction to modify the 
pension division payments or the property 
division specified herein if the husband 
should waive military retired pay for an 
equivalent amount of VA disability compen-
sation and this action reduces wife’s share or 
amount of his retired pay as set out herein. 
This retention of jurisdiction is to allow the 
court to adjust the wife’s share or amount to 
the pre-waiver level or to require payments 
or property transfers from husband that 
would otherwise adjust the equities between 
the parties so as to carry out the intent of the 
court in this order.”21 

Remember that the Defense Finance and 
Accounting Service will not honor any order 
that requires it to pay to a former spouse 
directly an amount that exceeds 50 percent of 
the servicemember’s disposable retired pay. 
The accounting service will not reject the order, 
but will limit direct pay to 50 percent of the 
servicemember’s disposable retired pay. The 
former spouse may be left with an order that 
requires the servicemember to pay the former 
spouse directly.

PItFall nO. 9: FaIlure tO COmPlY 
WItH DeaDlInes

Retirees participating in the survivor benefit 
plan must elect the coverage within one year of 
the divorce decree.22 Even if the spouse is 
already covered by the plan, the election must 
be renewed on divorce. This is because the 
plan’s coverage is paid to the servicemember’s 
current spouse unless the election is made to 
cover the ex-spouse.

The retiree must provide a statement setting 
forth whether the election is pursuant to court 
order or agreement, and if by agreement, 
whether the agreement has been incorporated 
into, ratified or approved by court order. If the 
retiree fails to make the election or refuses to 
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do so, the former spouse may obtain the cover-
age through a deemed election. This election 
must be made within one year of the order 
providing for plan coverage. you must docket 
these deadlines and meet them.

A court decree cannot create coverage. In 
Dugan v. Childers, 261 Va. 3, 539 S.E. 2d 723 
(2001), a retired Army member named his wife 
as the beneficiary under the plan. When they 
divorced, he failed to elect the benefit plan’s 
coverage for her, and instead named his current 
wife. When he died, the court refused to impose 
a constructive trust on the retirement proceeds, 
ruling that the former wife had failed to protect 
herself by the deemed election. Because there 
can only be one Survivor Benefit Plan beneficia-
ry, the former spouse lost her coverage.

Remember, though, that a deemed election 
must be backed up by a court order or court-
approved agreement that requires the service-
member to elect the survivor benefit. 

PItFall nO. 10: FaIlure tO COnsIDer 
CIvIl servICe rOllOvers

If a servicemember takes a civil service job 
after retirement, he or she can “rollover” his or 
her military service into credit for Civil Service 
Retirement System (CSRS) purposes. This 
means that when calculating eligibility for 
retirement from civil service, the military ser-
vice is credited as if the servicemember had 
been working in the civil capacity for the time 
he or she was in the military. Before Jan. 1, 
1997, a servicemember could avoid paying the 
former spouse the share of military retirement 
by giving up the military pension in exchange 
for credit on a civil service retirement. Now, 
however, the military member may not do that 
unless he or she authorizes the Office of Per-
sonnel Management to deduct the amount due 
to the former spouse.23 

However, this statute only applies if the 
order is served on Defense Finance and 
Accounting Service. In the case where a divi-
sion is ordered in a dissolution decree, but a 
military order is never entered, the military 
member may convert all of the military pen-
sion to CSRS and block the former spouse from 
receiving the benefit ordered. Further, there are 
situations when the issue is never addressed 
because both parties know the party in the 
military has no intention of staying in the ser-
vice long enough to collect a pension. Howev-
er, even though the servicemember may not 
have enough credits to be granted a military 

pension, his or her service will translate into a 
CSRS pension when the military service is 
rolled over into the civil pension.

COnClusIOn

The best protection for a practitioner is not to 
draft military orders unless the practitioner 
takes the time to read and understand the law 
regarding military pensions. Some practitio-
ners may decide that the liability is too great 
— and refer the drafting of the military orders 
to another lawyer who is experienced in the 
area. Rest assured, however, competent draft-
ing is possible for the practitioner who is will-
ing to devote sufficient time to learning about 
law pertaining to pensions.
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NOTICE OF PROPOSED NEW LOCAL RULES

WESTERN DISTRICT OF OKLAHOMA

Oklahoma, as provided in Rule 9029 of the Federal Rules of Bankruptcy Procedure, public notice
is given of the proposed new Local Rules of the United States Bankruptcy Court for the Western
District of Oklahoma.

The proposed new Local Rules may be accessed on the Bankruptcy Court’s website at
http://www.okwb.uscourts.gov.   A summary of the proposed New Local Rules highlighting
changes from the Local Rules currently in effect is also located on the Bankruptcy Court’s
website.

Comments to the proposed new Local Rules may be submitted in writing no later than
October 1, 2012, and mailed to the Bankruptcy Court at the following address:

U.S. Bankruptcy Court
Attn: Cheryl Shook

Chambers of The Honorable Sarah A. Hall
215 Dean A. McGee Avenue - Sixth Floor

Oklahoma City, Oklahoma 73102

or emailed to: cheryl_shook@okwb.uscourts.gov.  Comments to the proposed new Local Rules
may be set forth in the body of a letter or an email or may be included in a separate attached
document.

Dated: August 11, 2012 The Honorable Sarah Alexander Hall 
Chief Bankruptcy Judge

UNITED STATES BANKRUPTCY COURT 

Pursuant to the authority of the United States District Court for the Western District of
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Since 1995, a tool has been available for enforc-
ing child support orders that goes beyond the 
routinely used indirect contempt of court action. 
Title 43 O.S. Section 139.1 sets forth a process for 
seeking the revocation, suspension or nonissu-
ance of licenses issued by the state. Many read-
ers may immediately think about the state-
issued license that allows them to work in cer-
tain professions. yes, that could be revoked or 
suspended if an obligor ignores her obligation to 
pay child support or provide medical insurance 
for the minor child. 

“Fine,” a cynical obligor might say. “I’ll just go 
fishing instead of working — that will teach the 
complainer a lesson!” But the obligee gets the 
last laugh, because recreational licenses are cov-
ered too!

WHen Is tHIs remeDY avaIlaBle?

The ability to seek a revocation or other 
options pertaining to licenses goes into effect 
when one is in noncompliance with an order for 
support, meaning:

•  The obligor has failed to make child support 
payments required by a child support order 

in an amount equal to the child support pay-
able for at least 90 days.

•  The obligor failed to make full payments 
pursuant to a court-ordered payment plan 
for at least 90 days.

•  The obligor has failed to obtain or maintain 
health insurance coverage as required by an 
order for support for at least 90 days.

•  An individual, after receiving appropriate 
notice to comply with subpoenas or orders 
relating to paternity or child support pro-
ceeding has failed to comply.

•  An individual failed to comply with an 
order to submit to genetic testing to deter-
mine paternity.1 

WHat Is a ‘lICense’ FOr tHe PurPOse 
OF tHIs statute?

“License” is a catchall term to encompass 
documents resulting from any state-issued right 
or privilege. It extends to certificates, registra-
tions, permits, approval or similar documents 
issued by a licensing board. It includes licenses 
to engage in a profession, occupation, or busi-
ness. While many immediately think of practic-

License Revocation, Suspension 
and Nonissuance 

Is This an underused Tool for 
Child Support Enforcement?

By Michelle C. Harrington

In cases involving child support, do you routinely include an 
interrogatory that asks what state-issued permits and licenses 
the payor has or has applied for? If not, you may be missing 

an opportunity to protect your client’s interests.

Family 
LAW
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ing law or medicine in this purview, there is a 
plethora of professions that require licenses 
and permits — such as teachers, tattoo artists, 
taxi drivers, bingo operators, boat dealers and 
brewers. From abstractors to youth camps, 
there is an Oklahoma license available for 
almost every letter of the alphabet.2 

In addition to business-related licenses, recre-
ational licenses and permits are fair game. Hunt-
ing and fishing licenses or other authorization 
issued pursuant to the Oklahoma Wildlife Con-
servation Code are subject to revocation and the 
other options for relief.

“License” can also refer to certificates of title 
for vessels, motors, and other licenses or regis-
trations issued pursuant to the Oklahoma Ves-
sel and Motor Registration Act. This category 
includes a driver license or permit.3 

WHat relIeF Is avaIlaBle?

If, during any hearing involving the support 
of a child, the district court finds that 1) the 
obligor has a license as defined by this statute 
and 2) there is evidence that the obligor is in 
noncompliance with an order for support, the 
court shall suspend or revoke the license or 
place the obligor on probation.4 

In order to be placed on probation, an obligor 
is required to agree to a payment plan that 
includes 1) making all future child support 
payments as required by the current order and 
2) paying the arrearage in a lump sum by a 
certain date if the court determines the obligor 
has the ability to do so, or making specified 
monthly payments in addition to the current 
payments. The additional payments continue 

until the total arrearage and the interest thereon 
are fully paid.5 If the obligor is placed on proba-
tion, he or she may continue to practice his or 
her business or profession, or operate a motor 
vehicle. There is no notice given to any licensing 
board as a result of probation. If the obligor fails 
to comply with all terms of the payment plan by 
the ordered date of completion, the licenses of 
the obligor shall be automatically revoked or 
suspended without further hearing.6 

At any time during a probationary period, 
the obligee or Oklahoma Child Support Ser-
vices (OCSS) may request a hearing to review 
the status of the obligor’s compliance with the 
payment plan and to request immediate sus-
pension or revocation of the obligor’s license. 
Notice of the hearing must be served on the 
obligor but it may be served by regular mail to 
the obligor’s address of record.7 

The Department of Human Services also has 
the authority to revoke or suspend a driver’s 
license if, as a result of a child support hearing, 
it determines an obligor is in noncompliance.8 

All the relief set forth above may be used in 
addition to any other child support enforce-
ment remedies. If the non-compliant obligor is 
an attorney, he or she would also be subject to 
disciplinary proceedings pursuant to the rules 
of professional conduct.

WHat Is tHe rOle OF tHe 
lICensInG entItY?

The licensing board does not have discretion 
once it receives an order for suspension, revo-
cation, or noninssuance of an obligor’s license. 
The licensing board has no jurisdiction to 
modify remand, reverse, vacate or stay the 
order.9 

The obligor is not entitled to a refund of any 
funds already paid to the board for costs relat-
ed to issuance, renewal, or maintenance of a 
license. In addition, the board may charge the 
obligor a fee to cover administrative costs 
incurred by administering the order. It is note-
worthy that the board is exempt from liability 
to the obligor for activities conducted in com-
pliance with Title 43 O.S. Sect. 139.1.10 

WHat rIGHts DOes tHe 
OBlIGOr Have?

Once the obligor has paid in full pursuant to 
the payment plan and complied with all other 
terms of the order of support, either he or 
OCSS may file a motion with the court to rein-

 The Department of 
Human Services also has 
the authority to revoke or 

suspend a driver’s license if, as a 
result of a child support hearing, 

it determines an obligor is 
in noncompliance.   
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state the license or terminate the probation. 
The matter gets set for a hearing and the court 
shall grant the requested relief if it determines 
the obligor has fully complied.11 

The obligor may seek reinstatement of his or 
her license prior to full compliance with the 
plan. He or she must set the matter for hearing 
and notice the obligee and OCSS. The court has 
the discretion to reinstate the license if the obli-
gor can prove the following applicable substan-
tial compliance: 1) paid the support for the cur-
rent month as well as the two months immedi-
ately proceeding, or paid the equivalent of that 
amount; 2) disclosed all information regarding 
health insurance availability, obtained and main-
tained coverage required by the support order; 
3) complied with all subpoenas relating to pater-
nity proceedings; 4) complied with all orders to 
submit to genetic testing for paternity determi-
nation; and 5) disclosed employment and address 
information.12 

If the court grants the obligor’s requested 
relief for reinstatement prior to full compli-
ance, the obligor shall be placed on probation 
conditioned on compliance with both the pay-
ment plan and the support order. If the obligor 
fails to comply with the terms of probation, the 
court may refuse to reinstate the license and 
driving privileges unless the obligor pays an 
amount determined by the court to ensure 
future compliance. This is in addition to the 
requirement for the obligor to comply with all 
other terms set forth by the court.13 

A final order may be appealed to the Okla-
homa Supreme Court.14 

COnClusIOn

If you represent a client that may be entitled 
to child support, you may be remiss by not 

determining early in the case whether the obli-
gor has any licenses issued by the state of Okla-
homa. A good way to obtain that information is 
with an interrogatory about licenses and a 
document production request for copies of 
those licenses.15 The very real possibility of not 
being able to work, drive or — worst of all — 
not being able to fish, may be just the motiva-
tion a non-compliant obligor needs to get 
caught up on child support obligations!

1. Title 43 O.S. Sect. 139.1(A)(2).
2. Author could not find licenses or permits that began with K, Q, 

x, or Z.
3. Title 43 O.S. Sect. 139.1(A)(4).
4. Title 43 O.S. Sect. 139.1(C)(1).
5. Title 43 O.S. Sect. 139.1(C)(2).
6. Title 43 O.S. Sect. 139.1(C)(6).
7. Title 43 O.S. Sect. 139.1(C)(5).
8. Title 47 O.S. 6-201.1.
9. Title 43 O.S. Sect. 139.1(L).
10. Title 43 O.S. Sect. 139.1(P).
11. Title 43 O.S. Sect. 139.1(D).
12. Title 43 O.S. Sect. 139.1(E)(2).
13. Title 43 O.S. Sect. 139.1(E)(4).
14. Title 43 O.S. Sect. 139.1(R).
15. Sample interrogatory: State each and every license, permit, 

certificate and registration issued to you by the state (including, but 
not limited to professions, driving, recreation, etc) and for each state 
the issuance number and the state entity that has issued it.

Michelle C. Harrington is a 
solo practitioner whose practice 
is restricted to family law and 
guardian ad litem representation. 
She received her J.D. from OU 
in 1992. Ms. Harrington has 
been an adjunct professor at 
OCU School of Law since 1999 
teaching family law and related 

courses. She is the author of Oklahoma Family Law 
Direct and Cross Examination.

AbOuT THE AuTHOR   
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Calculating child support for a member of the 
military can present certain challenges for practi-
tioners who are not accustomed to reviewing 
military pay statements and other federal docu-
ments. However, the process itself is no more 
complicated than calculating child support for 
any family, as the same statutory guidelines apply 
to servicemembers and civilians alike. The bulk of 
the work in setting child support for military par-
ents lies in interpreting the “Leave and Earnings 
Statement” issued by the Defense Finance and 
Accounting Service to all servicemembers.

DetermInInG InCOme Per tHe 
GuIDelInes statutes

Child support is computed by determining the 
gross income of both parents and then combin-
ing the income.1 The combined monthly income 
is used to determine each parent’s share of the 
cost of raising their child and to determine the 
appropriate amount of support for the child. 
Each parent pays his or her proportionate share 
of the guideline amount from the chart in 43 O.S. 
§119. The trick with the military case, then, is 
simply to use the Leave and Earnings Statement 
provided to determine the income of the service-
member parent.

The guidelines statutes do not specifically 
address servicemembers as a category. Instead, 

certain types of military income are specifically 
included as a parent’s income for child support 
purposes. Additionally, some types of allow-
ances received by servicemembers must be 
included in the parent’s income.

For child support purposes, “gross income” 
includes “earned and passive income from any 
source, except as excluded….”2 The matter of 
determining income is discretionary with the 
court, which can choose between several meth-
ods. The court should use

the most equitable of: a. all actual monthly 
income described in this section, plus such 
overtime and supplemental income as the 
court deems equitable, b. the average of the 
gross monthly income for the time actually 
employed during the previous three (3) 
years, c. the minimum wage paid for a forty-
hour week, or d. gross monthly income 
imputed as set forth in subsection D of this 
section.

Determining which method to use for a service-
member parent is subject to similar consider-
ations as any other case. Is the servicemember at 
the same pay rank or grade as in previous years? 
Is it more accurate to look at a three-year time 
period and arrive at an average, or has there 
been a duty and pay grade change that would 

Calculating Child Support 
for Military Parents

By Linda Monroe and Amy E. Wilson

These are men and women who have taken great risks and made 
huge sacrifices to defend our country. They have left their families, 
traveled to far-off lands, and put their lives on the line to protect 

ours. As President Obama has said many times, taking care of our troops 
and their families is one of our country’s most sacred responsibilities.”

– Secretary Kathleen Sebelius

Family 
LAW

“
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support using only the most current income? It 
is important to ensure that the information 
provided by the servicemember parent is com-
plete enough to assist the court in making the 
determination.

The child support guidelines require the use of 
the parents’ gross income to calculate child sup-
port. Included in the definition 
of gross income is “military 
pay, including hostile fire or 
imminent danger pay, combat 
pay, family separation pay or 
hardship duty location pay.”3 

In addition to gross income, 
the statute also states certain 
“fringe benefits” received by 
a parent “shall be counted as 
income if they significantly 
reduce personal living expens-
es.”4 This section specifically 
states that “basic allowance 
for housing, basic allowance 
for subsistence, and variable 
housing allowances for ser-
vice members are considered 
income for the purposes of 
determining child support.”5 

CHanGes tO tHe 
GuIDelInes anD 
PrevIOus Case laW

The guidelines statutes were amended effec-
tive July 1, 2009. It was during this amendment 
cycle that the above language regarding mili-
tary pay and fringe benefits was added to the 
statute. Prior to the statutory change, the Okla-
homa Court of Appeals ruled that certain 
allowances, such as free housing or a basic 
housing allowance, should be included in a 
parent’s income. In fact, the court determined, 
the matter of including such allowances was 
not discretionary with the court, but rather was 
mandatory under the statute.

In Hees v. Hees,6 the father was a servicemem-
ber who lived on base. Because he lived on 
base, he did not receive the housing allowance 
amount of $688 per month. The trial court 
ruled that the allowance amount should not be 
included in father’s income, presumably 
because he did not actually receive that amount. 
Mother argued the amount should be included, 
as it met the statutory requirements that any 
in-kind payments a parent receives from his 
employer that are “significant and reduce[s] 
personal living expenses” must be included as 

income.7 On appeal, father argued that the trial 
court had discretion not to include the housing 
amount in his income.

The Court of Civil Appeals agreed with 
mother’s interpretation of the statute. First, 
they found that the inclusion of language stat-
ing “in-kind payments received by a parent in 

the course of employment…
shall be counted as income if 
they are significant and 
reduce personal living 
expenses” was a non-discre-
tionary requirement for the 
trial court to include those 
“payments” as income.

Because neither party had 
objected to the amounts of 
monthly income and the 
amount of housing allow-
ance father would have 
received if he lived off base, 
COCA reversed the trial 
court’s ruling and ordered 
that the child support be 
recalculated to include the 
allownace amount as part of 
father’s monthly income.

The 2009 amendment to 
the statute retained the non-
discretionary directive that 
fringe benefits, specifically 

including military allowances, be included as 
income for child support purposes.

Several other jurisdictions allow the use of 
military benefits and allowances as income for 
child support purposes.8 

reaDInG tHe leave anD earnInGs 
statement

One advantage to determining income for a 
servicemember parent is the standardization of 
the federal payment information received by 
any member of the military. The leave and 
earnings statement contains all of the military 
income received by the servicemember and is 
generally a “one-stop shopping” point.

getting the statement should be a relatively 
simple matter. The servicemember can request 
a paper copy each month, but the majority 
receive the statement electronically, via the 
MyPay system from the Defense Finance and 
Accounting Service. It is important to be sure 
the statement is a month-end statement, rather 
than a mid-month statement. Many service-

 In addition to 
gross income, the statute 
also states certain ‘fringe 

benefits’ received by a par-
ent ‘shall be counted as 

income if they 
significantly reduce 

personal living 
expenses.’  
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members are paid twice per month, but the 
total earnings and allowances for the month 
will only be reflected on the month-end state-
ment. Similarly, it is good practice to request a 
statement from Dec. 31 of each year for which 
child support is calculated, to ensure an accu-
rate annual income, or to arrive at a three-year 
average pay amount.

Reading the statement itself, however, can be 
tricky, as it contains several types of payments, 
deductions, allotments and explanatory remarks. 
The 2011 Military Pay Overview posted to the 
website www.military.com reports, “Currently, 
the military compensation system has over 70 
separate types of pay and allowances….”9 

The pertinent portion of the leave and earn-
ings statement that provides gross income 
information for child support purposes is the 
“entitlements” section. This section will list all 
types of pay and allowances paid to the ser-
vicemember. There is room to list 15 entitle-
ments in this area. If there are more than 15, 
they will print in the “remarks” section at the 
bottom of the statement.

As seen above, all types of pay and allow-
ances are generally included in the parent’s 
income for child support purposes. It is a sim-
ple matter to average the total “entitlements” 
from this section and average by the appropri-
ate number of months to arrive at an average 
monthly income. Alternatively, if the service-
member has a recent change in duty or pay 
grade, the most recent leave and earnings 
statement can be used.

meDICal suPPOrt FOr CHIlDren 
OF servICememBers

“The actual health insurance premium for 
the child shall be allocated between the parents 
in the same proportion as their adjusted gross 
income and shall be added to the base child 
support obligation.”  Servicemembers and their 
families receive medical care through the Tri-
care health care program. Tricare premiums are 
reflected under “allotments” on the leave and 
earnings statement. There is no premium cost 
for active duty members and their families. 
There are premium costs for retired service-
members under age 65 and National guard 
and Reserve members.

If you are using standard language provided 
by Oklahoma Child Support Services, Tricare is 
considered “alternative coverage” and should 
be indicated using the second option. If Child 

Support Services has an open case, the service-
member or other person eligible for Tricare 
should be listed within the order so that Child 
Support Services can verify coverage. For 
examples of standard medical support lan-
guage, see the  sample child support order on 
the state Department of Human Services web-
site at www.okbar.org/s/j93b0.

Children who are eligible and enrolled in 
Tricare are considered to be covered by insur-
ance under the statute. Therefore, no cash 
medical order in lieu of insurance is necessary. 
This is true even if the children are covered by 
SoonerCare. If Oklahoma Child Support Ser-
vices has an open case, proof of Tricare enroll-
ment should be provided to the local office 
servicing the case.

COlleCtInG CHIlD suPPOrt FrOm 
a servICememBer

This article focuses on methods of setting 
child support when a parent is a servicemem-
ber. For information about working with the 
military to collect child support, the federal 
Department of Health and Human Services 
Administration for Children and Families, 
Office of Child Support Enforcement has pre-
pared a resource guide.11 

resOurCes

For good general information on the leave 
and earning statement, see the following 
websites, in addition to the websites includ-
ed above: www.marriedtothearmy.com and 
www.militarymoneymight.com.

For information on federal Department of 
Health and Human Services services and initia-
tives for military families, see: www.acf.hhs.gov.

COnClusIOn

Private practitioners and Oklahoma Child 
Support Services alike understand the impor-
tance of setting accurate child support orders 
based on the best information available about 
the resources a family has to support its chil-
dren. Using the best information possible will 
result in an accurate child support order that 
honors the needs of the family and increases 
the cooperation between the parents. Accurate 
child support orders help ensure that the child 
will have a reliable source of support and a 
good relationship with both parents. A reason-
able child support order is particularly impor-
tant in cases where one parent is physically 
absent due to deployment in the military. Our 
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servicemembers are especially deserving of the 
best our justice system has to offer. Thank you 
for offering your legal services to our country’s 
heroes and their families.

1. 43 O.S. §118B
2. 43 O.S. 118B(A)(1)
3. 43 O.S. §118B(A)(2)(g)
4. 43 O.S. §118B(F)(1)
5. 43 O.S. §118B(F)(3)
6. 2003 OK CIV APP 103
7. 43 O.S. §118(E)(3)(e) (superseded version, revised effective July 

1, 2009).
8. See, e.g., Massey v. Evans, 68 A.D.3d 79, 886 N.y.S.2d 280, N.y.A.D. 

4 Dept.,2009; Norman v. Norman, 50 So.3d 1107, Ala.Civ.App.,2010; 
Alexander v. Armstrong, 415 Pa.Super. 263, 609 A.2d 183, Pa.Super.,1992, 
among others.

9. www.okbar.org/s/rind7, last viewed Oct. 10, 2011.
10. 43 O.S. §118F (H)(1).
11. See “Working with the Military as an Employer A Quick guide” 

available at www.acf.hhs.gov/programs/cse/newhire/employer/
publication/military_quick_guide.htm. 

Linda Monroe is a managing 
attorney and regional adminis-
trator with Oklahoma Child 
Support Services, a division of 
the Department of Human Ser-
vices. She is a graduate of the 
OU College of Law and was 
admitted to the OBA in 1983.  
She has 25 years experience 
with Oklahoma’s child support 

program. She retired with 20 years service as a major 
in the U.S. Army.

Amy E. Wilson has been a 
state’s attorney for Oklahoma 
Child Support Services since 
February 2001, currently serving 
as appellate and legal research 
counsel. She has presented 
numerous CLE and training 
workshops at state and regional 
child support conferences as 
well as for the private bar in 

Oklahoma. She is a past chairperson, secretary and 
CLE chair for the OBA Family Law Section. She is 
a 2000 graduate of the TU College of Law.

AbOuT THE AuTHORS   

The Oklahoma Bar Association Family Law Section 
seeks nominees for the following awards to be 
presented at its annual meeting on November 15, 2012. 

Outstanding Family Law Attorney for 2012

Outstanding Family Law Judge for 2012

The Phil and Noel Tucker Outstanding
   Guardian Ad Litem Award for 2012

Outstanding Family Law Mediator for 2012 

Nominees should have made significant contributions to 
the practice of family law in Oklahoma in 2012, or over an 
extended period of time. Please submit your nominations and 
a brief description of the reasons for your nomination by 
October 12, 2012, to: OBA Family Law Section, Nominations 
and Awards, c/o David A. Tracy, 1701 S. Boston Ave., Tulsa, 
Oklahoma 74119 (or by email to david.tracy@nwtlaw.com).  
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WHat Is OKlaHOma’s sHareD 
ParentInG laW?

The first shared parenting statute was enacted 
in 1999 and included an explanation of Oklaho-
ma’s policy as to shared parenting:

It is the policy of this State to assure that 
minor children have frequent and continu-
ing contact with parents who have shown 
the ability to act in the best interest of their 
children and to encourage parents to share 
in the rights and responsibilities of rearing 
their children after the parents have sepa-
rated or dissolved their marriage.1 

The first version of the legislation required the 
court to provide substantially equal access to the 
minor children to both parties at the temporary 
order hearing. In 2009 the Legislature amended 
the earlier statute to make the award of shared 
parenting permissive by the court.2 

There are three requirements that must be met 
before the court can order shared parenting. The 
first requirement is that shared parenting must 
be requested by either parent. The second 
requirement is that the parties must agree to 
cooperate. Lastly, the court must find that 
domestic violence, stalking or harassing behav-
iors are not present in the parental relationship.

 There is no legislative guidance as to how the 
parents are to share the children. Some trial 
courts are alternating the children on a seven-
day basis while other trial courts use a shorter 
alternation.

One division of the Court of Civil Appeals has 
analyzed the statutory construction of 43 O.S. 
§110.1. In its analysis, the court opined that the 
Legislature clearly intended to provide both par-
ents substantially equal access to the children if 
appropriate. The legislation was also interpreted 

Shared Parenting in Oklahoma
What about Fathers?

By Melissa DeLacerda, Kari Adamsons, Tammy Henderson 
and Erinn Tucker

Few have examined the influence of shared parenting on chil-
dren and parents. The impact of shared parenting on fathering 
and the contributions of fathers remain a road less traveled in 

the literature. To support the healthy development of families and 
provide relevant research to legal professionals, we address these 
questions: a) what affects fathers’ well-being post-divorce, b) how 
do fathers affect children’s well-being, and c) what hinders fathers’ 
involvement? given the lack of literature on shared parenting, the 
literature on joint custody is used as a proxy for shared parenting, 
explaining the pros and cons of joint custody followed by some 
recommendations for promoting father involvement.

Family 
LAW
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by the court to apply only to the temporary 
order phase of the case.3 

Shared parenting does not eliminate child 
support but can change the child support under 
the child support guidelines when the shared 
parenting allows for each parent to have more 
than 120 overnights with the child or children. 
This reduction in child support acknowledges 
that both parents incur child-rearing expenses 
including housing, food, transportation, educa-
tional expenses, clothing and entertainment.4 
The parenting time adjustment under the child 
support guidelines is not mandatory but is pre-
sumptive, allowing the presumption to be rebut-
ted by one of the parties.

WHat HaPPens tO CHIlDren 
POst-DIvOrCe?

Research shows that divorce and parental sep-
aration places both children and adults at consid-
erable risk for negative outcomes.5 Regardless of 
age, children from divorced families typically 
suffer a number of disadvantages. Compared 
with children from non-divorced families, chil-
dren with divorced parents:

• Fare worse academically

•  Demonstrate more conduct and behavior 
problems

• Have poorer parent-child relationships 

•  Have lower psychological well-being and 
adjustment

These differences have continued to grow 
over time, as the developmental gap between 
children from divorced and married families is 
wider now than it was in the 1980s.6 

HOW DOes DIvOrCe aFFeCt FatHers?

Divorce exacts a significant toll on both the 
physical and psychological health of fathers.7  
Divorcing or divorced fathers often experience:

•  High levels of distress, such as anxiety, 
emotionality, irritability, impulsivity

• A pervasive sense of loss

• Depression

• Increased risk for suicide8 

The combination of unresolved psychologi-
cal distress and unaddressed structural con-
straints of the divorce decree sometimes leads 
to fathers’ disengagement from their children. 
Fathers’ disengagement often contributes even 

further to a chronic sense of grief, loss and sad-
ness for fathers.9 

HOW DO FatHers aFFeCt CHIlDren’s 
Well-BeInG?

Although many factors influence children’s 
well-being, father-child relationships are par-
ticularly important to a child’s adjustment 
after divorce.10 When children do not live with 
their fathers for a substantial amount of time 
after divorce, their relationships with their 
fathers suffer,11 and children’s post-divorce 
relationships with their fathers contribute to 
children’s well-being as young adults.12 Chil-
dren’s emotional well-being declines when 
problems are reported in the father-child rela-
tionship.13 

The economic impact of divorce also poses 
challenges to the well-being of children. Fathers 
who are involved with their children are more 
likely to pay their court-ordered child support.14 
When fathers pay child support, it not only ben-
efits children through access to greater economic 
resources, but it also is associated with better 
parenting by custodial mothers15  and benefits to 
children’s academic achievement.16 

WHat HInDers tHe InvOlvement 
OF FatHers?

A number of potential barriers exist to fathers’ 
involvement with their children following 
divorce. Some factors that can hinder men’s 
involvement include:

• Living farther from their children

• Parental remarriage (mothers’ or fathers’)

• Economic disadvantage

• Mothers’ interference with visitation17  

•  Difficulty establishing a cooperative co- 
parenting relationship between ex-spouses18 

•  Unresolved legal issues pertaining to child 
custody, access and visitation19 

• A lack of support and role models

Many of these issues contribute to a lack of role 
clarity for fathers, which also hinders involve-
ment. Fathers may not know if they are sup-
posed/allowed to play a pivotal role in their 
children’s lives following divorce, which dis-
courages them from taking an active role in 
raising and parenting their children.20 Finally, 
fathers’ chronic grief and emotional distress 
due to limited legal and physical access to their 
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children pose continuing challenges to father 
involvement.21  

The first two years following separation and 
divorce are crucial to establishing ongoing rou-
tines and patterns of behavior, setting the stage 
for future father-child relationships.22 There-
fore, the post-divorce transition is a critical 
time for establishing shared parenting arrange-
ments that seek to build or maintain fathers’ 
relationships with their children. As noted, 
research on post-divorce father involvement 
has demonstrated that separation and divorce 
limit the amount of time fathers spend with 
their children, but less is known about the sub-
jective meaning of this reduction in fathers’ 
parenting time, or how it affects the dynamics 
of actual time fathers spend with children. 
Sadly, some researchers have suggested that 
the fathers who were most involved with and 
attached to their children before divorce were 
the most likely to experience acute negative 
emotions in response to the divorce; therefore, 
they also were the most likely to withdraw 
from their children after the divorce.23 

The actual amount of time that fathers are 
allowed to spend with their children is highly 
salient in terms of nonresident fathers’ views of 
themselves and their behaviors as parents. 
Fathers who disengaged from their children 
reported an inability to adapt to the constraints 
of the “visiting” relationship. Disengaged 
fathers found it difficult to construct a new role 
as a “part-time” parent. They reported feeling 
stymied in their efforts to be influential in their 
children’s growth, development, values and 
lifestyles, and they were dissatisfied with the 
brevity, artificiality, and superficiality of their 
visits with the children.24 

 The issue of role transition is important for 
fathers, as fathers who have a clearer sense of 
their post-divorce father role, who are more 
satisfied with that role, and who experience 
greater encouragement and support from oth-
ers during the post-divorce transition, report 
greater role clarity and satisfaction. Role clarity 
also resulted in fathers experiencing higher 
levels of well-being. All three factors resulted 
in greater father involvement.25 

JOInt CustODY as a PrOXY FOr 
sHareD ParentInG

Joint custody is the sharing of the legal care 
and decision making by both parents post 
divorce.26 The Supreme Court has held that 
joint custody “…requires parents who: 1) have 

an ability to communicate with each other even 
though they are no longer married, 2) are 
mature enough to put aside their own differ-
ences and 3) work together and engage in joint 
discussions with each other and make joint 
decisions regarding the best interests of their 
children.”27 Joint custody is associated with 
both greater father involvement and benefits to 
children as long as there are not high levels of 
parental conflict.28 Children fare better when 
both parents are highly involved in their lives 
and they tend to have better relationships with 
both parents in such cases. Joint custody does 
not compromise the mother-child relationship 
but can, in fact, improve it.

As noted, more time spent living with fathers 
post-divorce is associated with children having 
better father-child relationships in adulthood 
as well as better health in young adulthood.29  
Joint custody also is associated with teens hav-
ing better emotional, behavioral and academic 
adjustment.30 

Importantly, research shows that even when 
joint custody isn’t voluntary (i.e., the court 
orders joint custody in spite of mothers not 
supporting it), joint custody awards still result 
in increases in father involvement.31 There is a 
highly symbolic element to shared parenting 
and joint custody for fathers; noncustodial 
fathers feel the “visitor” label keenly and miss 
being able to have meaningful interactions 
with their children. Mothers also are less bur-
dened in joint custody arrangements because 
they do not have to disproportionately bear the 
responsibilities of childrearing, which benefits 
their post-divorce adjustment as well.

All in all, joint custody arrangements have 
potential benefits for all parties involved —
mothers, fathers and children. The caveat 
remains that parents must limit interparental 
conflict in order to fully benefit themselves and 
their children; continued high levels of parental 
conflict are extremely detrimental to everyone, 
but particularly to children, as they frequently 
get caught in the middle. It also should be noted, 
however, that sole custody arrangements do 
not solve this problem; they merely create a 
different set of negative outcomes due to one 
parent being shut out of the child’s life.

WHat rOle maY leGal 
PrOFessIOnals PlaY In enHanCInG 
FatHer InvOlvement?

glenn Stone suggested that court systems 
play a particularly important role in being able 
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to identify and reduce sources of role ambigu-
ity for divorcing fathers, especially when it 
comes to establishing patterns of shared par-
enting time that encourage fathers’ post-divorce 
involvement in their children’s lives.32 Here are 
some concrete steps are offered to enhance the 
involvement of fathers following divorce, 
thereby promoting child and family well-
being:

•  Promote shared parenting as the default 
parenting arrangement. Unless legitimate 
safety concerns exist, children need quality 
relationships with both parents following 
parental divorce, and such relationships 
require significant amounts of time spent 
with both parents.

•  Increase the amount of time fathers can 
spend with their children. By awarding 
fathers more equal time with their chil-
dren, legal professionals give them the 
time and space to be able to effectively par-
ent their children, rather than being rele-
gated to a visiting or recreational role. The 
award of shared time and access also sends 
the message to fathers, mothers and chil-
dren that fathers continue to be an impor-
tant and valued part of their children’s 
lives, not merely an afterthought or a sup-
port payment.

•  specify the shared parenting arrangement 
in as much detail as possible (i.e., parent-
ing time, visitation, legal custody, etc.) 
including specificity about the father’s role 
in decision-making and parenting. This 
also increases and solidifies fathers’ pres-
ence and roles in their children’s lives. As 
noted, when fathers know what is expected 
of them as parents, they are more likely to 

be involved with their children and live up 
to those expectations.

COnClusIOn

The Oklahoma Legislature enacted a shared 
parenting law to support positive parent/child 
relationships in cases of divorce or parental 
separation. Still it appears that joint custody 
and the use of shared parenting continue to be 
the road less travelled, but most needed to 
serve the best interests of the child, to promote 
family well being, and to protect the rights of 
parents. Overall, the court system needs to 
send a consistent message to divorcing moth-
ers and fathers that “fathers matter” to their 
children after divorce and that the expectation 
is and will be that the rights of both parents to 
raise their children will be protected. Once this 
expectation and norm is made clear, the task 
for parents, then, changes from an adversarial 
one of trying to eliminate or reduce the involve-
ment of the other parent, to a collaborative one 
of planning how to successfully co-parent their 
children, something that truly is in the best 
interests of the children.

Authors’ note: The authors would like to thank 
Judge Michael Stano for his critique of the current 
manuscript. 
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A divorce action may involve many issues – 
from custody and visitation to alimony, property 
division, business valuation and taxes – making 
it important that an attorney understand each 
area in order to properly advise his or her client. 
The last thing a family law practitioner wants to 
receive is a phone call, after entry of a decree, 
from a client reporting discovery of an error or 
failure to address an issue. 

When the parties have a minor child or chil-
dren, it is important to include a provision in the 
decree of dissolution for the income tax exemp-
tion for a minor dependant. Otherwise, the 
exemption may become a “land grab” issue: The 
first party to file his or her taxes and claim the 
dependency exemption initially receives the ben-
efit, leaving the opposing party exposed to the 
possibility of having their tax return rejected and 
needing to seek relief from the Internal Revenue 
Service (IRS) and the court. The best practice is to 
provide language in the decree designating which 
party shall receive the exemption and when each 
party shall receive it. The decree should also 
require the party not receiving the exemption to 
timely execute the documents needed to effectu-
ate the exemption upon being provided such 
documentation by the requesting party.

This article provides a general analysis and 
review of issues relating to the tax exemption for 
a minor dependant in Oklahoma. Tax issues 
involve both Oklahoma law and federal regula-
tions. As always, one is well advised to research 

issues related to specific situations, as excep-
tions may apply.

Irs reQuIrements anD state COurt 
JurIsDICtIOn tO allOCate taX 
eXemPtIOns

The IRS allows a party to claim a dependency 
exemption for a qualifying child or other relative. 
For 2011, the amount was $3,700 for each exemp-
tion;1 for 2012, the amount increased to $3,800 per 
exemption.2 One exemption is allowed for each 
person who can be claimed as a dependant. 

In order to qualify for a dependency exemp-
tion, the child must meet the following tests: 
“relationship,” “age,” “residency,” “support” 
and “joint return.”3 The “relationship” test 
requires the child to be the claiming taxpayer’s 
son, daughter, stepchild, foster child or a descen-
dant of any of them. Adopted children also 
qualify as long as the taxpayer is a U.S. citizen 
and the child has lived with the party as a mem-
ber of his or her household all year.4 The “age” 
test requires the child to be under age 19 at the 
end of the year, a full-time student under age 24 
at the end of the year, or permanently and total-
ly disabled at any time during the year regard-
less of age. The “residency” test requires the child 
to have lived with the party for more than half of 
the year. The standard gauge is the number of 
overnights, though there are exceptions, such as 
for parents who work at night.5 The “support” 
test requires that the child must not have pro-
vided more than half of his or her own support 
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during the year. Finally, the “joint return” test 
requires that the child must not be filing a joint 
return for the year (unless that joint return is 
filed only as a claim for refund.)6 

Although a minor child may qualify as an 
exemption for both parties, the IRS allows only 
one party to claim the dependency exemption.7 
First preference goes to the party with whom 
the child has lived for the longer period of time 
during the year. In cases where both parties 
had equal time, the IRS will treat the child as 
the qualifying child of the party who had the 
higher adjusted gross income for the year.8 

generally, the party eligible to claim the 
dependency exemption for a minor child 
receives the following benefits: the exemption 
for the child; the child tax credit; head of 
household filing status; the credit for child and 
dependant care expenses; and the exclusion 
from income for dependant care benefits and 
the earned income credit. Though beyond the 
scope of this article, there also are specific 
instances in which the benefits are divided 
between the parties. The practitioner should 
consult a tax professional when the minor 
child lived with one or both parent(s) and a 
relative during the year, when the minor child 
lived with both parents for over one-half of the 
year and then the parties separated, or when 
the minor child lived with both parents who 
were unmarried for over one-half of the year.

It is common for parties to agree as to the 
dependency exemption, with one party receiv-
ing the benefit each year or with the parties 
rotating the benefit by “odd” or “even” years. 
The IRS provides a mechanism for these situa-
tions in that the custodial parent can execute 
IRS Form 8332, which provides a release of 
claim to an exemption and assigns it to the 
noncustodial parent. The noncustodial parent 
will attach the executed IRS Form 8332 to his or 
her tax return.

Though the IRS has specific guidelines relat-
ing to dependency exemptions, state courts 
have the power to allocate the child depen-
dency exemption in Oklahoma.9 In 1991, the 
Court of Civil Appeals held “the trial court has 
the power to allocate the exemptions and the 
power to order the custodial parent to execute 
the exemption waiver to be attached to the 
noncustodial parent’s tax return.”10 In 1992, the 
court held an Oklahoma district court erred 
when it refused to order a custodial parent to 
execute the declaration for the noncustodial 

parent to claim the tax exemption under 26 
U.S.C. §152(e)(2).11  

nOnCOmPlIanCe

Where a decree has been entered specifically 
designating the party entitled to claim the 
dependency exemption and a party does not 
comply, the opposing party has three options. 
The first option is to try to reach an agreement. 
This can be accomplished by the party wrong-
fully taking the dependency exemption either 
amending his or her tax return, or by having 
that party directly reimbursing the opposing 
party for the net benefit he or she was to 
receive (plus adjustment for tax consequences 
of the reimbursement payment on the follow-
ing year’s tax return). 

The second option is to seek relief from the 
district court in a contempt action. Title 43 O.S. 
§111 provides:

Any order pertaining to the division of 
property pursuant to a divorce or separate 
maintenance action, if willfully disobeyed, 
may be enforced as an indirect contempt of 
court.

A contempt citation to enforce the allocation 
relating to the tax dependency exemption in a 
divorce decree is appropriate when it is shown 
that the offending party has willfully dis-
obeyed an order of the court.12 Civil contempt 
generally is the willful violation of an order to 
do something ordered by the court for the ben-
efit of the opposing party.13 Failure by a party 
to execute the only form allowed by law to 
effectuate the court’s order “comes within the 
rubric of resistance by a person to the lawful 
order or process of the Court for failure to com-
ply to be a contempt.”14 

 It is common for parties 
to agree as to the dependency 

exemption, with one party receiving 
the benefit each year or with the 

parties rotating the benefit by 
‘odd’ or ‘even’ years.  
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The third option is to seek relief from the IRS. 
The opposing party should file his or her tax 
return by mail, claiming the appropriate depen-
dency exemption and enclosing a file-stamped 
copy of the dissolution decree. The IRS will 
then send both parties a form with requested 
information that must be completed and 
returned. Upon receipt, the IRS will make a 
decision as to which party shall receive the 
dependency exemption. This process generally 
takes eight weeks but there are instances where 
it takes much longer. It is important to make 
your client aware that this option usually trig-
gers an audit of one or both of the parties’ tax 
returns.

COnClusIOn

Even the most carefully drafted decrees pro-
vide ample fodder for dispute between parties 
who loathe each other. The tax dependency 
exemption is no exception, but sometimes the 
mention by counsel of possible contempt pro-
ceedings and associated attorney’s fees, along 
with an IRS audit, will cause reasonable minds 
to prevail. It is hoped that the information in 
this article provides the information needed to 
diligently protect a client’s interests.
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County Bar Association and the ABA.  

AbOuT THE AuTHOR   

NOTICE OF JUDICIAL VACANCY
The Judicial Nominating Commission seeks applicants to fill the following judicial office:

District Judge    
twenty-fifth Judicial District, Office 1

atoka and Coal Counties

This vacancy is due to the retirement of the Honorable Richard Branam effective August 1, 2012.

to be appointed to the office of District Judge, one must be a registered voter of the 
respective judicial district at the time (s)he takes the oath of office and assumes the 
duties of office.  additionally, prior to appointment, such appointees shall have had a 
minimum of four years experience as a licensed practicing attorney, or as a judge of a 
court of record, or both, within the state of Oklahoma.

Application forms can be obtained on line at www.oscn.net  under the link to Judicial Nominat-
ing Commission, or by contacting Tammy Reaves, Administrative Office of the Courts, 2100 N. 
Lincoln, Suite 3, Oklahoma City, Oklahoma  73105, (405) 556-9862.   Applications must be submit-
ted to the Chairman of the Commission at the same address no later than 5:00 p.m., Friday, august 
31, 2012.  If applications are mailed, they must be postmarked by midnight, august 31, 2012.

Jim Loftis, Chairman
Oklahoma Judicial Nominating Commission
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In some cases, a suggestion is made that the 
parties alternate the deduction(s) in some man-
ner from one year to the next. But, in each 
instance, there’s a winner and a loser, which 
does not bode well for a peaceful resolution of 
the case. I propose a solution that will utilize our 
role as a counselor instead of our role as an 
adversary on behalf of our client. We all are 
aware that a substantial portion of the benefit of 
the federal and state income tax deduction(s) for 
a child(ren) is wasted if claimed on the tax 
returns of the parent with substantially lower 
income than the other.2  

In other words, the tax deduction benefit may 
not be completely wasted, but it is not fully uti-
lized by the divorced parties.3 Even though the 
parties are divorced, they are still joined finan-
cially so long as there are minor children. 

Regarding the dependant tax deduction(s), 
our goal should be to minimize the amount sent 
to the United States Treasury or to the Oklahoma 
Tax Commission and to maximize the amount 
available to the divorced parties so that the sup-
port, education and welfare of the children is 
enhanced as much as possible. This can be done 
even though the parents now reside in separate 
households.

Consider awarding the deduction for a 
dependant child(ren) to the parent with higher 
income while mandating that the higher-earn-
ing parent compensate the lower-income par-
ent the amount of negative tax consequence 
sustained by that lower-earning parent, wheth-
er the negative tax consequence is a reduced 
refund, an increase to tax liability or a combi-
nation thereof.4 This can be accomplished by an 
order of the court compelling the lower-income 
parent to sign and deliver an appropriate IRS 
Form 8332 to the higher-income parent only after 
the higher-income parent has made the appro-
priate recompense. At that point, the higher-
income parent can utilize the IRS Form 8332 and 
file his or her federal and state income tax 
return. A deadline can be incorporated such as 
Jan. 15 for early filers but certainly no later than 
April 1. Obviously, this scenario contemplates 
the higher-income parent as the noncustodial 
parent (less than 50 percent of calendar year).5  
The lower-income parent, when preparing his or 
her taxes, will do so without claiming the 
child(ren) to establish a baseline consequence. 
Then the lower-income parent can quickly, easi-
ly and inexpensively calculate his or her tax 
consequence claiming the child(ren).6 The differ-
ence between those two amounts is the “nega-

One Less Argument 
By Steven L. Holloway

Even after the Legislature attempted to reduce the issues avail-
able for argument in domestic relations cases by adopting the 
Oklahoma Child Support guidelines, plenty remain. One of 

those pertains to the award of dependant children to one party or 
the other for state and federal income tax deduction purposes.1 If 
there is one child, both parties want to claim that child. If there are 
two children, both parties want to claim both children, or in some 
situations, a proposal is made to split the deductions so that each 
party claims one. If there are three or more children, the fuss esca-
lates because the consequences and benefits escalate.

Family 
LAW
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tive tax consequence” sustained by the lower-
income parent. At that point, the lower-income 
parent should notify the higher-income parent 
of the negative tax consequence, whereupon 
the higher-income parent can compensate 
accordingly and thereafter realize a substan-
tially larger “net” refund (in most cases) than 
would be the case if one or more deductions 
were unavailable to the higher-income parent. 
The lower-income parent has no complaint 
because he or she hasn’t lost anything. The 
compensation from the higher-income parent 
makes the lower-income parent whole. This is 
an objective WIN-WIN result financially and 
in most cases takes argument entirely out of 
the issue.

It is not uncommon to review proposed 
decrees awarding the tax deduction(s) to the 
higher-income, noncustodial parent. An Okla-
homa state court cannot effectively award the 
tax deduction(s) to a noncustodial parent and 
compel the taxing authorities to recognize the 
award, as that is not within the jurisdiction of 
our Oklahoma courts. However, doing so in 
conjunction with provision for compensation 
of the lower-income parent in the amount of 
that parent’s negative tax consequence should 
give effect to the court’s order, since the higher-
income parent would be foolish not to compen-
sate the lower-income parent an amount that 
would result in a substantially higher net 
refund (or positive tax consequence) to the 
higher-income parent claiming all of the depen-
dant deductions.

The lower-income parent is not harmed by 
awarding the tax deduction(s) to the higher-
income parent in the decree of dissolution, 
since the higher-income parent, if one and the 
same as the noncustodial parent, still must 
attach IRS Form 8332 to his or her returns 
before the taxing authorities will recognize the 
deduction(s) on the return.

I recognize that there may still be negotia-
tion or litigation if the incomes of both parents 
are substantially the same. While that does 
occur, it is not the case in the majority of 
domestic filings. 

I have not encountered another attorney who 
has utilized this concept. I have difficulty 
believing it hasn’t occurred to other members 
of the bar. In any case, I recently received cor-
respondence from a colleague suggesting that 
his client (noncustodial father/higher-income 

parent) claim the child every other year. I re-
sponded as follows:

“There is one small issue regarding the tax 
deductions which I think makes good sense. 
Each year when my client has her taxes figured 
without claiming the child as a deduction, she 
will ask her tax preparer to figure the tax conse-
quences alternatively claiming the child and 
compare the results. Your client is likely to real-
ize a significant tax refund each year, from 
which he would pay my client an amount equal 
to the negative consequence of her not claiming 
the child. That is to say, if her refund is $200.00 
not claiming the child but would be $500.00 
claiming the child, your client would reimburse 
her the difference of $300.00, while retaining 
the large remaining net tax refund. For exam-
ple, claiming the child, your client might get a 
refund of $4,500.00 and would pay her $300.00, 
netting $4,200.00. That’s a small price to pay 
for our concession of the tax deduction to your 
client each and every year, instead of every 
other year as was your initial suggestion. This 
payment to my client must be made before she 
will deliver IRS Form 8332 to him, at which 
time he can file his tax returns.”

I have been able to utilize the services of 

bookkeepers, public accountants and CPAs to 
prepare a simple one-page analysis comparing 
the two alternatives for the lower-income par-
ent, which is then provided to the higher-
income parent, who seldom fails to recognize 
the logic of the solution. The written analysis 
provides a basis to explain the benefits of such 
an arrangement to clients with one child, an 
even number of children or an odd number of 
children exceeding one.

I have utilized this methodology successfully 
on multiple occasions without objection from 
the bench or bar. Based on my experience, I 
believe that this kind of arrangement would 

 It is not uncommon to review 
proposed decrees awarding the tax 
deduction(s) to the higher-income, 

noncustodial parent.  
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benefit everyone involved, not only by maximiz-
ing tax benefits (and thus the funds available to 
divorced parents to support their children), but 
by leaving one less argument to resolve in an 
already stressful situation.

1. Of the 32 jurisdictions addressing the issue of whether courts 
have the power to allocate income tax dependency exemptions, a 
majority — including Oklahoma — have held that the trial court has 
that inherent discretionary power. See, e.g., Wilson v. Wilson, 831 P.2d 1, 
2 (Okla. Ct. App. 1991); Nichols v. Tedder, 547 So.2d 766 (Miss. 1989); 
Cross v. Cross, 363 S.E.2d 449 (W. Va. 1987); In re Baker, 16 FLR 1184 
(Ind. App. 1990); Motes v. Motes, 786 P.2d 232 (Utah App. 1989). 

2. Ostensibly, this is the reason that federal law has begun to con-
template this situation by providing a special rule that the higher-earn-
ing parent should claim the child; however, under federal law, that 
requirement applies only in instances of “perfect” 50/50 custody. 26 
U.S.C. §152(c) (4)(A)(ii), (B)(ii). This so-called special rule expressly 
applies when two or more people can claim the same qualifying child. 
26 U.S.C. §152(c)(4). This occurs when two parents share exactly equal 
50/50 custody; in that instance, the federal rule provides that the child 
“shall” be treated as the qualifying child of the taxpayer “with the 
highest adjusted gross income.” 26 U.S.C. §152(c)(4)(B)(ii). 

3. The purpose of this article is not to examine every possible situ-
ation resulting from various theoretical permutations caused by joint 
custody by parents with disparate earnings, but to recognize that the 
current statutory scheme allows situations to occur in which the ben-
efit of the tax deduction would be lost, for example, where parents 
share joint custody in an unequal arrangement in which the higher-
earning parent has 49 percent or less custody. These situations, in 
which the overall benefit of the tax deduction is lost due to the parties’ 
disparate earnings levels and the deduction(s) being claimed by the 
lower-earning parent resulting in a lower overall financial benefit, are 
the ones that this article seeks to address.

4. Federal law requires that exemptions for dependant children 
will be taken by the custodial parent. 26 U.S.C. §152(c)(1)(B) (defining 
“qualifying child” as having “the same principal place of abode as the 
taxpayer for more than one-half of [the] taxable year”). 

Notwithstanding this provision, Oklahoma state courts consis-
tently have maintained their equitable power to award dependency 
exemptions to either parent. Decker v. Davis, 162 P.3d 956, 959 (Okla. Civ. 
App. 2007) (noting that the financial impact of allocating exemption to 
one party or the other should be carefully considered and equities care-
fully balanced); In re Adoption of M.C.D., 42 P.3d 873, 884 (Okla. Civ. App. 
2001) (trial court has authority to allocate dependant exemptions and to 
order custodial parent to sign written declaration disclaiming right to 
exemption if trial court finds that noncustodial parent should claim the 
exemption); Wilson v. Wilson, 1991 OK Civ App 79, 831 P.2d 1; White v. 
Polson, 2001 OK Civ App 88, 27 P.3d 488, 491 (same).

Oklahoma law merely applies federal law regarding tax depen-
dency exemptions, unlike some other states that articulate additional 
state guidelines for allocating federal tax dependency exemptions 
among divorced parents separate and apart from the federal guide-

lines. See, e.g., Colo. Rev. Stat. 14-10-115(12) (specifying that a parent 
shall not be entitled to claim a child as a dependant if so doing would 
not result in any tax benefit).

The leading Oklahoma cases to construe Oklahoma courts’ judicial 
authority to allocate federal tax dependency exemptions have, then 
relied on an analysis of federal law regarding dependency exemptions 
and other state courts construing it. Wilson v. Wilson, 831 P.2d 1, 2-3 
(Okl. App. 1991); Decker v. Davis, 162 P.3d 956, 960 (2007 Okl. Civ. App. 
2007); In re Adoption of M.C.D., 42 P.3d 873, 884 (2002 Okl. Civ. App. 
2001); White v. Polson, 27 P.3d 488, 491 (2001 Okla. Civ. App. 2001); Lamb 
v. Lamb, 848 P.2d 582, 583 (1992 Okl. Civ. App. 1992) (Oklahoma district 
courts have jurisdiction to award federal dependant tax exemption to 
noncustodial parent, including power to make order compelling custo-
dial parent to execute declaration for noncustodial parent to claim 
exemption under 26 U.S.C. 152(e)(2)).

5. While federal law contains the “special rule” discussed above to 
address instances of “perfect 50/50 custody,” it unfortunately does not 
address the issue of a noncustodial parent claiming the dependency 
exemption, unless the parties are cooperative enough to exchange a 
written release: federal tax law currently requires a written declaration 
by the custodial parent that s/he will not claim the child as a depen-
dant, with a corresponding declaration by the noncustodial parent. 26 
U.S.C. §152(e)(2)(A), (B); see Light v. Light, 828 P.2d 447, 448 (Okla. App. 
1992) (noncustodial father appealed trial court’s denial of motion to 
claim one of parties’ children for federal income tax purposes; he 
sought relief because he contributed more than half the annual support 
for the child per 26 U.S.C. 152; court declined to rule on request for 
award of tax exemption, specifically finding that it lacked jurisdiction 
to award federal dependant tax exemption to noncustodial parent); 
Wilson v. Wilson, 851 P.2d 1, 3 (Okla. Ct. App. 1991).

6. Where necessary, the higher-earning parent could front the $30 
for Turbo Tax or the cost of another tax preparation service, in case the 
parties argue that they cannot “quickly” recalculate.

Steven L. Holloway practices 
in the areas of municipal law, 
family law, real estate and pro-
bate in Elk City. He earned his 
J.D. from Oklahoma University 
in 1978. He is on the board of 
trustees of the Baptist Founda-
tion of Oklahoma. He spends his 
time with family, church, a suc-
cessful outdoor advertising com-

pany and a ranch operation in the Panhandle.

AbOuT THE AuTHOR   
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APPELLATE 
LITIGATION & CONSULTING

HARVEY ELLIS

Ellis & Muchmore, Oklahoma Appellate Practice (West)
Muchmore & Ellis, Oklahoma Civil Procedure Forms (Lexis)

Co-Author

405.235.7743
Crowe & Dunlevy

conclude with lunch with the Oklahoma 
Supreme Court justices. The morning keynote 
speaker is Mr. Bud Krough. This is a sympo-
sium you won’t want to miss!

Under the guidance of Chair Michael Salem 
and with the assistance of OBA general Counsel 
gina Hendryx, the Clients’ security Fund Com-
mittee has begun to review this year’s claims 
filed by clients who allegedly suffered loss of 
money or other property from the dishonest con-
duct of their attorney. Claimants must be unable 
to be repaid or recover money from other sources, 
such as insurance or a bonding company, before 
filing for restitution from the Clients’ Security 
Fund. The work of this committee fulfills an 
important function for the association. It prevents 
the dishonest conduct of a few lawyers from 
reflecting adversely on the majority of Oklahoma 
attorneys. It helps to restore the public trust in 
those instances where trust has been damaged. 

OBA sections have also been busy this summer! 
Many sections will present legal seminars in the 
fall and at the Annual Meeting for the benefit of 
their section members. I have noticed the Family 
Law Section, Alternative Dispute Resolution Sec-
tion, government and Administrative Law Prac-
tice Section and general Practice/Solo and Small 
Firm Section — just to name a few — conducting 
business meetings at the bar center. 

My first six months serving as your bar presi-
dent have been interesting, educational and excit-
ing. It has been an honor to travel to so many 
county bar activities, meet my colleagues and 
represent the Oklahoma Bar Association. I hope 
to travel to many more counties and attend many 
more OBA meetings before my term ends Dec. 31. 
The work of OBA members in their county bar 
associations, OBA committees and sections is sec-
ond to none! It is truly an honor to work with you 
and for you.

Enjoy the remaining dog days of summer! If it 
gets too hot for you outside, remember that the 
OBA committee and section meetings are usually 
held in your remodeled bar center where the air 
conditioning works just fine! you are welcome to 
join any committee and section and contribute to 
the work of building a better lawyer and a strong 
bar association.     

cont’d from page 1684

FROM THE PRESIDENT

To get your 
free listing on 

the OBA’s lawyer 
listing service!

Just go to www.okbar.org and log into 
your  myokbar account.

Then click on the  
“Find a Lawyer” Link.
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As of a couple of weeks ago, 
we completed the major con-
struction and renovation in the 
Office of the general Counsel. 
We are done with the complete 
renovation of the building. 
Done! While we have some 
“touch-ups” and minor re-dos, 
the major stuff is done.

We still need to add some 
artwork and buy a bit of furni-
ture to complete the “look” 
selected by our designer. Those 
are minor issues that do not 
require any sawing, jack- 
hammering or turning off the 
water. As for the big items, 
they are done!

In May 2003 when I became 
your executive director, it was 
apparent the bar center build-

ing had suffered from 
deferred maintenance for 
some time. In addition, the 
original part of the building 
was highly contaminated 
with asbestos. After consul-
tation with engineers and 
architects, the OBA elected 
leadership and Bar Center 
Facilities Committee decid-
ed that a complete rehab of 
the facilities was needed. 
The issues were threefold. 
The first issue was to 
ensure the structural integ-
rity of the building. That 
included sealing the marble 
veneer and to stop any 
leakage from the roof and 
basement. The second issue 
was to remove the asbestos 
and bring the building up 

to code and in compli-
ance with the Ameri-
cans with Disabilities 
Act. The third was to 
ensure that we had 
mechanical systems and 
physical spaces that would 
have the association head-
quarters in good shape at 
least through the first third 
of the 21st Century. Except 
for an older chiller that 
serves the west side of the 
building, all the electrical 
and mechanical systems 
are completely updated 
and working well. I want 
to thank each of you for 
your support during this 
time of change. As many 
of you know, more than 

one-half of the staff was 
relocated to a modular 

building (trailers) for nine 
months during the asbestos 
abatement. It is a testament to 
your great staff that member 
service remained high during 
this time. I would be an ingrate 
not to thank all of the staff who 
worked through numerous 
relocations, loud noises, rest-
rooms shut down, etc. and 
never missed a beat.

Past presidents Mike Evans, 
Harry Woods and William 
“Bill” grimm are the true 
heroes who had the vision to 
make all of this possible. Past 
President J. William “Bill” 
Conger also did more than his 
share of chairing the Bar Center 

FROM THE EXECuTIVE DIRECTOR

Done!
By John Morris Williams

The completed bar center lobby features 
updated furnishings and emphasizes 
natural light.

Modernized and stylish new restrooms com-
plete the top-to-bottom building makeover.
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Facilities Committee for 
several years. The exceptional 
dedication of the Bar Center 
Facilities Committee should 
also be noted. Richard “Rick” 
Riggs, Judy Hamilton Morse 
and the other members of 
the committee were invalu-
able in helping to make all 
the contracts and details 
come together. I am forever 
in debt to this great group 
of volunteers.

I know that to some of our 
members we are “those peo-
ple in Oklahoma City” or 
“those people over on Lincoln 
Boulevard.” We strive every 
day as the staff of your asso-
ciation to be more than “those 
people.” It is our goal to 
enhance your professional 
lives and to be a resource 
whenever we can be. It is my 
personal belief that the OBA 
is not a building. It is its 
members and the leaders and 
staff who guide the direction 
of our profession. However, I 
do believe that having a mod-
ern, safe and code compliant 
facility in which to conduct 
the work of our association is 
not a bad thing. In an age 
where we substitute electronic 
communications and social 
media for face time, it is my 

belief that having a welcoming 
place to come together is still 
essential to the well-being of 
our organization. 

The work of our association 
is never done. Next, we are 
working hard to enhance our 
online tools. Hopefully, within 
the next two years you will see 

some significant positive 
changes. I just want to warn 
you now that there will be 
challenges. We will not be 
in portable buildings in the 
parking lot, and the bath-
rooms will all be working. 
However, there will be 
system down-times as we 
upgrade, and with such a big 
undertaking we will have 
some things that will not be 
perfect on the first try. you 
granted us your patience 
during the remodel of the 
building, and we will ask 
your patience as we rebuild 
our computer systems. I 
promise that we will be wise 
stewards of association 
resources, always mindful of 
our mission to serve the 
members and will get it right 
before we claim it “done!”

Lastly, I hope that you 
have had a safe and happy 
summer. As we move into 
the fall, start looking for 
information on the 2012 

Annual Meeting, and look to 
our 
CLE department for your 
educational needs.

To contact Executive Director 
Williams, email him at johnw@
okbar.org. 

The most recent upgrades are found in 
the Office of General Counsel, where the 
focus is also on enhancements to privacy 
and security.
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OFFICERS 
President-Elect 
Current: James T. Stuart, Shawnee
Mr. Stuart automatically becomes OBA president 
Jan. 1, 2013
(One-year term: 2013) 
Nominee: Renée DeMoss, Tulsa

Vice President 
Current: Peggy Stockwell, Norman
(One-year term: 2013) 
Nominee: Dietmar Caudle, Lawton

BOARD OF GOVERNORS 
Supreme Court Judicial District Three
Current: Susan Shields, Oklahoma City
Oklahoma County
(Three-year term: 2013-2015)
Nominee:  

Supreme Court Judicial District Four
Current: Glenn Devoll, Enid
Alfalfa, Beaver, Beckham, Blaine, Cimarron, 
Custer, Dewey, Ellis, Garfield, Harper, Kingfisher, 
Major, Roger Mills, Texas, Washita, Woods and 
Woodward counties
(Three-year term: 2013-2015)
Nominee:  

Supreme Court Judicial District Five
Current: Ryland Rivas, Chickasha
Carter, Cleveland, Garvin, Grady, Jefferson, Love, 
McClain, Murray and Stephens counties
(Three-year term: 2013-2015)
Nominee: Sandee Coogan, Norman

Member-At-Large
Current: David Poarch, Norman
(Three-year term: 2013-2015)
Nominee:  

Summary of Nominations Rules

Not less than 60 days prior to the Annual Meeting, 
25 or more voting members of the OBA within the 
Supreme Court Judicial District from which the 
member of the Board of Governors is to be elected 
that year, shall file with the Executive Director, a 
signed petition (which may be in parts) nominating 
a candidate for the office of member of the Board of 
Governors for and from such Judicial District, or 
one or more County Bar Associations within the 
Judicial District may file a nominating resolution 
nominating such a candidate.
Not less than 60 days prior to the Annual Meet-
ing, 50 or more voting members of the OBA 
from any or all Judicial Districts shall file with the 
Executive Director, a signed petition nominating a 
candidate to the office of Member-At-Large on the 
Board of Governors, or three or more County Bars 
may file appropriate resolutions nominating a can-
didate for this office.
Not less than 60 days before the opening of the 
Annual Meeting, 50 or more voting members of 
the Association may file with the Executive Direc-
tor a signed petition nominating a candidate for 
the office of President-Elect or Vice President or 
three or more County Bar Associations may file 
appropriate resolutions nominating a candidate for 
the office.
If no one has filed for one of the vacancies, 
nominations to any of the above offices shall be 
received from the House of Delegates on a petition 
signed by not less than 30 delegates certified to 
and in attendance at the session at which the 
election is held.
See Article II and Article III of OBA Bylaws for 
complete information regarding offices, positions, 
nominations and election procedure. 
Vacant positions will be filled at the OBA Annual 
Meeting Nov. 14-16. Terms of the present OBA 
officers and governors listed will terminate Dec. 
31, 2012. Nomination and resolution forms can be 
found at www.okbar.org.

2013 ObA board of Governors Vacancies

bAR NEWS 

Nominating Petition Deadline: 5 p.m. Friday, Sept. 14, 2012
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oFFICerS
PreSIdent-eleCt

renée demoSS, tulSa

Nominating Petitions have been filed nominating 
Renée DeMoss for election of President-Elect of the 
Oklahoma Bar Association Board of governors for 
a one-year term beginning January 1, 2013.
A total of 507 signatures appear on the petitions.

VICe PreSIdent

dIetmar Caudle, lawton

Nominating Petitions have been filed nominating 
Dietmar Caudle for election of Vice President of 
the Oklahoma Bar Association Board of governors 
for a one-year term beginning January 1, 2013.
A total of 129 signatures appear on the petitions.
Nominating Resolutions have been received from 
the following counties: Comanche, Cotton, Pot-
tawatomie and Seminole

Board oF GoVernorS 
SuPreme Court
JudICIal dIStrICt no. 5
Sandee CooGan, norman

Nominating Petitions have been filed nominating 
Sandee Coogan for election of Supreme Court Judi-
cial District No. 5 of the Oklahoma Bar Association 
Board of governors for a three-year term begin-
ning January 1, 2013.
A total of 51 signatures appear on the petitions.
Nominating Resolutions have been received from 
the following counties: Cleveland, McClain and 
garvin

ObA Nominating Petitions
(See Article II and Article III of the ObA bylaws)

bAR NEWS 
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LAWYERS HELPING LAWYERS
ASSISTANCE PROGRAM

You are not alone.

Men Helping Men
Oklahoma City • Sept. 6, 2012
Time - 5:30-7 p.m.
Topic
Compassion Fatigue or Job Burnout?
Location
The Oil Center – West Building
2601 NW Expressway, Suite 108W
Oklahoma City, OK 73112

Tulsa • Aug. 23, 2012
Time - 5:30-7 p.m.
Topic
Signs and Symptoms of 
an Unbalanced Life
Location
The University of Tulsa College of Law
3120 East 4th Place, JRH 205
Tulsa, OK 74104

Women Helping Women
Oklahoma City • Sept. 13, 2012

Time - 5:30-7 p.m.
Topic
Compassion Fatigue or Job Burnout?
Location
The Oil Center – West Building
2601 NW Expressway, Suite 108W
Oklahoma City, OK 73112

Tulsa • Sept. 6, 2012
Time - 5:30-7 p.m.
Topic
Compassion Fatigue or Job Burnout?
Location
The University of Tulsa College of Law
3120 East 4th Place, JRH 205
Tulsa, OK 74104

Food and drink will be provided! Meetings are free and open to OBA members. Reservations are preferred (we want to have 
enough space and food for all.) For further information and to reserve your spot, please e-mail kimreber@cabainc.com.
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PHOTO HIGHLIGHTS 

Sovereignty Symposium 2012
Oklahoma City, June 12-13

Noted artists Mike Larsen and former Oklahoma 
Sen. and Seminole Chief Kelly Haney

Metamorphosis

Among those honored at the June 10 reception were artists whose 
work is exhibited in the new Oklahoma Judicial Center, left to right: 
D.G. Smalling, Kelly Haney, Debby Williams, Nathan Hart, 
Ben Harjo, Harvey Pratt, Jeri Redcorn, Brent Greenwood, 
Jim Van Deamon, Betty Price, Brent Learned, Bert Seabourn, 
Jim Bruce, Patrick Riley, Jean Richardson, Don Narcomey.

Sovereignty Symposium Medal for 25 Years of Service 
Award Winner Jess Green with Justice Yvonne Kauger. 

In the background are Chief Justice Steven Taylor, 
D.G. Smalling, Deputy Attorney General James Cole, 

U.S. Attorney Sandy Coats, Vice Chief Justice Tom 
Colbert and Shari Hodges-Spencer, representing her 

father, Retired Justice Ralph B. Hodges.

Sovereignty Symposium 
Medal for 25 Years of 
Service Award Winner 
Arvo Mikkanen

Retired Justice Robert 
Lavender receives artwork 

honoring the Ralph B. 
hodges –RoBeRt e. 

lavendeR awaRd from 
the artist D.G. Smalling

Master of Ceremonies 
Retired Justice Rudolph Hargrave
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Ralph B. hodges – 
RoBeRt e. lavendeR 
awaRd winner Judge 

Carol Hansen and 
Patrick Riley

OBA President Cathy Christensen

Deputy Attorney General James M. Cole, Justice 
James Edmondson and Congressman Tom Cole

Oklahoma Sen. Al McAffrey, Justice Noma Gurich 
and Deputy Attorney General James M. Cole

Robert Don Gifford II, Retired General 
Rita Aragon, Col. Brent Wright, 

Deborah Ann Reheard

Professor Rennard Strickland, Dr. C. Blue Clark, 
Bob Funston, Oklahoma Rep. Anastasia A. Pittman, 

Dr. Bob L. Blackburn



1758 The Oklahoma Bar Journal Vol. 83 — No. 20 — 8/11/2012

The story of how Oklaho-
ma City acquired the Thun-
der is the tale of a perfect 
storm. This narrative about 
the confluence of unrelated 
events in Seattle, New 
Orleans and Oklahoma City 
is told in a very entertaining 
manner by state Sen. and 
OBA member David Holt 
in his new book, Big League 
City: Oklahoma City’s Rise 
to the NBA.

The author was the may-
or’s chief of staff during the 
relevant period of time, and 
his ring-side seat gave him 
a unique and knowledge-
able perspective. He begins 
with the declaration that 
“The arrival of major league 
sports in Oklahoma City 
was the most significant pos-
itive development in the 
city’s history since the Land 
Run of 1889,” and then pro-
vides a brief history in support of that propo-
sition. He quickly explores the “funk” that 
Oklahoma City experienced in the 1980s, a 
“pretty miserable decade” in which “pipe-
lines of young people” moved to Dallas and 
“cooler” places because Oklahoma City 
lacked the urban charm that young people 
crave. Former Mayor Ron Norick is identified 
as the visionary who dreamed of what Okla-
homa City could be. The relevant sequence of 
events began with the narrow passage in 1993 
of the Metropolitan Area (MAPS) Projects, 

championed by Mr. Norick, 
which revitalized downtown 
Oklahoma City. 

Mr. Norick’s successor, 
Mick Cornett, flirted with 
the NHL and the NBA, hop-
ing that his efforts might 
land an NHL franchise and, 
thereby, put Oklahoma City 
on the map of big league cit-
ies with professional sports 
franchises. About the same 
time, the city of Seattle 
floundered in the course of 
its efforts to renovate its 
NBA arena, while the Super-
Sonics’ wins and attendance 
numbers plummeted. When 
Hurricane Katrina wiped out 
much of New Orleans, and 
washed the New Orleans 
Hornets out of town, Okla-
homa City offered to provide 
a temporary home for that 
team. Mayor Cornett’s earlier 
overtures to the NBA com-

missioner bore fruit, the Hornets moved to 
Oklahoma City for two years, and Oklahoma 
City’s audition to become a big league city 
was a resounding success. Meanwhile, the 
love affair between the city of Seattle and its 
team soured.

 But this story is not just about basketball. 
The story is mostly about the legal wrangling 
which ensued, after Clay Bennett (“the indis-
pensable man”) bought the Sonics. When Mr.
Bennett initiated his effort to move the Sonics 
to Oklahoma City, season ticket holders sued 

bOOK REVIEW

Big League City: Oklahoma City’s 
Rise to the NBA
By David Holt
Reviewed by Judge Allen Welch

212 pages, Paperback, $39.99
Published by Full Circle Press; first 
edition (2012); IsBn-10: 0966146093
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him. The city of Seattle sued him for specific 
performance of their arena lease and the pre-
vious owner of the Sonics sued him for vari-
ous breaches of the sales agreement. The case 
was moved from state district court (with all 
the undercurrents that entailed) to federal 
court, a more dispassionate forum. Mr. Ben-
nett answered Seattle’s demand for specific 
performance with an “unclean hands” 
defense as well as revelations of Seattle’s 
“poisoned well” plan to destroy the Sonics 
ownership group. As a result, that city memo-
rialized its intent to make Mr. Bennett and his 
partners so miserable, with protracted and 
expensive litigation, that he would be forced 
to sell or ensure the team would be held in 
Seattle against its will. Mr. Bennett’s adver-
saries read the tea leaves correctly such that, 
hours before the U.S. district court judge was 
to enter her ruling, the case settled.

Oklahoma City hasn’t looked back. Within 
four days, 15,000 season tickets holders had 
signed up, and many more applicants were 
on a waiting list, Oklahoma City being only 
one of four NBA teams with such a list. Okla-
homa City watched the 10th tallest building 
west of the Mississippi River rise. Before 
MAPS, Oklahoma City had one downtown 
hotel; there are now seven. CNN, Fortune and 

Money magazines jointly named Oklahoma 
City as the best large city in the nation in 
which to start a business. The number of 
Oklahomans aged 25 through 34 grew at 12.2 
percent, the fifth largest growth of that demo-
graphic in the nation. All of these develop-
ments are attributable, in part, to Oklahoma 
City becoming a big league city.

The product on the court did not similarly 
flourish, initially. In January 2009, after the 
Thunder began their history with a 3-29 
record, a headline in The Onion, a satirical 
“news” website, reported that Oklahoma City 
was still waiting on an NBA team. The Thun-
der’s remarkable turnaround soon followed.

Big League City is a well-written and quick 
read for anyone interested in the Oklahoma 
City Thunder, the intricacies of civil litigation, 
or both. It is available for purchase at 
www.bigleaguecitybook.com. Sen. Holt will 
also be a featured speaker at the 2012 OBA 
Annual Meeting to discuss his book and the 
issues surrounding the rise of the Oklahoma 
City Thunder.

Judge Allen Welch serves as special judge in 
Oklahoma County District Court and is a member 
of the OBJ Board of Editors.
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Email.

Just seeing the word can 
make us cringe. It brings imag-
es of overflowing inboxes and 
strangers sending you unsolic-
ited, time-consuming crap. Of 
all of the technological changes 
we have had to digest, email 
seems to be both one that will 
be with us for some time and 
one that is often challenging 
for users. Hopefully, there will 
be continuing improvements. 
Certainly billionaire status 
awaits anyone who can fix 
everything that’s wrong 
with email.

I hope that the U.S. Postal 
Service can survive its current 
crisis. But we’re never going 
back to postal delivery for so 
much of our day-to-day com-
munication. There’s simply no 
way the USPS will ever handle, 
“Are you free for lunch today?” 
— and there are more email 
attachments sent daily than the 
entire population of the United 
States could carry as couriers.1 

This month we will briefly 
discuss several interesting 
questions regarding lawyers’ 
use of email. Be warned in 
advance that for many of these 
issues there will be no defini-
tive answer.

QuestIOn 1

I’ve heard Google scans all of 
my email. Is it OK to use Gmail 
or another free email service 
for attorney-client email?

There has been a lot of dis-
cussion about free email servic-

es. Some say that free web-
based email services should 
never be used for any secure or 
confidential information. Oth-
ers say that big online provid-
ers are likely to have better 
security than many law firms 
with no dedicated IT staff.

Lawyers have to decide this 
issue for themselves, but here’s 
a thumbnail sketch of the 
issues with using gmail for 
sensitive emails. 

Even though we had been 
warned in advance that it was 
the case, most of us thought it 
was a bit creepy as gmail dis-
played advertisements off to 
one side that were based on the 
contents of the email we were 
reading or typing. google 
assured us that no human 
being read our email and that 
machines generated the context 
sensitive ads. No record was 
kept of the ads displayed 
unless you clicked on one of 
them, and google then billed 
the advertiser. But could we 
believe that?

In 2008, the New york State 
Bar Association Committee on 
Professional Ethics looked at 
this and believed google. The 
committee issued Opinion 
#820, which stated: 

“A lawyer may use an 
email service provider that 
conducts computer scans of 
emails to generate comput-
er advertising, where the 
emails are not reviewed by 
or provided to human 

beings other than the send-
er and recipient.”2 

This is often referred to as 
the New york gmail opinion. 
But it refers to protecting confi-
dentiality, not to security. 

First of all, your online secu-
rity is primarily up to you. 
There’s more risk of compro-
mise from your end than your 
service provider’s end. But the 
huge service providers also 
present huge tempting targets 
for hackers. Every few months, 
some major online service pro-
vider reports some security 
breach,3 whether major or 
minor.

So because of these incidents, 
everyone using web-based 
email (not just lawyers) is 
going to have to strongly con-
sider upgrading security prac-
tices. If you are using gmail to 
communicate with clients, 
upgrading to two-step verifica-
tion should be on this week’s 
to-do list. Simply put, setting 
up the two-step verification 
means that in addition to log-
ging in with your user name 
and password, you also have to 
enter a code that is sent to your 
mobile phone either by voice 
message or text message. This 
may sound like an unaccept-
able pain to deal with, except 
for the fact you can have the 
computers you regularly use 
remember the code for 30 days. 
So it may be a pain a dozen 
times each year, but the payoff 
is that even if a hacker cracks 
into google or cons someone 

Email Issues for Lawyers Today
By Jim Calloway

LAW PRACTICE TIPS 
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into revealing your user name 
or password, the hacker still can-
not get into your account without 
access to your mobile phone or 
authorized computer.

For more detailed instruc-
tions, visit google’s page on 
“getting started with two-step 
verification.”4 Many other 
online service providers have 
this security service, and others 
will be rushing to roll them 
out. After a recent breach 
caused some Dropbox users to 
receive spam due to accounts 
compromised via third-party 
websites, Dropbox promises 
two-step verification “in a few 
weeks” along with other 
enhanced security features.5 

The time has come for 
lawyers to use two-step 
verification for web services 
containing sensitive informa-
tion whenever they can.

However, two-step verifica-
tion is not something one 
should do thoughtlessly. A very 
interesting article, “How I Lost 
Access to My google Account 
for Weeks Thanks to Two-Step 
Verification,”6 was recently 
published. The author notes 
that a “perfect storm” of sever-
al events combined to create 
the problem and still endorses 
the idea of two-step verifica-
tion, but reading this post will 
help you make certain that it 
doesn’t go wrong for you.

Lawyers who are committed 
to using gmail should really 
take a hard look at google 
Apps for Business.7 For a rela-
tively modest $50 per user per 
year, you get many increased 
security features, along with a 
huge number of business tools. 
Among the more significant of 
these is having a customized 
email address (such as your 
law firm’s domain name) rath-
er than using gmail.com.

Many laptop or tablet users 
regularly use free Wi-Fi hot 
spots, but using unsecured Wi-
Fi networks carries a risk. you 
should avoid them when possi-
ble and when you do use them, 
change the passwords for ser-
vices you accessed using them 
soon afterwards. Long, com-
plex passwords that contain 
letters and/or numbers and 
symbols are required these 
days. (See sidebar on password 
managers.)

In particular with gmail, you 
should update your secondary 
email address and your securi-
ty question (see sidebar), and 
provide a mobile phone for 
SMS-based account recovery. 
This will help you recover your 

account if you ever lose access 
to it. 

If you travel a lot and need 
Internet access in different loca-
tions, it is important to remem-
ber that the mobile access pro-
vided by the cell phone carrier 
services are more secure than 
Wi-Fi. you can pay a monthly 
fee for a portable hotspot, with 
brand names like MiFi, or teth-
er your computer to your smart 
phone (options and costs vary 
depending on your type of 
phone and carrier) or just 
respond to emails using your 
smart phone or 3g-connected 
iPad or tablet.

In other web-based email 
news, Microsoft is replacing 
Hotmail with Outlook.com.8  
For those who are wondering 
how the new Outlook.com 
compares with gmail, 
Lifehacker.com has done a fea-
ture-by-feature comparison.9 

In short, web-based email 
isn’t perfect, and the employ-
ees at some free web-based 
email services may be more 
focused on what makes a profit 
than on the latest in security. I 
know some speakers at ABA 
TECHSHOW™ have been 
quoted as saying lawyers 
should not use gmail. But, read 
on, as email generally is far 
from perfect and secure regard-
less of what “flavor” of email 
provider you are using.

QuestIOn 2

Should I be concerned with 
the email service my client uses 
to communicate with me?

This one is relatively easy. 
yes.

Since email exists on both the 
sender and recipient’s email, it 
is equally  important for both 
“ends” of the “conversation” to 
be secure. So everything noted 
above also applies to the client, 
plus there are additional issues.

 …even if a hacker 
cracks into Google 
or cons someone 

into revealing your 
user name or 

password, the hacker 
still cannot get into 

your account without 
access to your mobile 
phone or authorized 

computer.  
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The most significant of these 
issues is the client who uses his 
or her work email as their per-
sonal account. Most every busi-
ness now has in its handbook 
that all email in the system is 
not private, and it belongs to 
the employer with full right to 
the employer to read and 
review at any time. A recent 
California case held that an 
employee suing her employer 
could not claim attorney-client 
privilege with email correspon-
dence with her lawyer made 
using company computers.10 
Since the waiver of privilege is 
so significant, most lawyers 
will advise their clients never 
to communicate with them 
using their employer’s comput-
ers or employer’s email 
account.

There are also other potential 
issues with client email, includ-
ing whether the password to 
the client’s email account is or 
ever has been shared with 
another. The bottom line is that 
every lawyer has to have a dis-
cussion with their client if 
email communication between 
them is anticipated. And if you 
give your client a business card 
that includes your email 
address, that means probably 
almost every client.

QuestIOn 3

So should I just make my 
client set up a special email to 
correspond only with me?

That question actually struck 
me as a bit extreme when I first 
heard it. It might be required 
where the client only had a 
business email account or 
shared his or her primary email 
password with friends or 
roommates. But in every case, 
that would be a bit extreme 
and complicated. If you are 
representing a business, your 
contact at the business proba-
bly has as much a challenge 

dealing with email as the rest 
of us. The idea that they should 
set up separate email accounts 
to deal with you would be seen 
as unworkable and silly, partic-
ularly since the new email 
account would, by corporate 
policy, likely need to be set up 
by their IT Department and 
reside on their same server.

I certainly had heard of cli-
ents who set up separate new 
email accounts for correspond-
ing with their lawyer, primarily 
to avoid using their employer’s 
email. But setting up an entire-
ly new account (and remem-
bering to check it) seemed chal-
lenging to me.

But Oklahoma City attorney 
Donelle Ratheal, speaking at 
the 2012 OBA Solo and Small 
Firm Conference, made several 
good points in favor of a new 
email account for clients to use 
with their lawyer. Ms. Ratheal 
practices in the area of family 
law, which does have some 
unique aspects, as we all 
appreciate.

“The new trend is to request 
complete copies of all comput-
er files, and all email messages 
to/from the client and third 
parties. Then the client, or the 
attorney, must review the his-
torical email messages to avoid 
disclosure of privileged infor-

mation. If the client has a des-
ignated email account between 
the client and the attorney, then 
it is easy to distinguish it from 
other email accounts,” Ms. 
Ratheal said. “An objection to 
that particular account because 
it was exclusively created for 
privileged communications is 
then simple. Otherwise, a judge 
may have to do an in camera 
review of email messages and 
approve the deletion/redaction 
of privileged communications.”  

She also says that this setup 
makes it easier to have a three-
way email conversation 
between the client, the attorney 
and a witness, usually an 
expert witness, without con-
cerns that the communications 
would be forced into disclosure 
through discovery. The desig-
nated email account also pre-
serves the “work product” 
issue if drafts, proposed exhib-
its or the client’s chronology 
are attached to email messages. 

Another idea that Ms. Rathe-
al mentioned was a possible 
argument that changing the 
password on an email account 
that both parties have histori-
cally used could give rise to an 
argument that the account itself 
was a joint account and the 
privilege no longer applies, like 
having an attorney/client dis-

Online Security Tip
Make up false answers to standard security questions. 

Most will remember how vice-presidential candidate Sarah 
Palin’s web mail account was hacked because she chose 
“Where you fell in love” as her security question, and it was 
well documented that she met her husband in high school. 
How about deciding that your mother’s maiden name was 
405MOMS!! and your favorite pet’s name was BBBrrr9935? 
You can write them down somewhere if you are worried 
you will forget. Then go change the answers to the security 
questions to all of the online accounts you value.
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cussion in a restaurant, where 
third parties can hear you. 
Plus, there is always the chance 
that the divorcing spouse has 
the login information to the 
account, and the client has for-
gotten sharing that informa-
tion. Obviously, a divorcing 
spouse or former spouse 
accessing the client’s email 
account and reading communi-
cations between lawyer and cli-
ent could be a very bad thing. 
So in the contested family law 
context especially, this simple 
step makes a great deal of 
sense.

“It’s akin to when we recom-
mend to a client to open up a 
P.O. box for all future mail, so 
the divorcing spouse does not 
access the client’s mail, includ-
ing attorney client communica-
tions,” Ms. Ratheal added.

QuestIOn 4

Should lawyers use encrypted 
email? 

This exact question11 was 
recently asked by my colleague 
Erik Mazzone12 in a blog post. 
Encryption is the coding of 
information in such a way that 
it cannot be read by others who 
do not have the key to unlock 
it. Of course, there are various 
strengths of encryption meth-
ods that make it more or less 
secure and the study of encryp-
tion is an entire professional 
discipline. Encryption tools are 
available but not widely used. 
Studies have referenced several 
social factors as to why that is 
the case.13 

This is one of several para-
doxes of email.

1.  The use of email today is 
a virtual requirement in 
modern business opera-
tions. Those in business 
cannot have everyone else 
in business using one 
method of communications 

that is instantaneous, 
essentially free and 
extremely efficient14 while 
you struggle with some 
version of tin cans connect-
ed by string.

2.  Unencrypted email is not 
secure.

3.  Lawyers have an obliga-
tion to keep secure the 
confidential information of 
their clients, but they also 
have an obligation to com-
municate with their clients 
in a way that the client can 
use and understand the 
communication.

4.  Many others who have an 
obligation to keep informa-
tion secret regularly use 
email ranging from minis-
ters to employees dealing 

with confidential corporate 
information.

5.  Email still works. People 
sent email and attachments 
to others who receive 
them. When confidential 
information is actually 
exposed because of email, 
it is generally because one 
of the authorized users 
made a mistake or a judg-
ment error.15 

6.  Legal ethics opinions allow 
lawyers to use unencrypt-
ed email to communicate 
with clients. After all, it is 
a federal crime to hack 
someone’s email.16 

7.  If you ask most clients if 
they want to correspond 
by encrypted email, the 
widespread belief is that 
they will decline, and it is 

Password Managers 

Password Managers are becoming an essential tool. An 
Internet user needs long, complex passwords that cannot 
be guessed or compromised by brute force attacks. Everyone 
should use a different password for each important website 
or service. But it is a real challenge to remember many 
different complex passwords. The simple solution is a soft-
ware tool to remember all of your passwords. Once you log 
into it with a long, complex password that you do have to 
remember, the password manager remembers all of the rest. 

Most of the legal technology experts seem to favor 
LastPast, but KeePass does really well in online polls. 
Both of these are free, although if you want to use 
LastPass with a mobile device then there is a $1 per 
month charge. Lifehacker has a feature on these products 
at www.lifehacker.com/password-managers.

The major products include:
  • KeePass (Free) www.keepass.info 

  • LastPass (Free) www.lastpass.com

  • 1Password ($49.99) www.agilebits.com/onepassword

  • Roboform ($29.95) www.roboform.com 

  •  Kaspersky Password Manager 4 ($24.95) 
www.okbar.org/s/kaspersky
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their confidential informa-
tion that is potentially 
impacted.

It’s an interesting academic 
question. Reasonable people 
could disagree.

On the pro-encrypted email 
side of a debate, one might 
hear arguments like, “There’s 
no reason we shouldn’t do this 
as inexpensive encryption tools 
are readily available. Client 
confidences are deserving of 
the highest protection. A lawyer 
would never, ever want to vio-
late attorney-client privilege.” 

While on the anti-encrypted 
email side we might hear, 
“There are few reported email 
breaches. There’s a greater dan-
ger that the client wouldn’t 
receive (or open) an important 
communication than there is 
someone will intercept it. No 
one wants to mess with 
encryption and a lot of clients 
couldn’t handle dealing with it. 
Most of my emails to clients do 
not contain confidential infor-
mation. And, to repeat: There is 
a federal law against hacking 
email! If my office gets burglar-
ized, am I required to hire a 
security guard to protect my 
client’s confidential informa-
tion in my office? Plus, my cli-
ents do not want to have to 
deal with it either.” 

Whether you read the two 
preceding paragraphs and 
think pro, con or “looks like a 
coin flip,” may depend more 
on your beliefs and risk-toler-
ance than any truth or falsity of 
the statements.

As to the question of whether 
a lawyer should use encryp-
tion, Erik Mazzone and I will 
both aid your analysis with a 
resounding, “It depends.” 

Even though the current 
email system is theoretically, 
and in fact, not secure, as a 

practical matter there is a cer-
tain level of security just 
because of the massive amount 
of emails sent each day. If your 
email setup is secure and that 
of your client is as well, then it 
is very unlikely to be intercept-
ed along the way. But if a client 
was targeted and information 
was compromised, one would 
hate to have to rely on the 
“needle in a haystack” defense. 

Client confidences should be 
inviolate and protected. That 
goes without saying. yet some 
risk-benefit analysis must take 
place. There is a difference 
between emails between you 
and your client about a brief 
that is to be filed next week 
(which communications the 
trial judge would never allow 
to be considered even if they 
were inadvertently disclosed), 
a corporate secret that your cli-
ent’s competitors would be 
dying to get or compromising 
photos of a celebrity client that 
would surely go viral on the 
Internet within minutes of dis-
closure. A proposed change to 
the comment to ABA Model 
Rules of Professional Conduct 
Rule 1.6 about the lawyer’s 
efforts to prevent disclosure 
states: 

“Factors to be considered in 
determining the reasonable-
ness of the lawyer’s efforts 
include, but are not limited 
to, the sensitivity of the 
information, the likelihood 
of disclosure if additional 
safeguards are not 
employed, the cost of 
employing additional safe-
guards, the difficulty of 
implementing the safe-
guards, and the extent to 
which the safeguards 
adversely affect the law-
yer’s ability to represent cli-
ents (e.g., by making a 
device or important piece of 

software excessively diffi-
cult to use)….”17 

So while most people are 
not going to bother with 
encryption at present, law-
yers probably need to have a 
basic understanding of the 
process and when it may be 
important to encrypt an email 
or an attachment to an email. 
In my tips programs this year, 
I have mentioned TrueCrypt,18 
a free open-source tool for 
encrypting a hard drive or 
flash drive. That would not 
work for email or email attach-
ments, but Erik Mazzone men-
tioned in his blog post that he is 
testing Enlocked19 (still in beta) 
and also includes links to an 
article with more information 
on the subject.

Most of us who follow such 
things predict that we will see 
an increase in secure online 
document repositories as a part 
of future client services. Then 
the insecure email to the client 
would just say, “Something 
new for you to read and 
respond to in the repository. 
Click on this link and log in 
with the user name and pass-
word we have previously pro-
vided to you.” Already we are 
seeing the cloud-based practice 
management systems include 
these repositories as a part of 
the basic package.

COnClusIOn

Email seems to have a lot of 
staying power. So look for it to 
be with us for a while.

But email is not secure. It 
wasn’t designed to be. An 
email goes through many serv-
ers in its travels and is likely 
stored in more places by Inter-
net service providers than most 
people would guess. 

Some things should only be 
emailed if encrypted. Some 
should not be emailed at all.
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Mr. Calloway is director of the 
OBA Management Assistance 
Program. Need a quick answer 
to a tech problem or help resolving 
a management dilemma? 
Contact him at 405-416-7008, 
800-522-8065 or jimc@okbar.org. 
It’s a free member benefit!

1. Some of the most compelling statistics 
are simply made up. Don’t you agree?

2. www.okbar.org/s/820. 
3. Dropbox July 2012, www.okbar.org/s/

dropboxblog. The gizmodo Twitter account 
was apparently hacked through old-fashioned 
social engineering, i.e., talking an Apple tech 
support person out of the information, 
www.okbar.org/s/hacked.

4. google’s page on getting started with 
2-step verification can be found at www.okbar.
org/s/2step.

5. www.okbar.org/s/dropboxblog.
6. How I Lost Access to my google Account 

for Weeks Thanks to Two-Step Verification, 
www.okbar.org/s/lost.

7. www.okbar.org/s/4yxzb.
8. www.okbar.org/s/jgetq.
9. http://lifehacker.com/5931621. 
10. Holmes v. Petrovich Development Co., 

LLC, No. C059133 (Cal. Ct. App. Jan. 13, 2011). 
See also Wired Magazine, “Work E-Mail Not 
Protected by Attorney-Client Privilege, Court 
Says,” Jan. 18, 2011, www.okbar.org/s/1x0t9.

11. www.okbar.org/s/u8g1c.
12. Erik Mazzone is the director of the 

Center for Practice Management for the North 
Carolina Bar Association. He is a former ABA 
TECHSHOW planning board member and 
well-regarded blogger. He also writes on small 
law issues for Technolawyer.

13. gaw, et. al. Secrecy, Flagging, and Para-
noia: Adoption Criteria in Encrypted E-Mail, 
www.okbar.org/s/encrypted.

14. OK, sure, there are well-documented 
and well-remembered email failures, but you 
usually receive what people send you via email 
and when you don’t, you either find it in your 
spam filter or ask them to resend it to you.

15. Or someone got into litigation and 
e-discovery exposed it. Or you work for a 
university that has a huge scandal, and it 
invites former FBI Director Freeh to do an 
investigation and review everyone’s email. Or 
there was a law enforcement investigation.

16. The Electronic Communications Priva-
cy Act of 1986 (Pub.L. 99-508, 100 Stat. 1848, 
enacted Oct. 21, 1986, codified at 18 U.S.C. 
§§2510–2522).

17. ABA House of Delegates materials 
Aug. 6, 2012, www.okbar.org/s/aba.

18. www.truecrypt.org. 
19. www.enlocked.com
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Oklahoma, like the majority 
of jurisdictions, requires out-
of-state attorneys who wish to 
practice in a state tribunal to 
register with the Oklahoma 
Bar Association. The chart 
above depicts the number of 
out-of-state attorneys who 
have done so for the past 
three years. In 2011, 557 new 
applications were received 
from out-of-state attorneys 
seeking to practice before 
an Oklahoma tribunal. This 
was slightly down from 
2010, but nearly the same 
for 2009. Furthermore, renew-
als steadily increased over 
the three-year span.

The registration require-
ments can be found in the 
Rules Creating and Controlling 
the Oklahoma Bar Association, 
5 O.S. Ch.1, App. 1, Art. II. 
The rules state that the attor-

ney may appear in an action 
or proceeding only upon:

 1. Registering with the Okla-
homa Bar Association; and, 

 2. The approval of the court, 
arbitrator, mediator, or 
administrative or govern-
mental hearing officer where 
the action or proceeding is 
pending.

The procedure for register-
ing includes:

 1. The out-of-state attorney 
submits the original and one 
copy of a completed and 
signed application to the 
OBA. The application form, 
along with detailed instruc-
tions, is at www.okbar.org.

 2. Along with the completed 
form, the attorney should 
submit current certificates of 
good standing from the 

clerk of the Supreme Court 
or highest admitting court in 
which the applicant is 
licensed to practice law.

 3. A registration fee of $350 
payable to the OBA is due at 
the time the application is 
submitted.

Upon receipt of the applica-
tion, certificates of good 
standing, and the fee pay-
ment, the OBA will review 
and issue a “Certificate of 
Compliance.” This certificate 
is then included as an exhibit 
to a motion to admit or pro hac 
vice motion to the appropriate 
tribunal. All out-of-state attor-
neys appearing before an 
Oklahoma tribunal must asso-
ciate local counsel. It is then 
up to the presiding judge or 
officer whether to allow the 
out-of-state attorney to appear 

ETHICS & PROFESSIONAL RESPONSIbILITY

Out-of-State Attorneys Reminded 
to Register
By Gina Hendryx
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at hearings without the local 
counsel in attendance.

An Oklahoma court may 
temporarily admit an out-of-
state attorney on a showing of 
good cause for noncompliance 
with the provisions of the 
rule. However, this temporary 
admission may be for no lon-
ger than 10 days, and the 
attorney must comply with 
the registration requirements.

If the matter remains pend-
ing, an annual renewal fee of 
$350 is payable to the OBA on 
the anniversary date of the 
verified application. Failure to 
renew may result in the impo-
sition of a $100 late fee. Forms 
for renewal along with a full 
description of the require-
ments and text of the rule may 
be found at www.okbar.org/
s/avc4p. 

These requirements apply to 
matters pending before Okla-
homa state courts or tribunals. 
They do not apply to matters 
pending in the federal courts. 
If you have questions about 
this rule or need assistance in 
getting an out-of-state attor-
ney registered, contact Manni 
Arzola at mannia@okbar.org 
or 405-416-7061.

Ms. Hendryx is OBA general 
counsel. 
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The Oklahoma Bar Association 
Board of Governors met at the 
Oklahoma Bar Center in Oklaho-
ma City on Wednesday, April 25, 
2012.

rePOrt OF tHe 
PresIDent

Unable to attend the meet-
ing, President Christensen 
reported via email that she 
attended Lawyers Helping 
Lawyers Assistance Program 
event planning meetings, OBA 
Day at the Capitol, dinner at 
the governor’s Mansion with 
attorney legislators, LHL ban-
quet, planning meetings for 
Justice O’Connor events, OBA 
Strategic Committee Financial 
Subcommittee meeting, garvin 
County CLE and dinner, 
Spring Social Studies Confer-
ence held at the OBA, lecture 
at OCU presented by Judge 
David Ebel and Solo and Small 
Firm Conference Planning 
Committee meeting. She met 
with Executive Director Wil-
liams to review applications 
for the director of educational 
programs position, attended 
the Search Committee meet-
ing, spoke at the OCU School 
of Law – Law Student Divi-
sion chapter meeting, helped 
edit the yLD young adult 
guide, met with Heidi 
McComb in CLE to do site vis-
its at the Reed Conference 
Center for the O’Connor ban-
quet, taped a Law Day seg-
ment for the Ask A Lawyer TV 
show at OETA, conducted site 
visits with past presidents 
Reheard and Delacerda, met 

with the committee to plan the 
2013 Southern Conference of 
Bar Presidents, Interviewed 
with OCU for OCU Beacon of 
Justice Award Honoree Drew 
Edmondson, worked on the 
iCivics event and planning 
sessions, helped staff the 
OETA fundraiser event and 
consulted with the Family 
Law Section leadership and 
the yLD regarding the solo 
conference.

rePOrt OF tHe 
vICe PresIDent 

Vice President Stockwell 
reported she attended the 
Board of governors meeting, 
Day at the Capitol, dinner 
with the governor, representa-
tives and senators, Lawyers 
Helping Lawyers meetings, 
Awards Committee meeting, 
LHL banquet and auction, 
Search Committee meeting, 
Access to Justice meeting, 
Cleveland County Bar Associ-
ation lunch and CLE meeting, 
McClain County Bar Associa-
tion lunch and CLE meeting, 
garvin County CLE and din-
ner, Awards Committee meet-
ing and LHL training.

rePOrt OF tHe 
PresIDent-eleCt 

President-Elect Stuart report-
ed he attended the Lawyers 
Helping Lawyers banquet, 
Search Committee meeting for 
director of educational pro-
grams position, Bill grimm 
roast in Tulsa, Pottawatomie 
County Bar Association meet-
ing, ABA Bar Leadership Insti-

tute in Chicago and the Okla-
homa Bar Foundation meeting. 
He also worked on various 
2013 planning issues and 
chaired the Strategic Planning 
Committee Financial Subcom-
mittee meeting.

rePOrt OF tHe 
Past PresIDent 

Past President Reheard 
reported she attended the 
board dinner with gov. Fallin 
and lawyer legislators, March 
Board of governors meeting, 
several homecoming ceremo-
nies for members of 45th Infan-
try and Lawyers Helping Law-
yers Foundation banquet. She 
chaired the Section Leaders 
Council and Military Assistance 
Committee meetings. She also 
spoke at a yellow Ribbon pre-
mobilization event for 175 sol-
diers deploying to Afghanistan 
in November about the OBA 
heroes program and Pros4Vets 
and also spoke at the OU Col-
lege of Law Pro Bono Awards 
ceremony.

rePOrt OF tHe 
eXeCutIve DIreCtOr

Executive Director Williams 
reported he attended Day at 
Capitol, dinner at the gover-
nor’s Mansion, Lawyers Help-
ing Lawyer planning meeting, 
weekly CLE staff meetings, 
monthly staff celebration 
meeting, meetings with the 
construction company, LHL 
fundraiser, meeting with a 
new PR representative from 
gablegotwals, staff web meet-
ings, staff technology meeting, 

Meeting Summaries

bOARD OF GOVERNORS ACTIONS
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OCU Law Student Division 
meeting, roast of Past Presi-
dent Bill grimm, Finances 
Subcommittee meeting, Sec-
tion Leadership Council meet-
ing, garvin County Bar Asso-
ciation dinner, meeting with 
Justice Kauger regarding 
Supreme Court movie CLE 
programs, meeting with Stan 
Evans regarding military 
spouse admission issues, meet-
ing with President Christensen 
to review director of education-
al programs resumes, DEP 
Search Committee meeting, 
interview with network admin-
istrator finalist, Supreme Court 
CLE, OBF luncheon, Solo and 
Small Firm Conference Plan-
ning Committee meeting, iCiv-
ics planning meeting, iCivics 
events and banquet. He also 
moderated the volunteer CLE 
and communicated with the 
Office of State Finance and var-
ious legislators regarding pend-
ing legislation.

BOarD memBer rePOrts

Governor Devoll reported 
he attended the dinner at the 
governor’s Mansion, Board of 
governors meeting, OBA Day 
at the Capitol and garfield 
County Bar Association April 
meeting. At the county bar 
meeting, he briefed association 
members on upcoming OBA-
related events. Governor Hays 
reported she attended dinner 
at governor’s Mansion, Board 
of governors meeting, OBA 
Day at the Capitol, OBA Fami-
ly Law Section monthly meet-
ing for which she prepared 
and presented the budget 
report, Tulsa County Bar Asso-
ciation golf Committee meet-
ing, TCBA Board of Directors 
meeting at which she reported 
OBA board matters and OBA 
Section Leaders Council meet-
ing. She also served as a pan-
elist in the Ask A Lawyer TV 
show. She consulted with the 

OBA Solo and Small Firm 
Conference Planning Commit-
tee and the Law Day Commit-
tee chairperson regarding 
meeting events. Governor 
Pappas reported she attended 
the Board of governors meet-
ing and Logan County Bar 
Association meeting. She 
worked at the LRE Social 
Studies Conference, sent an 
email challenge to District 8 
county bar presidents regard-
ing sponsorship for iCivics, 
sent a letter to District 8 coun-
ty bar presidents regarding the 
yLD Community Day of Ser-
vice event with a list of their 
superintendents and princi-
pals, in addition to a Law Day 
Planning guide, sent an email 
to District 8 county bar presi-
dents regarding their yLD 
contact for the yLD event, sent 
an email to the Pottawatomie 
County bar president regard-
ing having Frank Holdsclaw 
do CLE on upcoming electron-
ic filing and arranged for pre-
sentations of the young adult 
legal guide in Stillwater High 
School to be done by herself 
and two other criminal law 
attorneys. Governor Parrott 
reported she attended Day at 
the Capitol, the dinner with 
the governor and legislators, 
Lawyers Helping Lawyers 
banquet and fundraiser, edu-
cational programs director 
Search Committee meeting, 
Oklahoma County Bar Associ-
ation board meeting, farewell 
party and roast for retiring 
Judge Dan Owens and the 
OETA festival, answering the 
phones for the annual fund-
raiser. Governor Poarch 
reported he attended the 
board dinner at the gover-
nor’s Mansion, Board of gov-
ernors meeting and OBA Day 
at the Capitol. Governor rivas 
reported he attended the 
board dinner at the gover-
nor’s Mansion, Board of gov-

ernors meeting, OBA Day at 
the Capitol and the grady 
County Bar Association 
monthly meeting. He also 
served as a judge for the Uni-
versity of Oklahoma Mock 
Trial competition. Governor 
shields reported she attended 
OBA Day at the Capitol, board 
dinner with the governor and 
legislators, Lawyers Helping 
Lawyers banquet and Search 
Committee meeting for the 
director of educational pro-
grams position and Oklahoma 
County Bar Association meet-
ing. She also worked on LHL 
legal matters. Governor smith 
reported he attended OBA 
Day at the Capitol, board 
dinner with the governor, 
Muskogee County Bar Associ-
ation meeting and Planning 
Committee meeting for the 
Muskogee bar banquet. 
Governor thomas reported 
she attended March and April 
meetings of the Washington 
County Bar Association, din-
ner with gov. Mary Fallin and 
lawyer legislators, OBA Day at 
the Capitol, Lawyers Helping 
Lawyers banquet, dinner and 
roast of William R. “Bill” 
grimm, fundraising event for 
Lawyers Against Hunger and 
the Ann Patterson Dooley 
Family Safety Center, and 
Breakfast with Chief Justice 
Steven Taylor, which was a 
kick off event for the county 
bar association’s Law Day 
events.

rePOrt OF tHe YOunG 
laWYers DIvIsIOn

governor Kirkpatrick report-
ed she attended the board 
meeting, dinner with gov. Fal-
lin and lawyer legislators and 
Lawyers Helping Lawyers 
banquet. She chaired the 
March yLD board of directors 
meeting, spoke at the OCU 
School of Law ABA Law Stu-
dent Division chapter meeting 
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and took part in filming the 
yLD young Adult guide 
video. She announced that the 
printed guides were done, and 
schools were lined up for pre-
sentations as part of their 
Community Day of Service 
project. Some schools indicat-
ed they could not work in the 
presentations now, but 
requested them for the fall. 

COmmIttee lIaIsOn 
rePOrts 

governor Hays reported the 
Law Day Committee was 
wrapping up taping for the 
Ask A Lawyer TV show, and 
she served as a panelist for 
one of the segments. She said 
the Solo and Small Firm Con-
ference Planning Committee 
has information about the con-
ference on the website and in 
the bar journal. She said the 
Communications Committee 
will meet in May.

rePOrt OF tHe 
General COunsel 

general Counsel Hendryx 
reported her office continues 
to be busy. She stated Mr. 
Mothershed has again filed 
suit against the OBA, and a 
suit has been filed against the 
PRC. A written status report of 
the Professional Responsibility 
Commission and OBA disci-
plinary matters for March 2012 
was submitted for the board’s 
review. She reported construc-
tion on their offices is pro-
gressing at full steam, and 
employees are enduring the 
conditions.  

aWarD COmmIttee 
reCOmmenDatIOns

The board approved the 
Awards Committee’s recom-
mendation to present the same 
awards as last year with no 
changes. 

strateGIC PlannInG 
COmmIttee’s FInanCIal 
PlannInG suBCOmmIttee 

President-Elect Stuart report-
ed the subcommittee met on 
March 29 to review the report 
of a 2009 subcommittee that 
recommended a $25 annual 
dues increase effective on Jan. 
2, 2013. He reported the 2012 
subcommittee reviewed sub-
stantial current and projected 
financial information, and it 
concluded the OBA’s financial 
condition is good and does 
not believe a dues increase is 
needed in 2013 and should be 
deferred until such need aris-
es. He said the subcommittee 
advises the OBA to continue 
monitoring the need and rec-
ommends a report be submit-
ted to the board annually. The 
subcommittee suggested the 
investigation of discontinuing 
Oklahoma Bar Journal court 
issues to save expenses or to 
make them available to mem-
bers by a separate subscrip-
tion. Possibilities of other 
options were also discussed. 
The board approved the 
report. 

Prt aPPOIntment

The board approved Presi-
dent Christensen’s recommen-
dation to appoint M. Joe 
Crosthwait Jr., Midwest City, 
to replace Doug Shirley on the 
Professional Responsibility Tri-
bunal. His term will expire 
June 30, 2015. 

ratIFICatIOn OF vOtes 
tO Issue resOlutIOns

The board voted to ratify the 
email vote to issue a resolution 
supporting Judge Daman 
Cantrell for a position on the 
National Mock Trial Board. 
They also voted to ratify the 
email vote to issue a resolution 
supporting increased funding 
for Legal Services Corp. and to 
encourage Oklahoma’s 

Congressional delegation to 
support LSC. 

seCtIOn leaDers 
COunCIl PrOPOseD 
BYlaWs 

Past President Reheard 
introduced Mike Wofford, who 
chairs the Environmental Law 
Section and chairs the SLC 
Bylaws Subcommittee. Past 
President Reheard reviewed 
the history and purpose of the 
new council. Mr. Wofford stat-
ed the proposed bylaws draft-
ed are standard language. The 
board approved the bylaws. 

InFOrmatIOn 
teCHnOlOGY rePOrt

IT Director Watson gave a 
brief summary of her depart-
ment’s activities. governor 
Pappas shared a report from 
the Bar Association Technolo-
gy Committee that met March 
9, 2012.

asK a laWYer DaY 

Communications Director 
Manning reported the state-
wide phone banks in Tulsa 
and Oklahoma were short on 
volunteers, and she encour-
aged board members to sign 
up or to help staff their county 
hotlines on April 26.

neW aDmIttee 
sWearInG-In CeremOnY

governor Kirkpatrick report-
ed the young Lawyers Divi-
sion will host receptions fol-
lowing the two ceremonies 
on April 26. 

ICIvICs event rePOrt

Vice President Stockwell 
reported the U.S. marshals 
protecting former Justice San-
dra Day O’Connor compli-
mented the OBA on the orga-
nization of the events saying it 
was the best they have experi-
enced. governor Pappas sug-
gested having board members 
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sign the book on U.S. court-
houses and sending it to her 
as a gift.

transItIOn tasK FOrCe 

President-Elect Stuart report-
ed as a result of notification 
from Judge Walkley that the 
Oklahoma Judicial Conference 
has decided to move its annual 
conference to July, the transi-
tion 2013 team will be meeting 
at 10 a.m. on May 24 to consid-
er moving the OBA Annual 
Meeting to coincide. He said 
the task force was open to any-
one who was interested in serv-
ing. governors Parrott and 
Thomas asked to be added.

_______

The Oklahoma Bar Association 
Board of Governors met at the 
Mayo Hotel in Tulsa on Friday, 
May 18, 2012.    

rePOrt OF tHe 
PresIDent

President Christensen 
reported she attended Justice 
O’Connor events at the OBA, 
OCU and the banquet, new 
admittee swearing-in ceremo-
nies, Leadership Academy 
graduation, Tulsa County Bar 
Association Law Day lunch, 
tri-county Law Day lunch, 
Oklahoma County Law Day 
lunch, Comanche County Law 
Day lunch, Seminole County 
Law Day lunch, Pittsburg 
County Law Day dinner, 
director of educational pro-
grams Search Committee inter-
views and Woodward County 
Bar Association lunch to pres-
ent a membership anniversary 
pin to a bar member.

rePOrt OF tHe 
vICe PresIDent 

Vice President Stockwell 
reported she attended the Jus-
tice O’Connor/Chief Justice 
Taylor conversation, Justice 
O’Connor banquet, April 

board meeting, Cleveland 
County Bar Association Ask A 
Lawyer event, CCBA Law Day 
party and interviews for the 
OBA director of educational 
programs position.

rePOrt OF tHe 
PresIDent-eleCt 

President-Elect Stuart re-
ported he attended the April 
board meeting, Sandra Day 
O’Connor banquet, Law Day 
events in Comanche, Seminole, 
Pittsburg and Lincoln counties, 
two interview sessions for OBA 
director of educational pro-
grams, OBA Communications 
Committee meeting and a con-
ference with Executive Director 
Williams and Debbie Brink in 
Shawnee regarding his presi-
dential year in 2013. He also 
chaired meetings of the Transi-
tion 2013 and Strategic Plan-
ning Committees.

rePOrt OF tHe 
Past PresIDent 

Past President Reheard 
reported she attended April 
board meeting, Muskogee 
County Law Day banquet, 
Seminole County Law Day 
luncheon and Pittsburg County 
Law Day banquet. She also 
presented CLE to the Ottawa 
and Delaware County Bar 
Associations. She shared with 
the board that she will be 
reducing her OBA activities 
while her husband is undergo-
ing medical treatment. She 
reported Roy Tucker will 
assume leadership of the Sec-
tion Leaders Council, and 
governor Smith will chair the 
Military Assistance Committee.

rePOrt OF tHe 
eXeCutIve DIreCtOr 

Executive Director Williams 
reported he attended the Jus-
tice O’Connor presentation at 
the OBA and banquet, new 
admittee swearing in ceremo-

ny, Leadership Academy final 
class and graduation, TCBA 
Law Day luncheon, tri-county 
Law Day dinner, Clear Van-
tage software presentation, 
CLE staff weekly staff meet-
ings, Oklahoma County Law 
Day lunch, Comanche County 
Law Day lunch, Seminole 
County Law Day lunch, Pitts-
burg County Law Day dinner, 
meeting with President-Elect 
Stuart to review the presi-
dent’s notebook for 2013, 
Diversity Committee meeting, 
movie night at the Supreme 
Court CLE, meeting with Dick 
Beale to discuss new long-
term care products, director of 
educational programs inter-
views, meeting with represen-
tative from IMIS software 
company, monthly staff cele-
bration, directors meeting and 
second interviews for director 
of educational programs.

BOarD memBer rePOrts 

Governor Devoll reported 
he attended the Justice 
O’Connor presentation and 
banquet, April board meeting 
and garfield County Bar Asso-
ciation meeting. Governor 
Hays reported she attended 
iCivics events, April BOg 
meeting, Tulsa County Bar 
Association Law Day lun-
cheon, TCBA golf Committee 
meeting, TCBA Board of Direc-
tors meeting at which she pro-
vided a report of Board of 
governors matters, Women in 
Law Committee meeting, 
Legal Aid Services of Oklaho-
ma Inc/TCBA Pro Bono 
Reception for Family Law Sec-
tion/DVIS Pro Bono Project 
and swearing-in ceremony for 
Tulsa County District Judge 
Mark Barcus. She consulted 
with the OBA Solo and Small 
Firm Conference Planning 
Committee chair and Law Day 
Committee chair. She chaired 
the OBA Family Law Section 
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monthly meeting at which she 
presented the budget report 
and chaired the TCBA Family 
Law Section meeting. Gover-
nor Pappas reported she 
attended the Board of gover-
nors meeting, banquet for Jus-
tice Sandra Day O’Connor, 
April board meeting in Okla-
homa City, OBA staff apprecia-
tion lunch and Payne County 
Bar Association Law Day ban-
quet. She dropped off refer-
ence guides for Logan and 
Payne counties to use during 
Ask A Lawyer free legal 
advice project, drafted an arti-
cle for an upcoming Oklahoma 
Bar Journal, set up and sent let-
ters to all District Eight county 
bar presidents, superinten-
dants and principals regarding 
the Hatton W. Sumners Insti-
tute. She also spoke at Stillwa-
ter High School during each of 
three class hours with another 
attorney each time, in support 
of the yLD’s project promoting 
the newly revised legal guide 
for young adults. Governor 
Parrott reported she attended 
the Oklahoma County Bar 
Association Law Day lun-
cheon, Justice Sandra Day 
O’Conner iCivics program and 
banquet, May 9 all-day inter-
views for OBA educational 
programs director vacancy, 
April board meeting, OCBA 
Board of Directors meeting 
and the second round of inter-
views for the OBA position 
vacancy. Governor Poarch 
reported he attended the Jus-
tice O’Connor dinner and 
April Board of governors 
meeting. Governor rivas, 
unable to attend the meeting, 
reported via email that he 
attended the Sandra Day 
O’Conner event, April board 
meeting and grady County 
Bar Association meeting. Gov-
ernor shields reported she 
attended Justice O’Conner’s 
iCivics presentation, April 
board meeting, Oklahoma 

County Law Day lunch and 
participated in meetings for 
hiring the director of educa-
tional programs. governor 
Smith reported he attended 
the Justice O’Connor dinner, 
April Board of governors 
meeting and Muskogee Coun-
ty Bar Association banquet. 
Governor thomas reported 
she attended the Justice San-
dra Day O’Connor banquet 
April board meeting and Ask 
A Lawyer at OETA in Oklaho-
ma City.

rePOrt OF tHe YOunG 
laWYers DIvIsIOn 

governor Kirkpatrick report-
ed she attended the April OBA 
yLD meeting, Justice 
O’Connor banquet, April 
Board of governors meeting, 
swearing-in ceremonies, Lead-
ership Academy graduation, 
OBA yLD Community Day of 
Service, Oklahoma County Bar 
Association Law Day lun-
cheon, ABA yLD spring con-
ference in Nashville, Tenn. and 
OBA yLD welcome to the bar 
reception in Oklahoma City. 

COmmIttee lIaIsOn 
rePOrts

Past President Reheard 
reported MAC members will 
staff yellow Ribbon events that 
will be held weekly during 
June. governor Hays reported 
the Communications Commit-
tee is collecting TV news clips 
as part of a CLE on dealing 
with the media. The commit-
tee is also reaching out to the 
Law Day Committee to offer 
assistance and to President-
Elect Stuart who would like to 
implement a program promot-
ing the good things lawyers 
do in their communities.

rePOrt OF tHe 
General COunsel

general Counsel Hendryx 
briefed the board on the status 

of litigation against the OBA. 
She said her department’s 
offices are in the final week 
of remodeling with a second 
wave of office furniture com-
ing soon. A written status 
report of the Professional 
Responsibility Commission 
and OBA disciplinary matters 
for March and April 2012 was 
submitted for the board’s 
review. 

COmmIttee reQuest 
tO sunset

President Christensen said 
she talked to the OBA Lawyers 
with Physical Challenges chair-
person, who has requested the 
committee be discontinued. 
Courthouses seem to be up to 
speed on accommodations, and 
the committee has received few 
complaints that need to be 
addressed. The board voted to 
sunset the committee. 

Prt aPPOIntments

The board approved Presi-
dent Christensen’s recommen-
dation to appoint Mary Quinn 
Cooper, Tulsa, to replace Diet-
mar Caudle; Tom gruber, 
Tulsa, to replace James Sturdi-
vant; and Deirdre Dexter, 
Tulsa, to replace Luke gaither, 
on the Professional Responsi-
bility Tribunal. Their terms 
will expire June 30, 2015.

OBF trustee 
aPPOIntments

President Christensen 
announced she has reappoint-
ed Stephen Beam, Weather-
ford, and appointed Kara A. 
Smith, Newalla, and Jeff 
Trevillion, Oklahoma City, 
for three-year terms on the 
Oklahoma Bar Foundation 
Board of Trustees expiring 
Dec. 31, 2015.

laW DaY rePOrt

Communications Director 
Manning reported Law Day 
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Committee Chair Tina Izadi 
was not able to attend the 
board meeting, so she shared 
highlights of the committee’s 
report in her place. The total 
number of contest entries was 
1,414, down slightly from last 
year. The one-hour Ask A 
Lawyer TV show on OETA 
featured segments on families 
in transition (divorce), dealing 
with disaster, residential rights 
and the Oklahoma Lawyers 
for America’s Heroes program. 
For the Ask A Lawyer state-
wide free legal advice hotline, 
197 attorneys volunteered and 
answered questions from 1,141 
people. These figures were 
from 28 counties. It was noted 
the number of phone calls 
received was down dramati-
cally. Ms. Manning reported a 
23-minute interview on a 
Spanish-language public 
affairs program that aired mul-
tiple times on the Univision/
Telemundo cable stations in 
both Oklahoma City and Tulsa 
helped produce 20 calls from 
Spanish speakers, the most 
ever. Radio advertising was 
also added this year, and pre-
liminary results indicate it was 
helpful. She explained that the 
Communications Department 
supports the committee’s 
efforts and is responsible for 
all Law Day promotion in 
addition to many other tasks. 
Copies of the many newspa-

per clippings about the free 
legal advice were included in 
the report. She noted that even 
though people might not take 
advantage of the free advice, 
the positive public relations 
generated by all media (print, 
radio and TV) was significant. 
She shared ideas of things the 
committee and the department 
could do to make next year’s 
effort even more successful. 

vIsIOn 2020 
eDuCatIOnal 
COnFerenCe

President Christensen 
reported the Department of 
Education will hold a statewide 
conference in June in Oklahoma 
City. The OBA will have a 
booth to promote law-related 
education resources, Law Day 
contests and the High School 
Mock Trial Program.

OsBI auDIt

general Counsel Hendryx 
reported in January the Okla-
homa State Bureau of Investiga-
tion conducted a noncriminal 
justice use of national criminal 
history information audit at the 
OBA. Its purpose is to evaluate 
compliance with state statutes 
and federal regulations. The 
OSBI found that the OBA was 
in full compliance with all fed-
eral and state requirements. 
She explained the Office of the 
general Counsel using the 

OSBI to investigate people 
wanting to be reinstated to 
practice law.

laW-relateD 
eDuCatIOn traCKInG 
lIst

President Christensen shared 
a list of schools showing what 
materials are being requested. 
She encouraged board mem-
bers to contact schools in their 
districts to urge them to utilize 
the available free materials. 

eXeCutIve sessIOn

The board voted to go into 
executive session, met and 
voted to come out of executive 
session. 

neW eDuCatIOnal 
PrOGrams DIreCtOr

The board voted to approve 
the hiring of Susan Damron 
Krug as OBA educational pro-
grams director.

neXt meetInG

The Board of governors met 
in Durant on June 22, 2012, 
and in Stillwater on July 20, 
2012. A summary of those 
actions will be published after 
the minutes are approved. The 
next meeting of the board will 
be held Aug. 17, 2012, at the 
Oklahoma Bar Center in Okla-
homa City.
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When you pay your Okla-
homa Bar Association dues, 
you are paying annual rent 
for your license to practice 
law in Oklahoma, and you 
are paying for the many 
valuable services your bar 
association provides to the 
legal profession and to the 
citizens of our state. Howev-
er, when you pay your OBA 
dues you are not making a 
payment of any kind to the 
Oklahoma Bar Foundation. 

The Oklahoma Bar Foun-
dation has made over $10 
million in grants, awards and 
scholarship payments. Fund-
ing for these grants, awards 
and scholarships comes from 
four sources: 1) trust accounts 
of Oklahoma lawyers through 
the Interest On Lawyer Trust 
Accounts (IOLTA) program, 
2) interest on endowments 
and other invested OBF 
funds, 3) the Fellows program 
and other generous contribu-
tions; and 4) Cy Pres and 
residual balance awards. 

OBF funding has steadily 
declined since 2009 along 
with the economy. The 2012 
OBF grant funding program 
is in crisis because income is 
down by almost 50 percent 
from this same time last year. 
Much of the 2012 revenue 
decline is attributed to unan-

ticipated decreases in IOLTA 
receipts. Federal funds target 
rates have not changed in 
many months, and this 
dramatic decrease was not 
expected by IOLTA programs 
across the nation. This dire 
situation is not likely to 
improve for at least another 
two or three years, provided 
that federal rates do increase.

What will the dramatic 
decline mean for organiza-
tions funded by OBF? The 
2012 OBF grant cycle is cur-
rently underway with 21 orga-
nizations making requests 
totaling $675,000. given the 
loss of income, your OBF must 
dramatically cut grant award 
amounts and possibly elimi-

nate some organizations com-
pletely from the grant process. 
This means that many Okla-
homans will go without vital-
ly needed legal services. This 
means that law-related educa-
tion programs in schools will 
go unfunded. This means that 
children and vulnerable adults 
in Oklahoma will suffer.

What will the dramatic 
decline mean for you? Okla-
homa lawyers will be expect-
ed to take on more pro bono 
roles because more Oklaho-
mans will be seeking help, and 
many will not be able to find 
it. The need is great, but great-
er is the capacity for Oklaho-
ma lawyers to give their time 
and money to help the most 
vulnerable among us. 

The next time you pay your 
OBA dues, think about what 
your payment does not 
include.

Judge Erwin is Oklahoma Bar 
Foundation president and can be 
reached at Judge_Shon_T_
Erwin@okwd.uscourts.gov, and 
Ms. Norsworthy is Oklahoma 
Bar Foundation executive 
director and can be reached 
at nancyn@okbar.org.

bAR FOuNDATION NEWS

No, Really — ObF Does Not 
Receive a Share of Your 
ObA Dues
By Shon T. Erwin and Nancy Norsworthy

 The 2012 OBF 
grant funding program 

is in crisis because 
income is down by 
almost 50 percent 

from this same time 
last year.  

You can now make 
OBF contributions online at:

WWW.OKBARFOUNDATION.ORG
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I recently returned from the 
ABA Annual Meeting in Chicago 
which I attended with other 
OBA yLD officers, Chair Elect 
Joe Vorndran, Treasurer Kaleb 
Hennigh and Secretary LeAnne 
Mcgill. At the ABA yLD Assem-
bly held on Aug. 4, 2012, the 
OBA yLD was recognized with 
not one, but two, ABA yLD 
Awards of Achievement. The 
OBA yLD took first place - Com-
prehensive for overall activities 
and achievements during the 
2011 - 2012 bar year and second 
place for Outstanding Service to 
the Public Project for the young 
adult guide project that was 
rolled out this past April and 
May. I want to extend my thanks 
and congratulations to all those 
who participated in and sup-
ported OBA yLD activities, spe-
cifically including Immediate 
Past Chair Roy Tucker, current 
yLD officers named above and 
the current yLD Board of Direc-
tors. I also want to thank all the 
law firms across the state that 
have supported the participation 
of young lawyers in these proj-
ects and activities, especially my 
employer, Hall, Estill, Hardwick, 
gable, golden & Nelson PC.

While in Chicago for the 
Annual Meeting, the other yLD 
officers and I participated in live-
ly debate with almost 200 other 
young lawyers from across the 
country; discussing issues 
impacting the practice of law, 
including whether sharing legal 
fees and ownership or control of 
the practice of law by non-law-
yers is consistent with the core 
values of the legal profession. I 
was also honored to represent 

Oklahoma in the larger ABA 
House of Delegates with other 
distinguished attorneys from the 
great state of Oklahoma, includ-
ing OBA President Cathy Chris-
tensen, President-Elect Jim Stu-
art, Vice President Peggy Stock-
well, Jimmy goodwin, Joe 
Crosthwait, Bob Farris, Mark 
Robertson, Judge Jequita Napoli 
and Dwight Smith. I was also 
delighted to have the opportuni-
ty to spend some time with Bill 
Paul, past ABA president from 
Oklahoma.

I left Chicago not only proud 
to be chair of the OBA yLD and 
a member of the OBA, but 
inspired by the work being done 
across the country by my fellow 
attorneys and the ABA. For 
example, the OBA yLD will be 
rolling out an ABA yLD project 
this fall focused on educating 
young Americans about the gen-
erations who struggled to guar-
antee our right to vote and 
inspire all Americans to partici-
pate in the election process. The 
OBA yLD will be taking the 
American Voter Project to com-
munities across Oklahoma this 
fall, which includes a 30-minute 

documentary produced by the 
Texas young Lawyers association 
highlighting the struggle to 
ensure the right to vote in the 
United States, as well as hands-
on activities and voter registra-
tion drives. To request a rollout 
of the project in your communi-
ty, or to volunteer to assist the 
OBA yLD, please contact me at 
jkirkpatrick@hallestill.com.

Finally, I want to encourage all 
young lawyers in solo practice or 
considering solo practice to reg-
ister for a new yLD CLE “Taking 
Care of Business: An Everyday 
Approach in your Solo/Small 
Firm Law Practice” to be held 
Sept. 26 in Tulsa and on Oct. 3 in 
Oklahoma City. This CLE has 
been specifically designed for 
young lawyers in solo or small 
firm practice with the more prac-
tical aspects of organizing your 
day, keeping finances on track 
and handling difficult clients. 
For more details, please go to 
www.okbar.org/cle.

Ms. Kirkpatrick practices in 
Oklahoma City and chairs the YLD. 
She can be reached at jkirkpatrick@
hallestill.com.

Service Casts YLD in Spotlight
By Jennifer Heald Kirkpatrick

YOuNG LAWYERS DIVISION

OBA YLD officers accepting Awards of Achievement in Chicago (from 
left), Joe Vorndran, Shawnee; LeAnne McGill, Edmond; Jennifer Kirkpat-
rick, Oklahoma City; and Kaleb Hennigh, Enid.
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15	 OBA Women in Law Committee meeting;	
3:30	p.m.;	Oklahoma	Bar	Center,	Oklahoma	City	and	
Tulsa	County	Bar	Center,	Tulsa;	Contact:	Dierdre	Dexter	
918-584-1600

16	 Access to Justice Committee meeting;	10	a.m.;	
Oklahoma	Bar	Center,	Oklahoma	City	and	Tulsa	County	
Bar	Center,	Tulsa;	Contact	Rick	Rose	405-236-0478

	 OBA Justice Commission meeting;	2	p.m.;	
Oklahoma	Bar	Center,	Oklahoma	City;	Contact	
Carrie	Bullard	405-235-5500

17	 OBA Board of Governors meeting;	9	a.m.;	
Oklahoma	Bar	Center,	Oklahoma	City;	Contact	
John	Morris	Williams	405-416-7000

	 Oklahoma Association of Black Lawyers 
meeting;	12	p.m.;	Oklahoma	Bar	Center,	Oklahoma	
City;	Contact	Brittini	Jagers	405-314-0611

18	 OBA Real Property Law Section Title 
Examination Standards meeting;	10	a.m.;	Stroud	
Conference	Center,	Stroud;	Contact	Chris	Smith	
405-919-6876

21	 OBA Bench and Bar Committee meeting;	12	p.m.;	
Oklahoma	Bar	Center,	Oklahoma	City	and	Tulsa	County	
Bar	Center,	Tulsa;	Contact	David	Swank	405-325-5254

	 OBA Civil Procedure and Evidence Code 
Committee meeting;	3:30	p.m.;	Oklahoma	Bar	
Center,	Oklahoma	City	and	OSU-Tulsa,	Tulsa;	Contact	
Jim	Milton	918-594-0523

23	 Oklahoma Bar Foundation meeting;	8:30	a.m.;	
Oklahoma	Bar	Center,	Oklahoma	City;	Contact	
Nancy	Norsworthy	405-416-7048

	 OBA Men Helping Men support group meeting;	
5:30	p.m.;	The	University	of	Tulsa	College	of	Law,	205	
John	Rogers	Hall,	3120	E.	4th	Place,	Tulsa;	RSVP	to	
Kim	Reber	kimreber@cabainc.com

	 OBA Work/Life Balance Committee meeting;	
12	p.m.;	Oklahoma	Bar	Center,	Oklahoma	City	and	Tulsa	
County	Bar	Center,	Tulsa;	Contact	Sara	Schumacher	
405-752-5565

25	 OBA Young Lawyers Division meeting;	10	a.m.;	
Oklahoma	Bar	Center,	Oklahoma	City	and	Tulsa	County	
Bar	Center,	Tulsa;	Contact	Jennifer	Kirkpatrick	
405-553-2854

27	 OBA Alternative Dispute Resolution Section 
meeting;	4	p.m.;	Oklahoma	Bar	Center,	Oklahoma	
City	and	Tulsa	County	Bar	Center,	Tulsa;	Contact	
Michael	O’Neil	405-236-1012

28	 OBA Communications Committee and OBA Law 
Day Committee joint meeting;	12	p.m.;	Oklahoma	
Bar	Center,	Oklahoma	City	and	Tulsa	County	Bar	Center,	
Tulsa;	Contact	Dick	Pryor	405-740-2944

3	 OBA Closed	–	Labor	Day	observed

4	 OBA Government and Administrative Law 
Section meeting;	4	p.m.;	Oklahoma	Bar	Center,	
Oklahoma	City	with	teleconference;	Contact:	Tamar	Scott	
405-521-2635

6	 OBA Men Helping Men support group meeting;	
5:30	p.m.;	The	Oil	Center	–	West	Building,	Suite	
108W,	Oklahoma	City;	RSVP	to	Kim	Reber	
kimreber@cabainc.com

	 OBA Women Helping Women support group 
meeting;	5:30	p.m.;	The	University	of	Tulsa	College	of	
Law,	205	John	Rogers	Hall,	3120	E.	4th	Place,	Tulsa;	
RSVP	to	Kim	Reber	kimreber@cabainc.com

7	 OBA Board of Bar Examiners meeting;	9	a.m.;	
Oklahoma	Bar	Center,	Oklahoma	City;	Contact	
Cheryl	Beatty	405-416-7022

	 OBA Lawyers Helping Lawyers Assistance 
Program meeting;	12	p.m.;	Oklahoma	Bar	Center,	
Oklahoma	City	with	teleconference;	Contact	
Thomas	Riesen	405-843-8444

Calendar
August

September
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FOR YOuR INFORMATION

The July Board of Governors 
meeting was held in Stillwa-
ter, and the Payne County Bar 
Association welcomed state 
bar leaders with a reception, 
dinner and tour of the OSU 
athletic facilities. Photo-
graphed here, PCBA President 
Brandon Meyer and Pistol 
Pete greet OBA President 
(and OSU alumna) Cathy 
Christensen at Boone Pickens 
Stadium.

Oklahoma City Attorney Joins Office of the General Counsel
The Office of the general Counsel welcomed a new assistant 
general counsel over the summer, but as an active lawyer volun-
teer, she’s already a familiar face to many OBA staff members. 
Tina L. Izadi has chaired the OBA Law Day Committee for the 
past four years, and has recently served on President Cathy 
Christensen’s Special Committee on Public Education (SCOPE). 
Ms. Izadi most recently served as assistant general counsel for 
the Oklahoma Department of Mental Health and Substance 
Abuse Services; during her career she has also served as an 
Oklahoma assistant attorney general, an associate with Riggs, 
Abney, Neal, Turpen, Orbison & Lewis, staff attorney with Legal 
Aid of Western Oklahoma Inc. and as the staff attorney for the 
ACLU of Oklahoma. As Law Day Committee chairperson, she 
was honored with the 2009 OBA golden gavel Award. She has 
also been published in the Oklahoma Bar Journal and was the 
2005 winner of the Maurice Merrill golden Quill Award. In 

her spare time, she is runner and recently completed the Oklahoma City Memorial Half-
Marathon. She is a 1999 graduate of the OU College of Law.

Tina Izadi

OBA to Celebrate Constitution Day – Save the Date!
Sept. 17 is Constitution Day across the U.S., and the OBA is cele-
brating by webcasting a replay of “A Conversation with Justice 
O’Connor and Oklahoma Supreme Court Chief Justice Steven Tay-
lor” at four different times during the day. The presentation (origi-
nally webcast live in April) is aimed at lawyers and classrooms 
alike, and features the justices answering questions from Oklaho-
ma middle and high school students. The event highlights the 
importance of civic literacy among students. For more information, 
or to sign up visit www.okbar.org/s/icivics or call Debra Jenkins 
at 405-416-7023.

Retired Justice 
Sandra Day O’Connor
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OBA Welcomes New 
Educational Programs Director
Oklahoma lawyers can expect to see a new face at the bar 
center as former Assistant Attorney general Susan Damron 
Krug recently took the reins of the OBA Continuing Legal 
Education Department. Ms. Krug, whose name is pro-
nounced “kroog,” brings more than 30 years of professional 
experience to the position, having become a member of the 
bar after graduating from OCU School of Law in 1993. In her 
new role, she will continue the development of high-quality 
educational opportunities for OBA members.

Her career has been primarily devoted to work involving 
advocacy for victims, including more than six years serving 
as victim services unit chief for the Oklahoma Office of 
Attorney general. There, she oversaw the implementation 
of several programs and services such as VINE, a criminal 
justice tracking and notification service aimed at keeping 
citizens updated on an offender’s legal status. She is most 
proud of having developed Oklahoma’s first victim assis-
tance academy, an intensive week-long course of study designed to improve quality of services 
that help survivors gain control of their lives.

Ms. Krug said, “Public service has always been a passion for me. Advocating for victims is 
about ensuring justice and protecting and enforcing rights of those who were victimized by 
crime. It’s about empowering those who are vulnerable with the tools they need to protect 
themselves. After 30 years in state service, it was time to try something new. I’m so excited 
about this new challenge as I embark on my career with the bar association.  It’s a great 
opportunity to do innovative things.”

Ms. Krug is the first to say she has some big shoes to fill as she takes over the department from 
former director Donita Bourns Douglas, who recently left the OBA after 11 years to accept 
another position.

“Donita left this department in great shape, and I certainly don’t want to try to fix anything 
that’s not broken,” Ms. Krug said. “So my challenge is to continue the standard of excellence 
while identifying areas where we can improve. I also inherited a great staff, and my plan is to 
listen to them and solicit their ideas and input as we move forward. you always want to leave 
something better than you found it.”

Although she enjoys travel and attending concerts, Ms. Krug says her main hobby for the time 
being is trying to keep up with her daughter, Katie, a high school junior and competitive soccer 
player. She also has a son, Mak, who just finished his first year at OSU. Their family also enjoys 
the company of two beloved dogs, Bell, a wire-haired dachshund, and Zoey, a rescue golden 
retriever. In her continued quest to advocate for victims of all kinds, she was recently enlisted 
as a foster family for the Central Oklahoma Humane Society, sheltering unwanted dogs waiting 
to find permanent homes.

She says while she values hard work, she also believes it is important for employees to have 
fun while they work, and recognizes the importance of laughter in the workplace.

“From the first interview on, I had the sense that I would fit right in,” she said. “Now I’m just 
ready to hit the ground running and offer great services and great value to our members.”

Susan Krug
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Oklahoma Teacher Honored for LRE Efforts
The American Lawyers Alli-
ance has named Donna 
Hickman its 2012 Middle 
School Teacher of the year. 
Ms. Hickman teaches at the 
Union 8th grade Center in 
Broken Arrow, and she is a 
frequent and longtime par-
ticipant in numerous OBA 
Law-related Education pro-
grams including PACE and 
We the People. ALA Presi-
dent-Elect Barbara Small-
wood will present Ms. 
Hickman with a $1,500 cash 
award at the Tulsa County 
Bar Association Annual 
Meeting on Aug. 23. The 

alliance is a national association whose membership 
is comprised of the spouses of ABA members.

OBA Member Resignations
The following members have resigned as members 
of the association and notice is hereby given of such 
resignation:

Nina Nitinkumar Chudasama, OBA No. 20305
433 E. Las Colinas Blvd., Suite 860
Irving, Tx 75039

OBA Member Reinstatements
The following members of the OBA 
suspended for nonpayment of dues 
or noncompliance with the Rules for 
Mandatory Continuing Legal Educa-
tion have complied with the require-
ments for reinstatement, and notice is 
hereby given of such reinstatement:

Joseph Michael Sherrod 
OBA No. 11992
904 N. Peters Ave.
Norman, OK 73069

Leona Irene Shoffit 
OBA No. 19570
1420 Coronado Drive
Pampa, Tx 79065-4602

Jan Edwards Singelmann 
OBA No. 21815
Suite 500 West
1100 New york Ave., N.W.
Washington, DC 20005

Middle School Teacher 
of the Year 

Donna Hickman

Holiday Hours
The Oklahoma Bar Center will be 
closed Monday, Sept. 3 in observance 
of Labor Day.

OBA CLE Recognized for Marketing Achievement
The OBA Continuing Legal Education Department was recently presented with the 
2012 Award of Outstanding Achievement in Marketing by the Association for Continuing 
Legal Education. The department was honored for its 
publication, MYOBACLE, which features information 
about CLE programming along with a mix of law office 
management advice, technology tools, feature stories, 
law-related human interest stories and entertainment in a 
slick magazine format. The Association for Continuing 
Legal Education is an international association founded 
in 1964 that is devoted to improving the performance 
of CLE professionals worldwide through leadership, 
education and development.

Accepting the ACLEA Award for Outstanding Achievement in 
Marketing are OBA CLE Assistant Director Heidi McComb and 

Marketing Production Specialist Brandon Haynie. The award was 
presented at the association’s recent annual meeting in Denver.
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Donita Bourns Douglas 
has been elected presi-

dent-elect of the Association 
of Continuing Legal Educa-
tion. ACLEA is an organiza-
tion for trainers, managers, 
educators, publishers, pro-
grammers and meeting pro-
fessionals. The international 
association was established 
in 1964 and is devoted to 
improving the performance of 
CLE professionals. Ms. Doug-
las, former OBA educational 
programs director, is vice 
president of professional ser-
vices for InReach, a provider 
of online CLE software and 
services.

Oklahoma City attorney 
Cynda Ottaway was 

elected as a member of the 
International Academy of 
Estate and Trust Law, and she 
was also elected as an officer 
by the American College of 
Trust and Estate Counsel. 
Both honors recognize her 
contributions to estate plan-
ning, as well as planning for 
family businesses. The acade-
my is a national organization 
of approximately 2,600 law-
yers elected to membership 
by demonstrating the highest 
level of integrity, commitment 
to the profession, competence 
and experience as trust and 
estate counselors. 

Hall Estill, with offices 
located in Oklahoma 

City and Tulsa, announces 
that five of their shareholders 
were elected to their first term 
on the firm’s board of direc-
tors. larry G. Ball of Oklaho-

ma City joined the firm in 
2003, and he practices in the 
areas of bankruptcy, creditor/
debtor rights, insolvency and 
reorganization, and bank-
ruptcy litigation. Daniel J. 
Glover of Oklahoma City 
practices primarily in the 
areas of banking and com-
mercial finance. He joined the 
firm in 1992. mark Banner of 
Tulsa, who joined the firm in 
1988, has served as an adjunct 
settlement judge in the U.S. 
District Court for the North-
ern District of Oklahoma for 
more than 12 years. robert F. 
Dougherty of Tulsa joined the 
firm in 1996 and practices 
primarily in the corporate 
and commercial arena, 
including real estate, telecom-
munications, and oil and gas 
work. michael J. lissau of 
Tulsa practices in the areas 
of labor and employment, 
healthcare litigation and 
general litigation. He joined 
the firm in 2001.

Hall Estill also announces 
that shareholders ste-

phen W. ray and elaine r. 
turner were elected to their 
first term on the firm’s execu-
tive committee. Mr. Ray, who 
joined the firm in 1992, has 
served for 10 years as corpo-
rate secretary for an NySE-
listed company, and has 
expertise in governance and 
compliance issues. He earned 
his J.D. from the OU College 
of Law. Ms. Turner joined the 
firm in 1989, and is frequently 
interviewed by local media to 
provide her legal opinion on 
various employment law top-
ics. She earned her J.D. from 
the OCU School of Law.

Matt Paque was recently 
promoted to assistant 

general counsel for Tronox, a 
global chemical company. He 
joined the company in 2008, 
and he will continue to focus 
on global environmental, 
legal and regulatory matters 
while providing general cor-
porate and commercial sup-
port to the company. He will 
also be primarily responsible 
for providing legal support 
to the company’s mineral 
sands business unit. He will 
work out of Tronox offices 
in Oklahoma City and Stam-
ford, Conn. He earned his 
J.D. from the OU College of 
Law in 2003.

Miles tolbert has been 
named the new chair-

man of the board of directors 
for the Oklahoma City Public 
Schools Foundation. He has 
served as a foundation direc-
tor since 2008, and he previ-
ously served as Oklahoma 
secretary of the environment. 
He leads the environmental 
practice group at Crowe & 
Dunlevy. 

The Oklahoma Attorneys 
Mutual Insurance Co. 

(OAMIC) announces the 
elections of Chairman mi-
chael C. mayhall of Lawton 
and Vice Chairman mart 
tisdal of Clinton to the com-
pany’s board. Mr. Mayhall is 
a shareholder with the firm 
godlove Mayhall Dzialo and 
Dutcher PC, and has served 
in many legal and civic orga-
nizations. He currently serves 
on the Board of Investors of 
the Oklahoma Tobacco Settle-
ment endowment trust, the 
OU College of Law Board of 
Visitors, and is McMahon 
Foundation board of trustees 
secretary/treasurer. Mr. Tisdal 
is a partner with the firm Tis-

bENCH & bAR bRIEFS 
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dal & O’Hara PLLC, with 
offices in Clinton and Ed-
mond. He has served in many 
legal and civic organizations, 
which include the OBA Board 
of governors, president of the 
Oklahoma Bar Foundation, 
OU College of Law Board of 
Visitors and chairman of the 
Oklahoma Wildlife Conserva-
tion Commission. 

Four central Oklahoma area 
attorneys were announced 

winners of the OKCBiz “Forty 
Under 40.” Christopher 
Papin, Bryan evans, leanne 
mcGill and evan taylor were 
recognized by the Oklahoma 
City publication, which creat-
ed the list to highlight central 
Oklahoma’s outstanding 
young professionals. Mr. 
Papin practices at Burnett & 
Brown PLLC in Oklahoma 
City and earned his J.D. from 
the OCU School of Law. Mr. 
Evans practices at Evans & 
Davis PLLC in Edmond. He 
earned his J.D. from the OU 
College of Law. Ms. Mcgill 
practices family law at Mcgill 
& Rodgers, Attorneys and 
Counselors at Law in 
Edmond and earned her J.D. 
from OCU School of Law. Mr. 
Taylor practices family law at 
Evan Taylor Law Office PLLC 
in Norman and graduated 
from the OU College of Law.

Shelton Voorhees Law 
group announces that 

Brittany J. Byers has joined 
as an associate. She received 
her license to practice law in 
2012. Her practice areas 
include collections, real 
estate, probate, guardianship, 

estate planning, business and 
commercial, employment law, 
personal injury and general 
civil litigation. She is a 2011 
graduate of the OU College 
of Law.

graham Allen & Brown 
PLLC announces ryan 

roberts has joined their firm. 
Mr. Roberts is an experienced 
personal injury and workers’ 
compensation attorney. Origi-
nally from Washington state, 
he earned his undergraduate 
degree in accounting from 
OSU. He graduated from the 
TU College of Law in 2003. 
He is admitted to practice in 
all state and federal district 
courts of Oklahoma and has 
been admitted to practice 
before the U.S. Supreme 
Court. He is also admitted to 
practice in the courts of the 
Cherokee Nation. He will 
office in the firm’s Claremore 
location but is available to 
help people with claims 
throughout northeastern 
Oklahoma.

Judge timothy r. Hender-
son took the oath of office 

as Oklahoma County district 
judge in July. He is a 1987 
graduate of the OU College 
of Law. Since 1996, he has 
engaged in private practice 
with the firm of Huddleston, 
Pike, Henderson, Cusack and 
Parker. Prior to his legal 
career, he served as a police 
officer in Edmond.

Hall Estill announces the 
addition of Casey ross-

Petherick to the firm’s Indian 
Law practice in Oklahoma 
City. Ross-Petherick joined 
Hall Estill in June, though she 
will maintain her position at 
OCU School of Law, where 
she is the current clinical pro-
fessor of the American Indian 
Wills Clinic. She earned her 
J.D. from OCU in 2003. She 

served as the senior legisla-
tive officer for the Cherokee 
Nation in Washington D.C. 
from 2003 to 2005 and has 
taught in the Indian Law pro-
gram at OCU School of Law 
since 2009. She is a citizen of 
the Cherokee Nation.

Amir Farzaneh has recent-
ly relocated his practice 

to 1800 Interstate Dr. Suite 
201 in Norman. Mr. Farzaneh, 
who graduated from OCU 
School of Law, has been prac-
ticing immigration law for 
more than 16 years. He may 
be reached at 405-528-2222, 
or at www.farzaneh.com.

Legal Aid Services of Okla-
homa Inc. announces 

adrienne Watt has been 
named statewide director of 
advocacy. She was previously 
the lead attorney for the 
Medical-Legal Partnership 
for Children, a collaboration 
between Legal Aid and the 
OU-Tulsa School of Commu-
nity Medicine. She is a 2004 
graduate of georgetown Uni-
versity Law Center and a 
graduate of the 2009-2010 
OBA Leadership Academy. 
She will be located in the 
Tulsa Law Office. It has also 
been announced that mary 
mosshammer will assume 
the duties of assistant deputy 
director for Legal Aid Servic-
es of Oklahoma. She joins the 
Executive Management Team 
and will supervise all state-
wide managing attorneys. 
She will be located in the 
Hugo Law Office. In addition, 
Legal Aid announces the 
selection of its Advocacy 
Team, established to ensure 
the most effective deploy-
ment of Legal Aid’s services 
in a manner that is responsive 
to changing community 
needs. The team will spear-
head strategic litigation initia-
tives and community collabo-
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rations that address the 
underlying causes of poverty 
in Oklahoma. Newly assigned 
to the team are Kimberly 
Waite-moore, Tulsa, housing 
advocacy coordinator; rich-
ard vreeland, Norman, fami-
ly law advocacy coordinator; 
Polly Goodin, Ardmore, con-
sumer advocacy coordinator. 
richard Goralewicz of Okla-
homa City and linda lepak 
of Tulsa have also been 
named to the Advocacy Team.

Pignato, Cooper, Kolker & 
Roberson PC announces 

that r. Greg andrews has 
become of counsel to the firm. 
Mr. Andrews, a 2001 graduate 
of the OU College of Law, 
practices a wide range of 
commercial litigation matters 
including business torts, con-
tract matters and insurance 
disputes in both state and 
federal courts, as well as vari-
ous arbitration forums. He 
also has experience litigating 
product liability claims and 
construction disputes, both 
commercial and residential.

Pierce, Couch, Hendrick-
son, Baysinger & green 

LLP announces the addition 
of nine attorneys to its Okla-
homa City and Tulsa offices. 
Kari Y. Hawkins received her 
J.D. from TU in 2003. Her pre-
vious employment includes 
the Oklahoma Attorney gen-
eral’s Office and as an assis-
tant general counsel for the 
Oklahoma Department of 
Corrections. In addition to 
insurance defense, her prac-
tice includes civil rights liti-
gation. seth D. Coldiron 
received his J.D. from OCU 
in 2003 and was formerly an 
associate with the Ryan, 
Whaley, Coldiron, Shandy 
PLLC law firm. His practice 
includes insurance defense 
and environmental law. rob-
ert l. Betts received his J.D. 

from TU in 2007. His practice 
includes insurance defense 
and environmental law. shan-
non e. Bickham received her 
J.D. from OCU in 2007, and 
her practice includes medical 
malpractice and insurance 
defense. matthew C. russell 
received his J.D. from OU in 
2010. His practice includes 
insurance defense and fami-
ly/domestic law. Benjamin 
s. saunier and Jeffrey D. 
nachimson graduated from 
OCU School of Law, both 
receiving their J.D. degrees in 
2011. Mr. Saunier’s practice 
includes general civil litiga-
tion, and Mr. Nachimson 
practices in workers’ compen-
sation. amy Bradley-Waters 
has joined the Tulsa office as 
an of counsel attorney. Ms. 
Bradley-Waters has worked 
as a litigation attorney for 
Shelter Mutual Insurance Co. 
in Columbia, Mo., and 
obtained her chartered prop-
erty and casualty underwriter 
(CPCU) designation in 2002. 
nate nebergall has also 
joined the Tulsa office and 
received his J.D. from the 
University of Tulsa in 2011. 
His practice is primarily 
civil litigation.

glassWilkin PC in Tulsa 
announces the addition 

of two associate attorneys to 
its firm. Jeffrey e. niese prac-
tices primarily in general 
business, construction law, 
estate planning, family law, 
insurance defense and per-
sonal injury. He earned his 
J.D. from the TU College of 
Law and has served as a clerk 
for Magistrate Judge Paul J. 
Cleary. l. ryan Collins prac-
tices primarily in the areas of 
healthcare law, general busi-
ness transactions and employ-
ment law. He earned his J.D. 
from the OU College of Law. 
During law school, he served 

in the Oklahoma Court of 
Civil Appeals for Judge 
Deborah Barnes. 

Tulsa attorneys, mike 
manning, Jill Webb and 

Hugh Hood have formed The 
Street Law Firm PLLC and 
have moved to a new location: 
400 S. Boston Ave., Suite 
1100W, Tulsa, 74103. Mr. Man-
ning is a graduate of the TU 
College of Law and is a former 
staff attorney with the Tulsa 
County Public Defender’s 
Office. He is a member of 
the Tulsa County Criminal 
Defense Lawyers Association 
and the Oklahoma Criminal 
Defense Lawyers Association. 
Ms. Webb is a graduate of the 
Chicago Kent College of Law 
and is also a former staff attor-
ney with the Tulsa County 
Public Defender’s office. She is 
a member of the Tulsa County 
Criminal Defense Lawyers 
Association and a board mem-
ber of the Oklahoma Criminal 
Defense Lawyers Association. 
Mr. Hood is a graduate of the 
TU School of Law and is a for-
mer state’s attorney for the 
Department of Human Servic-
es. He is a member of the 
Oklahoma Academy of Collab-
orative Professionals and the 
Oklahoma Criminal Defense 
Lawyers Association. 
Their firm’s website is 
www.thestreetlaw.com; phone 
number is 918-856-5373. The 
firm will focus on criminal 
defense, personal injury, 
mediation and bankruptcy. 

Csteven Hager, the direc-
. tor of litigation at Okla-

homa Indian Legal Services 
Inc. has been named chief 
judge of the Tribal District 
Court for the Kansas Kicka-
poo Tribe located in Horton, 
Kan. Mr. Hager has worked 
at OILS since 1990. He is the 
author of The Indian Child 
Welfare Act: Case and Analysis, 



Vol. 83 — No. 20 — 8/11/2012 The Oklahoma Bar Journal 1783

now in its 16th edition. He 
also serves on the Supreme 
Court for the Kaw Nation 
of Oklahoma.

gablegotwals announces 
that timothy thompson 

will be joining the firm’s 
Tulsa office as a new of coun-
sel attorney. Mr. Thompson 
will focus on business and 
commercial transactions, par-
ticularly in the areas of oil 
and gas: midstream and 
downstream natural gas pipe-
line and transportation. He 
also has experience in the 
areas of mergers and acquisi-
tions, real estate and FERC 
regulations. He spent six years 
with the Williams Companies 
in Tulsa, and an additional 
nine years with Southern Star 
Central gas Pipeline in 
Owensboro, Ky., as a staff 
attorney. The past year, he has 
served as associate general 
counsel with Southern Illinois 
University in Carbondale, Ill. 
He received his J.D. from the 
TU College of Law in 1994.

Marc Calvin Fleischer 
announces the forma-

tion of Fleischer Law PLLC, 
an oil and gas title-focused 
firm located in Oklahoma 
City. Mr. Fleischer spent the 
past seven years as an attor-
ney with Chesapeake Energy 
Corp. He is a 2005 cum laude 
graduate of the OCU School 
of Law.

Doerner Saunders wel-
comes domestic relations 

attorney megan m. Beck to 
its Tulsa Office. She comes to 
the firm from Chicago, where 
she focused in domestic rela-
tions law. She also is a former 
domestic relations division 
attorney in the Circuit Court 
of Cook County, Ill., adminis-
tering the Cook County Child 
Representative Program and 
providing support for nearly 

50 domestic relations division 
judges. She graduated from 
the University of Missouri — 
Kansas City School of Law.

The Tulsa law firm of 
Sneed Lang Herrold PC 

announces that maren min-
naert lively has joined the 
firm. She earned her J.D. from 
georgetown University Law 
Center in 2004 and brings 
several years of skilled 
experience to the firm in the 
areas of family law, domestic 
relations, probate and estate 
planning. She may be reached 
by email at mlively@ 
sneedlangherrold.com.

The Senior Law Resource 
Center of Oklahoma City 

announces the appointment 
of sarah C. stewart as execu-
tive director. The Senior Law 
Resource Center is a nonprof-
it organization that provides 
free and low-cost legal servic-
es and free legal information 
to seniors and their families, 
as well as professionals work-
ing with the elderly, in central 
Oklahoma. She earned her 
J.D. from OCU School of Law. 
The organization may be 
reached at 405-528-0858 or by 
visiting www.senior-law.org.

Ryan J. Johannes has been 
appointed a U.S. adminis-

trative law judge for the 
Social Security Administra-
tion Office of Disability Adju-
dication and Review for its 
Toledo, Ohio, office. He pre-
viously served as a senior-
attorney advisor for their San 
Diego office. He is a 1996 
graduate of the OU College 
of Law.

Ty Johnson has formed the 
new law firm Strong, Slat-

er & Johnson, located at 1701 
N. Market St., Suite 200, Dal-
las, Texas, 75202. Mr. Johnson 
may be reached by email at 
tjohnson@strongnolan.com. 

He is a 2002 graduate of 
Vanderbilt Law School. 

Fellers Snider announces 
Heather lehman has been 

hired as an associate at the 
firm. She is a litigator who 
handles all aspects of work-
ers’ compensation cases, 
including discovery, trials and 
appellate work for corpora-
tions, small businesses and 
educational facilities. She also 
focuses on issues surrounding 
human resource issues such 
as labor and employment. 
She also has experience in the 
area of social security disabil-
ity. She is licensed and has 
been practicing before the 
United States District Courts 
for the Eastern and Western 
Districts of Oklahoma for a 
number of years. She is a 
2007 graduate of the OU 
College of Law.

Andrews Davis announces 
that randy C. smith has 

accepted a position of counsel 
with the firm. He is an oil and 
gas attorney with experience 
in oil and gas litigation in 
addition to leasing, construc-
tion law, title work, business 
and commercial litigation, 
and the creation of business 
entities as well as estate plan-
ning. He also has experience 
representing mineral owners 
in royalty disputes and lease 
negotiations. His practice 
continues to focus on these 
areas with a specific concen-
tration in oil and gas matters 
and other property damage 
matters. He is a 2007 gradu-
ate of the OCU School of Law.

Oklahoma City law firm 
Wiggins Sewell & Ogle-

tree PC announces lane O. 
Krieger has been named a 
partner in the firm. He is a 
2004 graduate of the OU 
College of Law. He may be 
reached at the firm’s offices 
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at 3100 Oklahoma Tower, 210 
Park Ave., Oklahoma City, 
73102, or by phone at 
405-232-1211.

Crowe & Dunlevy 
announces Zach allen 

has joined the firm’s Oklaho-
ma City office as a director in 
the real estate practice group. 
His practice is concentrated in 
commercial real estate lend-
ing, leasing, development and 
sales transactions. He is 
licensed and actively practic-
es in both Oklahoma and 
Texas and regularly handles 
multi-state matters. Prior to 
joining the firm, he was a 
partner with Mock, Schwabe, 
Waldo, Elder, Reeves & Bry-
ant. He is a 1988 graduate of 
Southern Methodist Universi-
ty School of Law.

Crowe & Dunlevy also 
announces Kari Hoff-

hines has joined the firm’s 
Oklahoma City office as an 
associate in the banking and 
financial institutions practice 
group. She gained a variety of 
experience in the banking 
industry serving several roles 
for Legacy Bank and serving 
as the bank’s trust office for 
more than two years. During 
that same time, she worked in 
Legacy’s legal department, 
where she assisted the gener-
al counsel with loan docu-
ment preparation, contract 
drafting, bankruptcies, fore-
closures, garnishments, levies 
and various lawsuits. She is a 
2011 graduate of OCU School 
of Law. 

The Law Firm of Pignato, 
Cooper, Kolker & Rober-

son PC announces that Greg 
andrews has become of 
counsel to the firm. He is a 
2001 graduate of the OU 
College of Law. His practice 
covers a wide range of com-
mercial litigation matters 

including business torts, con-
tract matters and insurance 
disputes in both state and 
federal courts, as well as vari-
ous arbitration forums. He 
also has experience litigating 
product liability claims and 
construction disputes, both 
commercial and residential.

Four new Oklahoma Work-
ers’ Compensation Court 

judges took the oath of office 
in June. margaret a. Bom-
hoff of Edmond was sworn 
into Position 9. She most 
recently worked for the Fell-
ers, Snider, Blankenship, Bai-
ley and Tippens law firm in 
downtown Oklahoma City, 
where she defended employ-
ers and insurance carriers in 
claims filed at the court. 
michael W. mcGivern will 
serve at Position 5. He 
worked for the Tulsa law firm 
of Perrine, Mcgivern, Rede-
mann, Berry & Taylor PLLC, 
with 20 years of experience in 
the field of workers’ compen-
sation law, and he served as 
chairperson of the OBA 
Workers’ Compensation Sec-
tion. In Position 8, Carla 
snipes of Oklahoma City will 
serve. She was most recently 
with the Vassar Law Firm in 
Oklahoma City. She is the 
previous owner of Legacy 
Estate Liquidation LLC, and 
she has also previously 
worked at the State Insurance 
Fund. She has represented cli-
ents at more than 2,000 trials, 
primarily in workers’ com-
pensation court. l. Bradley 
taylor of Tulsa was sworn 
into Position 4. He most 
recently worked for the 
Tulsa law firm of Perrine, 
Mcgivern, Redemann, Berry 
& Taylor PLLC. He  has 
worked in the field of work-
ers’ compensation law repre-
senting both workers and 
employers since 1994, giving 

more than 100 presentations 
on workers’ compensation 
law, and he is also a pub-
lished author on the subject.

Matthew D. stump, an 
immigration lawyer 

with Stump & Associates in 
Oklahoma City, served as an 
expert panelist and speaker at 
the Annual Conference for 
the American Immigration 
Lawyers Association in Nash-
ville. He spoke on the topic of 
employment-based immigra-
tion to hundreds of attendees 
from across the United States 
and other countries. In addi-
tion, Mr. Stump was selected 
by the 12,000-member organi-
zation to serve on the United 
States Citizenship & Immigra-
tion Services Vermont Service 
Center Liaison Committee. 
He began serving the com-
mittee as an employment-
based immigration law expert 
in June of 2012 and will con-
tinue until June of 2013. 

T Douglas stump, an
immigration lawyer with 

offices in Oklahoma City and 
Tulsa, was recently a featured 
speaker at the 2012 Federal 
Bar Association 9th Annual 
Conference on Immigration 
Law held in Memphis, Tenn. 
He served on a panel of 
experts that addressed immi-
grant visa processing and 
hardship waivers at US Con-
suls in Mexico, Canada, gua-
temala, Honduras, El Salva-
dor and other posts abroad.

Amir Farzaneh, of 
Farzaneh Law Firm in 

Norman, recently gave a 

.
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presentation for the Southern 
Oklahoma HR Association 
in Chickasha, speaking on 
immigration-related human 
resources issues. 

Mitchell Cohen, general 
counsel at the Illinois 

Department of Natural 
Resources, recently spoke 
before the Illinois State Bar 
Association’s Environmental 
Law Conference on “Pollu-
tion-Caused Fish Kill Investi-
gations for Natural Resource 
Damage Claims in Chicago.” 
He also gave a presentation in 
Columbus, Ohio, in May for 
the Midwest Environmental 
Enforcement Association and 
the Northeast Environmental 
Enforcement Project titled 
“geology for Environmental 
Attorneys.” He also recently 
spoke before the Illinois 
State’s Attorneys Association 
at their summer conference 
on “Conservation Police Offi-
cer Authority and Prosecuting 
Conservation Violations” in 
Chicago.

Kelli stump of Stump & 
Associates, with offices in 

both Tulsa and Oklahoma 
City, spoke at the American 
Immigration Lawyer’s confer-
ence in Albuquerque on com-
plex deportation and immi-
gration court practice. She 
was also a panelist on three 
panels for the 9th Annual 
Federal Bar Association 
Immigration seminar. Topics 
from the seminar included 
post-conviction relief, ethics 
and waivers of removal in 
immigration court.

Eric l. Johnson, a consum-
er financial services attor-

ney with Phillips Murrah PC, 
moderated the legal commit-
tee panel at the 16th Annual 
National Automotive Finance 
Association’s Non-Prime 

Auto Finance Conference, 
held in Ft. Worth. Topics 
included: leasing and non-
prime lease issues; the Ser-
vicemembers Civil Relief Act; 
state law auto finance issues 
with audits; conditional deliv-
ery and document prepara-
tion fees; holder liability; 
repossessions, rights and obli-
gations; and vendor manage-
ment under the CFPB. He 
was also the featured speaker 
at a recent gathering of the 
Credit Union Association of 
Oklahoma, where his presen-
tation at the Second Quarter 
Compliance Council was 
titled, “New International 
Remittance Transfer Rule 
Under Regulation E.”

Mark Christiansen of 
Crowe & Dunlevy 

recently spoke at the Annual 
Meeting of the American 
Association of Professional 
Landmen in San Francisco, 
where he provided a litiga-
tion update on oil and gas 
royalty class actions and 
other recent oil and gas 
industry lawsuits. He also 
spoke at the Third Annual 
Law of Oil and gas Shale 
Plays Conference in Fort 
Worth, sponsored by the 
Dallas-based Center for 
American and International 
Law, where he participated in 
a panel of industry lawyers 
from five states, discussing 
current litigation trends and 
developments in the major 
oil and gas jurisdictions.

Kim D. Parrish recently 
served as an instructor 

for two newly appointed 
classes of Social Security 
administrative law judges 
in Falls Church, Va. 

McAfee & Taft attorney 
mary ellen ternes 

recently presented “Shale 

Development: Air Quality 
Permitting Challenges and 
Compliance Strategies” dur-
ing the Air and Waste Man-
agement Association and 
American Institute of Chemi-
cal Engineers nationally 
broadcast webinar. She was 
also a panelist for a session 
titled “Rethink: Impacts of 
Social Media” during the 
2012 Oklahoma Brownfields 
Conference in May.

McAfee & Taft attorney 
Chris Paul presented 

“Pipeline Integrity Record-
keeping and Other Legal 
Issues” at the American gas 
Association’s Operations 
Spring Conference in May in 
San Francisco. He also pre-
sented “Legal Issues for Cor-
rosion and Pipeline Integrity 
Management Personnel” at 
the 59th Annual Corrosion 
Course sponsored by the 
University of Oklahoma 
OUTREACH in Norman in 
June. In addition, he present-
ed “Pipeline Integrity: Data 
and Records in a TVC World” 
at the American gas Associa-
tion’s Legal Forum in San 
Diego in July.

McAfee & Taft attorney 
matthew Gibson pre-

sented “Patent Law Protec-
tion” for an OBA CLE seminar 
titled “Intellectual Property 
Law: What you Don’t Know 
Can Hurt you” in May.

McAfee & Taft attorney 
Dara Wanzer was a 

featured presenter during 
an OBA/CLE webcast titled 
“Oklahoma’s Public Policy on 
Employment: Procedural and 
Substantive Issues from Both 
Sides of the Aisle” in May.

McAfee & Taft attorney 
Charlie Plumb was the 

featured speaker for the 
nationally broadcast webinar 
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IN MEMORIAM 

Norma “Jo-ann” askins 
of Oklahoma City died 

July 27. She was born on Jan. 
26, 1932, in Tulsa. She gradu-
ated from OCU School of Law 
in 1963 and engaged in an 
active law practice until short-
ly before her death. When she 
joined the bar in 1963, she 
was one of very few women 
who practiced criminal law 
in Oklahoma. In addition, she 
enjoyed her position at Hertz 
Corporation where she 
worked as a reservationist for 
the last 19 years. She was a 
member of Council Road 
Baptist Church for more than 
38 years and enjoyed partici-
pating in the church choir. 
She was also an accom-
plished musician, playing the 
organ, piano, accordion and 
violin. She loved gardening, 
needlepoint, crochet, danc-
ing, animals of all kinds, 
playing video games, spend-
ing time with her children 
and grandchildren, and 
family gatherings.

Steven “reggie” Barnes 
died May 25. He was born 

Jan. 31, 1953, in Oklahoma 

City and attended Deer Creek 
Schools. He earned a degree 
in political science from OCU 
in 1975, and received his J.D. 
from the OU College of Law 
in 1980. He practiced law in 
the Oklahoma City metro area 
for 20 years.

James B. Blevins of Oklaho-
ma City died June 4. He was 

born July 20, 1927, and was a 
lifelong resident of Oklahoma 
City, graduating from Capitol 
Hill High School. He was 
inducted into the u.s. army 
and served until the end of 
World War II. He later joined 
the 45th Infantry Division 
and served on active duty 
during the Korean Conflict. 
After returning to civilian life 
he competed his studies, earn-
ing a bachelor’s degree and a 
law degree from OCU. He 
practiced with the firm of 
Blevins and york until he was 
appointed district judge, serv-
ing from 1984 until his retire-
ment in 1998. He was a 
Mason for 69 years, Boy Scout 
leader and a past president of 
the Capitol Hill Kiwanis Club. 
He was an ordained elder and 

deacon, and a member of the 
board of trustees for Westmin-
ster Presbyterian Church. 
Memorial donations may be 
made to goodland Academy, 
P.O. Box 1056, Hugo, 74743.

John Breathwit of Oklahoma 
City died July 4. He was 

born Dec. 21, 1953, in Lawton 
and attended Lawton High 
School. He was a standout 
basketball player at both OU 
and Louisiana State Universi-
ty, and he earned a J.D. from 
the OU College of Law in 
1982. He began his law career 
at the Andrews Davis law 
firm, and in 2000, he formed 
the law firm of Breathwit & 
Patton. He considered the 
season he volunteered as a 
basketball coach for inner- 
city kids one of his finest 
accomplishments. Among his 
survivors is his wife and law 
partner, OBA member 
Babette Patton. Memorial 
donations may be made to 
Fraxa Research Foundation, 
45 Pleasant Street, Newbury-
port, Mass., 01950.

titled “ADA-Safe Job De-
scriptions: HR’s How-To 
for Defining Essential Func-
tions,” presented by HR Hero 
in June. He also presented 
“Americans with Disabilities 
Act: ADA Danger Zone” dur-
ing the Oklahoma Municipal 
League Employment Seminar 
at Rose State College in July.

McAfee & Taft attorneys 
roberta Fields, Chris 

Paul and nathan Whatley 
were the featured panelists 
for the nationally broadcast 
webinar titled “Avoiding the 
hazards of workplace safety 

programs,” presented by 
EmployerLINC in June.

McAfee & Taft attorney 
Bill Freudenrich was a 

featured presenter for the 
nationally broadcast webinar 
titled “Hostage or Hero: Tak-
ing Control of the Renewal 
Process,” presented by 
EmployerLINC in June.

McAfee & Taft attorney 
tony Puckett presented 

“Employment Update” dur-
ing the Oklahoma Municipal 
League Employment Seminar 
at Rose State College in July.

McAfee & Taft attorneys 
Kathy neal and sharo-

lyn Whiting-ralston were 
the featured panelists for the 
nationally broadcast webinar 
titled “Handling Harassment 
(or Similar Types of) Com-
plaints,” presented by 
EmployerLINC in July.

Submit news items via email to: 
Lori Rasmussen
Communications Dept.
Oklahoma Bar Aassociation
(405) 416-7017 
barbriefs@okbar.org

Articles for the Sept. 8 issue 
must be received by Aug. 13.
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Carol ann tyree Burris of 
Muskogee died Feb. 13. 

She was born in Muskogee on 
Jan. 10, 1937, and graduated 
from Muskogee Central High 
School in 1955. She earned a 
B.S. in education from NSU in 
1965 and a master’s degree in 
gifted education in 1981, 
teaching for 15 years before 
attending law school. She 
graduated from the TU Col-
lege of Law in 1984, first 
working as a trust attorney 
for a Muskogee bank and 
later entering private practice. 
She was a member of numer-
ous educational organizations 
as well as the Muskogee 
County Bar Association, and 
she served as past president 
of the Oklahoma Judicial Con-
ference Auxiliary. Among her 
survivors is her husband, 
OBA member and retired 
Judge Lyle Burris. Memorial 
contributions may be made to 
Oklahoma Medical Research 
Foundation.

Donald lew Cooper of 
Oklahoma City died June 

20. He was born July 28, 1932, 
in Tulsa, and he graduated 
from Will Rogers High School 
in 1950. He graduated from 
Oklahoma A&M (OSU) in 
1954 and earned his law 
degree from the OU College 
of Law in 1959. He served in 
the u.s. air Force and air 
Force reserve. As an attorney, 
he practiced law in the munic-
ipal counselor’s office of the 
City of Oklahoma City and 
later became a partner in the 
law firm of Rainey, Flynn, 
Ross, Rice and Binns, practic-
ing for more than 50 years. 
His hobbies included hunting, 
fishing and hiking with his 
sons, reading and crossword 
puzzles. Memorials may be 
made to the Parkinson’s 
Foundation or Village Chris-
tian Church.

HC. “Hank” Cooper of
. Oklahoma City died 

July 6. He was born Sept. 6, 
1938, and attended Capitol 
Hill High School and the Uni-
versity of Oklahoma. He was 
a 1964 graduate of the OCU 
School of Law. After gradua-
tion, he joined the Oklahoma 
County District Attorney’s 
Office. Later he entered pri-
vate practice and maintained 
a successful law practice 
throughout his lifetime. He 
was a lifelong member of 
Putnam City Baptist Church 
and a dedicated member of 
the India Shrine Center. He 
greatly enjoyed boating, fish-
ing, hunting, reading and 
spending time with his family. 
Memorial contributions may 
be made to the building fund 
at Putnam City Baptist 
Church.

gail Craytor of Broken 
Bow died May 22. He 

was born April 18, 1932, in 
Leoti, Kan. He served for four 
years as a member of the u.s. 
navy during the Korean 
Conflict. Following his mili-
tary service, he earned a bach-
elor’s degree in electrical 
engineering at Colorado Uni-
versity. He later earned a law 
degree from the University of 
Denver College of Law. He 
practiced law for six years 
before running for district 
judge, serving Oklahoma’s 
17th Judicial District until his 
retirement in 1995. He was a 
member of the First Baptist 
Church and a Mason. 

Mark W. Hayes of Oklaho-
ma City died May 21. 

He was born Aug. 19, 1957. 
He was a 1999 graduate of 
the OCU School of Law.

C Wayne litchfield of
. Oklahoma City died July 

6. He was born Oct. 29, 1933, 
in Wynnewood and attended 

Wynnewood High School. He 
attended Southern Methodist 
University on a football 
scholarship. He was a CPA 
after he graduated, and he 
earned a J.D. from the OU 
College of Law in 1960. He 
loved the law and was an 
avid OU football fan. Memo-
rial donations can be made 
to City Care’s Whiz Kids, an 
organization dedicated to 
teaching inner-city children 
how to read. 

James Wilson mcCall of 
Hillsborough, Calif., died 

July 13. He was born in Nor-
man March 10, 1953, and 
graduated from OU in 1974 
with a B.A. in letters. He 
earned his J.D. from the OU 
College of Law in 1977. He 
also earned an M.B.A. from 
the Harvard Business School 
in 1984. His work experience 
included McKinsey, goldman 
Sachs and Security Pacific/
Bank of America Venture 
Capital group. He joined Intel 
Corporation in Santa Clara, 
Calif., in 1997 where he 
remained until his death. He 
was an avid golfer member 
and belonged to the Society 
of the Cincinnati, whose 
members are descendants of 
the officers who served in 
general george Washington’s 
Revolutionary Army. Memori-
al contributions may be made 
to The Cancer Center, Stan-
ford University Medical Cen-
ter, 875 Blake Wilbur Drive, 
Stanford, Calif., 94305.

Robert e. miles of Tulsa 
died May 26. He was born 

March 27, 1925, in garber and 
graduated from Ponca City 
High School in 1943. After 
farming and ranching in the 
Ponca area, he attended TU. 
He worked his way through 
TU College of Law and grad-
uated in 1965. He practiced 
for 30 years before retiring. 
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His pride and joy were his 
children and grandchildren.

Floyd Kelsey Propps of 
Edmond died May 14. 

He was born July 8, 1950, in 
Woodward and graduated 
from Mangum High School in 
1968. He earned a bachelor’s 
degree at Phillips University 
in Enid, a master’s at OU and 
a J.D. from the OCU School of 
Law in 1990. He practiced 
health care law in Oklahoma 
and Florida and assisted nurs-
ing home owners in obtaining 
the necessary permits for sales 
and expansion projects. He 
also taught future nursing 
home administrators in their 
education program. He 
enjoyed playing music and 
performed oldies rock and 
roll with his band, “The 
Changing Times.” Memorial 
contributions may be made 
to the Mangum High School 
Alumni Scholarship, P.O. 
Box 8, Mangum, 73554. 

Joe Brett reynolds died May 
8. He was born in Oklaho-

ma City on June 29, 1967, and 
graduated from Moore High 
School. He earned a degree in 
finance from OU in 1990. As 
an undergraduate, he was 
NCAA wrestling champion 
and a two-time All-American. 
He was a 1992 graduate of the 
OCU School of Law, and he 
practiced in the area of crimi-
nal defense. He was known as 
a zealous advocate for his cli-
ents. Outside the practice of 
law, his primary focus was his 
three children. 

Retired Judge robert J. 
scott of Pawnee died May 

19. He was born Nov. 22, 
1924, in Arkansas City, Kan. 
He entered the u.s. air Force 
out of high school and 
served as an aerial gunner 
during World War II. He later 

completed his studies at OU, 
earning a law degree in 1953. 
He established a firm in Paw-
nee in that same year, and 
maintained his practice until 
he became district judge of 
Tulsa and Pawnee Counties in 
1983, serving until 1993. He 
was a member of the Board of 
Bar Examiners from 1969 until 
1976. He was a member of the 
First Christian Church of 
Pawnee where he served as 
deacon, elder emeritus and 
trustee. 

Elton edward thompson 
of Poteau died May 12. He 

was born August 29, 1925, in 
Harmony and was a graduate 
of Wister High School. He 
was a veteran of the u.s. 
marine Corps, serving in 
World War II in the south 
Pacific on Okinawa and 
Peleliu Island, in action in 
defense of new Guinea, 
Cape Gloucester and new 
Britain, and the occupation 
of China. He was a graduate 
of OSU and received his law 
degree from the University of 
Arkansas in 1951. He prac-
ticed law in LeFlore County 
for 61 years. 

Jennifer lee thompson of 
Oklahoma City died on July 

10. She was born on Oct. 24, 
1974, in Oklahoma City and 
attended Casady School. She 
attended Southern Methodist 
University, graduating with a 
double degree in French and 
geology. She graduated from 
the OU College of Law in 
2000. She practiced primarily 
in the area of family law for 
almost 10 years. She was also 
active in the Oklahoma Coun-
ty Bar Association. Among 
her survivors is her mother 
and law partner, Carolyn S. 
Thompson. Memorial dona-
tions may be made to the 
Peggy and Charles Stephen-

son Cancer Center at the OU 
Health Sciences Center. 

Judge Donnita Weinkauf 
Wynn of McAlester died 

July 31. She was born Nov. 29, 
1957, in Stillwater and raised 
in Oklahoma City and Tulsa, 
graduating from Central High 
School in 1975. She attended 
OU and graduated from TU 
in 1979, earning a B.S. in 
finance. She earned her J.D. 
from the TU College of Law 
in 1982. From 1986 to 1992, 
she served as vice president 
and manager of land devel-
opment for Weinkauf Petro-
leum Inc. in Tulsa. From 1992 
to 1994, she entered private 
practice in McAlester and was 
hired as an assistant district 
attorney in 1994 for Pittsburg 
County. She was appointed 
district attorney for Haskell 
and Pittsburg counties, serv-
ing from 1995 to 1999. After 
returning to private practice, 
she was appointed Pittsburg 
County special judge in 2005 
and continued in that position 
until her death. She served as 
secretary of the Tulsa Land-
man’s Association and was 
president of the Junior Associ-
ation of the Tulsa Boys Home. 
She was a member of the 
Pittsburg County Bar Associa-
tion and has been a member 
of the Oklahoma Department 
of Corrections Community 
Sentencing Council for Pitts-
burg County since her 
appointment to the bench in 
2005. She was also involved 
in numerous community and 
civic organizations as well as 
St. John Evangelist Catholic 
Church in McAlester. Memori-
al donations may be made 
Oklahoma Medical Research 
Foundation — Cancer or Pul-
monary Research, 825 North-
east 13th Street, Oklahoma 
City, OK, 73104.
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INTERESTED IN PURCHASINg PRODUCINg & 
NON-PRODUCINg Minerals; ORRI; O & g Interests. 
Please contact: Patrick Cowan, CPL, CSW Corporation, 
P.O. Box 21655, Oklahoma City, OK 73156-1655; 405- 
755-7200; Fax 405-755-5555; email: pcowan@cox.net.

Arthur D. Linville 405-636-1522

Board Certified
Diplomate — ABFE 
Life Fellow — ACFE

Court Qualified
Former OSBI Agent 
FBI National Academy

HanDWrItInG IDentIFICatIOn 
POlYGraPH eXamInatIOn

OF COunsel leGal resOurCes — sInCe 1992 — 
Exclusive research & writing. Highest quality: trial and 
appellate, state and federal, admitted and practiced  
U.S. Supreme Court. Over 20 published opinions with 
numerous reversals on certiorari. maryGaye leBoeuf 
405-728-9925, marygaye@cox.net.

servICes

CLASSIFIED ADS 

aPPeals and lItIGatIOn suPPOrt
Expert research and writing by a veteran generalist 
who thrives on variety. Virtually any subject or any 
type of project, large or small. NANCy K. ANDER-
SON, 405-682-9554, nkanderson@hotmail.com.

Creative. Clear. Concise.
ExPERT WITNESSES • ECONOMICS • VOCATIONAL • MEDICAL  
Fitzgerald Economic and Business Consulting 
Economic Damages, Lost Profits, Analysis, Business/
Pension Valuations, Employment, Discrimination, 
Divorce, Wrongful Discharge, Vocational Assessment, 
Life Care Plans, Medical Records Review, Oil and gas 
Law and Damages. National, Experience. Call Patrick 
Fitzgerald. 405-919-2312.

WANT TO PURCHASE MINERALS AND OTHER 
OIL/gAS INTERESTS. Send details to: P.O. Box 13557, 
Denver, CO 80201.

BRIEF WRITINg, APPEALS, RESEARCH AND DIS-
COVERy SUPPORT. Eighteen years experience in civil 
litigation. Backed by established firm. Neil D. Van Dal-
sem, Taylor, Ryan, Schmidt, Van Dalsem & Williams 
PC, 918-749-5566, nvandalsem@trsvlaw.com.

servICes

BUSINESS VALUATIONS: Marital Dissolution * Es-
tate, gift and Income Tax * Family Limited Partner-
ships * Buy-Sell Agreements * Mergers, Acquisitions, 
Reorganization and Bankruptcy * SBA/Bank required. 
Dual Certified by NACVA and IBA, experienced, reli-
able, established in 1982. Travel engagements accepted. 
Connally & Associates PC 918-743-8181 or bconnally@
connallypc.com.

DO yOU OR yOUR CLIENTS HAVE IRS PROBLEMS? 
Free consultation. Resolutions to all types of tax prob-
lems. Our clients never meet with the IRS. The Law 
Office of Travis W. Watkins PC. 405-607-1192 ext. 112; 
918-877-2794; 800-721-7054 24 hrs. www.taxhelpok.com.

Kirkpatrick Oil & gas is interested in purchasing 
producing and non-producing oil and gas interests 

Please Contact: 
Land@kirkpatrickoil.com or 405-840-2882 

1001 West Wilshire Boulevard 
Oklahoma City, OK 73116 | Kirkpatrickoil.com

OFFICe sPaCeFreelanCe leGal servICes – Lawyer with 
highest rating and with 30+ years’ experience on both 
sides of the table is available for strategic planning, 
legal research and writing in all state and federal trial 
and appellate courts and administrative agencies. 
Admitted and practiced before the United States 
Supreme Court. Janice M. Dansby, 405-833-2813, 
jdansby@concentric.net.

traFFIC aCCIDent reCOnstruCtIOn 
InvestIGatIOn • analYsIs • evaluatIOn • testImOnY

25 years in business with over 20,000 cases. Experienced in 
automobile, truck, railroad, motorcycle, and construction zone 
accidents for plaintiffs or defendants. OKC Police Dept. 22 
years. Investigator or supervisor of more than 16,000 accidents. 
Jim G. Jackson & associates edmond, OK 405-348-7930

meDIatIOn OF emInent DOmaIn DIsPutes
Eminent Domain ADR, LLC

Stanley A. Leasure, Managing Member
Springfield, Missouri

www.edom-adr.com || stan.leasure@edom-adr.com 
║ 417.522.4897

sPYDer InvestIGatIOns
 Investigation/Report/Photographs/Testimony
*  Licensed Private Investigator with over 25 years 

experience in law enforcement and fraud investigation.
* Willing to travel; reasonable rates; 24 hour surveillance
gail giargiari: 405-258-7575; ggiargiari246@gmail.com
License Number: 12Ag163455

LEARN SSA REPRESENTATION. Are you looking for a 
new/add-on career path? With over 40 years of repre-
senting SSA clients seeking disability, I can teach you 
how. Teaching is at my office for 4 hours plus 6 months of 
answering your questions by calls or e-mail. $1,500.00. 
Jim grennan. See www.oklahomacitydisability.com.

LUxURy OFFICE SPACE – Copier, fax, phones, re-
ception, internet, alarm system, kitchen, conference 
room, front and rear parking and your name on the 
building.  Contact J.R. Homsey, 4528 N. Classen Blvd., 
OKC.  405-524-1011.
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gROWINg LITIgATION FIRM with offices in Okla-
homa City and Enid seeks associate attorney for Enid 
office with one (1) to three (3) years general litigation 
experience. Position will require legal research, writ-
ing, direct client contact, depositions and trial experi-
ence. Excellent benefits. Salary and bonus potential 
commensurate with experience and performance. 
Please send résumé, with references, to: P.O. Box 1549, 
Enid, OK 73702.

POsItIOns avaIlaBle

assistant General Counsel
The responsibilities of this position will include 

advising company’s management on a wide array of 
issues including: consumer, mortgage and business 
lending issues, bank operational, deposit, trust and 
corporate records issues; bank regulatory and compli-
ance matters; litigation including oversight of external 
counsel; reviewing and drafting complex documents 
including real estate documents, loan documents and 
general contracts. This position will also work with 
other corporate attorneys in all divisions of the Com-
pany including retail banking, mortgage servicing 
and real estate.

The qualified candidate will posses a law degree 
and must have 3 to 5 years of legal experience in ei-
ther real estate, banking or residential mortgage ser-
vicing with a law firm or financial institution. Candi-
date must be licensed in Oklahoma or be willing to 
pursue same immediately. The successful candidate 
will have excellent academic credentials, strong 
drafting, negotiation and oral communication skills 
and must possess the ability to manage large num-
bers of projects simultaneously in a variety of legal 
areas. The candidate must be able to work under 
pressure and have good judgment and the ability to 
identify potential legal issues. good writing, research 
and communication skills are required.

If you are interested in this position, please visit 
our website to complete an online application:

www.midfirst.jobs

AA/EOE               M/F/D/V

POsItIOns avaIlaBle

ASSISTANT ATTORNEy gENERAL. Experienced 
attorney in general Counsel Section of the Attorney 
general’s Office. Strong research and writing skills 
required. Duties include representation of State in ad-
ministrative disciplinary proceedings against health 
professionals and in appellate proceedings arising 
from such actions. Send résumé and writing sample to  
resumes@oag.ok.gov. Excellent benefits, including 
state pension program. Salary is commensurate with 
experience. EOE.

OKLAHOMA CITy TITLE COMPANy seeks experi-
enced real property attorney. Must have experience in 
abstract examination for title insurance purposes. gen-
eral computer skills preferred. Please send your replies 
to “Box M,” Oklahoma Bar Association, P.O. Box 53036, 
Oklahoma City, OK 73152.

OKLAHOMA CITy WORKERS COMPENSATION 
DEFENSE FIRM seeks associate with 3-5 years experi-
ence. Please submit résumé and cover letter with salary 
requirements to “Box I” Oklahoma Bar Association, 
P.O. Box 53036, Oklahoma City, OK 73152.

SOCIAL SECURITy DISABILITy ATTORNEy NEED-
ED for busy Tulsa firm. 3+ years’ experience required. 
Competitive salary and benefits package. Please sub-
mit résumé to “Box CC” Oklahoma Bar Association, 
P.O. Box 53036, Oklahoma City, OK 73152.

OKLAHOMA CITy MORTgAgE COMPANy seeks 
full-time in-house counsel, licensed to practice in Okla-
homa, to deal with regulatory compliance and to pro-
vide legal counsel on a variety of issues.  Must be detail 
oriented, and have familiarity with banking, consumer 
finance, and lending regulations at both the state and 
federal level.  Prior job experience in banking or the 
mortgage industry a plus. Salary based upon experi-
ence. Send résumé with references and salary require-
ments to 1016atty@gmail.com.

THE UNIVERSITy OF OKLAHOMA, Office of Legal 
Counsel, seeks an attorney licensed in the State of Okla-
homa with five or more years of licensed legal practice 
to fill the position of Director of University Collections.  
Responsibilities include oversight and management of 
the University’s delinquent accounts portfolio, filing 
and representing the University in approximately 1,200 
collection and/or forcible entry and detainer actions 
each year throughout the state, management of an 8-10 
person support staff; prepare and operate within an ad-
ministrative budget, coordinate with University de-
partment heads regarding services, administer tax in-
tercept services, and general legal research, writing, 
and services as assigned. All applicants must have a 
J.D. from an ABA accredited law school, court room ex-
perience, excellent academic credentials, valid driver’s 
license, superior communication skills, ability to multi-
task while being detail oriented, strong analytical and 
writing skills, and proficiency navigating WestLaw. 
Preference will be given to candidates with experience 
in collections, bankruptcy, and tax law. For additional 
information or to apply, go to: www.jobs.ou.edu/ 
applicants. The Position requisition number is 14485. 
The University of Oklahoma is an Affirmative Action/
Equal Opportunity employer.

FULL TIME POSITION AS ASSOCIATE ATTORNEy 
for large Tulsa law firm. Must be fluent in Spanish, 
have a broad knowledge of the law and good telephone 
skills. Send résumés to: Human Resources Dept. P.O. 
Box 1046, Tulsa, OK 74101.

IMMEDIATE OPENINg FOR LEgAL SECRETARy 
position for small central Oklahoma City oil and gas 
law firm. Exemplary computer skills in Excel, Power-
Point and Word required. Leasehold title experience a 
plus. 3 years’ minimum experience. Salary commensu-
rate with experience. Please send résumé and salary 
requirement to: “Box AA” Oklahoma Bar Association, 
P.O. Box 53036, Oklahoma City, OK 73152.
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POsItIOns avaIlaBle

ASSOCIATE ATTORNEy POSITION: 
IMMIgRATION/FAMILy LAW:

North Oklahoma City Law Firm has two full time 
openings for associate attorneys with 1 to 5 years 
of experience in immigration and /or family law. 
Spanish a plus. Salary and compensation commen-
surate with experience.
Send Résumés to LawFirmOklahoma@gmail.com.

POsItIOns avaIlaBle

DOWNTOWN OKC LAW FIRM seeks paralegal/legal 
assistant for busy insurance defense department. A 
minimum of three years’ experience in workers’ com-
pensation a must. Competitive salary and great bene-
fits. Please send résumé and salary requirement to: 
“Box BB” Oklahoma Bar Association, P.O. Box 53036, 
Oklahoma City, OK 73152.

gROWINg BRICKTOWN LAW FIRM seeks motivated 
and entrepreneurial-minded attorneys with the indi-
cated experience in the following practice areas: 2+ 
years of general business transactions and mergers/ac-
quisition experience; 2+ years of taxation experience; 
2-3 and/or 5+ years of insurance coverage, insurance 
bad faith, general insurance defense, and trucking/
transportation litigation experience. We are looking for 
a select few resourceful individuals who want to be 
part of a unique team of lawyers and work on a wide 
variety of business, banking, real estate, and interna-
tional transactions as well as defense litigation. Tired of 
working long hours for just a salary? Our compensa-
tion package allows ultimate flexibility with regard to 
income and work load. Want to actually see a reward 
from generating business? We have a great origination 
policy, too. Send résumé and cover letter/video corre-
spondence clip outlining practice area experience and 
why you are ready to work in a different kind of firm, 
to Employment@PalmerWantland.com.

SMALL REgIONAL LAW FIRM SEEKS ExPERI-
ENCED LEgAL ASSISTANT. Responsibilities include 
drafting documents, scheduling appointments/court 
dates, client contact, billing and administrative duties. 
Applicants must be proficient with Microsoft Office 
Suite as well as billing and litigation software. Please 
direct résumés to tulsalawfirmjobs@gmail.com.

SOUTH TULSA LAW FIRM is seeking a paralegal with 
background experience in insurance defense, trucking 
experience would be a plus. The duties involve the 
management of all of the documents related to the de-
fense of personal injury case. The ability to request, or-
ganize and review medical records is a must. The du-
ties also include preparing matters for significant 
events such as a deposition, mediation or trial.  Candi-
date should have excellent organization skills. If inter-
ested, please send résumé to amy@cgmlawok.com.

LEgAL SECRETARy WITH 1-3 yEARS ExPERIENCE 
for small NW OKC office. Must be able to work inde-
pendently and have stable job history. Health and den-
tal insurance provided. Please fax résumé and salary 
requirements to 405-242-2228.

FOr sale

PARALEgAL.  Oklahoma Health Care Authority, 
$41.8K to $71K + State Benefits! Requires a Bachelor’s 
degree, or 4years paralegal/legal assistant experience, 
or an equivalent combination of education and experi-
ence. Submit application & questionnaire from website. 
Deadline: August 20. www.okhca.org/jobs. EOE.

FOR SALE – NATIVE AMERICAN ART COLLEC-
TION. Over 40 originals and limited editions. Artists 
include Big Bow, Crumbo, Redbird, Hawk, Stroud, 
and others. From family estate. Cannot display all so 
selling rest as collection. Includes frames, glass. 
$23,000 obo. Perfect for law office, corporate office, 
collector. 405-329-3169.

NORMAN CONDO FOR SALE – Two bedroom with 
all appliances, recently refurbished. Quiet, trees, next 
to OU golf course. great for law student or weekend 
visits. $76,500. K. Clark Phipps @ 918-978-6757.

POsItIOn WanteD

ExPERIENCED LAWyER SEEKINg POSITION in an in-
tellectual property practice or in other areas – anticipates 
moving to Oklahoma from Illinois – résumé available on 
request – contact John Thompson Brown at 23777 Hillfarm 
Court, Lake Barrington, Illinois 60010, phone 847-842-
1684 or email johnthompsonbrown@yahoo.com.

MCAFEE & TAFT IS SEEKINg TWO ASSOCIATE AT-
TORNEyS to join its expanding Business Transactions 
practice group for the following positions: BUSINESS 
TRANSACTIONAL ASSOCIATE with 2-4 years of ex-
perience in the areas of mergers and acquisitions, debt 
and equity financings, entity formation and restructur-
ing, complex business transactions and contracts. Ideal 
candidates will have experience in preparing transac-
tional documents, operating agreements and corporate 
documentation and in conducting due diligence and 
legal research.  Prior business or financial experience a 
plus. OIL AND gAS ASSOCIATE with at least two 
years experience.  Ideal candidates will have experi-
ence in the acquisition, disposition and/or develop-
ment of oil and gas properties, drafting or reviewing 
title opinions, and negotiating and preparing energy 
industry contracts, including oil and gas leases, joint 
operating agreements, farmout agreements, participa-
tion agreements, marketing agreements, surface dam-
ages agreements, pipeline right-of-way agreements, 
equipment leases and master service agreements. All 
inquiries will be treated confidentially. Top academic 
performance, strong writing and analytical skills, inter-
personal skills, and the ability to work in a team envi-
ronment are required. Please submit résumé and law 
school transcript to Rodney Hunsinger at McAfee & 
Taft A Professional Corporation, Tenth Floor, Two 
Leadership Square, 211 N. Robinson, Oklahoma City, 
OK 73102. No emails or phone calls, please.
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THE bACK PAGE 

This past June my wife 
Julie and I loaded up the 
white van and headed 
toward Shell Knob, Mo. We 
were taking our son Mat-
thew, who has autism and 
will be a high school senior 
this fall, to camp for the 
very first time. 

If we could actually 
leave him, he would be 
there from Monday 
through Saturday without 
us. It seemed only weeks 
ago we had dropped Matt 
off for his first day of kin-
dergarten. I said to myself, 
“We can do this, we can do this; he is 
ready for this big step.” From time to 
time on the drive, I glanced over and 
noticed that Julie was breathing 
deliberately -- convincing herself 
that she could do it. Can you hear 
the “I think I can” refrain from 
“The Little Engine that Could”?

Matt prefers to stay at “the brick 
house” with his iPad and his cell 
phone — he is a teenager after all. 
Matt prefers, also, to sleep in his own 
“comfy” bed. If you know anything 
about people with autism, you know 
that change is hard — this would be 
a slight understatement. 

When we mentioned to Matt that 
he would be going to camp, he didn’t 
have the expected meltdown. He just 
seemed to go with the idea. That is 
until about halfway there. Matt real-
ized that he was actually, really, defi-
nitely, going to camp. The dammed-
up moaning broke free and Matt’s 
lamentations about the lonely brick 
house and the unoccupied comfy bed 
flooded the white van. As we got 
closer, with some sense of reserva-
tion, Matt said, “I don’t think we’re 
in Oklahoma anymore.” 

As we finally passed the entry 
gate and into the designated unload-
ing area, both sides of the road were 

lined with cheering camp counselors 
welcoming the campers and their 
families. It was beautiful. Matt’s 
cabin was pretty rustic, no air condi-
tioning (giant attic fans) — but with 
a great view of Table Rock Lake. Julie 
and I kind of wanted to stay — just 
for the view — really. Anyway, we 
got Matt’s stuff situated and chatted 
a bit with Kailey — a pretty, energet-
ic young woman from Texas — about 
being Matt’s counselor for the week. 
Julie and I talked over each other try-
ing to get out 19 years’ worth of 
Matt-experience so Kailey (and 
Matt’s parents) would be able 
to survive the week. She listened 
patiently and said, “We’re going to 
have a great week aren’t we, Matt?” 
Matt said, “you bet,” but his 
response was Eeyore-like and 
lacked Kailey’s enthusiasm.

Already time for goodbyes. Matt 
and Kailey and the other campers 
and counselors all gathered in the 
center of camp for parent dispersal. 
But what about his bedtime routine? 
He burns easily; will you make sure 
he gets plenty of sunscreen? Be a 
brave camper Matt, will you? Julie 
asked me, “Do you think we can do 
this?” yes, I think we can. 

During the week, we fretted and 
fussed and wondered as you might 
expect. We were able to send emails 

and received updates 
that seemed a little too 
generic. “your camper is 
doing well, has partici-
pated, and is eating and 
sleeping well.” Really? 
That’s it?

The scene on pick-up 
day was a lot like drop-
off day without the 
cheering. We found Matt 
alive, not sunburned, and 
approximately the same 
weight he was when we 
dropped him off. It was 
clear that he had made 
new friends.  

We met for the closing ceremony 
that included music, prayer and a 
video of the week’s activities. We 
saw that Matt had canoed, jumped 
on a trampoline, sung and danced, 
and rode the barn swing — a two-
story leap of faith on a rope. As Kai-
ley had predicted, they had a great 
week. We saw the counselors as real 
super heroes. These fearless volun-
teers have chosen to serve kids with 
special needs and their families. 
Their service is a lavish and much-
appreciated gift.

As Julie, Matt and I walked to the 
white van, I am quite sure I heard 
through the rustling leaves of the 
beautiful Ozark hills — “I thought 
I could, I thought I could.” When 
asked about whether he would like 
to go to camp next year, Matt simply 
said, “Never you mind about next 
year.” Matt is right, next year will 
be here soon enough.

If you know someone who cares 
for a loved one with disabilities, 
please let them know about the 
superheroes of Camp Barnabas. 
Check it out for yourself at 
www.campbarnabas.org.

Mr. Thomas is a trial attorney for the 
Office of the U.S. Trustee in Tulsa.

Camp barnabas Isn’t a Place, 
It’s a Gift
By Paul R. Thomas






