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THE RICHARD AND AJJONES GRANT

Presented by

RICHARD AND AJ JONES
AJJONES, ATTORNEY AT LAW P.C.

The Grant will be awarded to further the professional practice of law in the State of Oklahoma, and to promote
entrepreneurial-minded persons who will strive to enhance the honorable profession of law.

One graduate from the University of Oklahoma College of Law and one graduate from Oklahoma City University
School of Law will be selected.

This grant will provide recipients with office space and all utilities
for one full year beginning on their start date. To apply, you must

meet the following qualifications: Gandidates should apply by

o sending interest to “Box S,”
Graduated law school within the last two years from: g

Oklahoma Bar Association,
P.O. Box 53036, Oklahoma
(a) The University of Oklahoma, or City, OK 73152.

(b) Oklahoma City University

Passed the Oklahoma Bar Exam within the last two years
Been admitted to practice law in the State of Oklahoma
Sworn in by the Supreme Court within the last two years
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By Allen Smallwood

The spring of 1967 found me as a 19-year-old
Marine rifleman in an infantry platoon halfway
around the world. I had been “in country” since the
previous December and sometime in late March or
early April (you lost track of the time over there) my
unit was out of the “bush” and was engaged in what
amounted to glorified guard duty on a small perime-
ter on the extreme north end of the Chu Lai Marine
Air Base. We were on a narrow peninsula that jutted
into the south China Sea called Tam Ky. At that time,
that peninsula had been virtually untouched by the
war and passed for the closest thing to a “rear area”
as you could find. We regularly ran patrols through
the half dozen or so small villages dotted throughout
the peninsula. We knew there had to be Viet Cong in
those villages, or close by. But for the odd mortar
round lobbed inside the perimeter every other night
or so, it was really pretty quiet. I don’t recall firing
my rifle the entire three weeks we were there.

The first morning we were preparing to go on a
small squad-sized patrol through the
nearest village when I noticed a young
man who appeared to be no more
than seven or eight years of age

(4 feet 9 inches tall, maybe 65 pounds)
approach and wave. While we were
used to seeing kids in the villages, I
don’t recall ever seeing a child this
small approach a group of fully armed
infantrymen by himself. It was one of
those moments in your life when you,
for some inexplicable reason, immedi-
ately make an almost visceral contact

President Smallwood
practices in Tulsa.
amsmallw@swbell.net
(918) 582-1993
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with another human being. I said “hi,”
he smiled and said something in Viet-
namese I did not understand. I was
struck by the deep bullfrog croaking
voice that came out of such a small
body. One of the guys in the unit said
to ask him if he could get us some beer
or Cokes. He did not appear to under-
stand, and as we were leaving on the

The Oklahoma Bar Journal

President Smallwood with his
friend, You.

patrol, we kind of shooed him
away. I figured that would be
the last of him.

Shortly after daybreak the
next morning, he appeared
with two 8-ounce, old Coca-
Cola bottles full of what were
marginally cool Coke and a
couple of cans of Philipino
Tiger Beer. He gave them to
me and said in English, “Hi,
pack a Salem?” It was obvious
that he was bartering the
Cokes and beer for a pack of
Salem cigarettes, which I
quickly secured from a buddy
who smoked menthols. I think
the cigarettes were actually
Kool’s, and not Salem’s, but it
didn’t appear that the kid

continued on page 1242
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LAW

Current Status of the UCC

By Alvin C. Harrell and Fred H. Miller

LEGISLATIVE UPDATE

ationwide, state legislative activity for uniform acts pro-
duced by the Uniform Law Conference (ULC)' is off to a
significant start in 2010. Focusing on the Uniform Com-
mercial Code (UCC), as of the date of this article there have been
11 introductions.? The current state of the UCC in terms of recent

enactments is as follows:

e The 2001 revision of Article 1 has been
adopted in 38 states.’

e The 1987/1990 versions of Article 2A
have been adopted in every state except
Louisiana and Puerto Rico (which are
civil law jurisdictions).

® The 2003 and 2005 amendments to Articles
2 and 2A have not been adopted as yet.*

® The 1990 revisions of Articles 3 and 4
have been adopted in every state except
New York.

¢ The 2002 amendments to Articles 3 and 4
have been adopted in nine states (includ-
ing Oklahoma®).

¢ Article 4A has been adopted in all 50
states, the District of Columbia, Puerto
Rico and the U.S. Virgin Islands.

® The 1995 revision of Article 5 has been
adopted everywhere except Puerto Rico.

e Article 6 has been repealed in 48 states;
revised Article 6 has been adopted in
California, the District of Columbia and
Virginia; original Article 6 remains in
effect in Georgia and Maryland.

Vol. 81 — No. 14 — 5/15/2010

® The 2003 revision of Article 7 has been
adopted in 35 states.

e The 1994 revision of Article 8 has been
universally adopted.

* Revised Article 9 has been adopted in all
50 states, the District of Columbia, Puerto
Rico and the U.S. Virgin Islands.®

UCC AND RELATED DRAFTING AND
STUDY COMMITTEE ACTIVITY

Joint Review Committee for UCC Article 9

In early 2008, on the recommendation of the
Permanent Editorial Board for the Uniform
Commercial Code (PEB), the UCC sponsoring
organizations (the ULC and the American Law
Institute (ALI)) appointed a Joint Review Com-
mittee (JRC) to study issues that have arisen
since revised Article 9 was completed in 1999.
The JRC issued a report identifying a discreet
list of issues and in the fall of 2008 it was autho-
rized to begin drafting a limited range of pro-
posed revisions. In determining what issues to
address, the PEB and JRC have been guided by
the following principles:

* No change that alters a policy decision
made during the process of drafting
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revised Article 9 will be made unless it
appears that the current provision is cre-
ating significant problems in practice;

* changes to the text will focus on areas
where the current text is ambiguous or
creates substantial problems in practice,
or where significant non-uniformity in
the states suggests that a revision should
be considered; and

issues should be handled by changes to
the comments if the text is sufficiently
clear to enable courts to reach the correct
result but judicial decisions or problems
in practice indicate that clarification
might be desirable.

The JRC presented a draft of proposed Article
9 revisions at the ULC’s 2009 Annual Meeting
and subsequently has been preparing a final
draft for approval at the ULC and ALI 2010
Annual Meetings. The process is going well
and it is anticipated that the proposed revi-
sions will begin to be introduced in the state
legislatures in 2011 The proposed revisions
include a number of beneficial changes, some
of which relate to the form of a financing state-
ment, and in this regard the JRC is working
closely with the International Association of
Commercial Administrators, which publishes
the forms and prepares model regulations for
central filing offices.®

The most difficult and contentious issue for
the JRC has been providing further guidance as
to the determination of an individual debtor’s
name for purposes of a financing statement.
Currently, Article 9 provides almost no guid-
ance — it merely says to use the individual’s
name’ — and this has resulted in some contro-
versial case law and the adoption in a few
states of non-uniform amendments.”” The JRC
has reached a consensus that it will provide the
states with the option of adopting either a
“safe-harbor” rule or an “only-if” rule. Under
the latest draft of the safe-harbor approach,
Section 9-503(a)(4)(A) requires a secured party
to file under the debtor’s individual name but
a filing will be sufficient if it uses the name as
it appears on the debtor’s current driver’s
license or if it uses the debtor’s correct sur-
name and first personal name. The safe-harbor
approach should be helpful to filers but does
little to reduce the burden and risks the current
rule places on searchers."

The only-if approach provides the same level
of certainty for filers while reducing the bur-
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den on searchers. The latest draft provides that
if a debtor has a current driver’s license, the
only way to perfect will be by using the name
on the license. If the debtor does not have a
driver’s license, the test for sufficiency will be
the current test (the debtor’s individual name)
but with a safe-harbor feature: A filing will be
sufficient if it uses the debtor’s surname and
tirst personal name. Draft provisions also deal
with the potential name-change issues that
arise if a financing statement uses the name on
a driver’s license that expires before the trans-
action is concluded.

Although the work of the JRC is not done, it
has crafted proposed revisions that address
problems encountered under current Article 9
and should command the widespread support
necessary for rapid enactment."

Articles 2 and 2A and the Uniform Certificate
of Title Act

In 2010 the Oklahoma Legislature considered
H.B. 3104, which contained a number of the
2003/2005 amendments to the uniform text of
Articles 2 and 2A. UCC Article 2, promulgated
in the 1940s, has not been amended since, and
produces more litigation and transaction costs
than any other UCC Article (since the other
UCC Articles have all been subsequently
amended to better accommodate changes in
practice and technology and to settle ambigui-
ties and splits in court decisions). It is clear that
such an update is needed, but it is an unfortu-
nate reality that the public welfare does not
always prevail in legislative battles; as a result,
narrow interests, perhaps without a fair or full
study of the issues, may determine the out-
come. The Oklahoma Article 2 and 2A bill,
which omits most if not all of the controversial
provisions in the 2003 and 2005 uniform text
amendments, promises to provide tangible
benefits for Oklahoma businesses and citizens.
Efforts to update this important area of Okla-
homa law, and to preserve it as a matter of state
law from the continued threat of federal pre-
emption, will continue.*

Oklahoma also is considering the Uniform
Certificate of Title Act (UCOTA), as a carryover
bill from the 2009 session. A number of amend-
ments have been worked out with the Okla-
homa Tax Commission.”” Passage of the bill
will not only provide better coordination
between Title 47 of the Oklahoma Statutes and
UCC Articles 2, 2A and 9 (Article 2 does not
even recognize certificate of title issues, so this

Vol. 81 — No. 14 — 5/15/2010



coordination is badly needed), but will provide
a modern legal structure for certificate of title
administration.

INTERNATIONAL ISSUES
International Projects Generally

Greater numbers of international conven-
tions, dealing with subjects that traditionally
have been matters of state law, are being con-
cluded and, if ratified, may pre-empt areas of
state law covered by or relating to uniform
laws. To address these issues, the ULC has
developed a close working relationship with
the State Department’s Office of the Assistant
Legal Advisor for Private International Law,
known as L/PIL. Two attorneys from L/PIL
serve as advisory members of the ULC, and in
addition attorneys from L/PIL routinely par-
ticipate in the meetings of the ULC’s Interna-
tional Legal Developments Committee, which
advises the ULC Executive Committee on inter-
national issues, and in the meetings of the
various ULC study and drafting committees
working on specific projects. Advising is a two-
way street and several members of the ULC
serve on the State Department’s Advisory
Committee on Private International Law, pro-
viding L/PIL with advice on such issues as
whether the U.S. should encourage the devel-
opment of a convention in a particular area. As
an important aspect of the relationship, in
selecting members of its negotiating delega-
tions L/PIL gives strong consideration to ULC
members with expertise in the subject matter.

The ULC prefers that international conven-
tions be implemented through state legislation,
which can be accomplished through the use of
such vehicles as conditional spending and con-
ditional preemption.” However, this approach
is less appropriate when a convention has a
relatively minor effect on state law. Thus, the
decision on how to best implement a conven-
tion must be made on a case-by-case basis.

Joint Review Committee for Implementation of the
UN Convention on Independent Guarantees and
Stand-by Letters of Credit

As the name of this convention indicates, it
does not apply to commercial letters of credit
(although presumably it could be made appli-
cable to such by agreement), but it does cover
stand-by letters of credit (and independent
guarantees which, as used in other countries,
are much the same) and thus relates to UCC
Article 5. The ULC and ALl as sponsors of the

Vol. 81 — No. 14 — 5/15/2010

UCC, have formed a joint review committee
(JRC) and the JRC has concluded that the con-
vention should be ratified by the U.S. because
it is consistent with Article 5 except in two
respects, dealing with a different time limita-
tion on so-called perpetual letters of credit
and a question of setoff in connection with the
issuer’s performance which Article 5 leaves to
other state law.

The JRC has recommended, and the ULC
and ALI and the State Department have tenta-
tively agreed, that it would be inefficient to
attempt to amend UCC Article 5 in each juris-
diction by defining the transactions to which
the convention applies and then applying to

Another important convention
as to which the ULC and L/PIL
have concluded that ratification is
appropriate is the United Nations
Convention on the Use of Electronic
Communications in International

Contracts.
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those transactions the convention’s rules on
perpetual letters of credit and setoff. The current
approach to this issue is for the convention to be
implemented by federal legislation, drafted by
the JRC, providing that: a covered undertaking
(a letter of credit) that expressly states that it is
governed by the convention is governed by the
text of the convention; an undertaking that
expressly states that it is governed by a foreign
jurisdiction is governed by the law of that juris-
diction, including the convention as it is imple-
mented there; an undertaking that expressly
states that it is governed by the law of a U.S.
state is governed by that state’s law (i.e., that
state’s version of Article 5) and not the conven-
tion; and an undertaking that does not choose
the applicable law is governed by uniform
Article 5 except as to the two minor differences
noted above, in which cases it is governed by
the rule of the convention.” The references to
Article 5 in the proposed federal law refer to the
uniform text of Article 5 as approved by the
ULC and ALI, not as enacted in any particular
state. This will result in the enactment of the
uniform text of Article 5 as federal law for
these purposes, rather than pre-empting state
law by the language of the convention or by
implementing federal legislation whose lan-
guage might differ from that of Article 5.

United Nations Convention on the
Use of Electronic Communications in
International Contracts

Another important convention as to which the
ULC and L/PIL have concluded that ratification
is appropriate is the United Nations Convention
on the Use of Electronic Communications in
International Contracts. This convention
impacts the Uniform Electronic Transactions
Act (UETA), which has been enacted in 49
jurisdictions and whose application to the UCC
is largely limited to Articles 2 and 2A."* The
convention is for the most part consistent with
the UETA, but the final decision on whether to
seek implementation at the state or federal
level has not yet been made.

Committee on the Hague Securities Convention

The ULC has appointed a committee to work
with L/PIL to assist in the ratification and
implementation of this convention, which deals
with the choice of law issues that commonly
arise in cross-border transactions involving
securities held by a securities intermediary in
the indirect holding system. This convention
relates to UCC Articles 8 and 9.
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Other International Efforts Relating to the UCC

Although outside a formal committee struc-
ture, ULC and ALI members have been
involved in several other international ini-
tiatives that relate to the UCC. One is the
Convention on Substantive Rules Regarding
Intermediated Securities, which was approved
by UNIDROIT in October 2009. This conven-
tion seeks to harmonize core aspects of inter-
eststhat are transferred across borders between
dissimilar securities markets and to define
the basic rights and obligations of account
holders, intermediaries and others in these
circumstances, e.g., with regard to matters
such as: how credits are established; finality;
reversibility; loss allocation in the event of a
shortfall; and the effects of insolvency. Addi-
tional provisions cover practices such as lend-
ing and netting.

Another project involves the drafting of reg-
ulations to assist countries adopting the Model
Inter-American Law on Secured Transactions
(Model Law), which was promulgated by the
Organization of American States (OAS) in
2002. The Model Law is based on the principles
of Article 9 but, drawing from the law of Que-
bec, is drafted in a style oriented to a civil law
jurisdiction. The Model Law contemplates that
adopting countries will establish a registry
similar to the Article 9 filing system, to serve a
public notice function. The referenced project
involves the development of regulations to
implement such a registry. The resulting Model
Regulations on Secured Finance Registry were
adopted by the OAS in 2009.

ON-GOING ULC PROJECTS

Still other ULC efforts are less advanced or
only in the planning stage, as noted below.

Drafting Committee on Uniform Certificate of
Title for Vessels Act

This committee is drafting a proposed uni-
form act, modeled on UCOTA, designed to
establish a uniform certificate of title regime
for vessels. Anumber of states (including Okla-
homa) now issue certificates of title for boats,
but (as with the current certificate of title laws
covering vehicles) these laws are not uniform
and often do not relate well to UCC Articles 2,
2A or 9, or to federal law. This drafting com-
mittee has made significant progress and there
will be a reading of its draft at the ULC’s 2010
Annual Meeting; there is no reason to believe
that the project will not be completed in 2011.
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Drafting Committee on a
Manufactured-Housing Act

At its 2010 Midyear Meeting, the ULC’s
Executive Committee authorized the formation
of a drafting committee to work on an act deal-
ing with the conversion of manufactured homes
from personal property to real estate. Security
interests in manufactured homes as personal
property generally are governed by the appli-
cable certificate of title law and UCC Article 9,
but many states have statutes under which
such a home can be “de-titled” (i.e., the certifi-
cate of title can be cancelled), e.g., if the home
becomes real estate after it is placed on a per-
manent foundation.” These statutes operate in
a variety of ways and the ULC, aided by an
excellent report prepared by professor Ann
Burkhart of the University of Minnesota School
of Law and a study undertaken by the ULC
Joint Editorial Board for Uniform Real Property
Acts, has determined that a uniform act will
promote the interests of both lenders and hom-
eowners. The drafting committee has not yet
begun its work.

Study Committee on Payment Issues

This committee was created to: react to cer-
tain initiatives of Congress and the executive
branch that may impact aspects of the payment
Articles of the UCC; consider developments in
electronic payments; explore whether develop-
ing and developed alternative payment meth-
ods outside the UCC (like debit and credit
cards, stored value devices, and other payment
means that are superseding checks and cash in
many transactions) that are only partially cov-
ered by federal law or are governed mainly by
private contracts might benefit from “back up”
rules like those in UCC Article 4 for checks;
and explore whether rules should be created
that would smooth the transition from one
payment method to another or deal with the
rights and obligations of parties outside the
coverage of federal law or private contracts
and systems rules.

The committee has issued several detailed
papers on issues of practical significance, based
on comments from practicing lawyers and oth-
ers, and continues to seek comments. However,
given the focus by many interested constituen-
cies on issues at the federal level relating to the
current financial crisis,” and considering the
desirability of continued study and discussion
of these developments, the committee does not
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contemplate a more proactive role prior to at
least the fall of 2010.

IMPACT OF PEB COMMENTARIES

In 2009 the PEB issued a commentary (PEB
Commentary No. 16, July 1, 2009) on the case
of Winter Storm Shipping Ltd. v. TP1.* The court
in Winter Storm and certain other cases had
held that funds transfers in process under UCC
Article 4A were subject to seizure under federal
admiralty rules. This result was contrary to
UCC Sections 4A-502 and 4A-503, and reflected
a fundamental misunderstanding of how Arti-
cle 4A works. Article 4A does not involve trace-
able funds of an originator being transferred to
the beneficiary, but rather a series of payment
orders whereby the account of the originator is
debited to reimburse the originator’s bank for
its corresponding payment order to an inter-
mediary bank that must be reimbursed by the
originator’s bank for, in turn, the payment
order of the intermediary bank issued either to
a subsequent intermediary bank or to the ben-
eficiary’s bank.” Based on the new PEB Com-
mentary, Winter Storm and related cases were
overruled in Shipping Corp. of India v. Jaldhi
Ovuerseas Pte Ltd.* thus preserving the integrity
of UCC Article 4A in that context.

However, two other cases may threaten that
integrity in the domestic context, in effect
upholding a claim as if it attached to the funds
being transferred and rode with them through
their journey. The PEB is thus working on a com-
mentary to deal with those cases: Pioneer Fund-
ing Corp. v. American Financial Mortgage Corp.”
and Regions Bank v. The Provident Bank Inc.*

The PEB also is working on commentaries to
address: 1) the conversion of electronic chattel
paper to tangible chattel paper; and 2) the High-
land Capital case,” which erroneously character-
ized a negotiable instrument as a type of security.
The latter commentary, however, is currently on
hold because the Article 9 JRC is drafting amend-
ments to Article 8 that may resolve the issue.
Finally, the PEB is working on a definitive official
text of the UCC to remove technical errors and
inconsistencies that have arisen as it has been
amended from time to time, and is also consider-
ing one or more commentaries on the impact of
international conventions on the UCC.

CONCLUSION

The Oklahoma commissioners to the ULC
and the Oklahoma Bar Association Uniform
Laws Committee and UCC Committee will
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continue to support the progress and enact-
ments of UCC updates in Oklahoma, and the
development of Oklahoma comments for uni-
form laws,® in order to help keep the Okla-
homa UCC current and relevant, including
laws, both domestic and international, relating
to though not a part of the UCC.”

Authors” Note: This article is indebted to an article
by William H. Henning, distinguished professor,
University of Alabama School of Law, and Fred H.
Miller, George L. Cross research professor emeritus,
OU College of Law. The article appeared in the May
2010 issue of the UCC Bulletin published by
Thomson Reuters and is reprinted with the permis-
sion of Thomson Reuters, ©2010 and with the
permission of William H. Henning. For further
information about this publication please visit
www.west.thomson.com or call 8§00-328-9352. Pro-
fessor Henning is a Commissioner from Alabama to
the Uniform law Commission (ULC) and its imme-
diate past Executive Director. The views expressed
here are those of your authors and not necessarily
those of the ULC or any of its Members, and your
authors are responsible for any errors.

1. The ULC is also known as the National Conference of Commis-
sioners on Uniform State Laws (NCCUSL). As noted further in this
article, the Uniform Commercial Code is jointly sponsored by the ULC
and the American Law Institute.

2. Revised Article 1 has been introduced in Massachusetts, Missis-
sippi, Washington and Wisconsin; the 2002 amendments to Articles 3
and 4 have been introduced in Massachusetts and Mississippi; and
Revised Article 7 has been introduced in Florida, Georgia, Massachu-
setts, Washington and Wisconsin. The repeal of Article 6 has been
enacted in Wisconsin.

3. The ULC includes as “states” the District of Columbia, Puerto
Rico and the U.S. Virgin Islands. See ULC Constitution §9.1. See also
UCC § 1-201(b)(38). Citations in this article reference the current uni-
form text. Regarding Indian tribes, see id., and infra note 29.

4. See infra this text at note 13.

5. See, e.g., Fred H. Miller & Alvin C. Harrell, The Work of the Okla-
homa Bar Uniform Laws Committee: Oklahoma Enacts UCC Article 3 and 4
and 4A Amendments, 63 Consumer Fin. L.Q. Rep. 29 (2009).

6. Oklahoma has enacted all UCC Articles and updates (including
repeal of Article 6), except for the 2003 and 2005 amendments to Arti-
cles 2 and 2A. As to Articles 2 and 2A, see infra this text at note 13.
Regarding Oklahoma Indian tribes, see infra note 29. Current enact-
ment information for all states is available on the ULC website at
www.nccusl.org/Update/.

7. The ULC Commissioners from Oklahoma expect to do so.

8. The Oklahoma bill also will contain a number of conforming
amendments to other UCC Articles necessary to coordinate with other
UCC Articles and related legislation enacted in past years in Oklahoma.

9. UCC §9-503(a)(4)(A). The focus is on “registered organizations”
(see definition at UCC §9-102(a)(70)), which comprise the majority of
UCC filings, since individual debtors are most often involved in con-
sumer goods transactions that are subject to alternative perfection
methods, e.g., under UCC §§9-309 or 9-311(a).

10. See, e.g., In re Kinderknecht, 308 B.R. 71 (10th Cir. BAP 2004)
(“Terry” was held to be insufficient as to a debtor named “Terrance”).
Texas and Tennessee have amended UCC §9-503(a)(4)(A) as enacted in
those states, to provide a safe harbor for a secured party that uses the
name of the debtor as it appears on a driver’s license or state-issued
identification card. The safe-harbor concept is further explained in this
text below.

11. Which involve issues reminiscent of the problems with “trade
names” under old Article 9. See, e.g., William E. Carroll & Alvin C. Har-
rell, Russian Roulette — UCC Style, 52 Consumer Fin. L.Q. Rep. 338
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(1998). The trade name issue was resolved in current §§9-503(a) and (c)
and 9-506. Id.

12. For an earlier, more detailed description of issues being consid-
ered by the JRC, see Thomas J. Buiteweg, UCC Article 9 Joint Review
Committee: Issues in Motor Vehicle Finance, 62 Consumer Fin. L.Q. Rep.
201 (2008). In Oklahoma, two current bills in the 2010 Legislature
would adopt non-uniform amendments to UCC Article 9. One, S.B.
2105, would change the place to file to perfect a security interest
against all parties in farm products to the Oklahoma Secretary of State’s
office (Oklahoma Article 9 currently provides for central filing in Okla-
homa County, in addition to the filing requirements of the federal Food
Security Act which require a filing in the Secretary of State’s office).

The other bill, Engrossed S.B. 1615, indirectly amends the Okla-
homa UCC by creating a lien for interest owners that will operate
much like a purchase money security interest but will revise 52 Okla.
Stat. §§548 et seq. As such, it will be based on real estate law and will
create a lien in favor of interest owners of oil and gas in place that will
carry over as to extracted oil and gas as against the first purchaser of
the oil and gas, and purchasers from them unless the subsequent pur-
chasers are buyers in ordinary course or take in good faith and for
value, in which case the interest owner’s lien attaches to the proceeds
received by the first purchaser. As of this writing, full details remain to
be negotiated. This proposal is a reaction to the holding in In re Sem-
crude, 2009 WL1740750 (D.Del. June 19, 2009).

13. “Considered,” in the sense that it was introduced. However, it
was never heard in the House Judiciary Committee as lobbyists killed
the bill by meeting privately with certain House members. This is a
reminder that such legislative tactics are not limited to the U.S. Congress
in connection with controversial issues such as health care reform.

14. This process also is occurring by another method. Many of the
Article 2 amendments address ambiguities or splits in decisions and
courts already are looking to the amendments for guidance. See, e.g.,
Hitchiner Mfg. Co. Inc. v. Modern Industries Inc., 2009 WL 3643471, 70
U.C.C. Rep. Serv. 2d 270 (D.N.H. 2009) (discussing Official Comment 6
to UCC §2-207 of the amended uniform text).

15. 5.B.1105. See generally Alvin C. Harrell & Fred H. Miller, Update on
UCOTA: A Title Office Perspective?, 63 Consumer Fin. L.Q. Rep. 88 (2009).

16. As noted in the text below, the two methods by which this may
be accomplished are “conditional spending,” in which federal funding
is withheld from states that do not enact designated legislation, and
“conditional preemption,” in which a convention is implemented by
federal legislation that specifically states that state law controls in
states that enact designated legislation but that otherwise inconsistent
state law is preempted. The ULC has projects underway using each
method. The Hague Convention on the International Recovery of
Child Support and Other Forms of Family Maintenance will be imple-
mented through amendments to the Uniform Interstate Family Sup-
port Act promulgated in 2008, and federal child-support funding will
be withheld from states that do not adopt the amended act. The Senate
Foreign Relations Committee recommended on January 22, 2010, that
the full Senate give its advice and consent to this Convention. The ULC
and L/PIL are working on state and federal legislation that would
implement The Hague Convention on Choice of Court Agreements
through conditional preemption. An explanation of the advantages of
state implementation is beyond the scope of this article, but to mention
just one advantage the rules of the convention may be more easily
coordinated with other and related state law. See, .., Fred H. Miller,
International Legal Developments and Uniform State Laws: A Radical Pro-
posal, 60 Consumer Fin. L.Q. Rep. 402 (2006); Fred H. Miller, The Uni-
form Law Process for the Development of Private State Law: A Model for
Other Systems, id. at 4; Fred H. Miller, The Uniform Law Process and its
Global Impact, 56 Consumer Fin. L.Q. Rep. 136 (2002).

17. The latest draft of the implementing legislation, dated Oct. 8,
2009, may be found at www.law.upenn.edu/bll/archives/ulc/igasloc/
20090ct8_clean.pdf.

18. See UETA §3(b)(2). The UETA has been enacted in Oklahoma.
See 12A Okla. Stat. §§15-101 et seq. The convention also impacts the
federal Electronic Signatures in Global and National Commerce Act,
commonly referred to as E-SIGN, 15 U.S.C. §§7001-7003. Through the
use of conditional preemption, E-SIGN’s application is extremely lim-
ited in states that have adopted the UETA in the form promulgated by
the ULC. See 15 U.S.C. §7002(a)(1).

19. See UCC §§9-109, 9-311.

20. These issues can have significant consequences. See, e.g., In re
Coleman, 375 B.R. 907 (Bankr. W.D. Mo. 2007) (modification of lien in
bankruptcy).

21. See, e.g., Donald C. Lampe, Fred H. Miller & Alvin C. Harrell,
Introduction to the 2009 Annual Survey of Consumer Financial Services
Law, 64 Bus. Law. 465 (2009).

22. 310 F.3d 263 (2nd Cir. 2002), cert. denied, 539 U.S. 927 (2003).
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23. See, e.g., UCC Article 4A, Prefatory Note; Alvin C. Harrell, Pay-
ment System Issues — UCC Article 4A; Regulations |, S, and D, 50 Con-
sumer Fin. L.Q. Rep. 49 (1996).

24. 585 E3d 58 (2nd Cir. 2009) cert. denied, order list 559 U.S. No.
09-849 (Mar. 22, 2010). The impact on other cases was immediate. In
Hawkland, Ltd. v. Overseas Shipping Agencies, 590 E.3d 87, 2009 A.
M.C. 2705 (2d Cir. 2009), the Second Circuit held that Shipping Corp. of
India applied retroactively, and in Global Maritime Investments v.
Companhia Siderurgica Nacional, 70 U.C.C. Rep. Serv. 2d 640, 2009
WL 4730196 (S.D.N.Y. 2009), the District Court vacated ex parte orders
for attachment and garnishment and ordered the return of funds based
on the Shipping Corp. of India decision. A similar case is Nova Maritime
B.VI Ltd. v. Transvast Shipping Co. Ltd., 70 U.C.C. Rep. Serv. 2d 591,
2009 WL 4884162 (S.D.N.Y. 2009).

25. 855 A.2d 818 (Pa. 2004), reargument denied, 864 A.2d 1198 (Pa.
2004), cert. den., 544 U.S. 978 (2005).

26. 345 F.3d 1267 (11th Cir. 2003).

27. Highland Capital Mgt. v. Schneider, 866 N.E. 2d 1020 (N.Y. 2007).

28. See, e.g., Miller & Harrell, supra note 5.

29. To illustrate, the latter, the Oklahoma Commissioners are work-
ing with real property interests in the Oklahoma Bar Association to
adapt the Uniform Real Property Transfer on Death Act to not only fill
gaps in the present Oklahoma legislation on this subject but to improve
that legislation. While the UCC does not generally deal with real
estate, the concepts in this act are similar to ones involving personal
property transferred the same way, such as Transfer on Death (TOD)
security registration. A committee of the ULC also is working on legis-
lation for adoption by Indian tribes and nations that will reduce the
fractionalization of Indian lands and make interests in such real prop-
erty more adaptable to being used as collateral, in much the same way
as UCC Article 9 does for personal property.

In that latter context, the ULC also produced a Model Tribal
Secured Transactions Act to provide a workable version of UCC Article
9 for tribes that wish to enact it, and this model act increasingly is
being embraced by tribal councils. See, e.g., Bruce A. King, The Model
Tribal Secured Transactions Act and Tribal Economic Development, 61 Con-
sumer Fin. L.Q. Rep. 804 (2007).
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LAW

Registration Exemptions under the

Federal Securities Laws: A Primer
By Ryne Miller

INTRODUCTION

all Street, S-1’s, road shows, exemptions and safe-harbor
Wrules — what do the securities laws mean for your small

business clients looking to raise capital?’ And beyond
that, how do firms of any size proceed when looking to raise capi-
tal without resort to the complex regimen of a registered public
securities offering? Section 5 of the Securities Act of 1933 (Securi-
ties Act) makes it unlawful to offer or sell a security through the
mails or use of interstate commerce unless a registration statement,
most commonly an 5-1, is in effect as to that security> However,
many securities offerings documented by Oklahoma law firms
simply do not require the full rigmarole of filing a registration
statement with the Securities and Exchange Commission (SEC)
and conducting a public offering on the New York Stock Exchange.’
To that end, this article surveys the registration exemptions avail-
able under federal securities law generally and then outlines the
requirements of those exemptions most commonly relied on to
allow an issuer to raise capital without subjecting itself to the SEC’s
registration requirements.

Securities Law Basics — Security and Sale quate. “Security” includes an express list of

The first two concepts to address are the instruments set out in Section 2(a)(1) of the

definition of security and the definition of sale.
Either topic can fill volumes when serving as
the focus of the discussion,* but for the purpose
of this article a more general review is ade-
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Securities Act, including many instruments
that we would expect to see — notes, stocks
and bonds. And while the complete statutory
list is extensive,” practitioners should note that
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it is not exhaustive. Courts routinely find
instruments or schemes to constitute a “secu-
rity” even if they do not carry one of the labels
found in Section 2(a)(1).6

The term “sale” or “sell” includes every con-
tract of sale or disposition of a security or inter-
est in a security, for value.” Identifying a “sale”
of securities is similar to identifying a “securi-
ty,” wherein many of the transactions consti-
tuting a “sale” will be apparent on their face.
However, courts will also look to the econom-
ics of more esoteric transactions in determining
whether or not there has been a “sale” as
defined by the Securities Act.® These two defi-
nitions are important because only through
understanding the definitions of both “securi-
ty” and “sale” can practitioners identify when
their clients may be implicating the registration
requirements of the federal securities laws —
and are possibly in need of an exemption.

Registration is the Rule. Why allow Exemptions?

As mentioned above, Section 5 of the Securi-
ties Act makes it unlawful to offer or sell a
security through the mails or use of interstate
commerce unless a registration statement is in
effect as to that security’” However, several
exemptions have been carved out of the Securi-
ties Act that allow issuers to conduct a securi-
ties offering without the requirement of filing a
registration statement with the SEC — an oth-
erwise expensive and time-consuming pro-
cess."” The remainder of this article examines
those exemptions. The importance of under-
standing the exemptions for your clients can-
not be overemphasized, because the burden of
proving an exemption will generally fall on the
person seeking to claim the exemption: “Keep-
ing in mind the broadly remedial purposes of
federal securities legislation, imposition of the
burden of proof on an issuer who would plead
the exemption seems to us fair and reason-
able.”" A rationale for the exemptions has been
explained as follows: “The Securities Act’s
essential structure of generally requiring regis-
tration but then carving out specific exemp-
tions embodies a distinction between two types
of securities activity 1) large distributions of
securities, generally affected by professional
investment bankers and brokers and aimed at
the general public regardless of sophistication,
and 2) limited or isolated trading or transac-
tions by issuers or individuals. Registration,
with its goal of ensuring an adequate flow of
accurate information to the investing public, is
not deemed to be necessary for the latter.” 2
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Antifraud Provisions and Blue Sky Laws Apply

Whatever the circumstance, an exemption
from registration does not exempt an issuer
from the SEC’s antifraud rules. That is, the anti-
fraud rules of Section 17(a) of the Securities Act
® will still apply to all offerings regardless of
whether an exemption is perfected or the securi-
ties are registered. Similarly, the antifraud pro-
visions of the Exchange Act of 1934 ( Exchange
Act) will remain in force not withstanding any
applicable registration exemptions.” The anti-
fraud provisions generally require that informa-
tion provided to investors during an offering be
free of false and misleading statements, includ-
ing omissions that could make otherwise true
statements false or misleading. Also, because
the SEC does not pre-empt states when it comes
to regulating securities, issuers must also remain
mindful of applicable state securities law
requirements.” These are commonly referred to
as the Blue Sky laws.

Exemptions Generally

Section 3(a) of the Securities Act provides
certain exemptions from registration based on
the type of security being offered,” while Sec-
tions 3(b), 3(c) and 4 exempt certain transac-
tions from registration. This is important
because transaction based exemptions are
applicable only to a single transaction, and do
not necessarily carry over to subsequent trans-
actions. With securities based exemptions, the
exemption lies with the security. Note that cer-
tain exemptions under Section 3 are actually
transaction exemptions notwithstanding the
“exempt securities” label that they fall under.

1) Exempt Securities under §3(a)(2) —§3(a)(8)
and §3(a)(12) - §3(a)(14)

Several of the Section 3 securities exemptions
are not particularly relevant in an article outlin-
ing the exempt securities offering framework
for small business offerings; nonetheless, they
are not unimportant and it only takes a brief
effort to review their general effect. Section 3(a)
exempts, inter alia, government securities and
securities issued by banks,” short-term com-
mercial paper,” securities of certain nonprofit
organizations,” securities of savings and loan
and similar organizations/farmer’s coopera-
tives,”® securities of railroad/common carrier
equipment trusts,” court approved certificates
of receivers and trustees under Chapter 11
bankruptcy cases,” insurance policies and annu-
ity contracts,® securities issued in connection
with the formation of a bank holding compa-
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ny,* securities issued by certain church employ-
ee plans® and security futures products and
standardized options.* Keep in mind that these
exemptions are not absolute: “Securities exemp-
tions are based on the notion that certain
instruments have risk-reducing or other char-
acteristics that eliminate the need for investor
protections created by the securities laws.
Where those characteristics are altered, or are
indeed not to be found at all, an ostensible
exemption for the security will give way to the
reality of the instrument itself and the circum-
stances in which it is used.””

2) Transaction Exemptions under §3(a)(9) -
§3(a)(11), §3(b) and §3(c)

These exemptions are really transaction
exemptions not withstanding their placement
under the Section 3 “exempt securities” head-
ing. These transaction exemptions include
voluntary exchanges between an issuer and
security holders — primarily used 1) during
recapitalizations when an issuer is exchang-
ing one class of securities for a new class and
2) to issue new securities to a holder upon the
exercise of a convertible instrument,® securi-
ties issued in judicially or administratively
approved exchanges — useful when reorga-
nizing or exchanging classes of securities out-
side of bankruptcy,” and intrastate offerings
— discussed more fully infra.* Section 3(b)
grants the SEC rulemaking authority to exempt
certain offerings up to $5 million when enforce-
ment of the Securities Act is not necessary in
the public interest and investor protection is
not compromised.” Section 3(b) is the founda-
tion for Regulation A (Reg. A) and Rule 505 of
Regulation D (Reg. D), both discussed more
