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Recent Developments 2010
OKC: Dec. 16 - 17, 2010 -Dklahoma Bar Center

This course has been approved by the Oklahoma Bar Association Mandatory Continuing Legal Edu-
cation Commission for 12 hours of mandatery GELE Eredit, incloding 1 hoor of ethics for both
days: 6 hoors of mandatory GLE eredit, ineluding O hours of ethics credit for Day I: 6 hours of
mandatery CLE credit, including 1 hour of athics eredit for Day 1.

. 5276 [both days]. $160 [day one or day twol. for aarly-bird ragistrations received with |i1|]l-
ment at feast four full business days prior to the saminar date; $300 (both days).$176 (day ene
or day twaol, for registrations received within four full business days of the saminar date. To
recelve a §10 discount register anline.

The Dkiahoma Eity program will be webcast. NOTE: Tuition for webcast varies from live program
tuition. ¥

Far full program outline aad to register. visit WWW_DKDbar.org/ele

Vol. 81 — No. 33 — 12/11/2010 The Oklahoma Bar Journal
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Our local, licensed professionals can answer your * Extensive Pkl etiiort
questions throughout the quote, application, under- =i S

g ! « Competitive rates
writing and approval process — and we'll be there for : 5,
you after the sale. i tiilo

= Wellness Programs:
- 24-hour nurse ling
- Employee Assistance Plan

Contact us today to find a health insurance

plan that's right for you. - Routine vision & hearing screenings
and physical exams
« H5A compatible plans
Epslaly st aebesial » No referrals required to see a specialist
LT
1.800.530.4863 ?ﬁf\?’ﬁ
beale@bealepro.com % -] ; n I il
www.bealepro.com \_\H-#f e L=}

lain BealePro on Facebook and Twitter!

Serving Oklahoma's Legal and Accounting Professionals since 1955,

2770 The Oklahoma Bar Journal Vol. 81 — No. 33 — 12/11/2010



THEME:

ETHICS & PROFESSIONAL
RESPONSIBILITY

EpiTOR: PANDEE RAMIREZ

contents

e No. 33

December 11,2010 e Vol. 81

FEATURES

2775 THE UNAUTHORIZED PRACTICE OF Law
IN OKLAHOMA
By William R. Grimm

2785 THE BUurRNOUT PANDEMIC:
AccoMMODATING WORKAHOLISM
IN THE PRACTICE OF LAW
By Steven M. Angel

2799 WHY MANNERS MATTER
By Travis Pickens

2803 UNDERSTANDING KEY PROFESSIONAL
LiaBILITY Risks
By Dan Reed

2807 TrusT AccOUNT OVERDRAFT

NortrricatioN: WHAT WE KNow So FAr

By Gina Hendryx

Vol. 81 — No. 33 — 12/11/2010

pg. 2810

CASE
oMa’s UNIFIED
OKLA}l\I/IANAGEMENT SYSTEM

DEPARTMENTS

2772 FROM THE PRESIDENT

2850 FroMm THE EXECUTIVE DIRECTOR
2851 Law Practice Tips

2854 ETHICS/PROFESSIONAL RESPONSIBILITY
2857 OBA BoARD OF GOVERNORS ACTIONS
2859 OxraHOMA BAR FOUNDATION NEWS
2862 ACCESS TO JUSTICE

2865 YounG LawYERrs Division

2869 CALENDAR

2871 FOR YOUR INFORMATION

2873 BENCH AND BAR BRIEFS

2875 IN MEMORIAM

2870 EpitoriAL CALENDAR

2880 THE BAck PAGE

pg. 2825

ANNUAL MEETING
HricuricHaTs

PLUS

2810 ON THE HoRrizoN: OKLAHOMA’S
UNIFIED CASE MANAGEMENT SYSTEM
By Chief Justice James Edmondson

2814 THE NEw OKLAHOMA DISCRETIONARY
AND SPECIAL NEEDS TRUST ACT
By David A. Carpenter

2818 AFTERMATH OF THE SEMGROUP CASE
By Fred H. Miller and Alvin C. Harrell

2832 OKLAHOMA BAR JOURNAL 2010 INDEX

The Oklahoma Bar Journal 2771



INO S MUSIAPRESIDENT |

By Allen Smallwood

I was told by former OBA presidents that
their year as president passes as what seems
like a couple of months. This has certainly
been true in my case, and it’s hard to believe
that this is my last president’s page. I have
been humbled and gratified by the numerous
comments I have received to this page over the
year. Most have been positive. Rest assured
those of you who have communicated with me
about my comments will always be remem-
bered and will be one of the highlights of my
legal career.

There are more people to thank for this year
than I have space in this column. The first per-
son who has put up with me more than anyone is
my wife, Barbara. She has implied on many occa-
sions that she didn’t know and wasn’t sure if my
presidency — and our marriage — would both sur-
vive this year. Thanks and love to her.

Next, my staff, particularly my legal
assistant, Belinda Wildcat, who has
been my alter-ego for decades and
has covered my many deficiencies
and mistakes with an unerring eye
for detail.

Last, but certainly not least, is the
extraordinary staff at the Oklahoma
Bar Association — John Williams, our
executive director, Debbie Brink, his
administrative assistant, and Carol
Manning, the editor of the bar journal
— who have continually saved me
from disaster.

; / )
U 1t sl
President Smallwood
practices in Tulsa.

amsmallw@swbell.net

(918) 582-1993 What I hope my bar service will

show some of you is that any of us,
whether a senior partner, junior part-
ner or associate with a law firm, or a
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I have been
humbled and

gratified by the
numerous comments

I have received

to this page over

the year.

sole practitioner as I, can and
should provide service to our
profession. You will discover
that you receive far more
benefit from it than you give.
I am extraordinarily proud
and grateful to be a lawyer, a
member of the Oklahoma Bar
Association and your friend
and colleague.

Our incoming president,
Deborah Reheard, and soon to
be president-elect, Cathy
Christensen, are self-described
“bar junkies,” and they have
already hit the ground run-
ning with great ideas, huge
amounts of energy and
deserve our thanks, support
and encouragement.

Once again, thank you for
the opportunity to serve our
profession and for the experi-
ence of a lifetime.
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& PROFESSIONAL
RESPONGSIBILITY

The Unauthorized Practice
of Law in Oklahoma

By William R. Grimm

enerally, the practice of law involves an individual, duly
licensed and admitted to the bar of a particular jurisdiction,
rendering a service for another that calls for a professional

judgment based upon the application of law to a specific factual
situation. This professional service generally includes giving
advice regarding an interpretation of the laws of that jurisdiction,
drafting legal documents or representing a party in negotiations

and/or court proceedings.

Today, there is a substantial amount of over-
lap between the practice of law and various
other professions where clients are represented
by agents, including real estate, architecture,
banking, accounting and insurance. Moreover,
a growing number of legal documents may
now be created from a form generated by com-
puter software, where one can respond to a
series of questions in order to draft the legal
document. Likewise, there are a growing num-
ber of paralegal service providers, licensed
document preparers and notaries that are per-
forming unsupervised services which infringe
upon the practice of law.

The unauthorized practice of law is governed
by Title 5 Okla. Stat., Chapter 1, Appendix 1-A,
Article 2, § — Who May Practice Law, which
states:

(@) No person, corporation, partnership, or
any other entity (hereinafter collectively
referred to as “person”), shall practice law
in the State of Oklahoma who is not an

Vol. 81 — No. 33 — 12/11/2010

active member of the Association, except
as herein provided.

(c) It shall be the duty and responsibility of
this Association, acting through the Pro-
fessional Responsibility Commission, to
investigate and to seek judicial action to
prevent the unauthorized practice of law
by any person and to take appropriate
action to enforce any lawful orders issued
in such proceedings.

Thus, it is readily apparent that only active
members of the Oklahoma Bar Association
(OBA) are entitled to practice law in the state of
Oklahoma. Furthermore, the OBA, acting
through the Professional Responsibility Com-
mission (PRC), is charged with the responsibil-
ity of investigation and prosecution of the
unauthorized practice of law.

INHERENT POWER OF THE OKLAHOMA
SUPREME COURT

The Oklahoma Constitution adopted in 1907
vests the full judicial power in the Judicial

The Oklahoma Bar Journal 2775



Department under Article VII §1 and requires
the maintenance of the proper separation of
powers between the three departments of gov-
ernment under Article IV §1. The Oklahoma
Supreme Court (the court) has the power and
right to exercise all powers fundamental to its
existence and has the inherent power to regu-
late admission to the bar, and to control and
regulate the practice of law of those admitted
to the bar.!

The court exercised its inherent power to
disbar an attorney for a false and malicious
attack upon the courts and the judges.* The
court held it had the inherent right to protect
itself from malicious attacks of an officer of the
court, and as such it is an attorney’s duty not
merely to observe the rule of courteous demean-
or in open court, but also to abstain from all
insulting language and offensive conduct
toward the judges personally for their judicial
acts.’ Subsequently, the court reaffirmed its
power to disbar an attorney for professional
misconduct or neglect of duty citing such
actions are necessary to the full and complete
administration of justice and that such power
cannot be removed by legislative enactment.*

In one of the earliest cases dealing with
unauthorized practice of law by a lawyer,
admitted before a territorial court predicated
upon a license obtained by fraudulently con-
cealing his previous disbarment in another
state, the court noted a general jurisdiction
court’s inherent power to purge themselves
from a fraud perpetrated upon the court by an
officer of the court or by one to secure for him-
self the privileges of an officer of the court.®
The same issue of deceitfully obtaining a law
license was subsequently raised again after
adoption of the Oklahoma Constitution that
provided for lawyers with territorial licenses to
be admitted to the bar without examination in
the new state.®

However, in a subsequent opinion, the court
agreed the Legislature may place reasonable
limits upon the exercise of this power by stat-
ute, such as time bar limits for the prosecution
of disbarment proceedings.”

STATE BAR ACT OF 1929

In 1929, the Oklahoma Legislature passed the
State Bar Act, which prescribed certain rules
and regulations whereby the legal profession
of this state controlled the conduct of its mem-
bers through a Board of Governors (BOG)
elected by the members of the bar. The court

2776 The Oklahoma Bar Journal

delegated to the BOG its authority to make all
necessary inquiries into the fitness of the attor-
neys of this state and to report its findings. This
delegation of authority was ultimately chal-
lenged and upheld.® Subsequently, the BOG,
with the approval of the court, was empow-
ered to prescribe discipline under the newly
codified “Rules of Professional Conduct,”
including cause for suspension of license to
practice or disbarment of attorneys.’

Soon thereafter, the court also considered its
authority over the unauthorized practice of
law. In two closely issued opinions, the court
ruled that a corporation was not authorized to
engage in acts constituting the practice law™
and the practice of law by one who has not
established his qualifications in the manner
prescribed by law is forbidden."

In Retail Credit Ass’n, the court upheld the
state bar association’s judgment for injunctive
relief prohibiting a corporation from holding
itself out to its customers as being competent
and possessing authority to render legal ser-
vices, give legal advice and take legal action to
collect claims, demands or debts. In consider-
ing the challenge to its standing to seek injunc-
tive relief, the court determined the action was
brought, not for financial gain, but in the inter-
est of all the people of Oklahoma to prevent the
continued wrongful and unauthorized acts.

Similarily, in McConnell the court held that a
layman cannot properly bind himself by con-
tract to perform an act which can only be per-
formed by a licensed attorney, nor can he obli-
gate the other party to the contract to pay him
compensation for the performance of such an
act. The court reasoned the preparation for
consideration of legal instruments to be shaped
from a mass of facts and conditions involving
the application of intricate principles of law
which can only be applied by a mind trained in
existing laws in order to insure a specific result
and to guard against other undesirable results
comes within the term “practice of law.”

In the exercise of its constitutional authority
the court has determined the practice of law is
a judicial function for the privilege of becom-
ing an officer of the court.” The same power
that grants the privilege of becoming an attor-
ney may also withdraw it when one has been
found to be unworthy."

Vol. 81 — No. 33 — 12/11/2010



RULES CREATING,
CONTROLLING AND
REGULATING THE
OKLAHOMA STATE
BAR ASSOCIATION

On Oct. 10, 1939, the court
issued its opinion creating the
Oklahoma Bar Association
(OBA) in response to the Leg-
islature’s repeal of the State
Bar Act of 1929. Again resort-
ing to its inherit powers under
Article VII, the court issued its
Rules Creating, Controlling
and Regulating the Oklahoma
State Bar Association (Rules
Creating OBA)." Under the Rules Creating
OBA, “[n]o person shall practice law in the
State of Oklahoma who is not an active mem-
ber of the association, except as hereinafter
provided.”* Within the next 30 days, the court
strengthen its newly created Rules Creating
OBA by striking down, as unconstitutional,
the Legislature’s newly enacted law to allow
admission to the practice of law without
examination.'

Without specifically addressing the unau-
thorized practice of law, the court again held
the exercise of judicial power in the adminis-
tration of justice includes the inherent right to
define and regulate the practice of law, quoting
from the Nebraska Supreme Court’s decision
“to define the practice of law and to punish by
contempt proceedings persons not licensed to
practice law for usurping the privilege of act-
ing as attorneys.”” The court’s opinion con-
ceded that “the Legislature may, in the exercise
of its police power, prescribe rules and regula-
tions for admission to the bar which the courts
will follow; but such rules and regulations
must not be unreasonable or deprive the courts
of their inherent power to prescribe other rules
and conditions of admission to practice.”*

Subsequently, the court upheld a damage
verdict against a non-lawyer based upon his
improper preparation of certain legal instru-
ments for hire which subsequently resulted in
property loss.” In Eaton, the court stated that
the practice of law is regulated for the benefit
of the public which might be injured if unskilled
and untrained persons were permitted to prac-
tice the work or duties of the legal profession.
The court cited the preparation of receipts and
options, deeds, promissory notes, deeds of
trust, mortgages, releases of encumbrances,

Vol. 81 — No. 33 — 12/11/2010

...the court
upheld a damage verdict
against a non-lawyer
based upon his improper
preparation of certain

legal instruments...

leases, notice terminating ten-
ancies and demands to pay
rent or vacate, by completing
standard and approved print-
ed forms, coupled with the
giving of advice or explanation
as to legal effect thereof, consti-
tutes the “practice of law.”?

However, on two occasions,”
the court has upheld contracts
between layman to commence
litigation and pay all costs,
including employment of attor-
neys, by declining to find the
object of the contract autho-
rized or required the layman to
practice law, particularly where there was no
evidence the layman performed any act as an
attorney in the litigation.

In 1967 the court opined that the OBA was
created by the court in the exercise of its police
power, which constituted the creation by state
action of a state agency to serve a public pur-
pose connected with the administration of jus-
tice. Since the OBA is a duly created state
agency and an instrumentality of the Judicial
Department with the regulatory power in
respect to the practice of the law, the Oklahoma
Bar Center was considered to be for the sole
use and benefit of the State of Oklahoma and
thus exempt from ad valorem taxes under
Article X §6 of the Oklahoma Constitution.?

R. J. EDWARDS INC. V. HERT

As a corollary of its constitutional authority
to control and regulate the practice of law, the
court is also vested with original jurisdiction to
entertain complaints alleging unlawful prac-
tice of the law by unlicensed persons with full
and complete authority to prevent the intru-
sion of unlicensed persons into the practice
without regard to the acts involved.” Accord-
ing to Hert, the OBA is the only proper party to
bring an action to enjoin the unauthorized
practice of law in the district courts where the
facts can be fully developed for the court’s
review.*

The Hert opinion instructs trial courts to fully
develop the factual basis for any reviewable
action in policing the unauthorized practice of
law or in permitting, as a matter of policy or of
public convenience, certain types of legal prac-
tice by unlicensed persons.” The opinion reiter-
ates the court’s previous definition for the
practice of law:

The Oklahoma Bar Journal 2777



The preparation for a money consideration
of legal instruments to be shaped from a
mass of facts and conditions involving the
application of intricate principles of law
which can only be applied by a mind
trained in existing laws in order to insure a
specific result and to guard against other
undesirable results comes within the term
“practice of law.”*

The court concluded that the distinction
between law practice and that which is not
authorized may be determined only from a
consideration of the acts of service performed
in each case. The Hert opinion contains numer-
ous citations from sister jurisdictions as exam-
ples of acts by an unlicensed person incidental
to an independent vocation that should not be
considered as the practice of law. However, if
the practitioner of a “distinct occupation” goes
beyond the determination of legal questions
for the purpose of performing his special ser-
vice and advises his patron as to the course to
be taken to secure a desired legal status, then
such action is an unauthorized practice of law.
In such examples, the court reasoned that the
practice of law would include:

1. A title searcher who renders an opinion or
advice as to the legal effect of what is
found.

2. Anaccountantwho provides adviceregard-
ing the legal effects of his work.

3. One who, in the exercise of a commission
to draw a conveyance, selects language
designed to create a certain effect.

4. One who draws estate plans involving
legal analysis.

5. A layman who draws a will for another.

6. One who draws legal instruments or con-
tracts.

7.A layman who evaluates a claim and
undertakes to settle it, based upon appli-
cable legal principles.

8. A bank that furnishes legal information or
legal advice with respect to investments,
taxation, stocks, bonds, notes or other
securities or property.

9. The preparation of pleadings and wills and
other documents by unlicensed practitio-
ners that are destined for consideration in
the courts.

2778 The Oklahoma Bar Journal

It is this area of certain service-related occu-
pations, whose practitioners provide advice for
a certain course of action to be taken to secure
a desired legal result, which is increasingly
becoming a growing problem for the unauthor-
ized practice of law.

PROFESSIONAL RESPONSIBILITY
COMMISSION

In 1975, the BOG proposed the establishment
of an independent group to deal with disciplin-
ary matters. Two years later, the court created
the Professional Responsibility Commission
(PRC) and appointed seven lawyers to assist
the OBA general counsel in investigating and
processing complaints against OBA members.
Subsequently, in early 1981, the court changed
the PRC membership to include two non-law-
yers and reduce the number of lawyers to
five.”

On Feb. 23, 1981, the court adopted the Rules
Governing Disciplinary Proceedings (the disci-
plinary rules), including providing for the
jurisdiction of the court in the discipline of
lawyers and the unauthorized practice of law.*
Specifically, the PRC has the duty “[t]Jo con-
sider and investigate ... any instance of the
unauthorized practice of law called to its atten-
tion, or upon its own motion, and to take such
action with respect thereto as shall be appro-
priate to effectuate the purposes of these Disci-
plinary Rules.”” Additionally, the disciplinary
rules provide for the creation of the Profes-
sional Responsibility Tribunal (PRT), composed
of a 21-member panel of 14 lawyers and seven
non-lawyers, to hear disciplinary charges, to
report its findings to the court and to perform
the duties conferred and imposed upon it by
the disciplinary rules.®

It is well settled that an attorney from a for-
eign jurisdiction who attempts to practice law
in the state of Oklahoma is subject to disciplin-
ary proceedings for the unauthorized practice
of law absent special circumstances such as pro
hac vice admission.” However, such temporary
admission is a privilege, not a right that is sub-
ject to the sound judicial discretion of the state
trial court.* Likewise, a suspended or dis-
barred lawyer who performs more than clerical
work, such as court appearances, in association
with other licensed attorneys is engaging in the
unauthorized practice of law.® In addition, a
lawyer licensed in Oklahoma is subject to dis-
cipline for the unauthorized practice of law in

Vol. 81 — No. 33 — 12/11/2010



another jurisdiction without proper admission
to the bar thereof.*

OKLAHOMA RULES OF PROFESSIONAL
CONDUCT

In 1988, the Supreme Court adopted the
Oklahoma Rules of Professional Conduct (con-
duct rules) to replace the Oklahoma Code of
Professional Responsibility (the code) adopted
in 1970. The conduct rules were intended to
simplify the guidance to lawyers on several
areas, in particular, contingent fees, conflicts of
interest, candor to the court and advertising.”
However, unchanged was an attorney’s prohi-
bition against the unauthorized practice of law
under the Code DR 3-101.%

Rule 5.5 of the conduct rules simply
provided:

A lawyer shall not (a) practice law in a
jurisdiction where doing so violates the
regulation of the legal profession in that
jurisdiction; or (b) assist a person who is
not a member of the bar in the performance
of activity that constitutes the unauthor-
ized practice of law.

Under the code, the court denied the rein-
statement applications wherein suspended
lawyers violated the disciplinary rules for
unauthorized practice of law by preparation of
legal instruments for third parties” and for use
of a sign and stationery identifying himself as
an attorney at law while under an order of sus-
pension.® Similarly, under the conduct rules,
the failure of an Oklahoma licensed lawyer to
report an investigation into his unauthorized
practice of law in a foreign jurisdiction where
his license was suspended constituted a “mis-
representation by omission” sufficient for dis-
cipline by the court.” The court retains jurisdic-
tion to discipline a lawyer suspended for non-
payment of dues for behavior that violates the
conduct rules.®

In 2007, the court amended Rule 5.5 of the
conduct rules* to establish certain circumstanc-
es for the multi-jurisdictional practice of law
without modifying the basic tenets of the
unauthorized practice of law. The amendments
provide for provisional practice of law within
Oklahoma by out-of-state attorneys, as well as
the practice of Oklahoma attorneys outside this
state, under certain circumstances.

Recently, the court considered whether an
attorney seeking reinstatement to the OBA
committed the unauthorized practice of law in
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an adjoining state after the Oklahoma license
was terminated for non-payment of dues. In its
opinion, the court cited the definition of the
practice of law as determined by the Texas
Supreme Court, as follows:

The practice of law generally is defined as
the rendering of legal services for someone
else. These services include, but are not
limited to, the preparation of a pleading or
other document incident to an action or
special proceeding or the management of
the action or proceeding on behalf of a cli-
ent before a judge in court as well as a ser-
vice rendered out of court, including the
giving of advice or the rendering of any
service requiring the use of legal skill or
knowledge, such as preparing a will, con-
tract, or other instrument, the legal effect of
which under the facts and conclusions
involved must be carefully determined.*

UNAUTHORIZED PRACTICE OF LAW BY
NON-LAWYERS IN OKLAHOMA

Oklahoma appellate courts have uniformly
upheld the prohibition of layman involved in
the unauthorized practice of law when the
public interests are at stake. In the exercise of
its authority to control and regulate the prac-
tice of law in all its forms and to prevent the
intrusion of unlicensed persons into the prac-
tice of law, the Oklahoma Court of Civil Appeals
has denied a layman from prosecuting appeal
on behalf of a corporation by striking plead-
ings resulting in an appeal becoming a nullity,*”
and upheld monetary sanctions against a non-
lawyer, sole shareholder pursuing a claim on
behalf of a corporation.* Notwithstanding, by
special rule,* a corporate officer may appear on
behalf of a corporation in small claims
actions.*

However, in addressing the issue of charges
of a non-lawyer’s time for legal assistant ser-
vices performed under the supervision of a
lawyer, non-clerical in nature, and providing
meaningful support in the case that a lawyer
would have performed, the court held such
charges are recoverable as attorney fees where
the hourly rates are less than that had a lawyer
perform such services.” In the Taylor opinion,
the court stated that legal assistants may inter-
view clients, draft pleadings and other docu-
ments, carry out legal research, both conven-
tional and computer aided, research public
documents, prepare discovery requests and
responses, schedule depositions and prepare
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notices and subpoenas, summarize depositions
and other discovery responses, coordinate and
manage document production, locate and
interview witnesses, organize pleadings, trial
exhibits and other documents, prepare witness
and exhibit lists, prepare trial notebooks, pre-
pare for attendance of witnesses at trial and
assist lawyers at trial.*

UNAUTHORIZED PRACTICE OF LAW
BY NON-LAWYERS IN OTHER
JURISDICTIONS

Other jurisdictions have issued injunctions,
sanctions or civil penalties for the unauthor-
ized practice of law where non-lawyers pro-
vide advice to a third party for a certain course
of action to be taken to secure a desired legal
result. The primary purpose of these opinions
was to protect the public from harm of incom-
petence, divided loyalties and unskilled repre-
sentation. The non-lawyer actions affected by
these opinions include:

1. Accountants: Advice on the selection of the
proper business structure for a client and
preparation of documents to create the entity;*
preparation and filing articles of incorporation
for a third party;* preparation of certificates of
dissolution and supporting documents;* and
providing legal assistance in preparation of
bankruptcy petitions, schedules and applica-
tions to pay filing fees in installments.®

2. Architects: Providing advice regarding legal
rights and how to safeguard them in the prepa-
ration of subcontracts.”

3. Bankers: Loan charges for document prepa-
ration fees or processing fee for preparation of
pre-printed forms by non-lawyer employees;*
bank’s supervision by a non-attorney of the
execution of a will.”®

4. Business Brokers: Document drafting involv-
ing complex and sophisticated legal issues as part
of a package of services offered to customers for
valuable consideration in sale of a business.*

5. Divorce Services: Preparation for a fee of all
papers considered by a non-lawyer to be neces-
sary for securing a dissolution of marriage, as
well as detailed instructions on filing and ser-
vice of papers, setting hearings, the necessary
questions and answers to be offered at trial and
procedure for entry of final judgment of disso-
lution;” sale of “divorce kit” coupled with
advice on preparation of necessary papers;”
written instructions in “do-it-yourself” divorce
kits, together with any consultation, explana-
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tion, advice or other assistance in selecting
particular forms, filling out any part of the
forms or suggesting or advising how the forms
should be used in solving the particular cus-
tomer’s marital problems.”

6. Estate Planners: Preparation of deeds, legal
documents and filing final settlement in pro-
bate matter for other person without charge;®
preparing various legal papers for clients,
including trusts, wills, a contractual agreement
and other estate-planning documents;® use of
scripted sales presentation for preparation of
living trust requiring consideration of legal
concepts to complete;” preparation and expla-
nation of the operation of the revocable living
trusts, including income and estate tax conse-
quences arising from probate and trust law.®

7. Heir-Hunting Company: Contacting pro-
spective estate heirs without the authority of
court or estate fiduciary and proposing to aid
in asserting a claim in exchange for an assign-
ment of the recovery.”

8. Immigration Service Agency: Selection and
preparation of appropriate form, gathering
and storing the supporting documentation,
and review of necessary documents for embas-
sy interview.®

9. Mortgage Brokers: Charging document
preparation fees for closing a mortgage trans-
action.*

10. Paralegals: Appearing as representative of
another at hearing, drafting divorce complaints
and judgments for pro se litigants without
licensed attorney’s supervision;” discipline of
lawyer for paralegal’s unsupervised corre-
spondence and negotiation of settlements with
insurance adjusters;® attorney discipline for
fee-splitting with agency providing secretarial
and paralegal support;¥ authorizes indepen-
dent paralegals working under attorney super-
vision outside the attorney’s office.”

11. Public Claims Adjusters: Advising persons
to accept an offered sum of money in settle-
ment of claims for personal injuries and/
or property damages under contingent fee
contract;" interpreting and advising on the
insurance policy, as well as, negotiating with
the insurer on coverage disputes.”

12. Real Estate Agents: Authorized to fill in the
blanks of standard, printed forms relating to
documents necessary and coincidental to real
estate transactions in his capacity as a broker;”
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agent or broker cannot give legal advice with
insertion of terms in a real estate contract;”* real
estate broker may properly fill in usual form of
real estate contract which only involves merely
supplying of simple factual data;” presentation of
oral argument before tax court on valuation com-
plaint prepared with results of legal analysis.™

13. Real Estate Closing Company: Providing
legal advice in response to questions concern-
ing legal effect of documents of conveyance
being executed during a real estate closing;”
preparation and facilitation of the execution of
a deed on behalf of another.”

14. Tax Consultants: Preparation and filing of
a complaint to protest the assessment of real
property;” preparation of inheritance tax return
acting for another by one who is not a lawyer
or qualified certified public accountant.®

15. Title Companies: Providing advice to par-
ties of their rights and action to be taken
regarding title to property;* providing opinion
regarding effect of manner of taking title;”
charge for preparing legal documents by non-
lawyer.®

The primary reasoning utilized by the courts
for the vast majority of these cases when deter-
mining what particular act constitutes the
unauthorized practice of law is whether legal
advice is given to a third party regarding the
selection of a specific course of action based
upon analysis of facts and application of legal
principles. In such instances, the courts look to
the potential harm to the public by allowing
individuals without proper training and edu-
cation to provide such advice.

ANTITRUST IMPLICATIONS FOR
UNAUTHORIZED PRACTICE OF LAW

In the prosecution of a claim under the Sher-
man Antitrust Act against a state bar associa-
tion, its committees and committee members, a
federal court held the bar association and its
individual committee members were entitled
to state action immunity from federal antitrust
liability. The court found that the prosecution
of a business for the unauthorized practice of
law did not fall within the “sham exception” to
the Noerr-Pennington antitrust immunity doc-
trine where conduct of a bar association was
reasonable and a foreseeable exercise of pow-
ers delegated by its Supreme Court, and there
was active state supervision through its
Supreme Court which retained authority to
make final determination on issue.®
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PURPOSE FOR PROHIBITING THE
UNAUTHORIZED PRACTICE OF LAW

The practice of law is the rendition of servic-
es requiring the knowledge and the application
of legal principles and techniques to serve the
interests of another with his or her consent.®
The purpose of prohibiting the unauthorized
practice of law is to protect the public from
incompetence in the preparation of legal docu-
ments and to prevent harm resulting from
inaccurate legal advice. Confining the practice
of law to licensed attorneys is designed to pro-
tect the public from the potentially severe con-
sequences of following advice on legal matters
from unqualified persons; it is not intended to
reserve to attorneys activities that may safely
be conducted by laypersons.®

It is not enough for an attorney that he be
honest. He must be that and more. He must be
believed to be honest. It is absolutely essential
to the usefulness of an attorney that he be
entitled to the confidence of the community
wherein he practices. If he so conducts himself
in his profession that he does not deserve that
confidence, he is no longer an aid to the courts,
nor a safe guide to his clients. A lawyer needs
to be learned. It would be well if he could be
learned in all the learnings of the schools.
There is nothing to which the wit of man has
turned that may not become the subject of his
inquiries. Then, of course, he must be espe-
cially skilled in the books and rules of his pro-
fession. And he must have prudence and tact
to use his learning — and foresight and indus-
try and courage. But all these may exist in a
moderate degree and yet he may be a credit-
able and useful member of the profession so
long as the practice, to him, is a clean and hon-
est function. But possessing all these great fac-
ulties, if once the practice becomes to him a
mere “brawl for hire” or a system of legalized
plunder, where craft and not conscience is the
rule and where falsehood and not truth is the
means by which to gain his ends, then he has
forfeited all right to be an officer of any court of
justice, or to be numbered among the members
of an honorable profession.”
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& PROFESSIONAL

RESPONSIBILITY
The Burnout Pandemic:

Accommodating Workaholism

in the Practice of Law
By Steven M. Angel

INTRODUCTION

or more than 20 years, social scientists have documented the

pervasive incidents of depression and burnout in the legal

profession. For that same 20 years, the profession has sought
a means to address the consequences of these conditions. In gen-
eral, efforts have included (a) creating lawyer assistance pro-
grams; (b) encouraging practicing attorneys to self identify them-
selves as being subject to these conditions; and (c) urging the
creation of “work life balance” initiatives. Those efforts have nei-
ther stemmed the growth of depression/burnout nor created a
satisfactory method for assisting lawyers who succumb to pres-
sures of the profession.

The failure of these approaches appear to be are all derivative of classic approaches to drug
due to the fact that they have relied heavily and alcohol addiction. However, workaholism,
upon approaches to other addictive behavior. unlike any other addictive behavior, is encour-
Items such as “self identification,” “lawyer aged and reinforced by society. Indeed, within
assistance programs” and “lifestyle changes” the legal community, the institutions of the

From the Board of Editors:

Mr. Angel's conduct resulted in great harm to his clients and eventually cost him greatly, both profes-
sionally and personally — and the OBA thousands of dollare. His story represents a warning to all legal
professionals of the potential danger that may befall anyone for whom the practice becomes an outsize
part of life. For candor in sharing what must be a deeply personal and painful story so that others might
avoid the same pitfalls, the Oklahoma Bar Journal Board of Editors would like to extend appreciation to
Mr. Angel.

If you or someone you know is struggling with depression or substance dependency, please call the OBA
2417 hotline at (600) 364-75666. You are not alone.
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profession take a lead role in enabling this
addictive behavior. Therefore, an approach
which focuses solely upon individual lifestyle
choices is doomed to failure because the soci-
ety, the profession and the institutions of the
profession will effectively undermine the indi-
vidual’s attempt to adjust his “work life” bal-
ance. Stated more directly, if an individual
commits to adjust his lifestyle to eliminate the
stressors that lead to depression and burn out,
his progress will soon be undermined by the
realities of the need for financial and profes-
sional success that is inherent in what lawyers
do for a living.

This is not to say, and this article does not
argue, that addressing the problem of depres-
sion and burnout is solely a societal or institu-
tional problem. Quite frankly, there is no hope
that during our lifetime the pressure towards
workaholism in the profession will change sig-
nificantly. Rather, this article argues that rather
than simply trying to cure the condition which
causes depression and burnout, the institutions
of our profession work proactively with lawyers
to accommodate the imperative to succeed.

UNDERSTANDING THE RELATIONSHIP
BETWEEN BURNOUT AND
WORKAHOLIC LAWYERS

Understanding How Bad it Can Get

In preparing to write this article, I recognized
that prior discussions of the issue of workahol-
ism were always clinical in nature and failed to
effectively communicate the devastating con-
sequences of burnout. I realized that in order to
humanize this article, and to establish my bona
fides for the observations I make, I would have
to discuss in detail my own experiences.

My name is Steve Angel, and I am neither a
social scientist nor a representative of any of the
institutions of the legal profession. I am a worka-
holic who, after 27 years in the profession, hit a
wall, crashed, burned and lost the one thing I
always wanted to do — practice law.’

Oddly, my story is not one of failure but one
of success. And that is the inherent problem
with a lawyer’s lifestyle. Too often, success is
the drug that leads to addictive behavior. The
more successful we are as lawyers, the more
we work to achieve greater success, the more
we develop dysfunctional behaviors that lead
to depression and burnout.

In this regard, I was a classic underachiever
until I reached law school. But on that first day
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of orientation I had the fear of God put into me.
When the dean of the law school gave the
famous “look to your left, look to your right,
two out of three students don’t make it here”
speech, I committed to myself I was not going
to be one of those people who failed. And so I
started my traditional 100-hour work week,
and I was rewarded with high grades.

And so it went. I worked harder; I made law
review. I worked harder; I got my dream job
with the National Labor Relations Board. I
worked harder; I was successful as a field
attorney with the NLRB. I worked harder and
was successful as a supervisory attorney with
the Federal Labor Relations Authority. I left
government service and established my own
firm, and I found out what real work was like.
For the next 23 years, I never put in less than 80
hours in a week — and frequently exceeded
100 hours. The night my son was born, I was
working on firm financials in the waiting room
after my wife delivered. I worked harder, and
the case load expanded. As I added more per-
sonnel, I added more functions. Once solely a
litigator, now I became a chief executive, man-
ager and immediate supervisor in multiple
offices.

This constantly expanding workload was
like a black hole swallowing everything within
its gravitational pull. Every time I think of that
time, I feel like paraphrasing the classic Martin
Niemoller sermon:

The first thing to go was sleep
But I didn’t complain because I didn’t need sleep

The next things to go were my friends and hobbies
But I didn’t complain because I needed my work
more than I needed my friends and hobbies

The next things to go were my marriage and my
family

But I didn’t complain because I believed my work
served a greater good

Finally, I had nothing left, and nothing and no one
to save me from myself.

And so it was. Instead of eight hours of sleep
a night I was able to get by on six hours and
finally four hours. The next things to go were
my hobbies. I didn’t have time for reading, so I
stopped reading for fun. I didn’t have time to
take off from work so I stopped taking vaca-
tions. Then I stopped socializing because I
didn’t have time to waste away from work.
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Then I suffered through a divorce and the loss
of my family.

For the next 10 years, the chief source of joy
in my life was winning a case. Finally, in 2003,
I had nothing left to give, hit a wall and crashed
and burned.

This is not to say that I didn’t have plenty of
warnings along the way. At CLE meetings, Dan
Murdock, who was then OBA general counsel,
would constantly advise every lawyer he could
reach of the importance of maintaining a
healthy personal life. I remember his warning
that the bar seldom had problems with lawyers
who had a well balanced life. But I never
thought it would happen to me.

The warnings about my workload became
louder over the next five years. In 1987, during
counseling sessions seeking to halt the inevitable
divorce I was going through, the counselor
pointed out that my life style was inherently
destructive of any sense of sta-
bility or commitment to the
marriage. I understood at the
time what the counselor was
saying — but I simply didn’t
listen. My divorce simply freed
up more time to take in more
cases.

In 1993 I received a public
reprimand for failing to
promptly and diligently repre-
sent a client.? Shortly after that
reprimand, Judge Robin Cau-
thron issued a public rebuke
for a lawyer who had taken on a greater work-
load than he could handle. In summarizing the
problem, Judge Cauthron wrote that the facts
“reveal a law firm out of control and unable to
handle its caseload.” Judge Cauthron further
noted the firm was still aggressively seeking
new clients while unable to provide adequate
representation to existing clients. Although
directed at someone else, I felt that Judge Cau-
thron had actually seen my client list.

The combination of Judge Cauthron’s warn-
ings to another firm, and my public reprimand
forced me to actually listen to the warnings
about my workload. I just kept working hard-
er to be sure I was able to handle the caseload
I had taken on. This required me to hire more
staff, which required me to take on more cases
to pay for the staff which, in turn, created
more work.
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For the next
10 years, the chief
source of joy in my life
was winning a case.

In 2002, I recognized that I was reaching the
beginning stages of burnout. The key to me
was that I no longer took any joy in winning
cases. I could no longer get my adrenaline
pumping to put in those 20 hour days. All I
wanted to do was to stay in bed and not go to
work.

Recognizing that I couldn’t live like this any-
more, I stopped taking in cases. I felt like if I
could just spend a year closing my cases, I
could save myself. However, as I stopped tak-
ing in cases, I also tried to reduce overhead.
The reduction in staff associated with trying to
wind down the business created a situation in
which I had to work harder still.

As I worked harder, and longer, in order to
close cases, the feelings of depression, which
had begun to limit my abilities in 2002, began
to seize my life. My staff often had a hard time
getting in touch with me because (unbeknownst
to them) I was in bed with the covers over my
head hiding from the world. I
knew I'had to get up and get to
work, but I simply could not
force myself to do it.

One of my staff members
became so concerned about my
growing depression that she
contacted Dan Murdock at the
Oklahoma Bar Association.
When I met with Dan, I
explained to him that I had
seen enough cases of depres-
sion in my clients to know
what was happening. I told
him that I had closed out almost half my case
load, and that I was pushing to close out the
remainder of the cases one way or another. I
told him that I knew a number of clients were
becoming dissatisfied because I was never in
the office and had a hard time returning all the
calls because of the constant demands to close
those cases. I specifically asked Dan if he had
any suggestions on how I could solve the prob-
lem in a way that was acceptable to the bar.
Dan said that he didn’t have any program for
overworked lawyers.> The bar did have a pro-
gram to help with a business model, but he
didn’t think that sounded like my problem.
Dan said the only thing he could do was to
remind me of the ethical obligation to diligent-
ly represent my clients.

When I left Dan’s office, I recommitted myself
to working the cases to get them closed. This

The Oklahoma Bar Journal 2787



lasted for another two months, and I started
spending more and more time in bed trying to
force myself to get up and do the work. Iwould
lay there in bed knowing full well the horrible
consequences of not getting up — and still not
being able to force myself to get dressed.

By July 2003, I had closed approximately 110
of my 150 cases. My office lease was up, so I
closed the office and tried to work out of my
house without a staff. For some reason, leaving
the office and working out of my house seemed
to trigger the major depression. I no longer had
an office to go to, so I think subconsciously this
allowed me to spend more time in bed hiding
from my responsibilities.

When I say the depression took complete
control in the fall of 2003, I was in severe dis-
tress. I spent virtually the entire day in the
study in my house where I could block out any
light and hide from the world. I wouldn’t walk
out to the mailbox to get any mail. It stacked
up so much that the post office refused to
deliver it anymore. If the phone rang or the
doorbell chimed, I would become panicked
and rush to hide inside an interior bathtub for
hours in fear that someone was nearby. I
couldn’t bring myself to face anyone or explain
to anyone what was going on. The depression
was so severe that I learned subsequently that
my IQ dropped to below 90. On one occasion,
Judge Friot, unable to contact me and having
heard from my clients about a pending case
became so concerned he sent marshals to my
house to try to find out if I was okay. When I
appeared before him to explain my absence, all
I can remember is not being able to stop crying
in open court.

At some time in October, an investigator
from the OBA appeared at my house. To this
day I can’t remember who it was or how he got
into my house. I just remember him sitting at
my dining room table and saying, “Steve do you
think you are in any condition to continue repre-
senting your clients?” That got through to me. I
knew I wasn’t. And so, I signed a voluntary
resignation from the bar. I knew that since
many of my remaining clients had filed bar
complaints against me, this resignation would
come with some stiff penalties. But he was
right; I just was not in any condition to repre-
sent my clients.

I wish I could say that after I resigned from
the bar, things got better. They really got worse.
A feeling of complete failure now exacerbated
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the depression. If I was unable to function as a
lawyer before, after my resignation I had diffi-
culty functioning as a human being. My fear of
opening mail, answering telephone calls and
opening the front door continued to grow for
months thereafter. I was virtually a hermit hid-
ing in the dark recesses of my house.

During that next year, I saw my psychologist
who got me on antidepressants, which at least
allowed me to function at a basic level. More
importantly, I was lucky enough that an attor-
ney named Carl Hughes became worried about
me. At some intuitive level, Carl understood
that what I needed more than anything was
work that I was capable of performing without
any stress. He started me working as a law
clerk/research assistant on investigations and
research projects. As the project developed, he
would monitor my work and when he felt I
was becoming overwhelmed and depressed,
he would cut the work off for a period. He
knew when to push and when to back off. I
think without Carl Hughes I would never have
pulled myself back from the abyss.

So, answering the question of how bad it can
get, the answer is worse than you can imagine.
Left unattended, you will lose the very things
that make your life worthwhile. The black hole
of depression, and its gravitational pull, will
swallow you up and leave you with nothing.
Knowing that I was one of many to whom this
occurred makes it no less difficult to accept. It
is my hope that in this article, my experience
will provide a vignette which underscores the
clinical research.

THE BURNOUT PANDEMIC

The reference to a “burnout” pandemic in the
title of this article is not hyperbole. For over a
quarter century, psychologists have been
describing worker burnout throughout the
world as a mental illness of epidemic propor-
tions. What was described as an epidemic in
the 1980s has now reached pandemic propor-
tions with as many as half the workers in high
stress occupations suffering from some form of
burnout.

Initially, the research suggested that the root
cause of burnout was the failure of individuals
to appropriately cope with the stress of the
modern workplace. However, as evidence of
burnout has continued to grow exponentially,
researchers have recognized that it may well
exist as a result of societal and institutional
pressures.* As a result, European countries
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have recognized “burnout” as an occupational
illness for which the employer, rather than the
employee, bears financial responsibility.®

The classic definition of burnout is a pro-
gressive “syndrome of emotional exhaustion,
depersonalization and reduced personal
accomplishment.”® The emotional exhaustion
arises as a result of the workload, the deper-
sonalization arises as the volume of work
forces the practitioner to dehumanize his own
clients and the reduced personal accomplish-
ment relates to the perception of that the
worker is not performing in a worthwhile job.”

On its face, this description would appear to
be inapplicable to professions such as lawyers.
While we have seen the workload create an emo-
tionally fragile state, the very nature of the work
would appear to require continued connection
to one’s clients and a sense of accomplishment.
However, in considering those lawyers, includ-
ing myself, who reached the most severe levels
of burnout, the dehumanization of clients (they
became cases to close rather than people) and
the loss of feeling that I was performing worth-
while work became manifest.

In addition, one author has differentiated
between traditional concepts of burnout and
burnout among successful people. Termed
“supernova burnout” the author explained
that it “afflicts successful peo-

nized. The symptoms are progressive and cumu-
lative. It is a gradual process having “no begin-
ning and ending point but varying levels or
degrees.”* The initial signals involve feelings of
fatigue, frustration, anger, depression and dis-
satisfaction. As burnout progresses, these feel-
ings become more severe and chronic.”

Physical symptoms of burnout manifest as
low energy, chronic fatigue, sleep difficul-
ties, headaches, colds and physical weak-
ness. Cognitive symptoms range from
stereotyping and depersonalization to
cynicism and negative attitudes toward
clients, work and self. Emotional symp-
toms include feelings of helplessness,
hopelessness, guilt, anxiety and entrap-
ment. Behavioral symptoms are seen in
absenteeism, aggression, changing jobs, sub-
stance abuse and leaving one’s profession.
In addition, Grosch and Olsen (1994) identi-
fied symptoms of burnout related to the
spiritual dimensions of life, which include
loss of faith; loss of meaning and purpose;
feelings of alienation and estrangement;
despair; and changes in values, religious
beliefs and religious affiliation."

There are only a limited number of studies of
the extent of burnout in the legal profession, and
none of them compare the legal profession to the
population as a whole.” However, there have

ple who find. their vocations NG ;) o O e SYRPOTS

are no longer psychologically
rewarding.”® Thus, lawyers
who began their practice

Lawyers Helping Lawyers

of burnout amongst lawyers
which support the conclusion
that the burnout pandemic is

receiving the psychological
reward of an important job
well done lose that compensa-
tion as a result of the over-
whelming workload that
dehumanizes the clients and
makes the work feel meaning-
less. More important, profes-
sionals subject to “supernova
burnout” feel that “other peo-
ple are encroaching on them

. using them like a ‘tool” by
demanding that they fulfill
performance expectations or
sustain previously achieved
levels of success.”

Irrespective of any dispute of
the psychological underpin-
nings of burnout, the results of
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particularly prevalent among
lawyers.

A Johns Hopkins University
study found that lawyers are
the most likely group to suffer
major depression and 3.6 times
more likely than all occupa-
tions studied. Further, a study
by the National Institute for
Occupational Safety and Health
found that lawyers had higher
suicide rates than other occu-
pations." Lawyers suffer alco-
hol and substance abuse at a
greater percentage than the
population in general.”

In light of the evidence that
incidents of depression and
substance abuse are signifi-

burnout are universally recog- I cantly underreported,” it is
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reasonable to project pandemic proportions to
lawyer burnout. This conclusion is buttressed
by studies of lawyer job satisfaction. Studies by
the American Bar Association show that
between 15 percent and 23 percent of lawyers
are dissatisfied with their jobs."” These rates of
dissatisfaction were corroborated by a 2003
Oklahoma County Bar Association study.”

THE WORKAHOLIC LAWYER

The term “workaholic” was first “defined as
an addictive disorder in a person ‘whose need
for work has become so excessive that it creates
noticeable disturbance or interference with his
bodily health, personal happiness and interper-
sonal relationships.””” Over the next 40 years,
the scientific community has been split on
whether the definition should carry such a
negative connotation. Many scientists suggest
that rational workaholism was a positive condi-
tion which need not interfere with other inter-
personal relationships.” In 2006, Piotrowski and
Vodanovich distinguished between functional
and dysfunctional workaholism and described
the latter as follows:

“[Dlysfunctional” workaholism is a rather
insidious, progressive maladaptive set of
behaviors that becomes exacerbated over
time. The syndrome begins when normally
functioning individuals/employees face
stressors, emanating either from within
individuals or external demands. These
stressors initiate workaholic tendencies
and behaviors, which in the early stages,
do not interfere with one’s normal func-
tioning. Indeed, such workaholic behaviors
are often reinforced at work (e.g., positive
performance evaluations) and at home
(e.g., greater income). However, over time,
the personal characteristics of individuals
interact with job/work factors to produce a
deteriorating environment both at home
and work. That is, workaholism behaviors
begin to intensify at this point, with work
becoming a primary source of reinforce-
ment. As workaholic behaviors begin to
escalate out of control, alienation at work
and disengagement with family and friends
occur. During this dysfunctional phase, the
employee experiences health symptoms,
burnout and problem awareness (or deni-
al). The result of this emerging pathologi-
cal process culminates into the full-blown
Workaholism Syndrome.”
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In this description lies the fundamental
explanation of the burnout pandemic within
the legal profession. Workaholic behaviors are
inherent in the practice of law and reinforced
by society and the institutions of the profes-
sion. Thesebehaviors and reinforcement agents,
initially producing a positive result, can become
chronic and result in full-blown workaholism.

WORKAHOLIC BEHAVIORS

The two primary workaholic behaviors are 1)
working long hours and 2) withdrawing from
healthy interpersonal relationships with family
and friends. Three lesser behaviors have also
been identified 3) obsessive compulsiveness/
perfectionism 4) competitiveness and 5) conflict.
These behaviors which in the early stages of
workaholism are productive and responsible for
an individual’s success, become the core of the
workaholic’s being in the dysfunctional stage.

The existence of long hours of stressful work
has been a core requirement of a successful law
practice. In many law practices, 50- to 90-hour
work weeks are the norm.? In 2001, the ABA
reported that 60-hour work weeks are routine
and that 40-hour weeks are considered part-
time work.”? In 2007, it was reported that 56
percent of “extreme workers,” including law-
yers, are on the job 70 hours a week or more, 25
percent are on the job 80 hours a week and
9 percent are working more than a 100 hours a
week. Fifty percent of these extreme workers
cancel vacations due to work pressure.*

Based upon these studies, this leaves very
little time for a personal life. For example,
assume that most lawyers work at least 70
hours per week, spend 10 hours a week com-
muting to work and 56 hours a week sleeping.
This allows 32 hours a week for a personal life.
Further, assuming that eight hours a week are
spent on catching up on “household chores”
on the weekend this leaves only 24 hours a
week for a personal life — or 3.4 hours a day.

This large commitment of time has a snow-
ball effect on the loss of personal relationships.
There is simply not enough time to maintain
many relationships. As relationships fail, pro-
fessionals tend to (a) commit themselves to the
area in which they are successful, i.e. their
work, and/or (b) self medicate with alcohol
and other substances. The combination of the
sense of failure, the emotional loss of relation-
ships and, for some, self medication, creates
further stress, further depression and further
withdrawal from a shrinking personal life.
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In addition to these behav-
iors, the practice of law also
involves three other workahol-
ic behaviors. The importance
of rules to the practice of law
mandates that lawyers develop
an obsessiveness, or desire for
perfectionism, in order to
ensure a quality work product.
The constant pressure to “get it
right” can often transform the
lawyer from a healthy produc-
tive individual to one with
increasing symptoms of men-
tal illness. Moreover, the com-
petition and conflict inherent
in our system of advocacy, par-
ticularly where joined with
emotional stress of shoulder-
ing the client’s troubles, tends
toward maladaptive behavior.
As one author explained:

One root cause of worka-

holism is the very nature

of our adversarial legal

system, which requires many lawyers to
adopt a dog eat dog pessimistic world
view. With this environment it is realistic
for lawyers at times to suspect that people
have ulterior motives, that it is safe to be
secretive, that others will seize every oppor-
tunity to take advantage, and that manipu-
lation and selfishness is widespread.”

REINFORCEMENT OF WORKAHOLIC
BEHAVIOR

The fact that maladaptive workaholic behav-
ior is inherent in the practice of law is further
exacerbated by external societal and profes-
sional influences. These influences include (a)
societal support for the work/success ethic; (b)
attrition; (c) demographic changes in the pro-
fession; (d) institutions of the profession; and
(e) technology.

These external influences, like the workaholic
behavior’s discussed above, all serve a signifi-
cant interest in maintaining the quality of the
profession. However, these influences exercise
powerful dominion over lawyer’s subconscious
and may explain why existing treatments have
failed to prevent relapse into dysfunctional
behavior.
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...the primacy
of work urged by
Martin Luther and
John Calvin were

extensions of the already
well established work
ethic. In the 19th
century, Calvin's work
ethic was transformed by
the realities of the Indus-
trial Revolution,

The Work/Success Ethic

At the core of the motivation
of workaholics is that work is
essential to their very being.
Work, in our society, is not only
necessary for survival but as a
means to define us as human
beings. Contrary to popular
belief, this central role of work
did not begin with the Protes-
tant reformation. Paul’s epistles
to early Christians identified
work as a form of serving God,*
the philosopher Philo of Alex-
andria argued that Adam was
created in order to work the
Garden of Eden,” and Marcus
Aurelius urged that work was
the attribute that separated
man from beasts.® Thus, the
primacy of work urged by Mar-
tin Luther and John Calvin
were extensions of the already
well established work ethic. In
the 19th century, Calvin’s work
ethic was transformed by the realities of the
Industrial Revolution.

As described by Daniel Boorstin, the combi-
nation of Protestantism and modern capitalism
“made a virtue of the personal qualities required
to become rich.”” The transformation from the
work ethic to the gospel of wealth was only an
intermediate step to the current societal view of
work. In the post-WWII civilization, the tradi-
tional work ethic has been replaced by an all
consuming pursuit of public recognition of suc-
cess. In his landmark work, Christopher Lasch
described our current zeitgeist:

In a society in which the dream of success
has been drained of any meaning beyond
itself, men have nothing against which to
measure their achievements exceptachieve-
ments of others. Self-approval depends on
public recognition and acclaim, and the
quality of this approval has undergone
important changes in its own right. The
good opinion of friends and neighbors,
which formerly informed a man that he
had lived a useful life, rested on apprecia-
tion of his accomplishments. Today men
seek the kind of approval that applauds
not their actions but their personal attri-
butes. They wish to be not so much
esteemed as admired. They crave not the
fame but the glamour and excitement of
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celebrity. They want to be envied rather
than respected. Pride and acquisitiveness,
the sins of an ascendant capitalism, have
given way to vanity.”

This socialization process creates a powerful
reinforcement of workaholic behaviors. That is,
the pursuit of success controls our psyche. In
the practice of law, success translates to more
work hours and less personal interaction. Our
driving force is no longer the quality of our life,
but the visage of success created by long hours
of work.

Attrition

A second reinforcement of workaholic behav-
iors is simple attrition. The fact is that law
school and the first years of practice tend to
weed out the non-workaholics. In this regard,
this initial training relies heavily upon meth-
ods based upon maladaptive behaviors, such
as heavy workload, increased time pressure,
competition, perfectionism and the treatment
of altruism as naive.”

Not surprisingly, when students begin their
legal training, their incidence of mental illness
approximates the population in general. After
the first year, 52 percent of students suffer from
depression (versus 5 to 9 percent in the popula-
tion in general); the second year, 40 percent
were still depressed and two years after law
school 17 percent remained depressed. Thus,
lawyers starting out in the profession suffer
depression at a rate twice to four times the gen-
eral population.” Indeed, the very concept of
“minimum billing hours” for associates with
established firms presupposes an established
level of workaholism by which young lawyers
are trained to sacrifice their personal lives to
meet production expectations. Those who can-
not embrace these maladaptive behaviors are
eliminated through attrition.

Demographic Changes

Stated simply, women are the future of the
legal profession. At one point, it was believed
that women would be less subject to maladap-
tive behaviors than men. However, recent
studies have shown them to be subject to
workaholism to the same extent as men.”
Indeed, women in the profession face an addi-
tional stressor not faced by most men, i.e. the
burden of being the primary caregiver in the
home.* This paradigm of the modern family
causes further attrition within the profession.
Those women who are unable to shoulder the
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CLIENTS’ SECURITY FUND

The Clients’ Security Fund is a fund estab-
lished by the Oklahoma Supreme Court to
reimburse clients who suffer loss of money or
other property from the dishonest conduct of
their attorney. The fund is a remedy of last
resort for clients who cannot be repaid or
recover money from other sources, such as
insurance, a bonding company or from the
attorney involved.

The legal profession depends upon the trust
of clients. When a lawyer betrays that trust by
taking client funds, it is important that the vic-
tims be fairly reimbursed. All active Oklahoma
attorneys pay for the fund through a portion of
their annual bar dues.

More than $1.7 million in reimbursements
has been paid to clients since the fund was
created in 1965.

More information about the Clients’
Security Fund can be found at www.okbar.org/
members/gencounsel/CSFfag.htm.

burden of twice the work of their male counter-
parts are leaving the profession. The result is
that the remaining women lawyers will con-
tinue to engage in working long hours in two
separate sectors of their lives.

Institutional Reinforcement

As previously discussed, the very institu-
tions of the profession reinforce workaholic
behaviors. The training received in law school,
the workload imposed by law firms, the work-
load required to litigate increasingly complex
cases, the perfectionism required by the courts
and the fear of sanction by the bar all reinforce
workaholic behaviors.

Technology

Originally it was believed that technology
would reduce the workload of lawyers. The
advent of computers, Internet access and
mobile technology was predicted to be the
solution for an absence of personal life for high
achievers. In fact, this technology has rein-
forced maladaptive behaviors in several sig-
nificant ways. The line between work and
home has been effectively eliminated. Attor-
neys who try to leave work to attend to their
personal lives are constantly in contact with
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the office. The stress of the office never goes
away. At the same time, the increased technol-
ogy has increased time pressures.® When I first
started practicing law, a letter from opposing
counsel imposed a two- to three-day turn-
around. Now, with e-mail, the practitioner is
under pressure to respond within hours rather
than days. Moreover, the productivity tools
provided by technology have increased the
tendency toward obsessive compulsive/per-
fectionist thinking. Accordingly, rather than
making more time for personal life, modern
technology has reinforced existing workaholic
behaviors.

ACCOMMODATING THE WORKAHOLIC
LAWYER TO PREVENT BURNOUT

[W]orkaholics bring an incredible resis-
tance to a treatment setting presuming that
is, that they are willing to accept the need
to modify that lifestyle that Spreull referred
to as ‘the addiction most rewarded in our
culture.” In bottom line terms workaholics
resist... because workaholism not only
thrives within our culture but to some it is
the embodiment of our materialistic ethos.

Stephen Berglas, Treating Workaholism

Traditionally, the legal profession has attempt-
ed to address lawyer burnout on an individual
basis without consideration of the societal and
professional sources of the condition. The bar
has established a “lawyer to lawyer” program
as an extension of its alcohol/substance abuse
program. Law firms have adopted “work/life
balance” programs designed to make the work-
place more satisfying and the workload less
stressful. At the same time, the institutions of
the profession have ignored the maladaptive
behaviors which are caused and reinforced by
the practice of law.

This article urges that addressing the symp-
toms of burnout, while ignoring the impact of
workaholism, is simply shuffling deck chairs
on the Titanic. You cannot “cure” the symp-
toms of burnout when there are powerful
social and professional forces that reinforce a
need to return to unhealthy behaviors. It is
unlikely to be successful to convert a worka-
holic to a balanced lifestyle without taking into
consideration the external factors forcing the
lawyer to return to the dysfunctional behav-
iors. Indeed, the record on the success of such
programs is limited at best.”
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It is equally untenable to suggest that estab-
lished external pressures which insure the via-
bility of the profession are going to change.
Long work hours, attrition, changing demo-
graphics and institutional reinforcement are
going to continue to pull lawyers toward
workaholic behaviors.

Without an effective individual “cure” for
burnout, or the possibility of widespread
changes in the requirements to practice law, the
question arises whether there is any way to
avoid the mental illness that is occurring as a
result of their desire to succeed in their chosen
profession.

It is suggested that the solution lies in accept-
ing reality. That is, accepting that powerful
forces will encourage lawyers to engage in a
pursuit of success which is unhealthy in the
long run merely means that the profession
must become adaptive in addressing these
forces. Because the dysfunctional trinity of
workaholism, depression and burnout are all
progressive in nature, the key is to identify
those most likely to become dysfunctional and
to intercede with proven accommodations that
will ameliorate the negative consequences of
forces inherent in the practice of law.

Identification

The key to any accommodation to workahol-
ism is identification of those in need of assis-
tance. Since workaholism, depression and
burnout are all progressive conditions, the key
is to select the most appropriate stage to pro-
vide that assistance. Unlike other addictive
behavior, workaholism can be addressed too
early. Functional workaholic behaviors are
engrained and essential to the success of the
individual and the profession. It is only when
the behaviors become dysfunctional that inter-
vention is appropriate. The profession must, in
conjunction with mental health professions,
identify the optimum point in time for identi-
fying workaholics.

At the present time, aside from generalized
“work life balancing” programs, self-identifica-
tion is the key element of any assistance pro-
vided to the workaholic. Intervention by the
institutions of the profession is normally delayed
until the attorney has suffered significant mental
illness and/or chemical dependence.

Self-identification of addictive behavior
makes perfect sense for all other forms of
addictive behavior. Unlike other addictive
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behavior, a workaholic attorney may not know
he is impaired until he is critically ill.**

The statistics on lawyers suffering from depres-
sion demonstrate that self-identification simply
does not work. For example, we know that there
is a relatively steady 17-20 percent of the profes-
sional population who are suffering from depres-
sion at any given time. We also can see from the
record of bar complaints that the symptoms of
depression/burnout often manifest themselves
in a failure to adequately represent clients.
Although the numbers of self identifying attor-
neys are not public, it seems unlikely that any-
where near this number seek assistance without
the intervention of a third party. The clear pat-
tern has been that at-risk attorneys often do not
become apparent to the bar until there is a pro-
fessional responsibility issue. At that time, the
attorney may raise his mental health condition
in mitigation of a penalty.”

If a more proactive identification process
were established, the bar and the attorney
might avoid future damage to clients. The key
to this identification is to “red flag” conduct
rather than a medical condition. In this regard,
certain conduct is clearly indicative of growing
dysfunction. For example, for my own part,
when I received the public discipline in 1993, I
resolved to never again fail to meet my obliga-
tions under Rule 1.3. However, since I was
unaware of my own growing dysfunction, I
failed to seek appropriate relief. Rather, I just
committed to work harder — the worst thing I
could have done.

Moreover, the bar association is not the only
institution that could proactively engage in
identification of potential dysfunctional work-
aholics. Just as the “red flag” for the bar asso-
ciation are complaints under Rule 1.3, the
judicial system has a front row seat to missed
deadlines and other indicia of burnout. Again,
rather than making a medical determination,
the judiciary could well establish a referral sys-
tem when attorneys meet some threshold of
missed deadlines and dates.

Furthermore, law firms, more than any other
institution, are in a position to know when
their attorneys are transforming from a fully
productive workaholic into a dysfunctional
workaholic.

Accommodation

Once an at-risk attorney is identified, the
next step is to identify the assistance that is
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necessary to restore his mental health. Certain
techniques, discussed below, should be used in
virtually all cases in which either burnout or
dysfunctional workaholism is indicated. How-
ever, the exact nature of the assistance to the
impaired attorney is going to depend upon the
nature of the impairment, the severity of the
impairment and the willingness of the attorney
to participate in the accommodation. For this
reason, it is critical that the assisting party (the
bar and/or the law firm), should adopt a “flex-
ible, interactive” approach to accommodations.
The assisting party should begin by asking the
impaired attorney what he/she needs to recov-
er full mental health. Beyond this, the assisting
party must be in contact with, and make use of,
professionals who are experienced in treating
and assisting workaholics. This expertise is
critical to designing an effective proactive
accommodation in order to take into account
the nature of the profession which will rein-
force dysfunctional behavior.

I use myself as an example. Once I crashed
and burned and was in major depression, I was
lucky enough that my neighbor was a psy-
chologist, Dr. Richard Sternloff. He started me
on anti-depressants and began sessions with
me in which he reminded me that the sum of
my career was not all failures. In session, he
reminded me of the people that I had helped
over the years by application of the very
behaviors which were now pulling me into a
black hole. Thereafter, as I discussed above, I
was lucky enough to have Carl Hughes reach
out to me. While Dr. Sternloff helped me
become human again, it was Carl, giving me
just enough research work to restore some
sense of pride, complimenting me on my work
and watching over me to ensure I didn’t slip
back into blackout depression.

That combination of Dr. Sternloff’s profes-
sional assistance and Carl Hughes’ supervision
of my work, rather than any standardized tem-
plate for accommodating a dysfunctional
workaholic, is what has worked with me. That
is what is meant by a “flexible, interactive”
approach.

Supervision

At the heart of dysfunctional workaholism is
the inability to modulate work overload. As
the workload increases, and the condition
becomes more severe, there is a feeling of a lack
of support from peers and a resentment that
everyone is using the attorney as a “tool” for
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their own ends.” As I found out from my expe-
rience with Carl Hughes, having someone
supervise your work, ensuring that you are not
returning to dysfunctional behaviors, provides
both a sense of support as well as a stopgap
against overworking.

In addition, the source of the assistance must
resist the temptation to subject the workaholic
to a training campaign on the importance of
work life balance. The workaholic has heard all
that before and not been able to internalize it. It
is their work that they have succeeded with,
and it is practicing functional work habits that
can return them to full health. This concept
was discussed by Dr. Berglas:

Most workaholics do not accept the need
for psychotherapy unless or until they are
subjected to an event that prevents them
from working... As a rule, they cling to
their lifestyle with a tenacity befitting
someone who fears dissolution if unable to
indulge in it. During the process of build-
ing a therapeutic alliance with a worka-
holic, all discussions of balance (e.g. add-
ing recreational pursuits to one’s life or
cutting down on overtime) should be
avoided. I have found that the paradoxical
technique of adding work that forces a work-
aholic into collaborative relationships is of
far greater value in heightening his aware-
ness of the dynamics of his disorder than
seeking to limit his involvement in profes-
sional pursuit. When this end can be
achieved with the cooperation or collabo-
ration of a patient’s employer, the likeli-
hood of successful treatment outcome is
enhanced significantly."

In short, the use of carefully controlled work
assignments will allow the lawyer to restore
himself and, at the same time, learn to modu-
late workaholic behaviors.

CONCLUSION

The burnout pandemic within the legal pro-
fession is directly attributable to maladaptive
behaviors inherent in the successful practice of
law. This article suggests that attempts to cure
either “burnout” or “workaholism” have failed
because of entrenched societal and professional
forces that tend to return lawyers to the same
dysfunctional behavior. This article suggests,
therefore, that rather than trying to cure the
mental illness, the institutions of the profession
should take a proactive approach in identify-
ing, accommodating and supervising those
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individuals at risk of significant mental illness
due to the very nature of the practice of law.
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& PROFESSIONAL
RESPONGSIBILITY

Why Manners Matter

By Travis Pickens

have heard many a Southerner disparage, fairly and unfairly,

the comparative “bad manners” of a Northerner. Manners are

not the same as character, and broad exposure to different
regions of the country confirms that people are generally more or
less the same all over. But manners do matter. Manners may not
tell you the full quality of a person’s soul, but they are far more
than social niceties. They manifest courtesy and respect for other
people, and significant institutions. They signal sophistication
and tolerance. They will tell you with whom you would rather
share a trying experience. And barring other evidence, they will
certainly tell you whom you would prefer your children imitate.

Traditional notions of good manners some-
times rub up against what some may see as
good lawyering. If you are a man of a certain
age, you may have wrestled with reconciling
an upbringing that counseled courtly behavior
and deference to women with the modern day
reality that a woman may be on the other side
of your high-stakes lawsuit and she is coming
at you with everything she has. Conversely, if
you are a woman of a certain age, you may
sometimes struggle to reconcile traditional
conceptions of “ladylike” behavior with the
duties you have to your client. Lawyers often
have a duty to press for not just fair results, but
favorable results. Sometimes you have to say
“yes” and “no,” when personally you would
much rather say “no” and “yes.” And for
women, taking the hard position sometimes
unfairly earns them an unpleasant name,
instead of the adjective “aggressive” more
often used describing men.

Vol. 81 — No. 33 — 12/11/2010

Striking the balance between good behavior
and effective representation is difficult for
many. The path one takes as a lawyer often has
to do with how you see your role. Some law-
yers see their role as a “warrior,” and that they
are duty bound to do everything in their
power, and for an especially unpleasant few,
everything within their personality, to wrest
the result desired by their client. For others,
being a lawyer has a certain regal quality to it.
The clients are in some ways just the pieces the
attorney moves around in a royal game of legal
chess. They regard their reputations (read
regard by others) to such a degree that one
wonders whether they will go to all lengths to
earn the approbation of the opposing lawyer,
to the detriment of their own client. There is
also a good sized group of lawyers, male and
female, that strike that perfect balance between
soldier and diplomat. They represent their cli-
ents well, generally achieve good results and
honor their colleagues and the legal system
along the way. The key to this delicate balance
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is to understand that courtesy
does not mean weakness and
client-injuring deference.

Take speech for example.
What we say and how we say it
matters. Abusive language does
not enhance your efficacy as an
advocate. Judges routinely make
this point every time they have
an opportunity. If bombast was
an effective tool, then we may
as well go back to the day of the
grunt and the scream. Proper
and courteous speech benefits
the legal system and is a benchmark of respect,
security and a dignified process. Flip, slang
and raggedly informal words do not help. The
words we use with each other and in court
represents the esteem we hold for not just
those immediately present, but the entire jus-
tice system. The words should reflect the
respect, dignity and value of the court, and
each other as officers of it.

Similarly, proper dress is important. We law-
yers should maintain a conservative style of
dress, not because we are stubbornly old-fash-
ioned or prudes, but because the process and
institution of justice benefits from a visible
reminder that this is serious business that has
deep and lasting consequences on people, their
property and yes, our state and nation. These
uniforms we wear, often in shades of blue, black
and gray, remind each of us, our clients and the
general public, that we play a role in something
larger than our contract negotiation or lawsuit.
Conservative dress puts the emphasis where it
should be, on the proceedings, not the individu-
al. Flashy, sloppy or provocative dress under-
mines this. Would Handel’s “Messiah” be as
majestic or moving if the choir went, say, cabana
casual, instead of robed? Would you prefer your
health care professionals to dress in shorts and
flip-flops? The lawyers and the court are on
“stage” so to speak, and they each have their
role. If one or the other breaks out of character,
through word or wardrobe, there is a risk that
the sanctity of the law (not only the participants)
will be diminished.

This is not to say that the players in this drama
must take themselves as seriously. There can be
laughter in the courtroom, but there should
never be any mistake that the process is about
justice, not entertainment. Similarly, the court-
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Would you
prefer your health care
professionals to dress
in shorts and

flip-flops?

room is not about smack downs
or revenge. That is a different
kind of drama; one presided
over by daytime television or
reality show hosts, not judges.
Clients and the public should
feel they have been to a court of
law, not some sort of large and
well-funded government com-
plaint department.

Lawyers should require their

clients to dress properly as

well. The fact that there is a

local rule in many courts as to

dress is ample evidence that there have been

consistent and dramatic deviations. We have

all seen litigants appear in clothes more suited

for Dancing with the Stars. Clothing does not

have to be expensive to be proper. It is about

coverage and coloring, not quality of material

or fine tailoring. The clients, too, have their role

in court. They will behave and react better to

whatever happens if they see the justice system

and its participants as worthy of respect and
decorum.

It should especially be noted by judges that
the lawyers before them follow their lead.
Respectful, courteous treatment is appreciated
and modeled by the lawyers, as to their behav-
ior before the court and among themselves. It
sets the overall tone of the litigation. Think of it
as trickle-down professionalism. A judge
should treat the lawyers and litigants as well in
a bench trial, as with a jury watching. The
judge should act as an administrator of the law,
not as the embodiment of it. The judge is the
government’s representative and decision
maker in this process of justice. For example,
indiscriminate use of the phrase “my court-
room” can signal something other than the true
role of the judge, which is to apply the law of
the land, not impose, even in the slightest
sense, a personal code or slant on justice.

Like all manifestations of truth and beauty,
professional behavior has many profoundly
desirable consequences beyond the relation-
ship between lawyers and their clients. Man-
nerly behavior inspires professional behavior
that exceeds courteous phone calls and tem-
perate e-mails. There are fewer scheduling
issues, discovery disputes decrease and settle-
ments often occur earlier in the case, leaving

Vol. 81 — No. 33 — 12/11/2010



the clients enough money to pay their fees (and
still celebrate).

You are likely to find more professionalism
exhibited among lawyers that routinely prac-
tice with and against each other. Speak to a
lawyer with a busy practice in insurance
defense, or at the Oklahoma Corporation Com-
mission, and you will often find a “knights of
the roundtable” type quality that makes one
long for an earlier day. Those in family or
criminal law, whether government lawyers or
in private practice, have unique and daunting
client challenges, but professionalism still often
triumphs. That is, when the lawyers control the
client’s expectations and act as their lawyer,
not their champion.

The legal profession should not be looked
upon as a club by its participants, for the sys-
tem of justice is for everyone, the rich and poor
alike. Legal societies have an important place
in developing collegiality and furthering edu-
cation for lawyers, but the legal system itself
must never be seen as a club to be joined or
from which to expel the less popular. Lawyers
and judges come with many different back-
grounds, experiences and abilities and all are
valuable and needed in the beautiful mosaic
we call the American justice system. We law-
yers and judges should remember that like
actors, we have an audience, and no jobs with-
out them. We should remember our clients and
the general public are paying for all of this.

This sliver of professionalism loosely called
“manners” matters a great deal, for reasons far
beyond regional mores. As a practical matter,
they affect the realization of several key rules
of the Oklahoma Rules of Professional Con-
duct, such as those dealing with diligence,
communication, expediting litigation, impar-
tiality and decorum of the tribunal and fairness
to the opposing party and counsel. Good man-
ners affect every relationship in the justice
system. They affect how well justice is admin-
istered and how quickly justice is attained.
Good manners affect how justice is perceived
by the public. There are few things more
important, and by comparison so easily done.
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& PROFESSIONAL
RESPONGSIBILITY

Understanding Key Professional

Liability Risks

By Dan Reed

n American Bar Association study of legal malpractice

found that claims against lawyers surged 36

percent

between 2004 and 2007 when compared to the prior three-
year period. Many experts believe that the state of the economy
over the past couple of years has only made the situation worse.!

Understanding liability is a basic legal skill,
and lawyers have significant expertise in ana-
lyzing liability exposures and understanding
legal trends. However, when it comes to their
own profession, some may not always be as
well versed in the developing professional lia-
bility exposures that they may be facing while
practicing law. By understanding emerging
issues and how to best protect themselves, law-
yers can make better insurance choices.

THREE TRENDS AND KEY COVERAGES

The legal profession continues to experience
significant changes driven by intense competi-
tion, business pressures within the current
economy and by newer approaches to practic-
ing law. These changes can be grouped into
major trends that appear to be generating new
professional liability exposures. Three of these
trends are set forth below, along with some of
the newest insurance coverages that have been
designed to address these potential liabilities.

Technological Advances

As the legal system and law firms continue
moving into the electronic age, they are now
fully embracing the newer technologies, such
as electronic filing (e-filing), mobile technology,
storing client data digitally, and communicat-
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ing with court systems and opposing counsel
and clients in an electronic format.

However, along with these new communica-
tions advances come new technology expo-
sures, also known as cyber liability. For exam-
ple, in a case from 2006, a law firm sued a large
information technology company, alleging that
one of the company’s employees invaded the
law firm’s database and appropriated confi-
dential information about firm clients. The
firm apparently believed they had to bring suit
to protect themselves from potential liability to
other firm clients. This type of lawsuit serves
as an indicator regarding emerging liabilities.

To that end, legal professionals may want to
consider cyber liability insurance coverage that
protects them in three key areas:

e Inadvertent transmission of a computer
virus that causes damages to the recipient.

e Failure to meet a commitment to provide
access or to prevent access to the firm’s
network.

¢ Violation of privacy laws through the dis-
closure of confidential information.

In each of these areas, a firm may incur unex-
pected costs to resolve these problems, be hit
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with regulatory fines or even be required to
pay damages to other affected parties who
relied on the firm to conduct their cyber activi-
ties responsibly. Finally, lawyers have a special
fiduciary obligation to protect the privacy and
confidential information of their clients. Con-
sidering all of these potential exposures, law
firms would be well served to consider appro-
priate insurance protection in these areas.

Organizational Reshuffling

According to the Bureau of Labor Statistics,
more than 25,000 legal services jobs have been
lost since the beginning of the current reces-
sion. Additionally, according to an estimate
from the “Layoff Tracker” (a joint venture by
the law blogs “Above the Law” and “Law
Shucks”), more than 5,000 lawyers have lost
their jobs during this same time frame at the
nation’s largest law firms.

As former large law firm lawyers have moved
into new associations with mid-size or smaller
firms, or even gone out on their own, the ripple
effect from their displacement is being felt
throughout the entire profession. Additionally,
the newly downsized larger law firms are reor-
ganizing to handle their work differently, and
small and mid-size law firms are gearing up to
compete with them, sometimes using more
independent contractors and “of counsel”
arrangements. A number of firms have merged
with or acquired former competitors, while yet
others have broken into smaller practices. It all
adds up to a significant amount of movement
and disruption in the marketplace.

These changes can create possible liabilities
that need to be carefully addressed. For exam-
ple, when one firm merges with another to
form a new entity, coverage for each predeces-
sor firm becomes very important. Agents
should examine whether the new policy pro-
vides adequate Predecessor Firm coverage, or
whether “Tail” or Extended Reporting Provi-
sion (ERP) coverage should be purchased from
either terminating policy to ensure the firm is
properly covered. Additionally, if an acquisi-
tion of a firm is made while an existing policy
isin effect, adequate coverage must be arranged
as this may be considered a material change in
exposure or create other potential coverage
gaps if the existing policy doesn’t provide cov-
erage for mid-term acquisitions.

Finally, when a law firm breaks up, or if one
insurance policy is terminating and another is
being purchased that excludes coverage for the
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dissolved firm, it is important to consider
“Tail” or ERP coverage which addresses liabili-
ties that can emerge from past cases and
actions. Many of these types of organizational
change coverages have specific time limits or
require affirmative elections and additional
premiums in order to put the appropriate cov-
erage in place, so law firms will need counsel
from their agents to make sure they have the
appropriate protection.

A number of firms have
merged with or acquired former
competitors, while yet others have

broken into smaller practices.

Practice Expansion

With economic pressures pushing law firms
into new areas to raise their firm profile or gen-
erate needed revenue, firms may need support
from their insurers in ways they had not con-
sidered in the past. This may include taking
advantage of risk management expertise, pre-
claim mitigation advice and coverages not
included in traditional legal policies. For exam-
ple, they may want to address:

Publishing liability if producing books, articles
and treatises. Lawyers’ professional liability poli-
cies often limit covered professional services to
the practice of law, and if such writings are not
considered part of legal practice, these activities
may be excluded from coverage under a tradi-
tional LPL policy. If these activities happen to
result in a lawsuit alleging defamation, plagia-
rism, or the unauthorized use of someone’s
name, likeness, or intellectual property, there
may be an uncovered exposure, unless publish-
ing liability coverage has been added.

Reputation management. The pervasive, 24-hour
news cycle and intense competition within the
popular media have created significant demand
for anything and everything controversial.
Beyond reporting case law and legal decisions,
there is now a specific media segment dedicated
to reporting on lawyers and law firms. A law
firm may want to ensure it is covered for the
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expenses of defending itself in the event that a
crisis emerges that could have a materially
adverse effect on the firm'’s reputation.

Lost work time and defense costs. Increasingly,
clients are more willing today to bring com-
plaints to legal oversight bodies that must be
addressed or even bring malpractice claims as
a response to a fee collection lawsuits. Protec-
tion against loss of earnings related to respond-
ing to these complaints or claims, and reim-
bursement of defense costs in responding to
disciplinary proceedings can be an important
financial consideration.

ADDITIONAL PITFALLS TO CONSIDER

In addition to understanding the insurance
implications of these overarching trends, legal
professionals will also want to make sure they
avoid two common pitfalls.

The first is when a firm switches from one
insurance carrier to another and becomes subject
to a “prior knowledge” exclusion that affirms
the firm is not aware of any potential claims.
This language should be examined carefully,
since it may be narrowly defined or be very
broad. Under a broad exclusion, a firm where
even one person is later found to have knowl-
edge that was not disclosed may be inadver-
tently exposed to a costly coverage gap. Some
policies apply this exclusion to each subsequent
renewal, creating potential coverage gaps for
known claims or potential claims reported even
a single day into the next renewal.

The second potential pitfall involves the
degree of variation or the lack of standardiza-
tion of language employed by legal profes-
sional liability insurance carriers. With a slight
change of phrasing or sentence construction,
what was covered under a prior policy may
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completely be excluded under the replacement
policy. When changing carriers, not only cover-
age grants, but also the list of exclusions in the
new policy, need to be examined very carefully.
Simply presuming that one policy will provide
identical coverage to a prior one may cause
regret and recriminations later.

Lawyers may deal with liability every day,
but when it comes to understanding their own
potential exposures, it is good to maintain a
relationship with a trusted insurance agent or
broker.

A version of this article was published in the Dec. 8,
2009, issue of American Agent & Broker and is
reprinted with permission. The original article is
available online at http://tinyurl.com/2b37mcq.

1. Karen Sloan, “Legal Malpractice Suits May Surge,” The Nation-
al Law Journal, Feb. 23, 2009, www.law.com/jsp/article.jsp?id=
1202428510900.
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& PROFESSIONAL
RESPONGSIBILITY

Trust Account Overdraft Notification

What We Know So Far
By Gina Hendryx

hen the Oklahoma Rules of Professional Conduct (ORPC)

were amended in 2008, a provision to Rule 1.15 was

added requiring lawyers to maintain their trust accounts
in financial institutions which agree to notify the Office of the
General Counsel in the event any properly payable instrument is
presented against a lawyer trust account containing insufficient
funds, irrespective of whether or not the instrument is honored.
Trust Account Overdraft Notification (TAON) agreements were
mailed to approximately 220 banks throughout the state. Most
have signed and returned the forms acknowledging they will
advise the general counsel’s office directly if there is an overdraft
in a trust account.

Oklahoma joins a majority of jurisdictions
that employ some form of overdraft notifica-
tion. When a financial institution sends notice
of an overdraft, an inquiry is mailed to the law-
yer requesting an explanation for the negative
balance. It is important to note that this is an
“inquiry” and not a “grievance.” Notification
does not automatically equate with a bar com-
plaint. The lawyer is asked to respond and
include any documents which might be of
assistance in understanding the error.

From Jan. 1, 2010, through Sept. 15, 2010, the
Office of the General Counsel has received 247
notices of trust account overdrafts. In most
cases, the explanation is sufficient and the
inquiry closed. In others, such as where a law-
yer has had multiple overdrafts, a more detailed
examination of the trust account records may
be necessary. One option available for a lawyer
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with multiple overdrafts is a trust account
review course taught by the OBA Ethics Coun-
sel. Records of funds in the trust account must
be kept in accordance with generally accepted
accounting procedures. The trust account pro-
gram employs these practices and trains law-
yers to keep proper records of account activity.

The most common explanations for trust
account overdrafts include:

¢ I forgot to make the deposit. Most leave
the bank deposit until the end of the day.
Routinely, the deposit is overlooked and
doesn’t go to the bank until the next day.
Set a specific time and person to make
bank deposits. It should be a priority and
not left until the time of day when other
deadlines are looming.

The Oklahoma Bar Journal 2807



¢ I deposited the money into the wrong
account. Depositing trust funds into an
operating account is commingling. Care
should be taken to use the proper deposit
slips. Often the deposit books look similar.
Something as simple as color coding the
deposit books may solve this problem. A
more drastic but effective solution is to
have the trust account at a different finan-
cial institution from the operating account.

¢ I recorded the deposit twice. Other varia-
tions of this include forgetting to subtract a
withdrawal. Failure to keep good records
often is indicative of serious problems with
a trust account. Whether you use a com-
puter program or a Big Chief tablet, it is
imperative that the lawyer maintain good
trust account documentation. At any given
time, at a minimum, the lawyer should be
able to identify the source of the funds in
the trust account, the names of all persons
for whom the funds are held and the
amounts attributable to same.

¢ The client beat me to the bank.This occurs
most often when a lawyer receives a check
made payable to lawyer and client. Client
endorses the check and receives his portion
in the form of a trust account check made
payable to the client. Even though you
repeatedly caution the client to wait a few
days before negotiating the trust account
check, the client will invariably leave your
office and drive to the nearest check cash-
ing outlet causing an overdraft of the trust
account. You should never disburse funds
that are not in the account. Wait for the
deposit to clear before writing the client’s
check.

* The client’s retainer check was returned
causing overdrafts in my account. The
same rule applies as in the previous expla-
nation. Do not disburse funds until the
deposit has cleared and the funds are avail-
able. If you have doubt about the deposit,
discuss it with your bank officer. Deposits
may be presented for payment in a manner
that will ensure the availability of the
funds.

If you receive an inquiry regarding an over-
draft from the Office of the General Counsel,
respond promptly and fully. The likelihood is
that the matter will go no further. However, if
you continue to have repeated issues with
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overdrafts, a more extensive investigation will
be undertaken to fully explore the causes for
same and to identify remedial solutions.

ABA’s Model Standards for
Record Keeping in Client Trust Accounts

At a minimum, the following records
should be maintained:

[ Receipt and disbursement documentation
detailing deposits and withdrawals

A Client |ed§;er sheets indicating source of
client funds, amount of funds, and with-
drawals and deposits on behalf of the client

3 Monthly balance sheets for each client

0 Copies of the written retainer agreement with
each client

Q Copies of disbursement and/or settlement
statements documenting funds disbursed to
clients and/or third parties

Q Copies of billing statements sent to the
clients

1 Copies of expenses paid on behalf of the
clients

[ Check stubs, deposit slips, bank statements
and any bank document reflecting activity in
the trust account

[ Financial statements and reconciliation
documents for the trust account

1 Maintain the financial records for a period
of five years after the representation ends.
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NIOIS(O)NNBY ARTICLE

On the Horizon: Oklahoma’s

Unified Case Management System
Connecting Oklahoma Courts

BACKGROUND

By Chief Justice James Edmondson

he state of Oklahoma currently has two older case manage-
ment systems implemented in the trial courts, the Oklahoma
Court Information System (OCIS) and the KellPro System.

OCIS is deployed in 13 counties, and the KellPro system is
deployed in the remaining 64 counties with no connectivity
between these two systems. Due to this lack of integration, judges
and court staff cannot view complete case information across
jurisdictions, and there is redundant data entry and duplicated

effort throughout the system.

THE NEW UNIFIED CASE MANAGEMENT
SYSTEM

On Nov. 17, 2010, the Oklahoma Supreme
Court announced American Cadastre, LLC of
Herndon, Va. (AmCad) as its new Unified Case
Management System (UCMS) vendor. AmCad
will work with users in the appellate courts,
district courts and the Administrative Office of
the Courts (AOC) to replace the current OCIS
and KellPro case management systems. Okla-
homa has long been a leader in technology and
was one of the first state courts to have a public
website providing free access to public legal
documents. The new case management system
will continue to provide public access to court
dockets and other information through the
Supreme Court’s website, www.oscn.net.

AmCad and several other vendors partici-
pated in an extensive review and evaluation
process conducted by a vendor evaluation sub-
committee, appointed by me in my role as chief
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justice. The subcommittee consisted of appel-
late judges, district court judges, appellate and
district court clerks, and AOC-MIS technical
personnel. After a thorough evaluation of all
the proposed vendor systems, the subcommit-
tee determined that AmCad’s system met the
requirements outlined in the court’s request for
proposal and would be the best fit for the
courts. The Supreme Court adopted the sub-
committee’s recommendation and selected
AmCad as its new unified case management
system vendor.

AmCad is a full service technology company
and solutions provider for state and local gov-
ernment agencies. AmCad was founded in
1986 and is familiar with the complexities of
working with state and local government agen-
cies. AmCad’s business is devoted to many
varied customers, from large commercial cli-
ents to some of the largest state and local gov-
ernments across the country. AmCad has been
in business for more than 20 years and has
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established a well deserved national reputation
for customer service.

UCMS - THE NEXT STEPS

Over the course of the next five years, the
Oklahoma Supreme Court will transform trial
and appellate court operations through the
creation of a unified case management system.
The UCMS will improve court processes, pro-
vide integration between the trial and appel-
late courts, and allow court information to be
shared with the legal community, other justice
associates and the public. The new UCMS will
apply electronic court (eCourt) principles and
technologies which we believe will have a
transformative effect on Oklahoma courts. The
UCMS will enable justices, judges, court clerks
and court personnel to perform their duties
with better information and with greater accu-
racy, efficiency and effectiveness. The new
UCMS as envisioned and designed will:

1. Allow judicial access to updated informa-
tion to facilitate fully informed decisions

2. Provide authorized personnel with rapid
access to electronic documents, case
records, dockets and schedules on a single
centralized computer system

3. Decrease the use of paper documents in
the courts (transition from all paper to
paper-on-demand)

4. Enable electronic signatures and automat-
ed workflow management in the courts

5. Include customized dashboards for jus-
tices, judges and court clerks to assist them
in managing their cases, dockets, juries
and courts

6. Provide two-way automation between trial
courts and appellate courts

7. Include statewide statistics and measure-
ments such as dispositions, caseloads,
durations, cost collections, receivables and
demographics (business intelligence)

8. Help the court establish and promote uni-
form electronic court rules, processes,
codes and forms in all 77 district courts
and the appellate courts

9. Provide standards-based information ex-
changes with justice associates and agencies

10. Allow data exchanges with executive
government branches and other judicial
associates.
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BENEFITS TO THE LEGAL COMMUNITY
AND THE PUBLIC

The public will have access to court informa-
tion through the UCMS using standard com-
puter and web browsing technology via a
“web portal.” This will provide a variety of
services to attorneys, the business community
and the public, as well as to other state and
local court users. These will include:

1. Convenient electronic filing for attorneys
and other court customers (eFiling). Attor-
neys will be able to submit filings using
the web and a standard computer

2. An easy-to-use online electronic payment
process (eCommerce) for making online
payments for filing fees, traffic tickets and
other court obligations

3. Allow citizens making a payment in one
district court to apply the payment across
additional cases and counties

4. A centralized online portal for all court
information with 24/7/365 availability.
This includes specialized searches with
information for attorneys and other user
groups

5. Easier public access to court records,
including fast and flexible searches through
specialized websites and services. Users

The UCMS will include
10 major functions:

1. Trial Court Case Management

2. Appellate Court Case Management

w

. Content Management System — a repository
for electronic documents

Jury Management System — all electronic
Electronic Filing — eFiling

4.
5.
6. Electronic Commerce - online payments
7. Electronic Citations — eCitations

8.

Internet Websites — for both public viewing
and secured viewing by attorneys and law
enforcement

9. Electronic Warrants — eWarrants

10. Integrated Justice Information Exchange —
data sharing with other systems
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may search for people, cases, events and
legal issues

6. Authorized access to a statewide arrest
warrant system

7. More powerful research tools for real time
public access to court records and legal
research.

CONCLUSION

Although our two current case management
systems may be adequate for individual coun-
ties, they are maintained on obsolete technolo-
gy and cannot serve the increasing needs of the
whole state. Once fully implemented, the new
UCMS will provide the Oklahoma judiciary,
the legal community, government agencies and
the public with a well-designed, accessible,
uniform, statewide case management system
with state-of-the-art technology that will serve
us well into the future.

To get your
free listing on
the OBA’s lawyer
listing service!

Just go to www.okbar.org and
log into your myokbar account.

Then click on the
“Find a Lawyer” Link.
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FOR MORE INFORMATION

Comments and inquiries about the UCMS
may be directed to Mike Mayberry or Phylisha
Smotherman of the Administrative Office of
the Courts at (405) 521-2450 or e-mail them at
information@oscn.net.
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You are not alone.

o

January 6, 2011
Time - 5:30-7 p.m.

Location

The Qil Center — West Building
1st Floor Conference Room

2601 NW Expressway

Oklahoma City, OK 73112

* Food and drink will be provided!

* Meetings are free and open to male OBA members.

* Reservations are preferred. (We want to have enough
space and food for all.)

For further information and to reserve your spot,
please e-mail stephaniealton@cabainc.com.

LAWYERS HELPING LAWYERS

ASSISTANCE PROGRAM
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January 13, 20
Time - 5:30-7 p.m.

Location

The Qil Center — West Building
10th Floor

2601 NW Expressway, Suite 1000W
Oklahoma City, OK 73112

* Food and drink will be provided!

* Meetings are free and open to female OBA members.

* Reservations are preferred. (We want to have enough
space and food for all.)

For further information and to reserve your spot,
please e-mail stephaniealton@cabainc.com.
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NIOIS(O)NNBY ARTICLE

The New Oklahoma Discretionary
and Special Needs Trust Act

By David A. Carpenter

he second session of the 52nd Oklahoma Legislature passed
House Bill 2171, The Oklahoma Discretionary and Special
Needs Trust Act (the act), which was signed into law by
Gov. Brad Henry on May 26, 2010. The effective date of the act

was Nov. 1, 2010.

The purpose of the act is to preserve and
codify certain common law majority views on
discretionary trusts and special needs trusts.

A discretionary trust is one in which the
trustee retains full discretion as to the timing
and the extent of distributions of income and
principal. Thus, the trustee of a discretionary
trust is one in which the trustee has discretion
to make or withhold a distribution of income
or principal.

The act defines a Special Needs Trust as “a
trust created for the partial or exclusive benefit
of a disabled or incapacitated person, in order
to allow the disabled or incapacitated benefi-
ciary to avoid loss of eligibility for government
benefit programs, including, but not limited to,
Medicaid, Supplemental Security Income,
Social Security Disability Income or other state
or federal benefit programs . . .”"

The act primarily follows the Restatement
(Second) of Trusts, 1959, which represents the
majority view in those jurisdictions which have
not adopted the Uniform Trust Code. The
Oklahoma Legislature has rejected attempts in
recent years to adopt the Uniform Trust Code,
which primarily follows the Restatement
(Third) of Trusts, 1983.

Section 2 of the act includes 14 definitions of
terms, including, among others, “beneficial inter-
est,” “current distribution interest,” ”“discretion-
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v

ary interest,” “distribution interest,
creditor,” “future distribution interest,
tory interest” and “support interest.”

exception
” "manda-

The act places certain limitations on judicial
power with respect to trusts created or modi-
fied on or after Nov. 1, 2010. Among these are
prohibitions on judicial sale of distribution
interests, remainder interests, reserved powers
and powers of appointment.?

For trusts created or modified after Nov. 1,
2010, and unless the settlor of a revocable trust
is also a trustee, trust property shall not be sub-
ject to the personal obligations of the trustee,
even if the trustee is insolvent or a debtor in
bankruptcy proceedings.’

Subject to the provisions of the Uniform
Fraudulent Transfer Act, the act provides for
the sole and exclusive remedies that are avail-
able to a creditor or other nonbeneficiary claim-
ing an interest in a trust created or modified on
or after Nov. 1, 2010.*

Under the act, a creditor shall not attach,
exercise or otherwise reach an interest of a ben-
eficiary or any other person who holds a power
to remove or replace a trustee. A beneficiary’s
power to replace trustees is made personal to
the beneficiary and may not be exercised by the
creditors of the beneficiary, nor may a court
direct any person to exercise such a power.
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The mere fact that a beneficiary is serving as
a trustee or a co-trustee does not permit a
creditor to reach an interest of a beneficiary nor
otherwise compel a distribution.®

Perhaps one of the most important aspects of
the act is its declaration that certain factors,
either alone or in combination, shall not be
considered dominion and control over a trust’

1) a beneficiary serving as a trustee or a co-
trustee as described in paragraph 2 of this
section

2) the settlor or a beneficiary holds an unre-
stricted power to remove or replace a
trustee

3) the settlor or a beneficiary, as provided in
the applicable trust instrument, is:

¢ a trust administrator,
¢ a trust protector,
* a special trustee, or

* a general partner of a partnership, a
manager of a limited liability company,
an officer of a corporation, or any other
managerial function of any other type of
entity, and part or all of the trust prop-
erty consists of an interest in said entity

4) a person related by blood or adoption to a
settlor or a beneficiary is appointed as
trustee

5) an accountant of a settlor or a beneficiary,
attorney, financial advisor, business asso-
ciate or a friend is appointed as trustee

The settlor and beneficiaries of a trust shall
not be deemed the alter ego of a trustee.®

The following factors, alone or in combina-
tion, shall not be sufficient evidence for a court
to conclude that the settlor controls a trustee or
is the alter ego of a trustee:’

1) any combination of the factors listed in
paragraph 3 of Section 3 of the act

2) occasional occurrences in which the settlor
or a beneficiary may have signed checks,
made disbursements or executed other
documents related to the trust as a trustee,
when in fact the settlor or a beneficiary
was not a trustee

3) making requests for distributions on behalf
of beneficiaries
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4) making requests to the trustee to hold,
purchase or sell any trust property

A spendthrift provision is valid if it restrains
either the voluntary or involuntary transfer of
a beneficiary’s interest. A spendthrift provision
restrains both the voluntary or involuntary
transfer of the interest of the beneficiary, though
drafting of the trust may allow the beneficiary
to make voluntary transfers, even if trustee
approval is required. A spendthrift provision
applies to both current distribution interests,
future distribution interests and remainder
interests. A spendthrift provision is a material
provision of a trust.” If a trust does not contain
a spendthrift provision, a creditor may attach
present and future mandatory distributions
from the trust at the trust level."

An exception creditor is defined in the act as
a child of a beneficiary who has a judgment or
court order against the beneficiary for sup-
port.”? Except for an exception creditor of a
mandatory interest, if a trust contains a spend-
thrift provision, a creditor or assignee of the
beneficiary may not reach an interest in a trust
or a distribution by the trustee until such dis-
tribution is received by the beneficiary.” Other-
wise, a creditor must wait until a distribution is
received by a beneficiary before attachment.

A power of appointment (defined in the act
as an inter vivos or testamentary power to
direct disposition of trust property) in any trust
is personal in nature and cannot be attached or
forced to be exercised by a creditor or a court
regardless of the presence of a spendthrift pro-
vision. A power of appointment is not a prop-
erty interest.”

Under the act, a distribution interest in a
trust is classified as a mandatory interest, a
support interest or a discretionary interest. A
beneficiary may concurrently hold mandatory,
support and discretionary interests. To the
extent a trust contains a combination of a dis-
cretionary interest, a support interest or a man-
datory interest, the trust shall be a mandatory
interest only to the extent of the mandatory
language and a support interest only to the
extent of the support language. The remaining
trust property shall be held as a discretionary
interest.”
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The following provisions apply only to trusts
with one or more beneficiaries holding support
interests:"

1) The fact that a court would have exercised
the distribution power under a support
interest differently than the trustee is not
sufficient reason for interfering with the
exercise of the distribution power by the
trustee. However, a court may review the
distribution discretion of a trustee if the
trustee acts unreasonably;

2) A support interest relies on spendthrift pro-
visions for protection of a beneficial interest
as well as the additional protection provid-
ed by protective or restrictive distribution
language under Section 10 of the act;

3) The only exception creditor under the act
is a child of a beneficiary who has a judg-
ment or court order against the beneficiary
for support;

4) Under the act, the sole and exclusive rem-
edy of an exception creditor is the attach-
ment of the beneficiary’s support interest
at the trust level. The court may limit the
amount subject to attachment as appropri-
ate under the circumstances to provide for
the needs of the beneficiary and the family
of the beneficiary; and

5) A beneficiary holding a support interest
has an enforceable right to a distribution
pursuant to court review. This does not
raise the interest of the beneficiary to the
level of a property interest.

The following provisions apply only to trusts
with one or more beneficiaries holding discre-
tionary interests:”

1) A discretionary interest is neither a prop-
erty interest nor an enforceable right to a
distribution; it is a mere expectancy. No
creditor (including an exception creditor),
shall attach, require the trustee to exercise
the trustee’s discretion to make a distribu-
tion or cause a court to judicially sell a
discretionary interest;

2) Regardless of whether a beneficiary has
any outstanding creditor, a trustee may
directly pay any expense on behalf of the
beneficiary and may exhaust the income
and principal of the trust for the benefit of
the beneficiary. A trustee shall not be liable
to any creditor or beneficiary for paying
the expenses of a beneficiary;
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3) A creditor, including an exception creditor,
of a beneficiary has no greater rights in a
discretionary interest than a beneficiary,
and shall not compel a distribution that is
subject to the discretion of the trustee, nor
may a court order a distribution;

4) A court may review a distribution discre-
tion of a trustee only if it is proved by clear
and convincing evidence that the trustee:

¢ acts dishonestly,
¢ acts with an improper motive, or
¢ fails to act.

The sole factor not to make a distribution
does not constitute a failure to act. There is
no standard of reasonableness under the
above review standard;

5) In addition to any limitations of rights of
creditors, if the trust contains a spendthrift
provision, a current interest in a discre-
tionary trust also receives the benefits of
any spendthrift protection; and

6) Absent express trust language to the con-
trary, in the event distribution language,
permits unequal distributions between
beneficiaries or distributions to the exclu-
sion of other beneficiaries, the trustee may
distribute all of the accumulated, accrued
or undistributed income and principal to
one beneficiary in the discretion of the
trustee.

Although it would seem obvious, the act pro-
vides that a trustee may only make distribu-
tions for the purposes designated by the settlor.
A creditor, including an exception creditor, has
no greater rights to trust income or principal
than a beneficiary. In this respect, a creditor,
including an exception creditor, cannot attach
present or future distributions if the claim of
the creditor does not come within the appro-
priate distribution standard.

A restriction in a trust limiting the distribu-
tion powers of a trustee, in order to prevent the
loss of a beneficiary’s eligibility for participa-
tion in a federal or state benefits program,
including, but not limited to, Medicaid, Sup-
plemental Security Income, Social Security Dis-
ability Income or other state or federal benefits
program is valid, and no creditor, including an
exception creditor, may attach present or future
distributions from such a Special Needs Trust.
All other restrictions curtailing the distribution
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power of a trustee are void as to exception
creditors.”

Subject to the provisions of the Family Wealth
Preservation Trust Act,® and whether or not
the terms of a trust contain a spendthrift provi-
sion, the following rules apply:*

1) during the lifetime of the settlor, the prop-
erty of a revocable trust is subject to the
claims of the creditors of the settlor

2) a spendthrift provision is ineffective with
respect to the settlor of a revocable trust
while the trust is revocable

A creditor or assignee of the settlor may
reach the maximum amount that can be dis-
tributed to or for the benefit of the settlor. If a
trust has more than one settlor, the amount the
creditor or assignee of a particular settlor may
reach may not exceed the interest of the settlor
in the portion of the trust attributable to the
contribution of that settlor.”?

The Oklahoma Discretionary and Special
Needs Trust Act provides clarity in a number
of areas in which Oklahoma has no prior statu-
tory or decisional law. It should help lawyers
in providing certainty and predictability when
advising clients as to their rights under trust
law in this state. Most importantly, those ben-
eficiaries of Special Needs Trusts which are
created or modified on or after Nov. 1, 2010,
will have clearly articulated rights which will

aid in preventing the inadvertent loss of pubic
benefits through inattentive drafting.

1. House Bill 2171, Section 2(13), to be codified as 60 Okla. Stat.
§175.82(13).

2. Ibid, Section 3, to be codified as 60 Okla. Stat. §175.83.

3. Ibid, Section 3(3), to be codified as 60 Okla. Stat. §175.83(3).

4.1bid, Section 3(5), to be codified as 60 Okla. Stat. §175.83(5).

5. Ibid, Section 4(1), to be codified as 60 Okla. Stat. §175.84(1).

6. Ibid, Section 4(2), to be codified as 60 Okla. Stat. §175.84(2).

7. Ibid, Section 4(3), to be codified as 60 Okla. Stat. §175.84(3).

8. Ibid, Section 4(4), to be codified as 60 Okla. Stat. §175.84(4).

9. Ibid.

10. Ibid, Section 5, to be codified as 60 Okla. Stat. §175.85.

11. Ibid, Section 7(B), to be codified as 60 Okla. Stat. §175.87(B).

12. Ibid, Section 2(7), to be codified as 60 Okla. Stat. §175.82(7).

13. Ibid, Section 7(A), to be codified as 60 Okla. Stat. §175.87(A).

14. Ibid, Section 5(F), to be codified as 60 Okla. Stat. §175.85(F).

15. Ibid, Section 6(B), to be codified as 60 Okla. Stat. §175.86(B).

16. Ibid, Section 8, to be codified as 60 Okla. Stat. §175.88.

17. Ibid, Section 9, to be codified as 60 Okla. Stat. §175.89.

18. Ibid, Section 10(A), to be codified as 60 Okla. Stat. §175.90(A).

19. Ibid, Section 10(B), to be codified as 60 Okla. Stat. §175.90(B).

20. 31 OKla. Stat. §8§10, et seq.
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§175.92.

22. Ibid.

ABOUT THE AUTHOR

David A. Carpenter is in the
private practice of law in Tulsa
where he engages in estate plan-
ning, elder law and Medicaid
planning. He is a member of the
National Academy of Elder Law
Attorneys and is a certified Vet-

erans Benefits Counselor. He is

active in the Tulsa Oratorio
Chorus and volunteers weekly at
St. Francis Hospital in Tulsa.

Don’t be a fail whale.

.
. _Te
-
W

r. i r - i . . b

- — T

Vol. 81 — No. 33 — 12/11/2010

e For the latest OBA
ol ™ news, follow us
Ry on Twitter
£ @OklahomaBar
W and
A @OBACLE
G,:_-;f_.!'.!
_'_’.-"‘1 e s dh d 4 .

The Oklahoma Bar Journal 2817



NIOIS(O)NNBY ARTICLE

Aftermath of the SemGroup Case
Oklahoma Enacts the Oil and Gas Owners’

Lien Act of 2010

By Fred H. Miller and Alvin C. Harrell

BACKGROUND

emGroup LD, a limited partnership organized in Delaware,
and its various affiliates (together, SemGroup), was in the
business of purchasing oil and gas derived from wells in sev-

eral jurisdictions including Oklahoma.' Pursuant to industry cus-
tom, SemGroup paid the interest owners (persons owning an
interest in oil and gas rights before the first sale of the oil or gas?)
for the purchased oil on the 20th day of any given month, and for
the gas on the 25th day, as to oil and gas produced in the previous
calendar month. For example, payment would occur on June 20

or June 25 for the May production.

SemGroup, as the “first purchaser,” would
then resell to subsequent purchasers. In these
subsequent resales, the sale price could be paid
by an exchange of oil and gas, by set-off and
net-out of transactions, or by a cash equivalent
or deferred cash payment (e.g., by check or an
“account”®). The extracted oil and gas might be
stored in temporary, local storage tanks, or
delivered to the subsequent purchaser by pipe-
line. SemGroup incurred debt for financing its
purchases, and this debt was secured by the oil
and gas inventory owned by SemGroup, and
any proceeds from the resales. SemCrude, one
of the affiliates, owned a deposit account in
Massachusetts with Bank of America and
another with a bank in Dumas, Texas, where
proceeds were deposited.

SemGroup also was engaged in a variety of
hedging and derivatives transactions, including
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bets on falling oil prices.* These bets went wrong
when oil prices did not fall, and on July 22, 2008,
SemGroup filed a petition under Chapter 11 of
the U.S. Bankruptcy Code.’ The filing occurred
immediately before or after payment was due to
interest owners for oil and gas purchased in
June 2008, and as a result, the interest owners
were not paid for June or July. At the time it filed
bankruptcy, SemGroup, as relevant, held unsold
oil and proceeds, including proceeds in deposit
accounts, which became assets of the bankrupt-
cy estate as well as being claimed by interest
owners and secured lenders, all of whom then
litigated the priority of their claims as to these
assets in the bankruptcy case.®

Focusing on Oklahoma and ignoring the
deposit accounts (which implicate additional
issues), and aside from Uniform Commercial
Code (UCC) Articles 9 and 2,7 there were two
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relevant Oklahoma statutes. One, the Oil and
Gas Owners’ Lien Act,? created a lien, called a
“continuing security interest,” on extracted oil
and gas and its proceeds, and made the lien
valid without possession but required a filing
in the county in which the well was located.
This lien was subordinate to buyers in ordinary
course of business as defined in the UCC,° but
otherwise had priority from the time of extrac-
tion, with modest exceptions, and continued in
proceeds for at least a year. Most importantly,
however, section 548.6(C) stated that nothing
in the Oil and Gas Owners’ Lien Act should be
construed to impair or affect the rights, priori-
ties or remedies of any person under the UCC.

The other relevant Oklahoma statute was the
Production Revenue Standards Act."” The most
important provision was section 570.10A,
which provides essentially that all proceeds
from the sale of oil or gas production should be
regarded as separate and distinct from all other
funds of any person receiving or holding the
same, until such time as the proceeds are paid
to the owners legally entitled, and that the pro-
ceeds are to be held for the benefit of the inter-
est owners legally entitled but that no express
trust is created. In the SemGroup litigation, the
interest owners argued (among other things)
that this imposed fiduciary duties in the nature
of an implied or resulting trust, giving them a
priority claim."

Most of the SemGroup litigation was ulti-
mately settled, before a pending appeal could
be completed, but the Delaware Bankruptcy
Court first made several findings:

* Notwithstanding an Oklahoma attorney
general’s opinion issued after the bank-
ruptcy case began, holding that section
570.10A creates an implied trust, the Bank-
ruptcy Court held otherwise.”

¢ In the SemGroup litigation relating to Kan-
sas and Texas, the Bankruptcy Court con-
cluded that Delaware law controlled the
issues relating to competing claims to the
assets (including priority), and not the
laws of Kansas or Texas (where the produc-
tion was located).®

The Bankruptcy Court held that the assets
were not “as extracted collateral” under UCC
Article 9 (and thus Delaware law controlled
perfection and priority)," and since the interest
owners were unperfected under Delaware
Article 9 they lost priority to the secured lend-
ers who were so perfected.”
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THE 2009 LEGISLATIVE RESPONSE

Bills were promptly introduced in the 2009
Oklahoma Legislature to address the issues in
the SemGroup litigation. An initial bill favored
by interest owners would have given them a
position similar to the result provided in the
legislation that ultimately passed in 2010 (SB
1615), but essentially equivalent to that of a
purchase money security interest under UCC
Article 9. However, as with some of the similar
lien acts in other states, an Article 9 solution
would be dependent on application of the
Oklahoma UCC.* This bill failed to pass.
Another bill put forward by the purchasers
from interest owners would have essentially
adopted the Texas non-uniform amendment to
Texas UCC Article 9 (essentially giving interest
owners the position of a purchase money secu-
rity interest but without the UCC requirements
of filing, notice and the like).”” This bill likewise
failed to pass. In essence, the two bills killed
each other.

THE RESULT: SB 1615
Effective Date

Before the 2010 legislative session was under-
way in Oklahoma, a compromise was negoti-
ated that that basically became Enrolled Senate
Bill No. 1615 (SB 1615 or the bill).”* SB 1615 was
signed by the governor on April 19, 2010." Sec-
tion 14 of the bill carries an emergency clause
and therefore it became effective that same
date.” This is critical since the bill follows fairly
closely the previous 2009 interest owners’
effort, and Section 4 of the bill proclaims in
part: “An oil and gas lien exists and is perfect-
ed from the effective date of this act.”*

Overview of SB 1615

SB 1615, the Oil and Gas Owners’ Lien Act of
2010, repealed the former Oil and Gas Owners’
Lien Act.*? It does not repeal the Production
Revenue Standards Act,® and thus leaves
undisturbed the attorney general’s opinion
that a trust is created by this provision (as well
as the remaining litigation on this issue).* In
Oklahoma, a state court opinion could control
the decision of the Delaware Bankruptcy Court
to the contrary* However, bill Section 6 pro-
vides in part that a purchaser (defined under
bill Section 2.15. as a person that is not an
affiliate of the first purchaser)* who takes,
receives or purchases oil or gas from a first
purchaser is relieved of any obligations created
by section 570.10A if either 1) the purchaser is
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a buyer in ordinary course of
business (BIOCOB) as defined
in the UCC Article 9% or 2) the
purchaser has paid all the con-
sideration due to the first pur-
chaser, including by exchange
of oil or gas, net-out, or set-off,
under all applicable enforce-
able contracts in existence at
the time of payment.” The sec-
ond category of purchaser
above is important since BIO-
COB status arguably requires
the payment of new value and
therefore payment by net-out
or set-off may not qualify, and
also under the UCC a BIOCOB
must have possession or a
right to possession.” A subse-
quent purchaser from the first
purchaser also is protected by
the shelter doctrine.”

To the extent that an Oklaho-
ma court might uphold an inter-
est owners’ retention of a trust
against the first purchaser (e.g.,
under section 570.10A), that
trust is redundant with the idea
that the interest owner also has
a lien, but retention of the trust
concept in the Oklahoma stat-
utes was a necessity in view of
the uncertainty on this issue in
the ongoing SemGroup litigation
on the trust fund issue (e.g.,
relating to claims arising before
the effective date of SB 1615).

SB 1615: CHAPTER AND VERSE

Reviewing SB 1615 with an eye to the issues
in the SemGroup litigation, the most important
provisions are noted here. Section 3.A. of the
bill grants each interest owner an oil and gas
lien (oil and gas lien) to secure the obligations
of the first purchaser to pay the sales price, to
the extent of the interest owners’ interest in oil
and gas sales derived from the interest owners”’s
oil and gas rights.” Under bill Section 2.9.a., oil
and gas rights include oil, gas, proceeds (pro-
ceeds under bill Section 2.14. are what is paid
or to be paid from the sale of oil or gas under
an agreement to sell, including oil or gas on or
after extraction,” inventory of raw, refined or
manufactured oil or gas, rights to products of
same, and proceeds, whether cash, accounts,
chattel paper, instruments, documents or pay-
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Section 4 also
provides that the interest
owners’ oil and gas
lien is automatically
perfected without the
need to file a financing
statement or any
other type of

documentation...

ment intangibles), an oil and
gas lease, a pooling order and
an agreement to sell.” Illustra-
tive examples of oil and gas
rights are included in bill Sec-
tion 2.9.b.* Section 3.A. also
states that “[t]he oil and gas
lien is granted and exists as
part of and incident to the
ownership of oil and gas
rights.”®

This makes clear that the
interest owners’ oil and gas
lien created by SB 1615 is not a
UCC Article 9 security interest
but rather arises as part of a
real estate interest of the inter-
est owner in the oil and gas;
therefore, the governing law
(with respect to a choice of
law) is the law of the jurisdic-
tion in which the well is locat-
ed.* This avoids the UCC Arti-
cle 9 choice of law rules for

= ' personal property that resulted

in certain interest owners’
claims being determined under
Delaware law in the SemGroup
litigation.” Indeed, Section 9 of
the bill provides that no provi-
sion in an agreement to sell or
il =1 otherwise that would apply
:‘?i the law of another jurisdiction
l is valid as a matter of public
‘e

1L
[ —

5]

policy (but the protections of

SB 1615 may be waived under

specified circumstances as
described in Section 9 of the bill, and noted
below).* Section 3 of the bill also provides that
the interest owners’ lien “exists in and attaches
immediately to all oil and gas on the effective
date of the act.”?®

Bill Section 4 (somewhat redundantly) also
says that the oil and gas lien is granted and
exists as part of and incident to the ownership
of the interest owners’ oil and gas rights, and
“exists and is perfected from the effective date
of this act.”* Section 4 further stipulates that
the interest owners’ oil and gas lien continues
uninterrupted and without lapse in all oil and
gas produced, upon and after the extraction
(except as qualified elsewhere in the bill); con-
tinues uninterrupted and without lapse in and
to all proceeds (again, except as qualified in SB
1615); exists until the interest owner or other
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person entitled to receive the proceeds has
been paid (with some elaboration as to who is
entitled to payment and protection for good
faith payment); and is not dependent on pos-
session nor is it affected by a change in posses-
sion or ownership, and that the lien follows
any transfer of the oil and gas rights.* Section
4 also provides that the interest owners’ oil and
gas lien is automatically perfected without the
need to file a financing statement or any other
type of documentation, and as to existing oil
and gas rights is perfected as of the effective
date of SB 1615.

Section 7 of the bill provides that, except for
a “permitted lien” (see discussion below), an
interest owners’ oil and gas lien takes priority
over any other lien or any security interest.* In
conjunction with Sections 3.D. and 4. of the
bill,* this creates an automatic super-priority
without any public notice by a filing or by pos-
session. This is less troublesome than it may
seem, because in all probability those affected
by it, e.g., in the industry or lending to it, are
sophisticated parties who will be aware of this
provision of the bill and can act accordingly.®
Whether an automatic super-priority always
will apply in the face of other laws, which may
provide their own priority rules, will be a task
for courts to sort out on a case-by-case basis,
although perhaps SB 1615, as the later and
more specific law, will be effective as stated.
Moreover, many of the potential problems of
application are avoided by the priority excep-
tions for BIOCOBs and permitted liens, as
noted below.*

Under bill Section 2.11., a permitted lien is
essentially a mortgage or security interest
granted by a first purchaser which “secures
payment under a written instrument of indebt-
edness signed by the first purchaser” — and
is accepted in writing (or in a record) by the
secured party (even if the instrument is a
promissory note which a payee normally does
not accept in writing), prior to the effective date of
SB 1615, with a fixed amount of principal and
maturity date.® A “permitted lien” does not
include security devices that do not meet these
criteria, or that involve a later modification,
amendment or restatement that increases the
principal or extends the maturity after the
effective date of SB 1615, or does not have first
priority (except a statutory or regulatory lien
that has first priority by statute or regulation is
recognized).” Also, as just noted, included in
the protection afforded a “permitted lien” is “a
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validly perfected and enforceable lien created
by statute or by rule or regulation of a govern-
mental agency for storage or transportation
charges” owed by the first purchaser, except
one in favor of an affiliate of a first purchaser
(unless authorized by the statute, rule or regu-
lation creating the lien) or one for charges in
excess of 90 days past due.”

Section 5 of the bill deals with the tracing,
continuation and priority of the interest own-
ers’ oil and gas lien, in relation to other such
liens and competing security interests, other
liens and permitted liens, in commingled oil
and gas.”

Section 6 qualifies the provision of the bill
that provides for the super-priority of an inter-
est owners’ oil and gas lien, given the above-
referenced continuance of such a lien in extract-
ed oil and gas and in any proceeds, and the
priority of such.” Section 6 provides that a
“purchaser”® “takes free” of an interest own-
ers’ oil and gas lien on the oil and gas pur-
chased by the purchaser, and the purchaser is
relieved of the obligations under 52 Okla. Stat.
section 570.10A, if the purchaser qualifies as a
BIOCOB as defined in UCC Article 9, or the
purchaser has paid all consideration due to the
first purchaser, “including by exchange of oil
or gas, net-out or set-off, under all applicable
enforceable contracts in existence at the time of
payment.”* Otherwise, the interest owners’ oil
and gas lien continues “uninterrupted in the
proceeds paid to or otherwise due the first pur-
chaser” (which should be construed to mean
not only that the lien continues but also its per-
fection and priority continue as provided in the
bill).** The last sentence of Section 6.2. of the
bill, stating the priority of the lien, is again
merely a redundancy.”

Section 8 of SB 1615 deals with circumstances
where the ownership of oil and gas is trans-
ferred and is consistent with UCC Article 2
Section 2-401, which is also applicable since
extracted oil and gas is a form of “goods.”*
Section 8 also preserves the right of the first
purchaser to take or receive oil and gas under
the terms of a division order or agreement to
sell, and thus the bill cannot retroactively
intrude on prior transactions or relationships.”
To the extent they are subject to the bill, other
purchasers should be accorded the same treat-
ment.” Interest owners are protected as against
such rights under Section 12 of the bill,* and
the rights of operators are protected as against
interest owners under bill Section 11.% It might
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have been better to have broadened Section 12
of the bill to include others in addition to inter-
est owners, to provide a comprehensive resolu-
tion of competing interests in a single section,
instead of using different language (except as
required by different rights and status) in dif-
ferent sections of the bill to establish essentially
the same policy. In such respects, the bill is not
as polished as, e.g., a uniform act. Nonetheless,
except as differences need to be recognized due
to the context, the different provisions of the
bill should be interpreted to reach the common
goal of non-impairment of established rights
under a prior law or contract.

Section 9 of the bill is titled “Waiver” and
states a general rule, that any relinquishment
or waiver of rights under the bill by interest
owners, under terms other than full payment
of the sales price, is void as against public pol-
icy.® However, a waiver or other provision,
which would include a subordination of the
priority of an interest owners’ oil and gas lien,
which is accompanied by the posting of a satis-
factory letter of credit or a binding contractual
arrangement, satisfactory in form and sub-
stance, to prepay or escrow the sales price and
to perform all of the first purchaser’s obliga-
tions under a satisfactory agreement to sell, is
valid.* Two further points may be made as to
such a contractual arrangement, agreement to
sell or letter of credit. First, there are no con-
crete statutory criteria in the bill for determin-
ing what is “satisfactory.” The purpose was to
provide discretion to interest owners, who are
in the best position to decide whether a waiver
is in their best interests under given circum-
stances, but at the same time to both place
limits on that discretion (by requiring, in
essence, a letter of credit or escrow arrange-
ment) and to give interest owners in such mat-
ters statutory guidelines to follow. Second, the
applicable standards will include the require-
ments of UCC Article 5 for letters of credit, a
sales agreement will be measured by the provi-
sions of UCC Article 2 and an alternative bind-
ing contractual arrangement should be subject
to the standards of ordinary contract law.

Finally, Section 10 of the bill provides for the
expiration of an interest owners’ oil and gas
lien by the passage of time (one year after the
last day of the month following the date pro-
ceeds from the sale of oil or gas subject to the
lien are due as to oil or gas sold during the
month) — unless an action to enforce the lien
has been commenced.” Section 10 also deals
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with what is a proper court, and with bank-
ruptcy and joinder of multiple parties and
preserves any right of an interest owner to
maintain a personal action on the debt for the
sales price.

CONCLUSION

Overall, the bill is not perfect, but if properly
construed by the courts it represents a reason-
able compromise among interest owners, oper-
ators, secured parties and purchasers, and does
not put secured lenders to the first or a subse-
quent purchaser in any worse position than
they would occupy under UCC Article 9 if they
were subject to a purchase money security
interest in favor of interest owners’ claims.” In
that sense, it is much like the case with fixtures
under UCC section 9-334, where secured par-
ties under UCC Article 9 have to deal with
competing real property claims — the differ-
ence being that in the case of fixtures, Article 9
sets the accommodation rules (but only after
an earlier, false start that ignored real estate
interests to too great a degree), and here the Oil
and Gas Lien Owners’ Act of 2010 sets the
accommodation rules, perhaps again because
UCC Article 9 alone does not fully address oil
and gas interests.*

1. These facts and the background of the Oklahoma-related issues
in the litigation involving SemGroup (the SemGroup litigation) are
described in the June 2009 opinion of the Bankruptcy Court in the
SemGroup litigation. See Samson Resources Company, et al. v. SemCrude,
LP et al. (In re SemCrude LP), Case No. 08-11525 (BLS), Adversary No.
08-51445, 2009 WL 1740750 (Bankr. D. Del. June 19, 2009) (regarding
Oklahoma Law issues). Companion orders were issued relating to
Kansas and Texas law. See In re SemCrude, 2009 WL 1740747 (Bankr.
D. Del. June 19, 2009) (Kansas law); In re SemCrude, 2009 WL 1740748
(Bankr. D. Del. June 19, 2009) (Texas law). This article is limited to the
issues involving Oklahoma law. The facts and issues in the SemGroup
litigation have also been described in the media. See, e.g., Rod Walton,
“SemGroup to Present Plan,” Tulsa World, Oct. 24, 2009, at E1; Rod
Walton, “SemGroup Plan OK’d to Repay Producers,” The Oklahoman,
Sept. 23, 2009, at 1B; Rod Walton, SemGroup Lenders See Full Payment,
Oklahoman, May 7, 2009, at 1B. On related issues, see Rod Walton,
“Producers sue SemGroup LP Connections,” The Oklahoman, May 18,
2010, at 3B.

2. See the Oil and Gas Owners’ Lien Act of 2010, Oklahoma
Enrolled Senate Bill 1615, §2.6. (signed into law by Gov. Henry April
19, 2010) (codified at 52 Okla. Stat. §549.2.6.) (definition of Interest
Owner).

3. A “check” is an “instrument” under Uniform Commercial Code
(UCC) Articles 3 and 9. See UCC §§3-104(f), 9-102(a)(47). “Account” is
defined at UCC §9-102(a)(2). In Oklahoma the UCC is codified at Title
12A of the Oklahoma statutes. UCC citations in this article reference
the uniform text, unless otherwise noted.

4. See sources cited supra at note 1.

5. Id. See also Wade D. Gungoll, “The SemGroup Bankruptcy and
the Ramifications for Oklahoma Producers,” 80 OBJ 1041 (2009).

6. See supra notes 1 and 5.

7. In Oklahoma, Article 9 is codified at 12A Okla. Stat. §§1-9-101 et
seq., and Article 2 at §§2-101 et seq. Oklahoma law has not adopted the
2003 /2005 Official Amendments to Article 2, except to exclude transac-
tions in information. However, as these amendments resolve many
ambiguities and splits in the case law, they furnish guidance for inter-
pretation of present law.

8. 52 OKkla. Stat. §§548 et seq. See also Gungoll, supra note 5.
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9. UCC §1-201(b)(9) (2001 uniform text); 12A Okla. Stat. §1-
201(b)(9)(2010 cumm. suppl.).

10. 52 Okla. Stat. §§570.1 et seq. See also Gungoll, supra note 5.

11. See SemGroup, 2009 WL 1740750, and supra notes 1 and 5.

12. See supra note 11. The Oklahoma attorney general’s opinion is
2008 OK AG 31 (Nov. 5, 2008).

13. E.g., pursuant to UCC §9-301. Under §9-301(1), the law of the
jurisdiction where the debtor is located governs perfection, the effect
of perfection or nonperfection, and priority of a security interest; this
is subject to §9-301(3), providing that the effect of perfection or nonper-
fection and priority as to a security interest in certain types of collat-
eral (including goods, instruments and money) are governed by the
law of the state where the collateral is located. UCC. §9-307(e) provides
that a “registered organization” is located in the state where it is orga-
nized. In the SemGroup litigation the debtor was deemed to be located
in Delaware. In contrast, the Bankruptcy Court’s discussion of Okla-
homa issues in its June 19, 2009, opinion does not significantly address
these issues, being primarily limited to the Oklahoma Oil and Gas
Owners’ Lien Act and §570.10A of the Production Revenue Standards
Act. See SemCrude, 2009 WL 1740750 (citing Arkla Exploration Co. v.
Norwest Bank of Minneapolis, 948 F2d 656 (10th Cir. 1991)); other
authorities cited supra at note 1; Gungoll, supra note 5. See also infra
note 14.

14. See supra note 13; and UCC §§9-102(a)(6), 9-301(4). See Sem-
Group, 2009 WL 1740750, and other authorities cited supra note 1.

15. See UCC §§9-317, 9-322(a); SemGroup, 2009 WL 1740750; and
other authorities cited supra note 1.

16. Which, in the SemGroup litigation according to the Bankruptcy
Court’s opinion, did not apply because the debtor (SemGroup) was
located in Delaware, pursuant to UCC §§9-301 and 9-307, and because
the assets were not found to be “as extracted collateral.” See SemGroup,
2009 WL 1740750; other authorities cited supra note 1; supra note 13.

17. See, e.g., Terry L. Cross, “Oil and Gas Product Liens - Statutory
Security Interests for Producers and Royalty Owners under the Stat-
utes of Kansas, New Mexico, Oklahoma, Texas and Wyoming,” 50 48
(1996). Consumer Fin. L. Q. Rep.

18. See supra note 2.

19. Id. Note, however, that Judge Russell of the Western District of
Oklahoma subsequently considered the issue and rejected the attorney
general’s opinion, instead adopting the reasoning of the Delaware
Bankruptcy Court in the SemGroup litigation. See McKnight v. Linn
Operating Inc., Case No. CIV-10-30-R (W.D. Okla. April 1, 2010). It
remains possible, however, that a state court would hold otherwise.

20. SB 1615, §14.

21. SB 1615, §4 (codified at 52 Okla. Stat. §549.4.). See also discus-
sion infra this text at notes 39-41.

22. Old 52 Okla. Stat. §§548.1 - 548.6. See SB 1615, §13.

23. 52 OKkla. Stat. §570.10A. See Gungoll, supra note 5.

24. See supra note 12.

25.Id.

26. The first purchaser under bill §2.4. (52 Okla. Stat. §549.2.4.) is
the person that purchases oil or gas from an interest owner under an
agreement to sell.

27. Note that BIOCOB is actually defined in UCC Article 1. See
supra note 9.

28. SB 1615, §6 (codified at 52 Okla. Stat. §549.6.).

29. See supra note 9.

30. See, e.g., PEB Commentary No. 6, March 10, 1990, discussing the
“shelter principle.”

31. SB 1615, §3.A. (codified at 52 Okla. Stat. §549.3.A.).

32. SB 1615, §2.14. (codified at 52 Okla. Stat. §549.2.14.). SB 1615
uses the term “severance” rather than the more common term “extrac-
tion,” but defines “severance” essentially as extraction.

33.SB 1615, §2.9.a. (codified at 52 Okla. Stat. §549.2.9.a.) (definition
of oil and gas rights).

34. Id. §2.9b. (codified at 52 Okla. Stat. §549.2.9.b.) (illustrative
examples of oil and gas rights).

35. Id. §3.A. (codified at 52 Okla. Stat. §549.3.A.).

36. See, e.g., Robert A. Leflar, Luther L. McDougal III & Robert L.
Felix, American Conflicts Law §§165, 170 and 171 (4th ed. 1986) (law of
the situs applies). UCC Article 9 recognizes this basic principle with
respect to other real estate-related collateral, including as-extracted
collateral. See UCC §§9-102(a)(6) (definition of as extracted collateral),
9-301(3), (4) (choice of law). See also infra note 69.

37. Pursuant to UCC Article 9 §9-301(1) (location of the debtor
controls). See also id. §9-307; supra notes 1 and 13.

38. See SB 1615, §9 (codified at 52 Okla. Stat. §549.9.). On waiver, see
infra this text at notes 63-65.

39. SB 1615, §3.B.1. (codified at 52 Okla. Stat. §549.3.B.1.). See also
supra note 21 (noting SB 1615 §4.).
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40. SB 1615, §4 (codified at 52 Okla. Stat. §549.4.). See also id. §3
(codified at 52 Okla. Stat. §549.3.); supra notes 37-39 and this note 40 and
accompanying text. There are a number of redundancies in the bill as
well as provisions that are qualified by other provisions, but there are no
cross-references. As a result, the bill’s provisions must be read in pari
materia and with the understanding that the redundancy is a result of the
political process rather than intending a different meaning.

41. SB 1615, §4 (codified at 52 Okla. Stat. §549.4.).

42.Id. See also supra notes 39-40 and accompanying text.

43. SB 1615, §7 (codified at 52 Okla. Stat. §549.7.).

44. Id. §83.D. and 4. (codified at 52 Okla. Stat. §§549.3.D. and
549.4.).

45. See also bill §9 on waiver, discussed, infra this text at notes 63-65.

46. See also supra notes 29-30 and accompanying text.

47. Which (under other law which overrides many writing
requirements) may include an electronically-signed record that is
stored in an electronic or other medium and that is retrievable in
perceivable form, under both the federal ESIGN Act and the Uni-
form Electronic Transactions Act. The latter is enacted in Oklahoma
at 12A Okla. Stat. §§15-101 et seq.

48. SB 1615, §2.11.a. (codified at 52 Okla. Stat. §549.2.11.a.). The
italicized language in the text above is intended to emphasize that this
protects only those security interests created prior to the effective date
of SB 1615. See also id. §2.11.a. and a.(1) (52 Okla. Stat. §2.11.a. and a.(1)
(...a permitted lien does not include a mortgage lien or security interest
which 1) secures payment of any indebtedness incurred from and after
the effective date of this act. . . .)).

49.1d. §2.11.a.(1)-(5) (codified at 52 Okla. Stat. §549.2.a.(1)-(5)).

50. Id. §2.11.b. (codified at 52 Okla. Stat. §549.2.11.b.).

51. Id. §5 (codified at 52 Okla. Stat. §549.5.). The ability to trace a
lien into commingled proceeds of all types is governed by id. §3.B.3.
(codified at 52 Okla. Stat. §549.3.B.3.) (The lien “[c]ontinues uninter-
rupted and without lapse in and to all proceeds.”). See also id. §2.14.
(codified at 52 Okla. Stat. §549.2.14.) (definition of proceeds).

52. Id. §6 (codified at 52 Okla. Stat. §549.6.). See also supra notes 43-
46 and accompanying text.

53. For the definition of “purchaser,” see SB 1615, §2.15. (codified at
52 Okla. Stat. §549.2.15.); compare the UCC definition at UCC §1-
201(b)(30), (31). The term as used in the bill is not to be confused with
a UCC Article 9 “purchaser,” which includes a secured party, even
though the definition in bill §2.15. could be read to include a secured
party if not read in the overall context of the bill.

54. Note again the BIOCOB is actually defined in UCC Article 1.
See supra notes 9 and 27.

55. SB 1615, §6.2. (codified at 52 Okla. Stat. §549.6.2). See also supra
notes 26-30 and accompanying text.

56. See SB 1615, §6.2., and id. §7. (codified at 52 Okla. Stat. §§549.6.2.
and 549.7.).

57.1d.

58. Id. §8 (codified at 52 Okla. Stat. §549.8.). UCC Article 2 applies
to sales of goods. See UCC §2-102 (scope); id. §2-105 (definition of
goods). See generally Continental Supply Co. v. Marshall, 152 F.2d 300
(10th Cir. 1945) (extracted oil and gas becomes personal property);
Octagon Gas Systems Inc. v. Rimmer, 995 F.2d 948 (10th Cir. 1993) (sale of
natural gas in a pipeline is a sale of goods under UCC Article 2); defini-
tion of BIOCOB at UCC §1-201(b)(9).

59. See also id.

60. Id. See also supra note 30 (shelter doctrine).

61. SB 1615, §12.A. (codified at 52 Okla. Stat. §549.12.A.) (the rights
of interest owners under SB 1615 are cumulative with other rights at
law and in equity and are to be “liberally construed” to provide “the
most comprehensive protection.”) Compare UCC §1-103(a) (UCC is to
be liberally construed to promote its underlying purposes).

62. Id. §11 (codified at 52 Okla. Stat. §549.11.) (SB 1615 does not
impair the rights of an operator to withhold, set-off, or otherwise be
paid funds from an interest owner). “Operator” is defined at id. §2.10.
(codified at 52 Okla. Stat. §549.2.10.), as “a person engaged in the sev-
erance [i.e., extraction] of oil or gas....”

63. Id. §9. (codified at 52 Okla. Stat. §549.9.).

64.1d. §9.1. and 2. (codified at 52 Okla. Stat. §549.9.1. and 2.).

65. 12A Okla. Stat. §5-101 et seq.

66. SB 1615, §10 (codified at 52 Okla. Stat. §549.10.).

67. It has been asserted by some observers that interest owners
wishing such protection should be required to acquire and assert a
purchase money security interest under Article 9, and that remains an
alternative to SB 1615 under the law of every state. However, an
approach based on the filing of financing statements by interest own-
ers could be complicated because of the extensive fractionalization of
oil and gas royalty interests; because of the large number of interest
owners, such an approach could be burdensome for all parties
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involved. Thus, the transaction costs of that approach exceed those of
SB 1615, without any significant compensating benefits.

68. It should also be noted that the 1998 revisions to the uniform text
of UCC Article 9, reflecting the report of the American Bar Association,
UCC Committee Task Force on Oil and Gas Law (of which one of your
authors was chair) contemplated the assertion of interest owner claims
under real property law, outside of UCC Article 9, consistent with SB
1615. See Alvin C. Harrell, “Oil and Gas Finance Under Revised UCC
Article 9,” 33 Tex. Tech. L. Rev. 31, 52 (2001) (citing UCC §9-320 cmt. 7
(2001), which also addresses this issue and in turn cites Terry I. Cross,
“Oil and Gas Product Liens-Statutory Security Interests for Producers
and Royalty Owners Under the Statutes of Kansas, New Mexico, Okla-
homa, Texas and Wyoming,” 50 Consumer Fin. L.Q. Rep. 48 (1996)). As
noted in Harrell, id., the uniform text of UCC Article 9 endorses this
view. See Harrell, id., and UCC §9-320, cmt. 7 (stating that Article 9
“leaves [this] resolution to other law”). See also Alvin C. Harrell and
Owen L. Anderson, “Report of the ABA UCC Committee Task Force on
Oil and Gas Finance,” 25 Tex. Tech. L. Rev. 805, at 830-31 (1994) (same).

ABOUT THE AUTHORS

Alvin C. Harrell is a professor
of law at OCU School of Law
and president of Home Savings
and Loan Association of Okla-
homa City. He is co-author of a
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Fred H. Miller). He is editor of
the Annual Survey of Consumer
Financial Services Law in The Business Lawyer. He
chaired the ABA UCC Committee Task Force on
State Certificate of Title Laws.

Fred H. Miller is a George L.
Cross research professor emeri-
tus at the OU College of Law
and of counsel to Phillips Mur-
rah. He is a member of the
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rial Board for the Uniform Com-
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Reginald Smith, Jeff Trevillion and Selim Fiagome
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Michael Wallis
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INSISTOINAMEETING
House of Delegates Actions

Actions of the OBA House of Delegates on matters submitted for a vote at the 106th Annual Meeting on Friday,
Novw. 19, 2010, are as follows:

RESOLUTION NO. ONE adopted by the Oklahoma Supreme Court.

Action: Adopted

Action: Adopted

Vol. 81 — No. 33 — 12/11/2010

BE IT RESOLVED by the House of Dele-
gates of the Oklahoma Bar Association that
the association adopt, as part of its legisla-
tive program, as published in the Oklahoma
Bar Journal and posted on the OBA website
at www.okbar.org, proposed legislation
amending 75 O.S. 2001, Section 318 and 320,
Oklahoma Administrative Procedures Act.
(Requires 60% affirmative vote for passage. OBA
Bylaws Art. VIII Sec. 5) (Submitted by the Gov-
ernment and Administrative Law Practice Sec-
tion. Adoption recommended by the OBA

Board of Governors.) -
Al}""l"“a‘)

RESOLUTION NO. TWO

BE IT RESOLVED by the House of Dele-
gates of the Oklahoma Bar Association that
the Association adopt, as part of its legisla-
tive program, as published in The Oklahoma
Bar Journal and posted on the OBA website
at www.okbar.org, proposed addition of
Rule 31 to the Rules for District Courts of
Oklahoma. (Requires 60% affirmative vote for
passage. OBA Bylaws Art. VIII Sec. 5) (Sub-
mitted by the Government and Administrative
Law Practice Section. Adoption recommend-
ed by the OBA Board of Governors.)

RESOLUTION NO. THREE

BE IT RESOLVED by the House of Dele-
gates of the Oklahoma Bar Association that
the suggested changes to the Oklahoma
Code of Judicial Conduct, as published in
outline form in The Oklahoma Bar Journal
and posted in its entirety on the OBA web
site at www.okbar.org, be approved and

Action: Adopted

Action: Adopted

(Requires 60% affirmative vote for passage. OBA
Bylaws Art. VIII Sec. 5) (Submitted by the
Bench and Bar Committee. Adoption recom-
mended by the OBA Board of Governors.)

RESOLUTION NO. FOUR

BE IT RESOLVED by the House of Dele-
gates of the Oklahoma Bar Association that
the suggested adoption of Rules for the
Committee on Judicial Elections, as pub-
lished in The Oklahoma Bar Journal and
posted on the OBA web site at www.okbar.
org, be approved and adopted by the Okla-
homa Supreme Court. (Requires 60% affir-
mative vote for passage. OBA Bylaws Art. VIII
Sec. 5) (Submitted by the Bench and Bar Com-
mittee. Adoption recommended by the OBA
Board of Governors.)

Action: Adopted as amended
regarding length of terms

ADOPIED

RESOLUTION NO. FIVE

BE IT RESOLVED by the House of Dele-
gates of the Oklahoma Bar Association that
the Association adopt, as part of its legisla-
tive program, as published in The Oklahoma
Bar Journal and posted on the OBA website
at www.okbar.org, proposed legislation
amending 12 O.S. Supp. 2002, Section 990A,
Appeal to Supreme Court of Oklahoma -
Filing of Petition — Rules — Procedure — Dis-
missal. (Requires 60% affirmative vote for
passage. OBA Bylaws Art. VIII Sec. 5) (Sub-
mitted by the Civil Procedure Committee.
Adoption recommended by the OBA Board

of Governors.) -
1&‘) (ﬂ_‘l"?“a‘)
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RESOLUTION NO. SIX

Action: Adopted

BE IT RESOLVED by the House of Dele-
gates of the Oklahoma Bar Association that
the Association adopt, as part of its legisla-
tive program, as published in The Oklahoma
Bar Journal and posted on the OBA website
at www.okbar.org, proposed amendments
to Oklahoma Supreme Court Rule 1.21
relating to computation of time for com-
mencement of an appeal. (Requires 60%
affirmative vote for passage. OBA Bylaws Art.
VIII Sec. 5) (Submitted by the Civil Procedure
Committee. Adoption recommended by the
OBA Board of Governors.)

ADOPTED

RESOLUTION NO. SEVEN

Action: Adopted

BE IT RESOLVED by the House of Dele-
gates of the Oklahoma Bar Association that
the Association adopt, as part of its legisla-
tive program, as published in The Oklahoma
Bar Journal and posted on the OBA website
at www.okbar.org, proposed legislation
amending 12 O.S. Supp. 2009, Section 2056,
Motion for Summary Judgment. (Requires
60% affirmative vote for passage. OBA Bylaws
Art. VIII Sec. 5) (Submitted by the Civil Proce-
dure Committee. Adoption recommended by

the OBA Board of Governors.)
"“)"?‘:.n‘)

ADd

RESOLUTION NO. EIGHT

Action: Adopted

2830

BE IT RESOLVED by the House of Dele-
gates of the Oklahoma Bar Association that
the Association adopt, as part of its legisla-
tive program, as published in The Oklahoma
Bar Journal and posted on the OBA website
at www.okbar.org, proposed legislation
amending 12 O.S. Supp. 2009, Section 683,
Dismissal without Prejudice. (Requires 60%
affirmative vote for passage. OBA Bylaws Art.
VIII Sec. 5) (Submitted by the Civil Procedure
Committee. Adoption recommended by the
OBA Board of Governors.)

The Oklahoma Bar Journal

Action: Adopted

Action: Adopted

RESOLUTION NO. NINE

BE IT RESOLVED by the House of Dele-
gates of the Oklahoma Bar Association that
the Association adopt, as part of its legisla-
tive program, as published in The Oklahoma
Bar Journal and posted on the OBA website
at www.okbar.org, proposed legislation
amending 12 O.S. Supp. 2009, Section 684,
Dismissal before Trial Commenced with-
out Court Order. (Requires 60% affirmative
vote for passage. OBA Bylaws Art. VIII Sec. 5)
(Submitted by the Civil Procedure Committee.
Adoption recommended by the OBA Board

of Governors.) .
1“)01"1‘1&1)

RESOLUTION NO. TEN

BE IT RESOLVED by the House of Dele-
gates of the Oklahoma Bar Association that
the Association adopt, as part of its legisla-
tive program, as published in The Oklahoma
Bar Journal and posted on the OBA website
at www.okbar.org, proposed legislation
amending 12 O.S. Supp. 2010, Section 3226,
General Provisions Governing Discovery.
(Requires 60% affirmative vote for passage.
OBA Bylaws Art. VIII Sec. 5) (Submitted by the
Civil Procedure Committee. Adoption recom-
mended by the OBA Board of Governors.)

ADOPTED

TITLE EXAMINATION
STANDARDS

Action: The Oklahoma Title Examina-
tion Standards revisions and additions
published in The Oklahoma Bar Journal 81
2475 (Nov. 6, 2010) and posted to the web-
site at www.okbar.org were approved in
the proposed form. The revisions and addi-

tions are effective immediately.
PIED

ADO

All resolutions are available in
their entirety at www.okbar.org/
annualmeeting10/business/resolutions
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Volunteers Critical to OBA Success

understand that life is hectic, and you're busy making a living at practicing law. I'm a small town
Ilawyer,' I know the challenges of making time for volunteer work. But your association needs you.

It’s important that we have new people every year take an interest in the many areas in which we
try to make a difference. Look at the list below, there’s got to be one that’s worth your time.

Most meetings utilize videoconference, so if you are located near Tulsa, you are spared the travel
time with a connection to the bar center in Oklahoma City. I've got some exciting plans for next year
— so I hope I can count on you to get involved.

The easiest way to sign up is online at www.okbar.org. Other sign-up options are to complete this
form and either fax or mail it to the OBA.

I need to hear from you by Dec. 17, 2010, so I /@éﬂ/ M
can begin committee appointments for 2011. “re

Deborah Reheard, President-Elect

Standing Committees

* Access to Justice * Group Insurance * Paralegal
* Awards  Law Day * Professionalism
* Bar Association Technology ¢ Law-related Education * Rules of Professional
* Bar Center Facilities * Law Schools Conduct
* Bench and Bar * Lawyers Helping Lawyers * Solo and Small Firm
e Civil Procedure Assistance Program Conference Planning
* Communications * Lawyers with Physical o Strategic Planning
* Disaster Response Challenges e Uniform Laws
and Relief * Legal Intern * Women in Law
* Diversity * Legislative Monitoring * Work/Life Balance
e Evidence Code * Member Services

Note: No need to sign up again if your current term has not expired. Check www.okbar.org/members/committees/ for terms

Please Type or Print

Name Telephone
Address OBA #
City State/Zip
FAX E-mail
Committee Name Have you ever served If so, when?
1st Choice on this committee? How long?
2nd Choice U Yes U No
d Yes 4 No

3rd Choi

r e Q Yes O No

Q Please assign me to only one committee.
Q I am willing to serve on (two or three - circle one) committees.

Besides committee work, | am interested in the following area(s):

Mail: Deborah Reheard, c/o OBA, P.O. Box 53036, Oklahoma City, OK 73152
Fax: (405) 416-7001
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AUTHOR-ARTICLE ji\18)25.¢

Oklahoma Bar Journal Index
for 2010, Volume 81

Anderson, Patrick
Uniform International Wills Act 81 27 2211 10/09/10

Angel, Steven M.
The Burnout Pandemic: Accommodating Workaholism
in the Practice of Law 81 33 2785 12/11/10

Balkman, Thad
More Atticus Finches 81 20 1736 08/07/10

Barnett, Retired Judge David A.
Half a Haircut 81 10 976 04/10/10

Bartmess, Duchess
Legislative Monitoring Committee Gears

Up for Legislative Session 81 5 410 02/13/10
Language Guide to Navigating the

Legislative Process 81 7 639 03/13/10
Overview of a Few Legislative Measures of Interest 81 10 928 04/10/10
New Laws to Follow — Now or Later? 81 14 1234 05/15/10

Bass, A. Gabriel and Hufnagel, Emily ].

Making Time to Do It — Pro Bono Publico 81 10 959 04/10/10
Burke, Bob

Pain Management for Work-Related Injuries 81 7 619 03/13/10

Father of the Federal Reserve 81 20 1659 08/07/10

Blind Man’s Trap 81 20 1675 08/07/10
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Calloway, Jim
2009 in Review: Looking Back

And Looking Forward 81 2 123 01/16/10

Legal Citations: An Interview with

Professor Darin K. Fox 81 5 415 02/13/10

Your Next Cell Phone Should be more

than Just a Phone 81 10 943 04/10/10

A Lawyer’s Most Valuable Assets 81 14 1246 05/15/10

Getting Noticed Online 81 20 1706 08/07/10

Is the World Wide Web Too Much Like

the Wild Wild West?

Internet Security Issues 81 23 1912 09/04/10

Super Charge Your Conference Call 81 27 2264 10/09/10

The Traveling Lawyer 81 29 2413 11/06/10

Improving Client Satisfaction Improves Your Practice

and Your Life 81 29 2489 11/06/10

Reviewing 2010 Should Make Lawyers

Think about the Future 81 33 2851 12/11/10
Carpenter, David A.

The New Oklahoma Discretionary and

Special Needs Trust Act 81 33 2814 12/11/10
Carr-Howard, Maxwell and Daniel, Mary R.

Are Indian Nations Subject to the

Federal False Claim Act? 81 5 401 02/13/10
Carter, Martha Rupp

A Sampling of Lawyer History — Tulsa Style 81 20 1647 08/07/10
Cash, Adrienne N.

Welcome to the Future:

The Paperless Law Office and E-filing 81 29 2421 11/06/10
Cole, Steven P.

Charging Order Protection for a Single Member

LLC May Still Be Illusory 81 7 625 03/13/10
Cornett, Pamla K.

Illegal Aliens, Immigration Policy and

Workers” Compensation 81 7 605 03/13/10
Cottingham, Dale E. and Wyrick, Patrick R.

‘Schedule of Use’ for Appropriate Streamwater

What Every Municipality Should Know 81 23 1867 09/04/10
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Cowan, Klint A.
Tribal Sovereignty vs. State Court Jurisdiction
Whatever Happened to Federal Indian Law? 81 5 351 02/13/10

Daley, Chace W.
Federal Diversity Jurisdiction under
Class Action Fairness Act 81 23 1882 09/04/10

Daniel, Mary R. and Carr-Howard, Maxwell
Are Indian Nations Subject to
the Federal False Claim Act? 81 5 401 02/13/10

Douglas |. Shelton and Harrell, Alvin C.
The Sharp Sword of Residential Property Disclosure,
Somewhat Dulled 81 23 1886 09/04/10

Drummond, [im
Pro Bono Representation and Criminal Defense Lawyers 81 23 1924 09/04/10

Drummond, LeAnn Page
Dealing with Undue Influence 81 27 2223 10/09/10

Drywater, Catina R.

Tust’ Rewards 81 33 2862 12/11/10
Duffy, Ryan |.
Simple Estate Planning for your Client’s Children 81 27 2207 10/09/10

Edmondson, Chief Justice James
On the Horizon: Oklahoma’s Unified
Case Management System 81 33 2810 12/11/10

Eissenstat, Eric and Evans, Kyle
A Primer on Tortious Interference with Economic
Relationships in Oklahoma 81 14 1211 05/15/10

Evans, Kyle and Eissenstat, Eric
A Primer on Tortious Interference with Economic
Relationships in Oklahoma 81 14 1211 05/15/10

Evans, Valerie |.
Medicare Consideration for the Workers’
Compensation Practitioner 81 7 613 03/13/10

Foster, Paul R.
Our Subpoena or Court Order for
Those Bank Records May be Illegal
The Oklahoma Financial Privacy Act 81 14 1191 05/15/10
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Frazier, Phil
What Is the Oklahoma Bar Foundation

(And Who Are You?) 81 2 135 01/16/10

A Tip of the Hat

(Here’s to the Young Fellows) 81 5 423 02/13/10

Oklahoma Lawyers — We’re Number One 81 7 651 03/13/10

Grants and Awards — Site Visits Planned 81 10 956 04/10/10

Validation 81 14 1252 05/15/10

How are OBF Fellows Funds Used? 81 20 1714 08/07/10

OBF 101 Review 81 23 1921 09/04/10

The Thread 81 27 2268 10/09/10

OBF 2010 Grants 81 29 2498 11/06/10

Legend Has It... 81 33 2859 12/11/10
Gensler, Steven S.

Oklahoma’s New E-Discovery Rules 81 29 2427 11/06/10
Goble, Cindy

Foreclosure Defense in Oklahoma 81 2 138 01/16/10

Reaching Our City...

Not Just a Name, A Mission 81 27 2270 10/09/10

Goralewicz, Rick
Civil Gideon-The Basics 81 20 1717 08/07/10

Grayson, Tynan D. and Witterholt, Madalene A.B.
Revisiting the Vortex
The Collision of the Oklahoma Workers’
Compensation Act, FMLA and ADA 81 7 575 03/13/10

Grimm, William R.
The Unauthorized Practice of Law in Oklahoma 81 33 2775 12/11/10

Gungoll, Wade D.
Regulation of Greenhouse Gases: New Reporting
Requirements Effective Immediately 81 10 918 04/10/10

Hager, C. Steven
Transfer to Tribal Court in Oklahoma under the
Indian Child Welfare Act and Factors for the
Tribal Court’s Consideration 81 5 389 02/13/10

Harrell, Alvin C. and Shelton, Douglas .
The Sharp Sword of Residential Property Disclosure,

Somewhat Dulled 81 23 1886 09/04/10
Harrell, Alvin C. and Miller, Fred H.

Current Status of the UCC 81 14 1175 05/15/10

Aftermath of the SemGroup Case 81 33 2818 12/11/10

Haught, R. Steven
Farewell to a Mentor 81 27 2288 10/09/10
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Hendryx, Gina

Contingency Fee Agreement Checklist 81 2 129 01/16/10
Domestic Relations and Criminal Law Continue

to Receive Most Grievances 81 7 646 03/13/10
Unauthorized Practice of Law 81 14 1248 05/15/10
A Breakdown of Out-of-State Attorney Registration 81 27 2267 10/09/10
Judicial Disqualification 81 29 2492 11/06/10

Trust Account Overdraft Notification:
What We Know So Far 81 33 2807 12/11/10

Hicks, Cory
Recent Changes to the Creditor Claim Process in
Oklahoma Estate under Okla. Stat. tit. 58 & 337 81 27 2215 10/09/10

Hufnagel, Emily |. and Bass, A. Gabriel
Making Time to Do It — Pro Bono Publico 81 10 959 04/10/10

Izadi, Tina L.
Annual Celebration Focuses on Milestones in the Law 81 10 871 04/10/10

Johnson, Eric L.
There May be Consumer Laws ‘Lurking’ in your

Commercial Transaction 81 14 1203 05/15/10
Jones, Jay

The Evolution of Workers” Compensation

in Indian Country 81 7 595 03/13/10

Kalnins, Karen E.
Living History: Oklahoma Judges and Attorneys Talk
About Their Experiences 81 20 1689 08/07/10

Kane, Matt and Whitten, Reggie
Reflection on a Basic Economic System 81 14 1272 05/15/10

Keely, Colline Wahkinney
The Need for Increased Resources in Indian Legal Aid

Oklahoma Indian Legal Services 81 5 393 02/13/10
Kiesel, Ryan
Logging Out: Digital Estate Planning 81 27 2199 10/09/10

Larsh, Robin C. and Williams, O. Joseph
Practicing before a Tribal Gaming Regulatory Body
Tips and Suggestions for the Legal Practitioner

in Oklahoma 81 5 367 02/13/10
Leonard, Judge Tom

Major Cause — What Does It Mean? 81 7 585 03/13/10
Little, John

Textbooks, Trolleys and Tribunals

Separation of Church and State in Early Oklahoma 81 20 1667 08/07/10
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Love, Kimberly Lambert and Wheeler, Shannon P.
About Face by Oklahoma Supreme Court
Means Discrimination Claims can be brought
against Small Employers
Smith v. Pioneer Masonry Inc. 81 27 2234 10/09/10

Lucas, Laurie A.
Ignorance of the Law or Bona Fide Error?
Supreme Court Set to Decide in FDCPA Case 81 14 1199 05/15/10

Luttrell 111, Robert T.
Check Scams That Target Lawyers
How Check Scams Work and How to Avoid

ALoss 81 7 628 03/13/10
Maisch, John A.
An Examination of Oklahoma’s Modern Liquor Statutes 81 10 922 04/10/10
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December, Again

By John Morris Williams

Somehow the years go
by more quickly now. It is
already December, again.
While the holidays and festivi-
ties bring good times in
December, it is also the end of
another year here at the OBA.
We will welcome some new
leaders and say goodbye to
some. Perhaps no other season
reminds me of the passage of
time more than December. It is
a time that I look back and
reflect and try to look forward
and predict. I am better at the
looking back deal.

I have had much fun and
joy working with President
Allen Smallwood and his wife,
Barbara. Allen would be the
tirst to admit Barbara adds
a lot of class to the territory.
They have been kind and
wonderful friends. Every pres-
ident teaches me something.
Allen taught me that compas-
sion and toughness need not
be mutually exclusive. He is a
person of strong convictions
on the issues and has a big
heart for people. I hope he
does not mind my revealing
this about him. However,
people who know him well
already know this.

This December is also a time
of additional change. With the
passing of Justice Opala and
the decision of Justice Har-
grave to not seek retention,
the Oklahoma Supreme Court
will soon have two new mem-
bers. I will miss both of these
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May each of
the remaining days
of December give

you pause to
reflect back and to
look forward.

gentlemen greatly. Both have
been good mentors, and I
have enjoyed working under
their supervision. We all owe
them a debt of gratitude for
decades of service to our
state. To Justice Hargrave, I
wish continued good health
and much joy in the next
phase of his life. It is with
sadness that I lose them from
my everyday life.

As I am writing this, I just
received information that
Judge Combs will be the next
justice from District 3. In
these trying times of shrink-
ing judicial resources, I
appreciate his willingness to
continue to serve our state
and take on this new task in
his life. I wish him good
health and much joy in the
next phase of his life as well.

The looking forward part
is more fun. We have many
things in the works and more
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coming as President-Elect
Reheard moves toward her
being sworn in as our 2011
president. She has lots of ener-
gy and has some exciting ini-
tiatives planned. I, too, wish
her continued good health
and much joy in her time as
our president. I hope each of
you will join in and partici-
pate in at least one of her proj-
ects this year. The work is
needed and will be rewarding.
I have intentionally not given
details to entice you to be
looking for her first article.

May each of the remaining
days of December give you
pause to reflect back and to
look forward. I hope that your
reflections will be a source of
wisdom and your forward
thoughts will be a source of
inspiration. I wish you good
health and joy as we move
into 2011.

On behalf of your staff at
the Oklahoma Bar Associa-
tion, we wish you the happiest
of holiday seasons and look
forward to working with you
in the coming year.

To contact Executive
Director Williams, e-mail
him at johnw@okbar.org.
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TIPS

Reviewing 2010 Should Make
Lawyers Think About the Future

By Jim Calloway, Director, OBA Management Assistance Program

For many years now, during
the OBA CLE Recent Develop-
ments program held each
December, I have done a pre-
sentation called “Law Office
Management and Technology
Update.” Several times I have
also done a similar wrap-up
in the Oklahoma Bar Journal.

So here’s a quick look at
some of the big trends this
year and coverage of forecasts
of future trends for the legal
industry. Then we will follow
up with law office technology
trends next month.

Law firm consultants and
others who follow the legal
industry all agree that there
are a host of negative pres-
sures on the legal market.
Among these are the lack of
jobs for new lawyers while
law schools continue to gradu-
ate 40,000 new students annu-
ally who want to find work,
the generally weak economy,
corporate general counsel
pushing for lower fees, alter-
native fee agreements (AFAs)
and more predictability, the
continued impact of new tech-
nology tools in the legal mar-
ketplace and the probability
of more layoffs in the future
at the very large law firms.

At the 2010 OBA Annual
Meeting in Tulsa, I listened as
Chicago family lawyer Steven
Peskind discussed future
trends in the legal profession
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at the OBA Family Law
Section meeting. He discussed
a lot of concepts, including the
idea of virtual law offices,
unbundling of legal services,
alternatives to the hourly rate
and discussed the possibility
that there may be a greater
need in the future for family
lawyers to serve primarily as
conflict managers rather than
litigators.

Since most family lawyers
(and most lawyers) find them-
selves extremely busy, this is a
message that doesn’t seem to
square up with their reality
today. Many managers in large
law firms also continue to
operate under the assumption
that things will snap back to
normal after this rough eco-
nomic patch.

Even though we all hope
that is the case, that’s not the
smart bet at this point. Law-
yers who have not been fol-
lowing the national trends
probably need to spend some
time reading and thinking.

For example, one can visit
The New Normal online. This is
a feature that the ABA Journal
has been running during the
last half of this year at www.
abajournal.com/topic/the_
new_normal. The editor’s note
preceding each article in the
feature explains, “The New
Normal is an ongoing discus-
sion between Paul Lippe, the

The Oklahoma Bar Journal

CEO of Legal OnRamp, and
Patrick Lamb, founding mem-
ber of Valorem Law Group.
Paul and Pat spend a lot of
time thinking, writing and
speaking about the changes
occurring in the delivery of
legal services.”

A challenging article was
published in the Connecticut
Law Tribune on Nov. 29, 2010.
The article quotes Fairfield
attorney Fred Ury’s prediction
that within a decade, there will
likely be 10 percent to 40 per-
cent fewer lawyers than there
are today. He outlines his rea-
sons for this rather startling
prediction, which largely relate
to new technology advances,
globalization and shifts in the
legal business marketplace.
The article is online at
www.ctlawtribune.com/
getarticle.aspx?ID=38980.

You do not have to buy into
this version of the future or
you may believe that Oklaho-
ma is not as vulnerable to
these trends as other places.
But reading up on our chal-
lenges is always a good thing.

Let’s expand our reading list
from brief online articles to
traditional books.

Dealing with change is diffi-
cult. A classic book on dealing
with change is Who Moved My
Cheese by Dr. Spencer Johnson,
who also co-authored The One
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Minute Manager and many
other books. It is available on
Amazon.com and according to
the website www.whomoved
mycheese.com, it has sold over
24 million copies worldwide
and has been translated into
42 languages. It was a best
seller in 2000.

THE END OF
LAWY ERS?

Rethink

RICHARD
SUSSKIND

I also suggest that the law-
yer interested in the future of
legal practice should buy a
copy of The End of Lawyers?
Rethinking the Nature of Legal
Services by Richard Susskind.
I certainly do not predict the
end of lawyers in the face of
the huge need for legal servic-
es in our society. But Suss-
kind’s message certainly
resonates as he does around
50 speaking engagements
per year.

Here’s what I posted on my
blog after hearing Richard
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Susskind’s keynote address at
ABA TECHSHOW 2009:

“[H]e notes that business
clients feel their lawyers are
quite good at reacting to situa-
tions. But the clients wish
there was more in the way of
proactive legal services. Pre-
vailing in litigation is good,
but avoiding it is even better.
Or, as Susskind put it, they
would rather have a fence at
the top of the cliff than great
ambulance service at the bot-
tom. (Of course, we all know
that clients are more prone to
contact their law firms when
an ambulance is required rath-
er than fence building.)

“Even after the world econo-
my rights itself, he believes
there will be continued pres-
sure of clients wanting more
legal services for less money.
One of his long-held beliefs is
the huge impact that emerging
technologies will have on the
legal profession. Technology
advances can be sustaining or
disruptive...Most of us attend-
ing ABA TECHSHOW this
week agree with Susskind
that there is more disruption
ahead.” Jim Calloway’s Law
Practice Tips (April 2, 2009)
www.tinyurl.com/c988bh.

I have received promotional
material for a new ABA book
that proposes some solutions
to these problems. I have not
read it yet. But it is called Law
& Reorder: Legal Industry Solu-
tions for Restructure, Retention,
Promotion & Work/Life Balance.
The promotional material
states:

“The need for change has
become clear. Employers
need to revamp their tradi-
tional models or invent new
ones. Lawyers and law stu-
dents must take charge of
their careers and become
entrepreneurs.
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“Law & Reorder provides
essential understanding of the
new legal world of productivi-
ty, work/life balance, transi-
tion, leadership, mentoring,
promotion, compensation
and networking.”

DEBORAH EFSTEIN HENRY

LAW & ®*ORDER

OBA members who are not
ABA members are reminded
that they can receive a 15 per-
cent discount when ordering
books from the ABA by
using the OBA discount code:
PAB9EOKRSB in the “Discount
Code Number” field when
placing your order on the
ABA website.

THE ACC VALUE
CHALLENGE

A discussion of changes in
the legal industry would not
be complete without mention-
ing the Association of Corpo-
rate Counsel (ACC). The ACC
members are in-house corpo-
rate counsel who select and
negotiate with lawyers for
businesses. The ACC has over
23,000 in-house counsel mem-
bers worldwide. The ACC has
been quite active in promoting
the idea to its members that
there should be changes in law
firm billing and operating
methods. To that end, the ACC
has developed and has been
promoting the ACC Value
Challenge.
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“...the ACC Value Challenge
is based on the concept that
firms can greatly improve the
value of what they do, reduce
their costs to corporate clients
and still maintain strong prof-

Before lawyers get too anx-
ious, however, they should
recall the famous Yogi Berra
quote, “Prediction is very
hard, especially about the
future.”

Enjoy your holidays and try
not to read too much about the
future at one sitting. Next
month we will discuss legal
technology trends, which for
some of you may seem quite

itability.” Michael Roster,
Chairman, ACC Value Chal-
lenge Steering Committee.

The online address for ACC
Value Challenge is www.acc.
com/valuechallenge/. There
are many papers for reading
and download there. They
outline approaches for negoti-
ating with law firms, but also
include suggestions for more
efficiency within law firms.

But the ACC has gone far
beyond just providing infor-
mation. Just this month they
issued a press release titled
“Corporate Counsel Name 14
Newly Arrogant Firms” at
www.law360.com/topnews/
articles/213339. The release
begins, “They are inflexible on
rates, refuse to discuss alterna-
tive fees and delegate high pri-
ority communications to asso-
ciates: they are the law firms
considered most arrogant by
corporate counsel. And 14
tirms have won the designa-
tion this year for the first time,
according to a new survey.”
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cheery by comparison.

TECHEHOW

= 0

CONFERENCE AND EXPO = APRIL 11-13, 2D11

ABA TECHSHOW CELEBRATES SILVER JUBILEE
APrIL 11 - 13, 2011

ABA TECHSHOW has been helping lawyers incorporate
cutting edge technology into their practices for 25 years. The
25th anniversary of ABA TECHSHOW will be held April 11-13,
2011, at the Chicago Hilton, Chicago, IL.

OBA members who are not ABA Members are entitled
to a discount when registering for ABA TECHSHOW at
www.techshow.com. Just use the OBA TECHSHOW Event
Promoter Code EP1105 when registering.

This year’s keynote speaker is professor Larry Lessig. He is
the director of the Edmond J. Safra Center for Ethics, and a
professor of law at Harvard Law School.

Educational tracks include Cloud Computing, Litigation,
two Solo/Small Firm tracks (including one subtitled The Basics),
two Smart Phone/Mobility tracks, e-discovery, one Paperless
track and two for Power Users. You can see the schedule at
www.tinyurl.com/23366q7.

This year’s theme is Bringing Lawyers & Technology Together.
Early Bird pricing is available until Friday, Feb. 25, 2011. After
this date, registration fees will increase up to $200 per category.
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Yogi Berra’s Five Apocryphal Tips
on Ethical and Effective Attorney

Marketing

By Travis Pickens, OBA Ethics Counsel

“Career

. 3
planning -.-' 2
ain’t over 1 =2
till it’s over.” =
Why do we - f{:

stop working

on our careers

after law school, and merely
continue to work in them?
Largely, because after complet-
ing our formal education we
stop setting goals. Yogi would
elaborate on this by saying,
“You gotta have a plan to have
a marketing plan.” I had a
friend once tell me he did not
believe in marketing. “Oh real-
ly?” I said. “Do you take your
clients to lunch?,” “Well, yes,”
“Have you ever sent referring
lawyers or clients ‘thank you’
notes of appreciation?” “Yep.”
“Do you send out office cards
at the holidays?” “Uh huh.”
Friends, this is a marketing
plan — a simple one, but a
marketing plan nonetheless.
My friend thought marketing
meant buying television ads
and billboard space.

You have to find the market-
ing approach that is right for
you. Another friend of mine,
an engineer, was the chief
marketer for a consulting
group. He was a disaster. He
invited me and other members
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of our firm out to dinner to
solicit work for environmental
cases. He spent the entire time
effusing praise of his engineer-
ing company, but when the
check came, he pulled out his
jeweler’s loupe and 10-key
and proceeded to carve up the
tab down to the penny. Then,
he worked backwards to
apportion our share of the tip,
to three decimal places. This is
not the best way to woo clients
and referrals. He would have
been much better off just
sending over concert tickets.

Remember that fee splitting
is acceptable in Oklahoma
under ORPC 1.5 (e). Look for
win/win relationships. Per-
haps you are fantastic at get-
ting great cases, or perhaps
instead, doing great cases.
Team up with the lawyer
or firm that complements
your talents.

“Having
bad work is s
worse than """' -3
having no

work.” Yogi

is right. Bad
work and/or
bad clients cost
money in lost time, uncollect-
ed bills and unnecessary docu-

‘L'\\'t
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mentation, not to mention
excess stress. Spend your
downtime productively work-
ing on your business and mar-
keting plan or learning more
about your specialty. Toxic
clients and toxic work can
destroy your practice. We have
all had the client we regret
taking, and when we look
back, the signs were there —
the prior lawyers, the unrealis-
tic expectations, the calls after
hours, beating us down on our
bills, the emotional reaction to
something trivial.

Then of course, there is the
piece of work we took that we
were not all that qualified to
perform. Yes, under the Rules
of Professional Conduct we
can do this provided we get
up to speed with reasonable
preparation (ORPC 1.1 Com-
ments [2] and [4]), but it is
often not a good idea, espe-
cially if we do not plan to do
more of this kind of work.
Usually what happens is that
we spend too much time
learning and worrying about
it, and then, after we realize
our crushing mediocrity in the
endeavor, cutting our bill to be
fair to the client.
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“You can _
live in the E
=3
past, but = 2
you c%m’t. 'E :i‘.:
practice in “g =
it.” When I Z

arrived at the

firm after law

school, it had just recently
purchased new tape dictation
machines. A few days before,
the lawyers were using dicta-
tion machines that cut tiny
records, like an LP. You could
only go a few words back to
hear what you had dictated.
Now, we carry small comput-
ers in our pocket called Smart-
Phones, which can use voice
recognition software to create
and communicate text from
anywhere.

If you catch yourself search-
ing the office for a phone
book, as I did recently, then
prepare to be demeaned and
ridiculed by anyone under the
age of 30. Consequently, I am
wondering how long phone
book ads will be effective.
Websites are the future. For
guidance, the ABA’s Standing
Committee on Ethics and Pro-
fessional Responsibility recent-
ly issued Formal Opinion 10-
457. It details what, according
to the Model Rules, can and
cannot be done in a website.
It should be read along with
Oklahoma Rules 7.1 et seq.
and Formal Ethics Advisory
Opinion 320, which dictates
when and how jury awards
and settlement results may
be displayed.

You can choose to keep the
large oak desk, fax machine
and the fountain pen set, but
you had best keep up with a
modicum of technological
advances. E-mail and the abili-
ty to use and produce elec-
tronic documents is de rigueur
these days. You may not see
any reason to change because
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the old way still works. You
would be missing the point.
Clinging to styles of practice
that were state of the art for,
say, Sir Thomas More, sends a
signal about you on many lev-
els, many of which are unat-
tractive to younger clients.

“Lunch is an
hour, but a bar
journal article
is forever.” For
many, writing
an article for
the Oklahoma
Bar Journal on a
topic pertinent to your present
or future specialty is still the
best marketing tool of all. It
goes to nearly 16,000 Oklaho-
ma lawyers and lives forever
in archived form on the bar
website. The article will be ref-
erenced by West Publishing in
appropriate annotations and
other research resources.

Hour for hour, this is the best
“one-step” marketing plan.
Here are some tips with get-
ting started.

® Check the bar journal edi-
torial calendar printed in
every bar news issue or on
the website (use the search
feature to find it quickly)
to determine the topics of
upcoming issues. Articles
on all subjects are pub-
lished, not just the desig-
nated themes.

LT Y

Spend the time necessary
to make the article de-
tailed, well-researched,
insightful and useful to
the practitioner.

* “Primer” articles are
always helpful because
practitioners are frequently
looking for a place to get
started in approaching a
new project.

* Have several colleagues
read it for style, grammar,
tone and usefulness.
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e Strive to make it not only
timely, but “timeless.”
Choose a topic that does
not evolve on a month-to-
month basis.

* Write your author’s bio
with your audience in
mind.

Then, take that article on the
road and start doing presenta-
tions to whoever will have
you for continuing legal edu-
cation or just general informa-
tion. Use and repackage the
article for a variety of settings
and audiences. Leave copies in
your reception area. Mail cop-
ies to your clients. Prepare a
meaningful, detailed update
every few years and resubmit
it for publication or reboot
your speaking schedule. Writ-
ing something is halfway to
becoming an expert, at least in
people’s minds. That’s why
every political candidate in
the modern era writes a book
either just before or during
their candidacy. The same is
true for news anchors and
political commentators.

“My family .
all resemble ﬁ B
each other.” [ & .-_3_3
Take a look [ o =
around your g :’:;

law office. Do
you like what
you see and hear?

If so, perfect, because that is
what your client is seeing and
hearing. And they are judging
you because of it. I remember
walking into an attorney’s
office, and the receptionist had
positioned her desk perpen-
dicular to the front door so she
was facing 90 degrees away.
She was allowed to smoke cig-
arettes at her desk. (Her boss
owned the building, and it
was apparently the last
“smoke’em if you got’em”
facility in the city). This
woman could make it as a
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circus act with her ability to
dangle the smoke-stick from
her lips with a three-inch ash
miraculously in place before
she tapped it off.

When I walked in, she did
not turn to face me but rather
just sighed and said, “Yes?”
Fabulous. I shuddered to think
what she was capable of with
sensitive clients or delicate
phone calls, and the rare odds
she could conduct herself com-
patibly with the Rules of Pro-
fessional Conduct (see ORPC
5.3 “Responsibilities regarding
nonlawyer assistants”). The
main point is that I could not
imagine this lawyer being any
good because this was his
choice of support staff. The

people around you reflect
upon you.

Similarly, whom you choose
to practice with reflects upon
you. Before you join up, check
out the firm, group or lawyer
you may practice with. What
kind of reputation do they
enjoy in your community?
Investigate them like you
would a new hire, but even
more thoroughly. It is a mar-
riage of sorts, and you have to
like and respect these people if
it is going to last. Furthermore,
your reputation will either be
enhanced or diminished
because of it.

Yogi’s wisdom on this point
is perhaps the most important

AT
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of all. Because if you work
with great people and employ
great people, then you can
succeed almost despite every-
thing else. I recently ran into a
younger lawyer who had wan-
dered around a bit. I asked
him if he was happy. He told
me that he had finally found
his legal “home” (we all have
one). “You know,” he said,
“whom you practice with
makes all the difference.” Yes,
it does.

Have an ethics question? It’s a
member benefit, and all inquiries
are confidential. Contact Mr.
Pickens at travisp@okbar.org. or
(405) 416-7055; (800) 522-8065.

RECOVERING INVESTOR LOSSES

LAW OFEICES OF

RTIS J. WARD

ATTORNEY AT LAW

rd.com

BROKERAGE FRAUD

WE WILL GLADLY ACCEPT YOUR REFERRALS
FOR OKLAHOMA WORKERS’ COMPENSATION
AND SOCIAL SECURITY DISABILITY CASES.

ASSOCIATION,/ REFERRAL FEES PAID

1-800-426-4563
405-232-6490

105 N. HUDSON, SUITE 100
HicHTOWER BUILDING
OxranoMaA Crty, OK 73102
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Brakerage faud and mismansgemant of kmeeston funds ocoor far more often
than pecpds sealize Dcovery of bookerage fiem st is dansly féesealed
during good sconoimic tmes. Howeeer, market detlines cawse investons (or thisr
by aredl legel profesionol) fo iemtify (e deal reason fod the losses o misaing
lunds, My law practice ts devoted o halping those people, nclicling serdon
citizens, vha miy hade been victimezed by the finencal indushry,

For a free consultation and case riview, please coll (405} 748-8855 or
visit my webslie af www.StockAndBrokerFraud. com or amall me at
Law i KurtisWard.com Hator ) Wit

(405) 748-8855

3232 W. Britton Rd. OKC, OK 73120

Vol. 81 — No. 33 — 12/11/2010



1310 V2N DNO) W E{OAVA N0 ] ACTIONS

October Meeting Summary

The Oklahoma Bar Association Board of Governors met at the Oklahoma Bar Center in Oklahoma City on

Friday, Oct. 15, 2010.

REPORT OF THE
PRESIDENT

President Smallwood
reported he worked on details
of the Annual Meeting to
be held in Tulsa and that he
unfortunately failed to attend
a swearing-in ceremony for
the new members of the
Oklahoma Bar Association.

REPORT OF THE VICE
PRESIDENT

Vice President Martin
reported he attended the
Oklahoma County Bar
Association Executive
Committee meeting, The
Missouri Bar convention in
Columbus, Cleveland County
Bar Association monthly
meeting and American Board
of Criminal Lawyers annual
convention in Phoenix. He
also was the moderator at the
Oklahoma County candidate
forum with Scott Pruitt and
Jim Priest as attorney general
candidates and Pat Crawley
and Cindy Truong as district
judge candidates.

REPORT OF THE
PRESIDENT-ELECT

President-Elect Reheard
reported she attended the
September board meeting in
Tulsa, Technology Task Force
meeting, Women in Law
conference and the Southern
Conference of Bar Presidents
meeting at Point Clear, Ala.
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REPORT OF THE
EXECUTIVE DIRECTOR

Executive Director Williams
reported that he attended the
Technology Task Force
subcommittee meeting,
budget hearing, monthly staff
celebration and Southern
Conference of Bar Presidents
meeting at Point Clear, Ala.
He spoke at the Garfield
County Bar Association
monthly meeting.

REPORT OF THE PAST
PRESIDENT

Past President Parsley
reported he attended the
September board meeting
in Tulsa and the Southern
Conference of Bar Presidents
meeting at Point Clear, Ala.

BOARD MEMBER REPORTS

Governor Brown reported
he attended the OBF Board of
Trustees meeting and OBA
Bench and Bar Committee
meeting. Governor Carter
reported she attended the
September board meeting.
Governor Chesnut reported
he attended the September
board meeting and the joint
BOG/OBF dinner. Governor
Devoll reported he attended
the Board of Governors
meeting in Tulsa, Boiling
Springs Institute, Garfield
County Bar Association
meeting and the OBA Mineral
Law Social for Northwest
Oklahoma. Governor Dobbs
reported he attended the
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September board meeting.
Governor Hixson reported he
attended the board meeting
and September Canadian
County Bar Association
luncheon/CLE presentation.
Governor McCombs reported
he attended the Board of
Governors social event, board
meeting and McCurtain
County Bar Association
luncheon. Governor Moudy
reported she attended the
Law Schools Committee visit
to the OU College of Law,
September board meeting,
joint dinner with OBF and the
Women in Law conference.
Governor Poarch reported he
attended the September board
meeting, joint BOG/OBF
dinner in Tulsa and Bench
and Bar Committee meeting.
Governor Shields, unable to
attend the meeting, reported
via e-mail that she attended
the September board meeting,
joint BOG/OBF dinner in
Tulsa and Women In Law
Conference. Governor Stuart
reported he attended the joint
BOG/OBF dinner in Tulsa,
board meeting in Tulsa, and
he worked on Oklahoma Bar
Journal Board of Editors
matters.

REPORT OF THE YOUNG
LAWYERS DIVISION

Governor Aspan, unable to
attend the meeting, reported
via e-mail that she attended
the September joint BOG/
OBF dinner, September board
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meeting, Women in Law
luncheon and OBA YLD
hosted receptions in Tulsa and
Oklahoma City for members
and new admittees. The YLD
has scheduled a community
service project at the Center
for Children and Families in
Norman at noon after its
Board of Directors meeting on
Oct. 23, and Governor Aspan
extended an invitation to the
governors to attend and
participate.

REPORT OF THE SUPREME
COURT LIAISON

Chief Justice Edmondson
reported the memorial service
for Justice Marian Opala will
be held on Monday, Oct. 18, at
All Souls” Episcopal Church.
He also reported a new chief
justice and vice chief justice
will be selected for the next
two years at the court’s next
conference.

REPORT OF THE
GENERAL COUNSEL

General Counsel Hendryx
reported that regarding
Fournerat v. Murdock, et. al.,
her office participated in
the preparation of a joint
appellees answer brief that
was filed Oct. 7, 2010, in the
U.S. Court of Appeals for the
10th Circuit. A written status
report of the Professional
Responsibility Commission
and OBA disciplinary matters
for September 2010 was
submitted for the board’s
review.

PROFESSIONAL
RESPONSIBILITY PANEL
ON JUDICIAL ELECTIONS
APPOINTMENT

The board approved
President Smallwood’s
appointment of layperson
Patricia Houston, Stillwater,
to the panel.

2858

2011 OBA BUDGET

President-Elect Reheard
presented the 2011 budget. It
was noted that the OBF was
able to fully fund the High
School Mock Trial Program.
She explained Oklahoma will
host the Southern Conference
of Bar Presidents 2013, and a
fund needs to be created in
2011 for seed money for
expenses that will be incurred
until registration fees begin
coming in. She reported
the Technology Task Force
is researching internal
technology needs, which
will exceed what can be
funded in a single year. The
project, called Quantum Leap

2.0, will be a multi-year effort.

The board held further action
until after executive session.

RESOLUTION FOR
FRANK JAQUES

The board voted to issue a
resolution honoring Ada
attorney Frank Jaques for his
40 years as a member of the
Oklahoma Board of Bar
Examiners.

YOUNG LAWYERS
DIVISION BYLAWS
AMENDMENT

Executive Director Williams
briefed the board on the
YLD’s current procedure
for conducting its annual
elections. He reported the
YLD was requesting an
amendment to its bylaws to
allow electronic voting. The
board approved the YLD
amendment to allow
electronic voting.

TULSA COUNTY
TELEVISION FOR
VIDEOCONFERENCING

Executive Director Williams
reported he heard the Tulsa
County Bar Association was
not in favor of permanently
mounting a television to the
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wall, which had been
suggested at the previous
board meeting. It was noted
that the Technology Task
Force is looking into
improving the quality of
videoconferencing, which
might change the equipment,
as part of the Quantum Leap
2.0 project.

SOUTHERN CONFERENCE
OF BAR PRESIDENTS

President-Elect Reheard
reviewed the events held at
Point Clear, Ala. She shared
information about an exciting
project the State Bar of Texas
is doing to benefit veterans
that was made possible by a
grant from its bar foundation.
She stated that she will make
an out-of-cycle grant request
from the Oklahoma Bar
Foundation to fund a similar
program in Oklahoma.

EXECUTIVE SESSION

The board voted to go into
executive session to discuss
the proposed OBA budget,
met in executive session and
voted to come out of exec-
utive session.

2011 OBA BUDGET ACTION

The board unanimously
voted to recommend the
proposed 2011 OBA budget
for approval by the Oklahoma
Supreme Court.

NEXT MEETING

The Board of Governors met
in Tulsa on Nov. 17, 2010, in
conjunction with the OBA
Annual Meeting, and a
summary of those actions will
be published after the minutes
are approved. The next
meeting of the Board of
Governors will be at 9 a.m.
on Dec. 17, 2010, at the
Oklahoma Bar Center in
Oklahoma City.
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Legend Has It...

By Phil Fragier

The Oklahoma Bar Founda-
tion had its beginning in 1946.
OBA President Gerald B. Klein
appointed a special committee
to form the Oklahoma Bar
Foundation. The executive
director and founders deter-
mined the first project which
the Oklahoma Bar Foundation
should sponsor would be the
acquisition of a “home” for
the Oklahoma Bar Associa-
tion. The special committee on
the Oklahoma Bar Foundation
as appointed at that time were
John H. Cain, Bartlesville;
Villard Martin, Tulsa; Charles
B. Cochran, Oklahoma City;

I. J. Underwood, Tulsa; Street-
er Friend, Oklahoma City and
John G. Hervey, Norman. An
excerpt from an Oklahoma Bar
Journal article published Sept.
28, 1946, titled “Executive
Counsel of the Oklahoma Bar
Association Creates Oklahoma
Bar Foundation” stated, on
Sept. 21, 1962, the 60-year
dream of Oklahoma lawyers
and judges was realized with
the completion and dedication
of the Oklahoma Bar Center.
The bar center was built by
lawyers for lawyers.

The Oklahoma Bar Founda-
tion evolved into a charitable
arm for Oklahoma lawyers.
In early years, the foundation
made sizable awards to the
University of Oklahoma,
Oklahoma City University
and the University of Tulsa
law schools.

OBF expanded its charitable
giving beyond law schools
and by 2004, more than $5.5
million had been awarded to
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charitable programs. Through
the year 2010, the Oklahoma
Bar Foundation will have
given grant awards in excess
of $9.5 million.

In spite of the foundation’s
legendary beginning and tre-
mendously successful charita-
ble contributions through the
years, the Board of Trustees
and Past President Renée
DeMoss noted in 2008 that the
foundation was somewhat
curtailed by an identity crisis.
Although every lawyer in
the state of Oklahoma is auto-
matically a member of the
Oklahoma Bar Foundation,
very few knew or understood
the purpose and activities of
the Oklahoma Bar Founda-
tion. Renée DeMoss began
efforts with the Board of
Trustees to develop a mission
plan as well as a mission
statement. This program was
followed by her successor,
Past President Richard Riggs,
in 2009. Under Richard Riggs’
leadership, the Board of Trust-
ees began programs to pro-
mote awareness about the
OBE. Activities continued
through this year.

Paula Love was chosen to
develop a public relations pro-
gram. Through her efforts, the
public as well as bar associa-
tion members were made
aware of the foundation’s
funding of an addition to the
Oklahoma County Juvenile
Court Building. Through the
efforts of Trustees, Judge Val-
erie Couch and Gabe Bass,
assisted by Paula Love, the
OBF received recognition for
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making improvements to the
juvenile court facility possible.
Other projects have included
Wi-Fi capabilities for the Tulsa
and Oklahoma County Dis-
trict Courthouses which have
done much to increase access
in the state’s two largest coun-
ties — in addition to other
electronic equipment for
courthouses across the state.

This year our Trustees
began “site visits” to many of
the operational locations of
grantees. Trustees devoted
substantial time, along with
the foundation staff, to
arrange and coordinate visits
to the site locations. The result
of the site visits was an
impression upon the Trustees
as to the importance of the
foundation to the grantees as
well as the fulfillment of the
OBF mission as undertaken
by the grantees. Many, many
thanks to all the Trustees and
committee chairs for their time
and effort so the charitable
work of the foundation can
continue.

The foundation continued to
receive help and support this
year from Donita Douglas
who has made it possible for
the foundation to make pre-
sentations at CLE programs in
furtherance of the Fellows
program. It is through the
enrollment of new Fellows
that the foundation is able
to continue to fund many of
our grant programs.

OBA Executive Director
John Morris Williams was
extremely helpful and sup-
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portive throughout the year.
The OBF and OBA worked
together on several joint proj-
ects including the updating of
a webpage and a joint meeting
of the Oklahoma Bar Associa-
tion and the Oklahoma Bar
Foundation in September.

Stephen Beam came on the
board as a Trustee following
his 2007 term as OBA presi-
dent. His ideas and assistance
throughout the year were
extremely helpful and most
appreciated. As foundation
president, I could not have
had a better Oklahoma Bar
Association president with
whom to work with than
Allen Smallwood. Our discus-
sions regarding joint activities
of the bar and foundation
were short, sweet and to the
point, and Allen never said
no. All who know Allen, cli-
ents and colleagues alike, have
come to expect a lot from him
and he never disappoints.

Nancy Norsworthy, our
director, has now completed
her 25th year with the founda-
tion. I had the experience this
year to learn that Nancy is as
well thought of throughout
the United States as she is in

Oklahoma. Other foundation
directors continually call upon
Nancy for direction and guid-
ance. She is ably assisted by
Tommie Lemaster and Ronda
Hellman.

This year was a particularly
challenging year for the OBF
as well as the charitable orga-
nizations which we regularly
assist and who continually
look to us for support. The
economic climate had an
adverse effect not only on our
charitable grantees, but also
upon funds available through
the foundation to provide
such assistance.

In spite of the tough eco-
nomic times, the Grants and
Awards Committee chaired by
Judge Valerie Couch, with the
board’s approval, was able to
award a total of $478,646 with
another $39,000 in law school
scholarships.

The foundation worked
with Kent Frates and photog-
rapher David Fitzgerald this
year, who put together a book
titled, “Oklahoma Courthouse
Legends.” They have gener-
ously committed to provide
the foundation with a desig-

How Do I become an OBF Fellow?

« Fellows make annual charitable contributions to the foundation and in turn the OBF holds a formal grant review and

follow-up process each year.

nated part of the proceeds
obtained through book sales.
These funds will be used to
continue the mission and the
legend of your Oklahoma Bar
Foundation.

The greatest asset of the
foundation during 2010, as it
has always been, is our very
capable staff and the gener-
ous lawyers who enable the
foundation to help needy
Oklahomans. Thanks to all
who enable the Oklahoma
Bar Foundation to continue
its legend of helping other
needy Oklahomans and, thus,
help us all to feel even better
about being an Oklahoma
lawyer. I appreciate the
opportunity you have given
to me to be a part of the leg-
end for the past 10 years and
for allowing me to serve as
president of the foundation
this year. My special thanks
to Renée DeMoss and Richard
Riggs for providing the leg-
end of large shoes to fill and
seeing to it that I did not slip
completely out of them.

Phil Frazier is president of

the Oklahoma Bar Foundation.
He can be reached at
pfrazlaw@swbell.net.

» OBF awarded grant funds to 23 different law-related nonprofit organizations during 2010. The Fellows gift is minimal at
$100 annually for a 10-year period. Helping 23 different organizations for only $100 is a pretty good bargain.

To become a Fellow, the pledge is $1,000 payable within a 10-year period at $100 each year; however, some may choose
to pay the full amount or in greater increments over a shorter period of time.

The OBF offers lesser payments for newer Oklahoma Bar Association members:

=  — First Year Lawyers: lawyers who pledge to become OBF Fellows on or before Jan. 2 of the year immediately
following their admission may pay only $25 per year for 2 years, then only $50 for 3 years, and then at least $100 each
year thereafter until the $1,000 pledge is fulfilled.

= — Within Three Years: lawyers admitted 3 years or less at the time of their OBF Fellow pledge may pay only $50 per
year for 4 years and then at least $100 each year thereafter until the $1,000 pledge is fulfilled.

« Sustaining Fellows are those who have completed the initial $1,000 pledge and continue their $100 annual contribution to

help sustain grant programs.

« Benefactor Fellows is the highest leadership giving level and are those who have completed the initial $1,000 pledge and
pledge to pay at least $300 annually to help fund important grant programs. Benefactors lead by example.
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OBFY
FELLOW ENROLLMENT FORM

O Attorney O Non-Attorney

Name:

(name, as it should appear on your OBF Fellow Plaque) County

Firm or other affiliation:

Mailing & Delivery Address:

City/State/Zip:

Phone: Fax: E-Mail Address:

___I'want to be an OBF Fellow now — Bill Me Later!
__ Total amount enclosed, $1,000
__$100 enclosed & bill annually
__ New Lawyer 1st Year, $25 enclosed

Lawyers Tyayn

Sforming

& bill as stated szes through educa-
__ New Lawyer within 3 Years, $50 enclosed t1 on, citi .

& bill as stated oy s Cltizensh p and
__I'want to be recognized as a Sustaining J 5 Ice fOI’ all. ]Ozn the

Fellow & will continue my annual gift of BF

at least $100 — (initial pledge should be complete) Fellows tOday!

__I'want to be recognized at the leadership
level of Benefactor Fellow & will annually
contribute at least $300 - (initial pledge should be complete)

Signature & Date: OBA Bar #:

Make checks payable to:
Oklahoma Bar Foundation ® P O Box 53036 ¢ Oklahoma City OK 73152-3036 * (405) 416-7070

OBF SPONSOR:

O I/we wish to arrange a time to discuss possible cy pres
distribution to the Oklahoma Bar Foundation and my
contact information is listed abouve.

O General contribution: I need to do more this year and my added
donation in the amount of $ is enclosed.

Many thanks for your support & generosity!
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NG GIINNMES] JUSTICE

‘Just’ Rewards

By Catina R. Drywater

On Oct. 17, 2009, I stood in
the Great Hall of the Supreme
Court of the United States of
America and readied myself
to enter the courtroom. I had
a feeling so overwhelmingly
surreal that I had to take a
moment to pinch myself —
was I really about to walk
into our nation’s highest
court to receive an award for
my work as a lawyer? I was!
Did I really just have a con-
versation with Justice Sandra
Day O’Connor? I did! That
night was one of the most
amazing and joyful experi-
ences of my professional life
thus far.

As a recipient of the Ameri-
can Inns of Court Sandra Day
O’Connor Award for Profes-
sional Service, I was honored
at the annual AIC Celebration
of Excellence held in Wash-
ington, D.C. at the U.S.
Supreme Court. The Ameri-
can Inns of Court established
the award to honor an Ameri-
can Inn of Court member in
practice 10 or less years for
excellence in public interest
or pro bono activities. It is a
national award, selected from
many nominations submitted
by various inn chapters
throughout the United States.
To say that I was thunder-
struck when I was notified
that I had been selected as
the 2009 recipient of this
award is a gross understate-
ment. Frankly, I found myself
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rendered speechless, which
for those who know me is no
insignificant feat. Even now,
a year later, I find it difficult
to put into words how
incredibly humbled and
grateful I am to be recog-
nized and honored for my
work in public interest law —
work that I truly believe is its
own reward. Furthermore,
for that honor to be in the
namesake of a truly amazing
legal pioneer, Justice Sandra
Day O’Connor, is utterly
divine.

The very core of my exis-
tence as an attorney, and as a
human being for that matter,
is fueled by a sense of re-
sponsibility to make a
difference in this world.

My mission, if you will, has
been to make every effort to
ensure that those who are
touched by the work I do are
better for it. I have found the
words of Justice O’Connor to
ring true for my life. She said:

Ensuring that there is,
indeed, “equal justice under
law” — not just for the
wealthy but also for the poor,
the disadvantaged and the
disenfranchised — is the sus-
tenance that brings meaning
and joy to a lawyer’s profes-
sional life.' I have indeed
found joy in helping empow-
er individuals by providing
them with the information
and materials they need to
ensure they have access to

The Oklahoma Bar Journal

justice. Those are my “just”
rewards. They are the
rewards I sought as I began
my career at Legal Services
of Eastern Oklahoma devel-
oping pro se materials for
individuals who would not
otherwise be served due to
our limited resources. They
are the rewards I continue

to pursue today as a state’s
attorney for Oklahoma Child
Support Services, a division
of the Oklahoma Department
of Human Services.

My chosen career path is
most definitely one for the
public good, but it is not an
entirely selfless path to take.
As I stated above, the payoff
for doing this kind of work
can be quite powerful. And,
although an actual career in
public interest law is not for
everyone, many opportuni-
ties to engage in pro bono
activities afford every mem-
ber of the bar a chance to
reap the rewards that doing
work for the public good
sows. If there is anything this
past year has taught me, it is
that those rewards are more
far reaching than even I had
imagined. As it turns out, the
remuneration is generous
and wide ranging.

PRO BONO REWARDS

The most obvious rewards
of pro bono activities are, of
course, the positive outcomes
for those who are on the
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receiving end of the help.
Individuals who would not
otherwise have recourse or
access to the justice system
are provided with opportuni-
ties to be heard with the help
of pro bono assistance. There
are also those instances when
non-profit groups or entities
are benefited by pro bono
services which, in most cases,
helps to further the goals and
missions of the group by
ensuring that vital resources
are directed to the services
they provide rather than
legal fees.

The list of rewards for
those helped by public
service work could go on.
However, those individuals
or groups helped by pro
bono activities are not the
only recipients of the rewards
that come from doing work
for the public good. We, as
members of the bar, also reap
great rewards. One of the
most significant rewards is
the improvement of commu-
nity perceptions regarding
our profession. Each member
of the bar must share in the
responsibility for promoting
positive public perceptions of
the legal profession. Unlike
the famous rocker Joan Jett,
we really have to give a
damn about a bad reputation
— and not just our individual
reputations.

We must be actively
involved in the communities
we serve and ensure that
with every fiber of our beings
we are adhering to our obli-
gations of professionalism,
which require us to do more
than be receptacles of the law
but also to uphold the integ-
rity of our profession. Active-
ly engaging in public service
work helps to ensure that
public perceptions of the
legal system being funda-
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mentally unfair or unjust are
not perpetuated. Each act of
public service fortifies our
respectability in our commu-
nities. Additionally, those acts
of public service and the
gained community respect
are not lost on fellow mem-
bers of our legal communi-
ties. They will notice. One of
the most significant lessons

I learned this past year was
that other members of my
profession were paying atten-
tion to what I was doing, and
more importantly, they were
moved by it. In fact, Tulsa
County District Judge Mary
F. Fitzgerald was so moved
by my activities that she took
the time to nominate me for
the award that led to an
extraordinary moment in

my professional career.”

Finally, if helping the pro-
fessional reputation of the
bar is not enough reward,
how about the physical
rewards of doing work for
the public good? Yes, you
did just read that. There are
indeed physical benefits to
our brains and bodies as a
result of engaging in altruis-
tic endeavors. According to
recent research conducted by
Dr. Stephen G. Post, founder
and director of the Center for
Medical Humanities, Com-
passionate Care and Bioethics
at Stony Brook University,
there are positive physical
reactions related to engaging
in good deeds that work to
alleviate stress in the body.
Stress in the body can ulti-
mately lead to a number of
cellular changes, one being
premature aging. Post’s
research indicates that
“[u]ltimately, the process
of cultivating a positive
emotional state through pro-
social behaviors — being
generous — may lengthen
your life.”* In fact, Post’s
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studies have actually found
that older adults who volun-
teer reap significant benefits
in their health and well-being
over those who chose not to
volunteer. In fact, those who
volunteered were living lon-
ger than non-volunteers. He
found a 44 percent reduction
in early death among those
who volunteered a lot — a
greater effect than exercising
four times a week!*

Additionally, one of our
own, Allen Luks, a New York
lawyer known for his many
decades of public service
work, is famous for having
coined the term “helper’s
high,” which is the powerful
physical feelings people
experience when directly
helping others. Luks conduct-
ed a study of more than 3,000
male and female volunteers
and concluded that regular
helpers are 10 times more
likely to be in good health
than people who don’t vol-
unteer.” His book, The Healing
Power of Doing Good, lists sev-
eral factors that support the
idea that there is a biochemi-
cal reaction to altruistic
endeavors. Just a few of those
factors are as follows®:

¢ Helping others contrib-
utes to the maintenance
of good health and can
diminish the effect of
minor and serious psy-
chological and physical
diseases and disorders.

¢ The health benefits and
sense of well-being return
for hours or even days
whenever the helping act
is remembered.

e Stress-related health
problems improve after
performing kind acts.
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¢ Helping others:

o Reverses feelings of
depression.

o Supplies social
contact.

o Reduces feelings of
hostility and isolation
that can cause stress,
overeating, ulcers, etc.

All of which is further evi-
dence that doing work for the
public good and engaging in
pro bono activities can have
some pretty amazing
rewards!

In closing, I hope that my
story and passionate remarks
for making the case to engage
in pro bono activities and
public service work has
helped to persuade my fel-
low members of the bar that
the rewards of doing this
type of work are not just
“rewards,” they can be life-
changing events. To those
who are already partaking in
those rewards — my sincere
and heartfelt gratitude goes
out to you. To those who are
not yet partaking — let’s
have lunch!

1. Justice Sandra Day O’Connor, The
Majesty of the Law: Reflections of a Supreme
Court Justice 230 (2004).

2. Judge Fitzgerald’s nomination, on
behalf of my excellent Inn Chapter, Hudson
Hall Wheaton, was also accompanied by
wonderful letters of recommendation from
Gary Dart, director of Oklahoma Child Sup-
port Services, Claudia Arthrell, director of
Professional Services at Family and Chil-
dren’s Services, and Vicki A. Cox, Tulsa
County District Court administrator. I am
extremely grateful to them for taking the
time to supplement my nomination.

3. Jeanie Lerche Davis, The Science of Good
Deeds: The helper’s high could help you live a
longer, healthier life (2005), www.webmd.com/
balance/features/science-good-deeds.

4.Id.

5. Allen Luks, The Healing Power of Doing
Good, (2001).

6. Id.
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Letter from the YLD Chair

By Molly Aspan, YLD Chairperson

As I write my last letter as
the YLD chair, I would like to
take this opportunity to reflect
back upon the past year and
recognize some people who
have been involved in making
this year such a success. It
has been an honor serving as
YLD chair, and I sincerely
appreciate my colleagues at
Hall Estill and my husband
Brian for permitting me to
make the time commitment
and for supporting me along
the way.

We started out the year in
January with an orientation
in Oklahoma City for all
members of the YLD Board of
Directors, all YLD committee
chairs, and YLD liaisons to
OBA committees. We also
hosted our ABA YLD Chair-
Elect Michael Bergmann of
Chicago and our ABA YLD
District 24 Representative
Gwendolyn Rucker from
Little Rock at this event.

In February, our board
prepared Bar Exam Survival
Kits and distributed them to
all applicants taking the bar
exam in both Oklahoma City
and Tulsa. We also had four
delegates and an alternate
attend and participate in the
ABA YLD Assembly at the
Mid-Year Meeting, and I also
had the opportunity to
represent the OBA YLD in
the ABA House of Delegates.

Vol. 81 — No. 33 — 12/11/2010

we performed
community service
projects for 13 libraries
across the state. We were
recognized by the ABA
~ with an Award of

- Achievement for this
. event and were very
& proud of that recognition.
I would like to thank
YLD Community

YLD Chair Molly Aspan (center) recog- Service Chair Jennifer
nizes Debbie Brink (left) and Carol Man- Kirkpatrick of Hall

ning as Friends of the YLD.

In March, our YLD Mock
Trial Committee held the
Oklahoma State Finals for high
school students. I would like
to thank the Mock Trial
Committee and its Chair, Erin
Moore, for their continued
efforts and support of this
event. In April, we hosted a
reception for new admittees
after the swearing-in
ceremony. We also hosted
new attorney receptions in
Oklahoma City and Tulsa for
existing members
of the bar to
welcome new
admittees.

May was a
busy month for
us, as we held
our inaugural
Statewide
Community Day
of Service for

Estill for her work and

efforts in planning and

organizing this event,
along with the members of the
YLD Board of Directors who
hosted events at their local
libraries.

We also held a Wills for
Heroes event in Muskogee
in May in conjunction with
their Law Day activities.
Additionally, we had three
representatives attend and
participate in the ABA YLD
Spring Conference, where we

The YLD recognizes Roy Tucker (left) as Officer

libraries, and, with of the Year, Jennifer Kirkpatrick (second from

the assistance of
over 70 attorneys,
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right) as Committee Chairperson of the Year and
Doris Gruntmeir as Director of the Year.
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had the opportunity to
highlight our Statewide
Community Day of Service
event to other states at the
Affiliate Showcase.

We held our YLD Mid-Year
Meeting in conjunction with
the OBA Solo and Small Firm
Conference in June. We hosted
Missouri YLS Chair Jason Rew
to participate in and present at
the meeting. Additionally, we
hosted a hospitality suite for
all YLD and bar members at
the meeting and conference.

for approximately 15 volunteer
attorneys who provided

legal services to about 21
individuals needing assistance
due to the storms and flooding
in the Oklahoma City area.

In September, we hosted a
reception for new admittees
after the swearing-in
ceremony. In October,
we hosted new attorney
receptions in Oklahoma
City and Tulsa for existing
members of the bar to
welcome new admittees.

November was
another busy
month, as it started
with our YLD
Annual Meeting
held in conjunction
with the OBA
Annual Meeting.
At this meeting,
election results for
the YLD Board of
Directors were

Gina Hendryx (left), Keri Foster (second from announced, and,
right) and Luke Gaither are inducted as Fellows for the first time

in the YLD.

In July, our board again
prepared Bar Exam Survival
Kits and distributed them to
all applicants taking the bar
exam in both Oklahoma City
and Tulsa. In August, we had
four delegates and an alternate
attend and participate in the
ABA YLD Assembly at the
Annual Meeting, and I again
had the privilege to represent
the OBA YLD in the ABA
House of Delegates.

Our YLD Disaster Response
and Relief Committee was
unfortunately busy this
summer as Oklahoma had
severe storms and flooding
during the summer months.
Along with the OBA Disaster
Response and Relief
Committee and OBA staff, the
YLD set up and had training
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ever, we developed

and permitted

electronic voting
for these positions. As a result,
our voting participation
increased by more than 1,000
percent! This was a
tremendous success, and

we plan to improve upon and
continue the system for future
elections.

We also hosted our first Past
Chairs Reception at the OBA
Annual Meeting for all past
chairs of the OBA YLD. In
conjunction with this event,
we also compiled a complete
historical list of our past
leadership and award
recipients. We also recognized
this year’s award recipients at
this event. There was an
excellent turnout for this
reception, and the over-
whelming response was that
we make this an annual event.

In addition to our YLD
Annual Meeting and Past
Chairs Reception, the YLD also
organized a CLE track for
young attorneys for the
Annual Meeting and hosted
Casino Night for all bar
members, along with a
hospitality suite.

In addition to these activities
and events, we have also had
other committees actively
involved in public service
projects. Our Seniors
Committee, chaired by Bryon
Jay Will of Edmond, prepared
and updated a Seniors
Handbook. The citizens

i

Past Chairpersons who attended the reception at the Annual Meeting

are (from left, top row) Jack Brown, John Morris Williams, Chris Camp,
Luke Gaither, Richard Rose, Jon Parsley, John Stuart, Brian Hermanson,
Richard Ogden, (bottom row) Keri Foster, Molly Aspan, D. Renée Hil-
debrant, Lou Ann Moudy and M. Courtney Briggs.
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handbook provides legal
advice on a wide array of
topics relevant to senior
citizens. This Seniors Citizens
Handbook will be published
both in paper form and
electronically within the next
few months, and this
committee is also preparing to
roll-out a Serving Our Seniors
program.

Next, I would like to thank
Doris Gruntmeir, attorney
with the VA Hospital and an
OBA YLD director for many
years, for her continued
service and support of the
YLD. Doris has co-chaired
the YLD New Attorney
Orientation Committee (the
committee that coordinates the
Bar Exam Survival Kits and
receptions for new admittees)
for the past few years, and
was also instrumental this year
in coordinating volunteers for
the disaster relief services
provided during the summer
and preparing a historical list
of OBA YLD leadership and
award recipients. Doris has
recently moved to Indiana-
polis, and I know I am not
the only past chair who owes
much of my success to her.
Doris, you will be missed
by many.

In addition to those
mentioned specifically above,
I would like to thank every
member of our Board of
Directors and Executive
Committee this year.
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YLD BOARD OF DIRECTORS

Judge Nathan Johnson of the Lawton Municipal Court
Roy D. Tucker, City of Muskogee
Jennifer Kirkpatrick, Hall Estill in Oklahoma City
Richard L. Rose, Mahaffey & Gore in Oklahoma City
Jacob W. Biby, Martin, Jean & Jackson in Ponca City

Hannah A. Cable, Oklahoma Department of Mental Health
and Substance Abuse Services in Oklahoma City

Robert R. Faulk, Faulk Law Firm in Enid
Amber Peckio Garrett Garrett Law Center in Tulsa
Doris Gruntmeir, VA Hospital
Kaleb Hennigh, Mitchell Gaston Riffel & Riffel in Enid
Breea D. McCorkle, University of Oklahoma in Norman
LeAnne Z. McGill, McGill & Rodgers in Oklahoma City
Kimberly K. Moore-Waite, Legal Aid Services of Oklahoma, Tulsa Office

Lane Rudder Neal, Oklahoma County District Attorney’s Office
in Oklahoma City

Javier Ramirez, Moore Law Firm in Okmulgee
Karolina Roberts, Elias Books in Oklahoma City
Briana J. Ross, Oklahoma REO Closing & Title Services in Tulsa
Jeff Trevillion, 0G&E in Oklahoma City
Joe Vorndran, Stuart Clover Duran Thomas in Shawnee
Collin R. Walke, Kyle Sweet & Associates in Oklahoma City
Bryon Jay Will, Law Office of Bryon Jay Will in Oklahoma City

It has been a busy year,
and it would not have been
possible without the hard
work and commitment of our
directors. Finally, I would be
remiss if I failed to thank the
OBA staff, who has been
supportive on every level and
never fails to lend a helping
hand. To John Morris
Williams, I know it is your
job, but you do it well.
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Before the music starts, I
would like to take a moment
to look forward to 2011. I am
pleased to leave the YLD in
good hands, as Roy Tucker has
been busy preparing to take
over as chair in January, then
Jennifer Kirkpatrick in January
2012. Roy will do an excellent
job next year, and I am excited
to see what he has in store. I
know I am safe saying it will
not be boring!
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PAST YLD CHAIRS

1966 C.B. Savage, Tulsa (deceased) 1988 Dwight L. Smith, Tulsa

1966 Robert S. Baker, Arcadia 1989 Mark Stonecipher, Oklahoma City
1967 Fred A. Gipson, Oklahoma City 1990 Stephen R. Clouser, Tulsa

1968 Stanley P. Doyle, Oklahoma City 1991  Eric S. Eissenstat, Oklahoma City
1969 Andrew M. Coats, Oklahoma City 1992  Jack L. Brown, Tulsa

1970 David F. James, Tulsa 1993  John Morris Williams, Oklahoma City
1971 Phillip D. Hart, Oklahoma City 1994  James Hicks, Tulsa

1972 Bert C. McElroy, Tulsa (deceased) 1995 Brad Fuller, Tulsa

1973  Gary F. Glasgow, Oklahoma City 1996 Richard Ogden, Oklahoma City
1974 Jim D. Shofner, Tulsa 1997 M. Courtney Briggs, Oklahoma City
1975 Loyal J. Roach III, Muskogee 1998  Robert Sartin, Tulsa

1976  Patrick M. Ryan, Oklahoma City 1999  Pat Cipolla, Tulsa

1977 James E. Pence, Norman 2000 Renée Hildebrant, Oklahoma City
1978 John R. Barker, Tulsa 2001 Lou Ann Moudy, Okmulgee

1979 John J. Griffin Jr., Oklahoma City 2002 Jon Parsley, Guymon

1980 Warren K. Miller, Norman 2003 Leslie L. Lynch, Oklahoma City
1981 John G. Johnson, Del City 2004 Mark W. Osby, Yukon

1982  Brian T. Hermanson, Ponca City 2005 Luke Gaither, Henryetta

1983 Gary W. Pullin, Chickasha 2006 Keri Williams Foster, Stillwater
1984 N. Kay Bridger-Riley, Tulsa 2007 Christopher Camp, Tulsa

1985 John M. Stuart, Duncan 2008 Kimberly Warren, Tecumseh

1986 James E. Golden Jr., Oklahoma City 2009 Rick Rose, Oklahoma City

1987  Richard A. Woolery, Sapulpa 2010 Molly Aspan, Tulsa

You are not alone.

Free 24-hour confidential assistance
« depression/anxiety

* substance abuse

* stress

« relationship challenges

800.364.7886

www.okbar.org/Ihl

Counseling and
peer support
are available.

Some services
free as amember
benefit.

LAWYERS HELPI NG LAWYERS

ASSISTANCE PROGRAM
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December

15

17

18

Oklahoma Council of Administrative Hearing
Officials; 12 p.m.; Oklahoma Bar Center, Oklahoma
City and Tulsa County Bar Center, Tulsa; Contact:
Carolyn Guthrie (405) 271-1269 Ext. 56212

0BA Board of Governors Meeting; 9 a.m.;
Oklahoma Bar Center, Oklahoma City; Contact:
John Morris Williams (405) 416-7000

OBA Military Assistance Task Force Meeting;
3 p.m.; Oklahoma Bar Center, Oklahoma City and OSU
Tulsa; Contact: Dietmar Caudle (580) 248-0202

0BA Young Lawyers Division Board of Directors
Meeting; 10 a.m.; Oklahoma Bar Center, Oklahoma
City and Tulsa County Bar Center, Tulsa; Contact:

Molly Aspan (918) 594-0595

2324 0BA Closed — Christmas Day Observed

31

0BA Closed — New Year Holiday Observed

January
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0BA Law-related Education Law School for
Legislators; 8:30 a.m.; Oklahoma Bar Center,
Oklahoma City; Contact: Jane McConnell

(405) 416-7024

OBA Lawyers Helping Lawyers Assistance
Program Committee Meeting; 12 p.m.; Oklahoma
Bar Center, Oklahoma City with teleconference; Contact:
Tom Riesen (405) 843-8444

14

17
19

21

Calendar

0BA Board of Governors Meeting; 9 a.m.;
Oklahoma Bar Center, Oklahoma City; Contact:
John Morris Williams (405) 416-7000

OBA Board of Governors Swearing-in Ceremony;
10:30 a.m.; Supreme Court Courtroom, State Capitol;
Contact: John Morris Williams (405) 416-7000

0BA Family Law Section Meeting; 3:30 p.m.;
Oklahoma Bar Center, Oklahoma City and OSU Tulsa;
Contact: Kimberly K. Hays (918) 592-2800

OBA Closed — Martin Luther King Jr. Day Observed

Oklahoma Council of Administrative Hearing
Officials; 12 p.m.; Oklahoma Bar Center, Oklahoma
City and Tulsa County Bar Center, Tulsa; Contact:
Carolyn Guthrie (405) 271-1269 Ext. 56212

Oklahoma Bar Foundation New Trustee
Orientation; 10:30 a.m.; Oklahoma Bar Center,
Oklahoma City; Contact: Nancy Norsworthy
(405) 416-7070

Oklahoma Bar Foundation Trustee Meeting;
1 p.m.; Oklahoma Bar Center, Oklahoma City; Contact:
Nancy Norsworthy (405) 416-7070

0BA Law-related Education We the People State
Finals; 8:30 a.m.; Oklahoma Bar Center, Oklahoma
City; Contact: Jane McConnell (405) 416-7024

OBA Legal Intern Committee Meeting; 3:30 p.m.;
Oklahoma Bar Center, Oklahoma City with
teleconference; Contact: H. Terrell Monks

(405) 733-8686

OBA Lawyers Helping Lawyers Assistance
Program Training; 12 p.m.; Tulsa Gounty Bar Center,
Tulsa; Contact: Tom Riesen (405) 843-8444

February

9
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0BA Law-related Education Committee Meeting;
4 p.m.; Oklahoma Bar Center, Oklahoma City; Contact:
Jack G. Clark (405) 232-4271

Oklahoma Bar Foundation Grants and Awards
Committee Meeting; 8:30 a.m.; Oklahoma Bar
Center, Oklahoma City with teleconference; Contact:
Nancy Norsworthy (405) 416-7070

Ruth Bader Ginsburg American Inn of Court;
5 p.m.; Oklahoma Bar Center, Oklahoma City; Contact:
Donald Lynn Babb (405) 235-1611
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1 1 OBA Family Law Section Meeting; 3:30 p.m.;
Oklahoma Bar Center, Oklahoma City and OSU Tulsa;
Contact: Kimberly K. Hays (918) 592-2800

16  0BA Law-related Education Close-Up Program;
8:30 a.m.; Oklahoma Bar Center, Oklahoma City;
Contact: Jane McConnell (405) 416-7024

Oklahoma Council of Administrative Hearing
Officials; 12 p.m.; Oklahoma Bar Center, Oklahoma
City and Tulsa County Bar Center, Tulsa; Contact:
Carolyn Guthrie (405) 271-1269 Ext. 56212

17 OBA Law-related Education Close-Up Program;
8:30 a.m.; Oklahoma Bar Center, Oklahoma City;
Contact: Jane McConnell (405) 416-7024

OBA Law-related Education Close-Up Teachers
Meeting; 1:30 p.m.; Oklahoma Bar Center, Oklahoma
City; Contact: Jane McConnell (405) 416-7024

21 0BA Closed — President’s Day Observed

2225 OBA Bar Examinations; Oklahoma Bar Center,
Oklahoma City; Contact: Oklahoma Board of Bar
Examiners (405) 416-7075

Oklahoma Bar Journal Editorial Calendar

2011 "o

Editor: Carol Manning

M January:
Meet Your OBA B May:
Editor: Carol Manning Real Estate and Title Law
M February: Editor: Thomas E. Kennedy
Tort/Civil Litigation thomas kennedy@

oktax.state.ok.us

Editor: Leslie Taylor £
Deadline: Jan. 1, 2011

leslietaylorjd@gmail.com

Deadline: Oct. 1, 2010 W August:

W March: Children and the Law
Criminal Law Editor: Sandee Coogan
Editor: Dietmar K. Caudle scoogan@coxinet.net
d.caudle@sbcglobal.net Deadline: May 1, 2011

Deadline: Jan. 1, 2011

If you would like to write

an article on these topics,
contact the editor.

M September:
Bar Convention
Editor: Carol Manning

B October:
Labor and
Employment Law
Editor: January J. Windrix
janwindrix@yahoo.com
Deadline: May 1, 2011

B November:
Military Law
Editor: Dietmar Caudle
d.caudle@sbcglobal.net
Deadline: Aug. 1, 2011

B December:
Ethics & Professional
Responsibility
Editor: P. Scott Buhlinger
scott@bwrlawoffice.com
Deadline: Aug. 1, 2011
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Justice Steven W. Taylor will take the oath as chief justice and Justice Tom Colbert as vice chief
justice during a session of the court at 10 a.m. on Monday, Jan. 3, 2011, in the Supreme Court
Courtroom on the second floor of the State Capitol Building.

You are cordially invited
to the ceremony for the
swearing-in of

Douglas L. Combs
as

Justice of the Supreme Court
The State of Oklahoma
Friday, January 7, 2011

2:00 p.m.

Supreme Court Courtroom
Second Floor
State Capitol Building
Reception Immediately Following
State Capitol Rotunda

For further information, contact
Deby.Berkowitz@oscn.net
or (405) 521-3847

On Jan. 1, 2011, Judge Arlene Johnson will become
presiding judge of the Court of Criminal Appeals,
and Judge David B. Lewis will become vice presiding
judge. They will serve two-year terms in those leader-
ship positions.

Judge Robert Dick Bell has been elected to
serve a one-year term as chief judge of the
Oklahoma Court of Civil Appeals. The court
elected Judge Bell during a Nov. 18 meeting
and selected Judge Doug Gabbard as vice
chief judge. Judge Bell assumes responsibili-
ties from outgoing Chief Judge Jane Wise-
man on Jan. 1, 2011. Both Judge Bell and
Judge Gabbard have served on the Court of
Civil Appeals since 2005.

Judge Robert Dick Bell Judge Doug Gabbard

The following OBA member suspended for nonpay- The Oklahoma Bar Center will be
ment of dues has complied with the requirements closed Thursday and Friday, Dec.
for reinstatement, and notice is hereby given of such 23 and 24, in observance of the
reinstatement: Christmas holiday. The bar center

ill also close Friday, Dec. 31, for
John Arthur Coates i , e !
OBA No. 18323 the New Year’s holiday.

6416 S. Quebec Avenue
Tulsa, OK 74136-1611
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Nine new officers and members of the OBA
Board of Governors will take their oaths of office
on Jan. 14, 2011, at 10:30 a.m. in the Supreme
Court Courtroom at the State Capitol. The new
officers are President Deborah Reheard, Eufaula;
President-Elect Cathy Christensen, Oklahoma
City; and Vice President Reta M. Strubhar,
Piedmont.

To be sworn into the OBA Board of Governors
to represent their judicial districts are Gerald C.
Dennis, Antlers; Scott Pappas, Stillwater; and

O. Christopher Meyers, Lawton. Renée DeMoss,
Tulsa, was elected to an at-large position. All
will serve three-year terms.

To take the oath for one-year terms on

the board are Immediate Past President Allen
Smallwood, Tulsa; and Young Lawyers Division
Chairperson Roy D. Tucker, Muskogee.

Oklahoma City University School

of Law Dean Lawrence K. Hellman,
the longest-serving dean in the law
school’s history, has announced that
he intends to leave the deanship at
the end of the current academic year
on June 30, 2011.

Dean Hellman will return to teach-
ing and scholarship at OCU LAW,
where he has been a member of the
faculty since 1977. He became dean
in 1998. Along with resuming his
teaching duties, Dean Hellman will
continue to lead OCU LAW's
expanding programs with Chinese
legal institutions and the creation
of its innocence clinic — projected
to begin operations in 2011.

The following OBA members have resigned as members of the association and notice is

hereby given of such resignations:

Walter L. Brignon III  Hilary Grace Phillips Pamela M. Roach Julian Stuart Smith
OBA No. 1133 OBA No. 18294 OBA No. 19387 OBA No. 20112

P. O. Box 241747 737 Wellington Ave., 800 S. Kelly Avenue, 500 NW 48th Street
Anchorage, AK No. 3 Apt. 104 Oklahoma City, OK
99524-1747 Chicago, IL 60657 Edmond, OK 73003 73118

Nominations are now being accepted for
Oklahoma Supreme Court School and
Teacher of the Year. Each year the
Supreme Court recognizes one school
and one teacher for their outstanding con-
tribution to civics education. Honorees
are presented with a trophy and $1,000
during a special session of the Supreme
Court. Educators are encouraged to

ssociation

Membership cards for all OBA members expire

nominate their school, a special teacher,
or themselves for the award. Nomination
forms are available online at www.okbar.
org/public/lIre/awards.htm. Submission
deadline is Jan. 12, 2011.

at the end of this year, but new cards will be
mailed within the next two weeks. When
they arrive, they will be hard to miss because
the outside of the envelope will say, “New
Membership Card Enclosed.”

President-Elect Deb Reheard knows you are busy making a living at practicing law. She’s a
small-town lawyer herself and knows the challenges of finding time for volunteer work. But
the OBA needs you, and she urges you to sign up for a committee or to re-enlist if your term
is expiring. Signing up for a committee is easy online (link at www.okbar.org) or use the
form in this issue. Deadline has been extended to Dec. 17, 2010.
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ohn R. Hargrave was

recently inaugurated as
East Central University’s 8th
president. Mr. Hargrave was
named president of ECU by
the Board of Regents of the
University System of Oklaho-
ma. He graduated from ECU
with honors in 1977, and then
went on to receive his J.D.
from the University of Okla-
homa in 1980. Prior to his
inauguration, Mr. Hargrave
was a managing partner of
the Edmonds Cole Law Firm
in Oklahoma City.

R:f%ll L. Anderson was
amed Director of Pro-
grams for GWACS Defense
Inc. in Tulsa. GWACS is a
defense technology company
that designs and develops
acoustical gunshot detection
systems for the military and
law enforcement. Prior to
GWACS, Mr. Anderson
served as Tulsa County ADA
and Tulsa County Referee.
He graduated from TU Law
School in 1981.

Brent Wright was recently
promoted to the rank of
colonel and will serve as the
vice chief of the Joint Staff,
Air for the Oklahoma Nation-
al Guard. Col. Wright is cur-
rently assigned as the Staff
Judge Advocate, 138th Fight-
er Wing, Oklahoma Air
National Guard Base in Tulsa.
Col. Wright has extensive
experience in the areas of
international and operational
law. He is a life member of
the 45th Division Association,
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Harvard Alumni Association,
National Guard Association
of the United States, National
Guard Association of Oklaho-
ma and Veterans of Foreign
Wars as well as a member of
the Cherokee Nation and the
American Legion.

Dennis L. Baker was
recently named as the
new special agent in charge
of the FBI's St. Louis Division.
Mr. Baker has been with the
FBI since June 1988, and
served most recently as spe-
cial assistant to the deputy
director, where he provided
assistance with policy and
administrative matters. He
graduated from the Universi-
ty of Tulsa, where he earned
a B.A. in English and a ].D.
Mr. Baker is also a former
Tulsa police officer.

Douglas Dodd of Tulsa,

. James E. Green Jr. of
Tulsa, Laura McConnell-
Corbyn of Oklahoma City
and John Kenney of Oklaho-
ma City were recently recog-
nized by Legal Aid Services
of Oklahoma Inc. with the
William G. Paul Oklahoma
Justice Award at the Oklaho-
ma Bar Association’s 106th
Annual Meeting.

eal R. “Nick” Kennedy

was recently recognized
by the Intellectual Property
Law Section with the 2010
Hall of Fame Induction.
Mr. Kennedy was given the
award for his contribution to
the success of the section and
to the practice of intellectual
property law in the state of
Oklahoma.

Federman & Sherwood of
Oklahoma City announces
Sara E. Collier has been suc-
cessful in two recent appellate
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engagements assisting the
Veterans Consortium Pro
Bono Programs. Ms. Collier
has been working with the
VCPBP for over three years
volunteering her time to rep-
resent Veterans who may not
be able to afford attorneys to
represent them in appeals,
where their VA benefits have
been wrongfully denied or
curtailed.

erry Shiles and Sara

Murphy of Oklahoma City
recently attended the Nation-
al Academy of Elder Law
Attorneys 2010 Advanced
Fall Institute in San Diego,
Nov 4-6. Sessions included
updates on Medicaid laws,
Medicare Set Aside Trusts,
Medicaid Irrevocable Trusts
and Advance Care Planning
for persons with dementia.

avid A. Trissell, FEMA

Attache to the U.S. Mis-
sion to the EU, recently deliv-
ered a presentation on the use
of social media in disasters at
the 2nd Ahr Valley Civil Pro-
tection Days Conference in
Bad-Neuenhar, Germany:.

On
The

OV E

eyer, Leonard & Allison

PLLC of Oklahoma City
announces Wayne Allison as
its newest partner. Mr. Alli-
son’s practice involves com-
plex federal and state court
litigation, employment law,
healthcare law, commercial
transactions, class actions
and whistleblower suits.
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Craig E. Brown, formerly
of Brown & Roberts PC

in Oklahoma City, has now
joined the law firm of Wheel-
er, Wheeler, Faulkner, Don-
aldson & Brown. The firm is
located at 50 Penn Place, Suite
450, Oklahoma City, 73118;
(405) 840-5151; cbrown@
50pennlaw.com.

Lyons & Clark Inc. of Tulsa
announces Allyson S.
Cave as its newest associate.
Her practice focuses on crimi-
nal defense and general civil
litigation. She graduated from
the TU College of Law.

he Law Firm of Field,

Trojan & Long PC of Enid
announces Clint A. Claypole
as its newest attorney. His
area of practice includes gen-
eral civil litigation, personal
injury, criminal law, family
law, business and corporate
law, estate planning, probate,
trial and appellate practice.
He is licensed in the Oklaho-
ma Supreme Court, all other
inferior courts of Oklahoma
and the U.S. District Court
for the Western District of
Oklahoma.

eith Daniels has joined

the law firm of Love, Beal
& Nixon PC in Oklahoma
City. Mr. Daniels most recent-
ly was general counsel for
Jana Ferrell & Associates LLC.
He received his B.A. from the
University of Central Oklaho-
ma in 1995 and his J.D. from
the University of Oklahoma
in 2003.

retchen G. Harris, former

Oklahoma assistant attor-
ney general, has joined the
law firm of Scoggins & Cross
PLLC in Oklahoma City. Her
practice involves litigation,
regulatory, licensure and
administrative matters. She
is a graduate of the OU
College of Law.
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inon M. Frye and

Tiffany A. Huss of
Tulsa have combined prac-
tices. Tulsa Metro Law Center
PLLC, located at 803A North
Elm Place, Broken Arrow,
74012; (918) 615-4944;
www.tulsametro.com. The
firm concentrates in the areas
of family law, juvenile law,
estate planning, criminal
law, real property and
business law.

ohn Mahoney has joined

The Oklahoma Education
Association as an associate
general counsel. Prior to join-
ing OEA, Mr. Mahoney was
assistant general counsel for
the Oklahoma Insurance
Department.

itus, Hillis, Reynolds,

Love, Dickman & Mc-
Calmon of Tulsa announces
J. Miles McFadden as its
newest associate to the firm.
He is a graduate of the OU
College of Law. While in law
school, he was special fea-
tures/note editor of the
American Indian Law Review,
as well as a member of the
First Amendment Moot Court
Competition Team.

Looney, Nichols & Johnson
of Oklahoma City
announces Todd A. Murray
as its newest associate. His
practice will focus on general
civil litigation, including
insurance defense. Prior to
becoming an attorney, Mr.
Murray taught debate and
theatre courses for 19 years
in Oklahoma public high
schools. He is a graduate of
the OCU School of Law.

lassWilkin PC of Tulsa

announces Elise S. Neely
as an associate attorney. Her
practice involves general
business transactions, health-
care law, litigation manage-
ment and real estate. Ms.
Neely earned her B.S. in
communication sciences and
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disorders from Oklahoma
State University. She then
earned her ].D. from the
TU College of Law.

Helms & Greene LLC has
recently opened its Okla-
homa office. Brent Olsson of
Oklahoma City, former part-
ner with Huckaby, Fleming,
Greenwood & Olsson, will be
managing the new office. The
firm concentrates in the areas
of employment law, insurance
defense, construction defect
and product liability.

hena-Rae Dell Schramm

of Tulsa has opened her
own practice. Shena-Rae
Schramm is located at 1776 S.
Utica Ave., Suite 200B, Tulsa,
74104; (918) 550-0528 or
(918) 289-0528. Her practice
involves workers’ compensa-
tion claims and Social Securi-
ty disability. Ms. Schramm
graduated from the TU
College of Law in 2004.

Wyatt, Kingery, Hale &

Associates announces
Casey L. Saunders as an
associate. Mr. Saunders has
been an adjunct professor of
Legal Studies at East Central
University. He is a sustaining
member of the National
Organization of Social Securi-
ty Claimant’s Representatives
(NOSSCR) and is licensed to
practice before all Social Secu-
rity Administration offices of
Hearings and Appeals, the
Western, Eastern and North-
ern U.S. District Courts of
Oklahoma; the Eastern and
Northern U.S. District Courts
of Texas; the 10th Circuit
Court of Appeals and the
Court of Veterans Appeals.

ormer Tulsa Mayor and

Oklahoma Commerce
Secretary Kathy Taylor has
joined the law firm of
McAfee & Taft. After eight
years of public service,
including most recently as
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education advisor to Oklaho-
ma Gov. Brad Henry, Ms. Tay-
lor is returning to the practice
of law. She will focus her
practice on franchising and
distribution, corporate and
commercial transactions,
mergers and acquisitions

and the facilitation of public-
private partnerships.

hristian (Szlichta) Whit-

ney, former assistant gen-
eral counsel of the Oklahoma
Corporation Commission, has
joined the Department of
Business, Economic Develop-
ment and Tourism, Strategic
Planning Division for the
state of Hawaii as an energy
policy analyst. Ms. Whitney
will be moving to Honolulu
to specifically focus on
Hawaii’s aggressive renew-
able portfolio standards and
clean energy initiatives.

Podium

Eric L. Johnson recently
spoke at the annual con-

ferences for the Oklahoma
Chapter of the Risk Manage-
ment Association. Mr. John-
son discussed how the recent
enactment of the Dodd-Frank
Wall Street Reform and Con-
sumer Protection Act will
impact the financial services
industry. He is a frequent
speaker on commercial and
consumer financial services
law topics. He represents
national finance companies
and a wide range of business
and financial institutions,
providing consumer credit
compliance advice on com-
plex federal and state laws
and regulations. He is also a
graduate of the OCU School
of Law.

att Stump and Kelli

Stump of Oklahoma
City recently participated in a
panel discussion at the Amer-
ican Immigration Lawyers
Association Texas Chapter
Fall Conference in Playa del
Carmen, Mexico. Mr. Stump
discussed practice advisories
and practice alters for the var-
ious field offices of the U.S.
Citizenship and Immigration
Services. He currently serves
as AILA’s liaison to USCIS’

dwin Wade Ash of Tulsa

died Oct. 20. He was born
Sept. 18, 1935, in West Virgin-
ia. Mr. Ash graduated from
West Virginia University and
Salem College in 1953. He
then went on to receive his
J.D. from TU in 1965. After
graduation, he began his pri-
vate practice as the Ash Law
tirm. He specialized in per-
sonal injury. He was a mem-
ber of the American College
of Trial Lawyers, American
Board of Trial Advocates and
American Inns of Court. He
was admitted to all Oklaho-
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Oklahoma City field office.
Ms. Stump discussed waivers
in court and before USCIS
Department of State and
Customs Border Patrol. She
currently serves as section
chair for the AILA OKC
USCIS field office.

How to place an announce-
ment: If you are an OBA mem-
ber and you've moved, become
a partner, hired an associate,
taken on a partner, received a
promotion or an award or giv-
en a talk or speech with state-
wide or national stature, we’d
like to hear from you. Informa-
tion selected for publication is
printed at no cost, subject to
editing and printed as space
permits. Submit news items
(e-mail strongly preferred)

in writing to:

Communications Dept.
Oklahoma Bar Association
P.O. Box 53036

Oklahoma City, OK 73152
(405) 416-7017

Fax: (405) 416-7089 or
E-mail: barbriefs@okbar.org

Articles for the Jan. 16 issue
must be received by Dec. 27.

ma Courts state and federal,
the 9th and 10th Circuit Court
of Appeals, U.S. Supreme
Court, the Tribal Court of
Muskogee (Creek) Nation and
Pro Hac Vice in Missouri, Kan-
sas, Arkansas and California.
Memorial contributions can be
made to the John 3:16 Mission
at www.john316mission.org

or the Catholic Charities of
Tulsa at www.catholic
charitiestulsa.org.

Frank William James of
Wynnewood died Nov. 30.
He was born on Feb. 19, 1953,
in McAlester. He graduated
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with a degree in accounting
from Panhandle State Univer-
sity, he then went on to
receive his J.D. from OCU.
Upon graduation from law
school, he opened a private
practice in Oklahoma City.
He moved his practice to
Wynnewood in 1990 where
he practiced law, farmed and
ranched. He was a founding
member of the Hartshorne
Methodist Church and an
associate member of the
Wynnewood and Paoli
Methodist churches. His
other memberships include
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Wynnewood Chamber of
Commerce, Wynnewood
Kiwanis, Wynnewood
Academics for Excellence,
Wynnewood Ambulance
Service Board and Garvin
County Bar Association. Mr.
James served as district chair-
man for the Washita District
of Boy Scouts, and served in
leadership roles in his church
and community. He was also a
proud member of the Choctaw
Nation. Memorial contribu-
tions can be made to the Wyn-
newood or the Paoli First
United Methodist Churches.
Please send condolence

to www.dearmanfuneral
home.com.

oe S. Rolston IV of Oklaho-

ma City died Oct. 19. He
was born Feb. 28, 1964, in
Oklahoma City. He graduated
from OSU and then went on
to receive his J.D. from OCU.
Mr. Rolston served as general
counsel for companies associ-
ated with the gaming and
construction industries and
the Attorney General’s Office.
He had represented the
Nevada Athletic Commission
in the revocation of Mike
Tyson’s license to box. He
appeared on Larry King and
numerous news networks as
the attorney representing the
Athletic Commission. His
practice also focused on intel-
lectual property and personal
injury. He enjoyed writing,
history and literature. Memo-
rial contributions can be
made to The Education and
Employment Ministry at
www.teem.org.
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idney Phelps Upsher of

Oklahoma City died Nov.
28. He was born July 31, 1923,
in Oklahoma City. He gradu-
ated from from Old Classen
High School in 1941 and then
went on to receive his B.A. in
1947 and a law degree in
1948, both from the Universi-
ty of Oklahoma. His educa-
tion was interrupted by
World War II, when he
enlisted in the Army Air
Corps, where he earned his
pilot’s wings and Officer’s
commission. As the com-
mand pilot of a B-17 Flying
Fortress, he successfully
completed a 50-mission tour
of duty in the European
Theatre of Operations. As a
result of this service, he was
awarded the Distinguished
Flying Cross, the Air Medal
with Four Oak Leaf Clusters,
and the European Theater of
Operations Ribbon with
Four Battle Stars. He was
then assigned to the Air
Transport Command and, as
a First Pilot, flew personnel
and cargo across the Pacific
until he was discharged in
October 1945. He returned to
Oklahoma and the University
of Oklahoma to resume his
college career, after which he
practiced law in Oklahoma
City until the outset of the
Korean War. At that time, he
was recalled to duty with the
Air Force in March 1951,
where he was assigned to the
Office of the Secretary of the
Air Force at the Pentagon.
When he was released from
duty in October 1952, he
became general counsel for
LeeWay Motor Freight. He
left LeeWay in 1977 as a
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member of the Board of
Directors and executive vice
president. From 1977 to 1987,
was the chief executive officer
of Mistletoe Express. In 1987
he became of counsel to the
law firm of McAfee&Taft,
retiring in 1999.His participa-
tion in community affairs
included: The United Way,
first as board member, then as
president and Trustee; Casa-
dy School, as Trustee and vice
president; the City of Nichols
Hills, first as councilman then
as mayor; board member of
Will Rogers Bank and The
First National Bank and Trust
Company. He was a member
and president of the Economy
Club of Oklahoma City and
the Appeals Review Board.
Memorial contributions can
be made to All Souls” Episco-
pal Church, 6400 North Penn-
sylvania Ave., Nichols Hills,
73116.

artin Edward Wyatt of

Tulsa died Nov. 27. He
was born June 4, 1933, in
Tulsa. He graduated from
Cascia Hall Preparatory
School in 1951 and received
his law degree from the TU
College of Law in 1958. He
practiced law, assisted with
his father’s insurance compa-
ny and had other jobs until
semi-retiring. He was a
long-time active and devout
member of the Church of
Madalene. He was an avid
reader, server and happily
assisted in any way needed.
Memorial contributions can
be made to the Church of
Madalene in Tulsa or the
Catholic Charities of Tulsa at
www.catholiccharitiestulsa.org.
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SERVICES

ADS

SERVICES

HANDWRITING IDENTIFICATION
POLYGRAPH EXAMINATION

Board Certified Court Qualified
Diplomate — ABFE Former OSBI Agent
Life Fellow — ACFE FBI National Academy

Arthur D. Linville (405) 636-1522

INTERESTED IN PURCHASING PRODUCING &
NON-PRODUCING Minerals; ORRI; O & G Interests.
Please contact: Patrick Cowan, CPL, CSW Corporation,
P.O. Box 21655, Oklahoma City, OK 73156-1655; (405)
755-7200; Fax (405) 755-5555; E-mail: pcowan@cox.net.

OF COUNSEL LEGAL RESOURCES — SINCE 1992 —
Exclusive research & writing. Highest quality: trial and
appellate, state and federal, admitted and practiced
U.S. Supreme Court. Over 20 published opinions with
numerous reversals on certiorari. MaryGaye LeBoeuf
(405) 728-9925, marygaye@cox.net.

EXPERT WITNESSES ¢ ECONOMICS ¢ VOCATIONAL ¢ MEDICAL
Fitzgerald Economic and Business Consulting
Economic Damages, Lost Profits, Analysis, Business/
Pension Valuations, Employment, Discrimination,
Divorce, Wrongful Discharge, Vocational Assessment,
Life Care Plans, Medical Records Review, Oil and Gas
Law and Damages. National, Experience. Call Patrick
Fitzgerald. (405) 919-2312.

APPEALS and LITIGATION SUPPORT — Expert
research and writing by a veteran generalist who
thrives on wide variety of projects, big or small.
Cogent. Concise. Nancy K. Anderson, (405) 682-9554,
nkanderson@hotmail.com.

WANT TO PURCHASE MINERALS AND OTHER
OIL/GAS INTERESTS. Send details to: P.O. box 13557,
Denver, CO 80201.

TRAFFIC ACCIDENT RECONSTRUCTION
INVESTIGATION ¢ ANALYSIS ¢ EVALUATION ¢ TESTIMONY
25 Years in business with over 20,000 cases. Experienced in
automobile, truck, railroad, motorcycle, and construction zone
accidents for plaintiffs or defendants. OKC Police Dept. 22
years. Investigator or supervisor of more than 16,000 accidents.
Jim G. Jackson & Associates Edmond, OK (405) 348-7930

HPS PROCESS SERVICE & INVESTIGATIONS is
now in Oklahoma City! A leader in legal support
with more than 30 years of expertise and client suc-
cess, HPS is staffed by dedicated, full-time profes-
sionals that give your assignments our full attention
for outstanding results at competitive prices. Contact
us today! (800) 796-9559, service@hatfieldprocess.
com, www.hatfieldprocess.com or 4 NE 10th St,
Suite 235, Oklahoma City, OK 73104.
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AFARM Consulting, L.C.
Raleigh A. Jobes, Ph.D.
2715 West Yost Road e Stillwater, OK 74075-0869
Phone (405) 372-4485 FAX (888) 256-7585
E-Mail raj@afarmconsulting.com
[ Agricultural Economic and Business Consultant |

Will provide independent and objective analysis of
agricultural related problems.

Resume and Fee schedule sent upon request.

RESIDENTIAL APPRAISALS AND EXPERT TESTI-
MONY in OKC metro area. Over 30 years experience
and active OBA member since 1981. Contact: Dennis P.
Hudacky, SRA, P.O. Box 21436, Oklahoma City, OK
73156, (405) 848-9339.

CONSULTING ARBORIST, tree valuations, diagnoses,
forensics, hazardous tree assessments, expert witness,
depositions, reports, tree inventories, DNA/soil test-
ing, construction damage. Bill Long, ISA Certified Ar-
borist, #50-1123, OSU Horticulture Alumnus, All of
Oklahoma and beyond, (405) 996-0411.

OKLAHOMA COUNTY
BAR ASSOCIATION
ATTORNEY PLACEMENT

A GREAT OPPORTUNITY
For attorneys seeking employment!
A GREAT WAY
For law firms to find
qualified attorneys!

For more information please contact:
Pam Bennett
(405) 235-4399
or e-mail pam@okcbar.org

All applications and positions
kept confidential.

OFFICE SPACE

BEAUTIFUL HERITAGE HILLS OKC OFFICE SPACE:
Available for sublease to one attorney in four attorney
office. Reception area, multi-task copy-printer-fax-
scanner, DSL Internet, network server, large conference
room, monitored burglar/fire alarm, kitchenette, tele-
phone, free parking, overflow referrals. $550 monthly.
Call Floyd Taylor (405) 525-2232.

WEST SIDE OF METRO, EASY ACCESS TO 1-40. Two
member firm relocating to South Meridian seeking
third attorney for office sharing arrangement. Rate,
amount of space and included expenses are negotiable.
Call Mark at (405) 494-4690.
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OFFICE SPACE

DOWNTOWN EDMOND OFFICE BUILDING FOR
LEASE. 2,000 sq. ft. next to Edmond office of County Court-
house. 11 East 1st Street. Call Barry at (405) 341-1654.

PERIMETER CENTER OFFICE COMPLEX, located at
39th and Tulsa currently has offices available ranging
from 1,325 — 8,500 square feet. We are offering two
months free rent on a three or five year lease contract.
Please call (405) 943-3001 for appointment, or stop by
M - F between the hours of 8 a.m. -5 p.m.

OFFICE SHARE

OFFICE SHARE: Two medium and one large private
office available; reception/waiting area; large confer-
ence room, full kitchen, on site file storage, copy ma-
chine, high-speed Internet access, fax and receptionist.
Space ideal for sole practitioner, small firm or mediator.
Several pricing options available starting at $750 per
month. For more details please call Annette at Fortune
Law Center (405) 525-1011.

SHARED LUXURY OFFICE SPACE: Luxury all
around...Granite, Wood, Slate Tile. Feel like you are
working out of a beautiful home. Mix and match
offices to suit your needs. We have an extra large
upstairs space ($1,300), large corner office ($1,000),
large office ($900), and 2 small offices ($695 each) as
well as a reception area available. Included are an ex-
quisite conference room, full kitchen and shared ame-
nities available (phones, fax, cable and copier). Times
are tough..we’re willing to work with you! Quail
Pointe Suites — 13924 Quail Pointe Drive. Just West of
May & Memorial off the Kilpatrick Turnpike. Please
call Gina (405) 826-8188.

POSITIONS AVAILABLE

McAfee & Taft is seeking two attorneys to join the Avi-

ation practice group to work on FAA (aircraft) title,

registry, regulatory and transactional matters. The fol-
lowing positions are available for licensed, practicing
lawyers with top academic credentials:

* FAA (AIRCRAFT) TITLE, REGISTRY, REGULA-
TORY AND TRANSACTIONAL ASSOCIATE
with one to three years experience in general cor-
porate, real estate or commercial transaction work.
Aviation related experience is preferred but not re-
quired. The position is exclusively related to FAA
title, registry, regulatory and transactional work.

* FAA (AIRCRAFT) SENIOR ASSOCIATE OR OF
COUNSEL (Possible partner track) with 5 or more
years experience in FAA title, registry and regulato-
ry matters (some aircraft transactional work would
be a plus).

All inquiries will be treated confidentially. Please sub-

mit resume and law school transcript to Judy Cross,

Director of Human Resources Recruiting at McAfee

and Taft A Professional Corporation, Tenth Floor, Two

Leadership Square, 211 N. Robinson, Oklahoma City,

OK 73102. No e-mails or phone calls, please.
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POSITIONS AVAILABLE

ROBERTSON & WILLIAMS, an AV-rated law firm,
searching for a self-sufficient, and financially sup-
portive, knowledgeable, experienced, compatible and
skilled attorney practicing civil law, with own clients,
to join the firm at our new offices in northwest Okla-
homa City. Send resume and history by e-mail to
djtl@robertsonwilliams.com.

ASSOCIATE ATTORNEY POSITION MCALESTER:
Law firm in McAlester seeking applicants for an entry
level associate position. Case load will include family
law, criminal defense and general civil litigation. Excel-
lent opportunity for young attorney to get lots of in
court experience. Salary negotiable. Submit resume
and salary requirements to “Box Q,” Oklahoma Bar As-
sociation, P.O. Box 53036, Oklahoma City, OK 73152.

IN-HOUSE LEGAL COUNSEL. Love’s Travel Stops
and Country Stores Inc. seeks full-time attorney for
OKC transactional position. 3 to 8 years corporate or
transactional experience preferred; real estate experi-
ence a plus. Must have strong drafting, negotiation
and oral communication skills and be comfortable
managing large number of projects. Salary commen-
surate with qualifications and experience. Eligible for
full benefits package and long-term incentive plan.
Submit resume by e-mail or U.S. Mail (to be held in
confidence) to: Amy Guzzy, Director of Legal Services,
10601 N. Pennsylvania Ave., Oklahoma City, OK
73120, amy.guzzy@loves.com. Company information
at www.loves.com.

IMMEDIATE NEED FOR OF COUNSEL ATTORNEY
in law firm in NW Oklahoma City/ Edmond area. Ex-
perience in estate planning, probate, employment and /
or personal Injury preferred. No phone calls please.
Fax resumes to (405) 748-6293.

OUR CLIENT IS WIDELY REGARDED as a preeminent
law firm in the capital markets industry. The ideal candi-
date will have experience in drafting, negotiating and
reviewing commercial loan documentation in connec-
tion with a wide range of complex loan transactions and
have experience in representing issuers, sellers, purchas-
ers and/or underwriters in structured finance transac-
tions. Join a sophisticated Oklahoma City practice with
one of the most impeccable reputations in the country.
The candidate will have a minimum of 5 years applicable
experience, ].D. from an accredited law school with a
minimum GPA of 3.5 preferred. The firm has a collegial
and flexible work environment and offers competitive
salary and benefits. Please contact; Heather Ammons at
ammons@lawfocusjobs.com or (512) 745-4778.

EXPERIENCED LEGAL ASSISTANT for busy estab-
lished NW OKC law firm. Practice includes criminal,
divorce, PI, General Civil. Experience in all these areas
mandatory. Send replies to “Box X,” Oklahoma Bar As-
sociation, P.O. Box 53036, Oklahoma City, OK 73152.
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POSITIONS AVAILABLE

OIL AND GAS ATTORNEY - OKLAHOMA CITY. Oil
and gas operating company, headquartered in Okla-
homa City, is seeking a self-starting individual to join
our team-oriented environment as a staff attorney. Po-
sition will be actively involved in diverse legal matters
related to company operations, including negotiation
and review of various transaction contracts, interpreta-
tion of compliance requirements, litigation case man-
agement with outside counsel, regulatory issues, etc.
Targeted candidates have 4-7 years experience in han-
dling oil and gas related litigation, including surface
damage cases and remediation claims. Candidates
must be licensed in Oklahoma or Texas and possess ex-
cellent verbal and written communications skills. Sub-
mit resume and credentials to resumeokc@gmail.com.

TITLE EXAMINATION ATTORNEY position available.
Commercial and residential examination experience re-
quired. Underwriting experience a plus. Send resume to
Jennifer Moradi at 701 N. Broadway Ave., Suite 300, Okla-
homa City, OK 73102 or jmoradi@stewart.com.

NORTHEASTERN OKLAHOMA LAW FIRM seeks
attorney with 2-5 years experience in real property law,
real estate transactions, or oil and gas and appearing in
court. Landman experience is also helpful, but not
required. Send resume and writing sample to “Box V,”
Oklahoma Bar Association, P.O. Box 53036, Oklahoma
City, OK 73152.

CLASSIFIED INFORMATION

CLASSIFIED RATES: One dollar per word per inser-
tion. Minimum charge $35. Add $15 surcharge per is-
sue for blind box advertisements to cover forward-
ing of replies. Blind box word count must include “Box
___, Oklahoma Bar Association, PO. Box 53036, Okla-
homa City, OK 73152.” Display classified ads with bold
headline and border are $50 per inch. See www.okbar.org for
issue dates and Display Ad sizes and rates.

DEADLINE: Tuesday noon before publication. Ads must be
prepaid. Send ad (e-mail preferred) in writing stating number
of times to be published to:

Jeff Kelton, Oklahoma Bar Association

P.O. Box 53036, Oklahoma City, OK 73152

E-mail: jeffk@okbar.org

Publication and contents of any advertisement is not
to be deemed an endorsement of the views expressed
therein, nor shall the publication of any advertisement
be considered an endorsement of the procedure or ser-
vice involved. All placement notices must be clearly non-
discriminatory.

Please send:

TOTAL ENCLOSED $

Custom Designed Binders
for your Oklahoma Bar Journal
Attractive, durable binder will keep your Bar Journals

accessible and provide easy storage for 12 issues.
They cost $15.95 each prepaid.

binders for the Oklahoma Bar Journal

at $15.95. Make check payable to Oklahoma Bar Association.

NAME (PRINT)

Mail to:
Communications Dept.
Oklahoma Bar Association

STREET ADDRESS

P.O. Box 53036 cIry
Oklahoma City, OK 73152

ZIP PHONE
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The Estate Planning Emergency
in Nigeria
By Jeff Nix

Although my
practice is pretty much
limited to representing
employees in employ-
ment law matters, I
recently appear to be
among a select small
group of lawyers being
contacted by e-mail
from Nigeria. I am
being asked to
branch out and
represent various
widows of various
heads of state, physi-
cians to presidents,
secretaries to treasur-
ers and other big
shots. These grieving
widows have
remarkably similar
plights...their hus-
bands died sudden-
ly, leaving millions
and millions in U.S.
currency, securities,
gold coins or bullion.

Sadly, as if the sud-
den loss of a spouse
were not tragedy
enough, the currency/
securities/ gold is
hopelessly “tied up.”
Perhaps I was selected
because I know how
difficult it can be to
deal with bureaucra-
cies, Red tape, import/
export and bank regu-
lations. All of this on
top of the tragedy of
sudden widowhood.
And they turn to me
in their despair. Can
I help?
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Well of course the
first lawyerly thought I

have is how can men of

such importance and
wealth fail to have a
good estate plan?

I suppose that, like
men everywhere, they
thought they would

live forever and put off
getting with an estate
planner or probate law-
yer to make a plan that
would kick in when
they kicked off. And, in
their defense, they
were relatively young
when they died, and
young and fiery Nige-
rian movers and shak-
ers rarely do think of
the future without
them. I admit I am
momentarily struck by
the high mortality rate
for Nigerian bigwigs.
Who would have
thought their particular
exalted position would
be so dangerous? Oh

well, that is the past
and this is the present.
So, I am drawn to
these widows, because,
after all, although I
have no known pres-

ence in Nigeria, or even

the African continent,

nonetheless, my repu-
tation as a good and
honest, compassionate
lawyer somehow made
it across whatever seas
and continents separate
Tulsa from Nigeria.
And, since they have
gone to such lengths
to research lawyers all
over the world, and
settled on little old me,
I am flattered and want
to help. Oh, alright.
They do promise me
millions in exchange
for my services.

All T have to do is

provide them with a
banking relationship in
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the U.S. to “run the
money /securities /gold
through,” and I will be
rich. Say...why not my
bank here in Tulsa?
Splendid and simple.
Give them my account
number, and they will
make a huge deposit.
They will have tens
of millions of U.S.
dollars to help
them face the
future without
their dear depart-
ed, and I will have
millions to save or
fritter. That yacht I
have always want-
ed to dream of.
Perhaps a castle
near Grand Lake,
or perhaps in the
south of France I
don’t know any-
thing about. Imag-
ine going to the ATM
and seeing that my bal-
ance is $15,674,328.73.
So, by the time you
other lawyers read this,
I'll be in tall cotton, and
you will be wondering,
“How can I getin on a
deal like this?” Sorry,
but I am one of the
chosen.

M. Nix practices in
Tulsa.

Editor’s Note: Have a
short funny, intriguing or
inspiring story to share?
E-mail submission to
carolm@okbar.org.
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Get Organized
& Get Things
Done!

OKC: Dec. 15, 2010
Oklahoma Bar Center
1901 N. Lincoln Blvd., OKC

Tulsa: Dec. 16, 2010

Renaissance Hotel

—

| BuinuI}uod
Jelefle

6808 S. 107th E. Ave., Tulsa @D

QO
Featuring national o ¢.*
productivity consultant, =
Irwin Karp 0
Registration at 8:30 a.m., Q.
Program at 9 a.m. -
7 hours MCLE/1 hour ethics 8
WWW. el A =
okbar. O (D
org/cle -



*No pigs or witnesses
were harmed in the
making of this ad.

Yes, we can!

Our intensive, professional withess preparation sessions
help you turn a struggling witness into a strategic asset.
We focus on developing composure,
confidence, clarity and credibility under fire.

Call us for more information:

Tulsa 918-582-7000 or Edmond 405-813-6000.

M.

LITIGATION?I<
CONSULTANTS

Member of the OBA
and The American Society
of Trial Consultants www. litigation-consultants.com




