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and disciplinary issues. She will 
work with the Professional 
Responsibility Commission and 
serve as a liaison to the OBA Board 
of Governors, OBA committees, the 
courts and other local and national 
entities concerning lawyer ethics 
issues.

Gina’s experience in the court-
room combined with her recent 
duties as OBA ethics counsel are 
allowing her to quickly transition 
to her new responsibilities that 
began immediately following the 
announcement on April 27. 	
The OBA Board of Governors and 
the Professional Responsibility 
Commission are pleased that she 
has accepted the challenges of this 
position. We had many excellent 
candidates, and the decision was 
extremely difficult. After lengthy 
deliberations and consultations 
with the final candidates, the board 
determined that Gina exhibited all 
the qualities we need for this 
important position. 

I am excited to report that the OBA Board of Gover-
nors, with concurrence from the Professional Responsi-
bility Commission, unanimously selected Gina Hendryx 
to lead the OBA Office of the General Counsel.

For the past six years, 
Gina has been OBA eth-
ics counsel, assisting 
bar members facing 
ethical dilemmas in 
their practice of law, 
lecturing and writing 
on current ethics issues, 
registering out-of-state 
attorneys for pro hac vice 
admission and imple-
menting the diversion 
program. 

She began her legal career in law school working as a 
legal intern for John W. Norman in Oklahoma City and 
became an associate with the firm upon graduation. 	
She litigated a myriad of personal injury matters includ-
ing products liability, environmental torts and trucking 
accidents. For seven years, she was lead counsel on 443 
products liability cases stemming from asbestos exposure 
at an Oklahoma tire plant. Her responsibilities included 

managing a staff of attorneys and legal assistants. 
In 1997, she opted to explore the nonprofit legal 
sector with Legal Aid Services of Oklahoma in 
Oklahoma City and was the litigation attorney in 
its Senior Law Project. She represented low income 
senior citizens in civil disputes and trained new 
attorneys in addition to assisting attorneys with 
trial presentations. She left the nonprofit to become 
the OBA’s first ethics counsel.

Gina holds a bachelor of science degree from 
Oklahoma City University and earned her law 
degree from OCU School of Law.

In her new position, she will act as the chief 	
disciplinary counsel supervising a staff of 12 and 
will serve as the association’s counsel on other 
legal matters. She will also be responsible for 
supervising the attorney diversion program and 
making presentations concerning lawyer ethics 	

FROM THE PRESIDENT

OBA Selects New General Counsel
By Jon K. Parsley

It makes me feel good 
to have accomplished my 
#1 goal as OBA president, 

and I have every confidence 
that in Gina Hendryx we 
indeed found the right 

person for the job. 

President Parsley 
practices in Guymon. 

jparsley@ptsi.net 
(580) 338-8764

We began the nationwide search for a new	
general counsel in December 2008, and my top priority 
coming into office in January was to find the right	
person to fill that vacancy. 

cont’d on page 1069

Gina Hendryx
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Now – was it the turn to the 20th century or 
the 21st? The answer could easily be “both,” as 
the explosive growth of Oklahoma’s oil and gas 
industry in the early 1900s echoes in the tremen-
dous growth of its wind power industry in	
this opening decade of the 2000s. This analogy 
poses both opportunities and pitfalls for the 
practitioners in evaluating clients’ opportunities 
to participate in wind power development. 
While lessons from the oil and gas industry may 
illuminate the legal issues clients face in under-
standing wind energy agreements, the practitio-
ner must understand that these agreements (and 
this industry) also carry unique challenges that 
require an understanding of how wind energy 
development works. 

One must understand that standing on the 
precipice of this new industry carries significant 
apprehension to the client who stares at a 30 to 
50-page document filled with terms unfamiliar 
to them. As a result, the legal practitioner has an 
important role to play in guiding the landown-

ers through a full and reasoned consideration of 
the opportunity for wind energy development 
on his or her property. To serve that role, though, 
the practitioner will need an understanding of 
the wind power industry itself, as well as its 
legal environment.1 To that end, this article will 
provide the practitioner with a “primer” on 
Oklahoma’s wind power industry, examine 
some of the economics at the heart of wind 
power projects, discuss some of the most critical 
points to consider in evaluating wind energy 
agreements, and provide a list of references that 
can help the practitioner find more information 
to guide them along the way.

‘WHERE THE WIND COMES SWEEPING 
DOWN THE PLAIN’ — AN OVERVIEW 
OF THE WIND POWER INDUSTRY 
IN OKLAHOMA

For better or worse, wind is part of Oklaho-
ma’s geographic and cultural identity, as famous-
ly observed by its state song. Wind quickly 

Consider this scenario: it is shortly after the turn of the cen-
tury, and Oklahoma is buzzing about a new industry in the 
state that will take what were previously thought to be 

marginal lands and extract a resource that will be used to power 
the entire nation. However, the industry is new to many Oklaho-
mans, and there remain many issues, technological and legal, that 
are still to be resolved. Optimism at the fortunes to be made over-
night is tempered by uncertainty as to how the industry will 
eventually impact the state.

 Wind Energy Agreements in 
Oklahoma: Dealing with Energy’s 

New Frontier
By Shannon L. Ferrell

Oil & Gas
and Other Energy Resources
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became a resource to settlers moving into the 
newly-opened territory, though, as the use of 
windmills for pumping water from the its deep 
aquifers made productive land out of plains 
that might not see settlement otherwise.2 It 
may surprise many people that the first use of 
windmills to generate electricity occurred at 
almost the same time, with limited commercial 
sales of windmills designed for residential 
electric generation in the 1890s.3 But what 
caused the sudden growth of wind-powered 
electrical production in recent years, and why 
has Oklahoma become such a “hot spot” for 
the industry? Answering these questions 
requires a very brief (and relatively painless) 
lesson in the physics of windmills, or “wind 
turbines” as they are most often called.

The essence of the wind power industry 
derives from one equation:4

23

2
1

rvP Π= ρ
To put this equation into English, “P” is the 

power available from the wind, and is primar-
ily a function of two variables.5 The first, “v,” 
represents the velocity of the wind. While one 
intuitively expects a faster wind to carry more 
power than a slower one, the magnitude of that 
difference may come as a surprise. Since “v” 
has an exponent of 3, the power carried by the 
wind increases as a cube of its speed. In other 
words, if the wind speed increases from 10 
miles per hour to 20 miles per hour – a dou-
bling in speed (2 x) – then the resulting increase 
in power is cubed (2 x 2 x 2), or eight times the 
power of the original wind. This means that 
wind speed has a tremendous impact on the 
amount of power one can generate from the 
wind, which is why locating a site with an opti-
mal range of wind is crucial in the economic 
viability of a project. Factors such as regional 
geography impact average wind speeds, but 

highly localized factors such as the topography 
of the turbine site and its elevation above the 
ground’s surface can have significant effects as 
well.6 As a result, siting decisions are of para-
mount importance to the profitability of a wind 
power project, and drive many wind energy 
agreement terms. 

The second variable in the equation, “r,” rep-
resents the radius of a circle. If one looks at the 
blades of a wind turbine as forming a circle 
(called the turbine’s “rotor disc”), then the 
length of a blade is the radius of that circle. 
Since the familiar formula for the area of a cir-
cle,         , demonstrates that the area of a circle 
varies as the square of its radius, one can see 
that doubling the length of a blade (2 x) gives 
us 2 x 2, or four times more area in the rotor 
disc. Since a bigger rotor disc represents the 
ability to capture more wind, turbine manufac-
turers have constantly sought means of mak-
ing turbines bigger and bigger. Advances in 
composite materials and computer control 
technology in the mid to late 1990s made these 
large turbines possible, and enabled the indus-
try to become cost-competitive with other elec-
trical generation sources.7 

These two factors not only drive individual 
turbine performance; they have also led to the 
rapid growth of the state’s wind industry. 
Oklahoma has a tremendous wind energy 
resource, ranked eighth among all states.8 West-
ern Oklahoma holds most of the state’s poten-
tial, with its richest concentration in the pan-
handle as illustrated below.   While the “v” in 
the equation certainly favors development in 
Oklahoma, the “r” favors the state as well. One 
can observe that most of Oklahoma’s wind 
resource can be found in counties with low 
population densities. In fact, of the 20 counties 
in the state that lost population between 1990 
and 2000, all but three have at least some Class 
3 wind resource or better.10 This means that 

Figure 1 – Wind Power 
Potential of Oklahoma9

23

2
1

rvP Π= ρ
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larger turbines, as part of large turbine arrays, 
can be placed in many of Oklahoma’s high-
resource areas without the problems caused by 
placing turbines in more population-dense 
areas (although such placements are not entire-
ly without consequence, as discussed in more 
detail below). 

Additionally, the “r” factor holds particular 
importance to integrating wind energy with 
Oklahoma’s unique electrical generation port-
folio. As a state with abundant and (for the 
most part) inexpensive natural gas resources, 
Oklahoma relies more on natural gas for its 
electrical generation needs than most states. 
When natural gas prices started an upswing in 
the mid 1990s, Oklahoma’s utilities bore a 
heavy increase in fuel prices. At about the same 
time, the technological advances leading to 
bigger, more efficient wind turbines (increas-
ing the “r”) rendered turbines that in some 
cases became cost-competitive with natural-
gas generated electricity.11 As a result, Oklaho-
ma’s utilities looked 
to the wind, and 
the state’s utility-
scale wind power 
capacity took off 
from a standing 
start in 2002 to 
reach 10th among 
all states by the end 
of 2007 and is antic-
ipated to reach over 
830 megawatts of 
capacity by the start 
of 2009.12

This pronounced growth of wind power in the 
state is all the more remarkable when one con-
siders that all the states with more wind power 
than Oklahoma impose a requirement that 
utilities purchase a specified amount of energy 
from renewable sources (commonly called a 
Renewable Portfolio Standard or RPS), while 
Oklahoma does not.13

WIND PROJECT ECONOMICS

The economics of wind power project devel-
opment and finance is an expansive topic, and 
this article will speak only in broadest detail 
about the primary factors influencing project 
profitability. In short, wind energy projects face 
a dichotomy: while projects’ ongoing “fuel” 
costs consist only of payments to landowners 
for access to the wind resource, they face	
tremendous initial capital costs. A general 

industry “rule of thumb” estimates the cost of 
installing one megawatt of turbine capacity at 
approximately $2 million of capital.14 Given a 
common project size of around 100 megawatts 
of capacity, one can see that a wind power proj-
ect carries formidable “up front” costs. This 
magnifies the importance of the project’s reve-
nue streams and costs in paying back debt and 
equity investments. 

The market for electrical power obviously 
influences project profitability. While market 
prices for fuel drove much of Oklahoma’s 
development, its wind industry was without 
the benefit of a state RPS which would serve to 
increase demand for wind-generated power. 
However, individual projects may be able to 
mimic the effect of an RPS via the Public Utili-
ties Regulatory Policy Act (PURPA).15 Under 
PURPA, some renewable energy facilities were 
able to meet the requirements to be “qualifying 
facilities” and as such, the facilities’ power had 
to be purchased by FERC-regulated utilities at 

the “avoided cost” of 
such electricity (i.e. 
the estimated cost of 
producing the pur-
chased amount of 
power if the utility 
had produced the 
power itself).16 How-
ever, the Energy Poli-
cy Act of 2005 signifi-
cantly modified 
PURPA. Section 1253 
of that act terminated 

the mandatory power 
purchase and sale requirements of PURPA.17 
Nevertheless, a power project can still take 
advantage of mandatory power purchase and 
sale requirements if it can show that it does not 
have access to open power markets.18

Available incentives provide another revenue 
component for projects. These may include state 
and local tax credits for renewable energy pro-
duction. One of the most important federal 
incentives for renewable energy development 
has been the “Production Tax Credit” or “PTC.” 
This credit applies to the generation of electricity 
from wind, solar, biomass, geothermal, irriga-
tion-hydroelectric, or municipal solid waste 
resources. Currently, the federal PTC stands at 
$0.021 per kilowatt-hour of power generated 
and sold to an unrelated party.19 Oklahoma has 
also established a number of incentives to take 
advantage of the state’s abundant opportunities 

Figure 2 — Oklahoma’s Installed 
Wind Energy Capacity
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in renewable energy. 
First, Oklahoma has a 
tax credit somewhat 
similar to the PTC. The 
Oklahoma Zero-Emis-
sion Facility tax credit 
provides a credit of 
$0.0050 per kilowatt-
hour of power generat-
ed by wind, solar, 
hydroelectric, or geo-
thermal facilities with a 
production capacity of 
one megawatt or great-
er.20 Importantly, these 
tax credits are transfer-
able.212 Yet another form 
of incentive may be 
renewable energy cred-
its, also known as RECs 
or “green tags.” In some 
states with RPS, a utility 
may purchase a REC 
from a wind power proj-
ect to offset its own gen-
eration of power through 
nonrenewable sources, 
and these credits may 
represent a significant 
source of revenue.

While market and 
regulatory forces hold 
great sway over the 
economics of the wind 
power industry, the 
financial viability of 
individual projects also 
depends on factors that 
rest within the control 
of the project developer and the project land-
owners: the location of the project and the com-
mercial terms negotiated between developer 
and landowner. 

Location clearly plays a role in project profit-
ability due to the “v” factor previously dis-
cussed; placing a turbine where it can have the 
best possible wind resource can have a tremen-
dous impact on the power generated by the 
turbine and thus, its profitability. However, the 
proximity of the project to large utility trans-
mission lines that can handle the power gener-
ated by the project carries much weight as well. 
These are large lines that form the “backbone” 
of the electrical system – capable of carrying 
three-phase power at 69 kilovolts or more – and 

not the small “distri-
bution lines” that are 
much more common.22 
Since it can be quite 
expensive to build 
high-voltage lines to 
connect a wind power 
project to the electrical 
grid, project develop-
ers must balance the 
location of prime wind 
resource against its 
distance from existing 
utility lines. One can 
think of this problem 
as a see-saw: tilting 
one way, a developer 
may be willing to 
locate a project further 
away from transmis-
sion lines if it means 
reaching a superlative 
wind resource – tilt-
ing the other way, the 
developer may be 
willing to locate with-
in a less-exceptional 
resource area if it is in 
tight proximity to 
transmission capacity. 
Perhaps ironically, 
Oklahoma’s greatest 
wind resource areas 
are located in areas 
with the lowest den-
sity of transmission 
lines, as heretofore 
transmission lines 
appeared where elec-

trical demands were greatest, not where poten-
tial generation resources could be found. Thus, 
the vast majority of Oklahoma’s electrical 
transmission infrastructure is clustered around 
its population centers. Policy makers have 
taken notice of the potential that increased 
transmission capacity has to unlock Oklaho-
ma’s wind resource.23 Additionally, the Okla-
homa Legislature recently passed House Bill 
2813, which would pave the way for increased 
transmission capacity built by state utilities.24 
Regional electrical transmission organizations 
have also instituted plans to add transmission 
lines in those areas with high wind resource to 
enhance grid reliability while tapping into this 
new resource.25

 The commercial relationship 
between the project developer 
and landowner is where most 

practitioners enter the fray, and 
constitute the balance of this 

article’s discussion.  
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The commercial relationship between the 
project developer and landowner is where 
most practitioners enter the fray, and constitute 
the balance of this article’s discussion. 

EVALUATING WIND ENERGY 
AGREEMENTS

The Nature of the Wind Energy Agreement

For the purposes of this article’s discussion, 
the term “wind energy agreement” will refer to 
the document or documents that collectively 
establish and govern the relationship between 
the landowner and the party constructing and 
operating the wind power project. 

When a practitioner sits down to evaluate a 
wind energy agreement for a client, intuition 
often leads them to use the same tools they 
would use in reviewing an oil and gas lease. 
After all, the analogy is facially compelling: a 
company wants to enter a landowner’s prop-
erty, construct facilities, extract an energy 
resource, and send that resource to market. 
However, when one compares a typical Pro-
ducers 88 oil and gas lease side-by-side (liter-
ally) with a wind lease, the differences can be 
quite apparent. While an oil and gas lease may 
often be a two-page, “fill-in-the-blank” docu-
ment, the wind energy agreement frequently 
exceeds 30 or 40 pages. The difference? First, 
the oil and gas lease comes with a century of 
case law, statutes, regulations, and industry 
custom imputed to it, while the wind energy 
agreement is often cut from whole cloth (as a 
caveat, though, the author has seen some ele-
ments of old cellular tower agreements and 
substation easements cut-and-pasted into some 
of the more poorly drafted ones). Second, 
while the primary duty for a mineral interest 
owner is often “just stay out of the way,” the 
relationship between wind power developer 
and landowner is much more complex and 
must be (or at least, should be) spelled out in 
detail within the agreement. Finally, the typical 
financing arrangements for an oil and gas well 
differ starkly from those for a wind power proj-
ect, and a great deal of the language and terms 
contained in the wind energy agreement may 
be dictated by lenders or investors rather than 
the developer itself, complicating the negotia-
tion process.

In evaluating the agreement, the practitioner 
must understand that they may be looking at 
one document that may purport to be an 
option, easement and lease simultaneously. As 
each of these tools can have markedly different 

impacts on the client’s property interests, the 
practitioner must make careful note of the 
potential interactions among them all. 

Many wind energy agreements commence 
with an option contract between the developer 
and the landowner in which the landowner 
grants an exclusive right to the developer to 
investigate the suitability of the project for 
development, and if the developer should so 
choose, to enter into a full development con-
tract and commence project construction and 
operation. During this option period, the devel-
oper will likely deploy meteorological data 
equipment to verify the wind resource, conduct 
environmental and wildlife impact studies, and 
analyze construction suitability. Option periods 
often vary widely, in some cases as short as one 
or two years, and extending to 10 years in other 
cases. Some states have limited option periods 
by statute26 but as of this writing, no such limi-
tations are found in Oklahoma law.

Another feature often included in wind ener-
gy agreements is a confidentiality agreement 
covering the site data developed during the 
option and, in many cases, most of the terms of 
the overall agreement. Many landowners are 
unfamiliar with confidentiality agreements, 
and thus practitioners should be careful to 
apprise clients of the strictures such agree-
ments impose.

Some developers take an approach of negotiat-
ing the agreement in its entirety before execution 
of the option, while other developers provide 
only the option agreement with a term sheet for 
the subsequent, full agreement with the details to 
be negotiated if and when the option is triggered. 
Both approaches carry advantages and disad-
vantages; it is the opinion of the author that 
landowners may be better served completing 
negotiation of the agreement at the time of the 
option signing, so as to resolve the complexities 
of the relationship up front.

Should the option period investigations indi-
cate that a project is indeed viable, the devel-
oper will then trigger the option and enact the 
full agreement. In many wind energy agree-
ments, the assurances needed by the developer 
to enable project construction and operation 
may take the form of a system of easements 
and/or a general lease of the effected proper-
ty.27 A brief synopsis of some of the typical 
terms (be they presented as easements, cove-
nants, or contractual lease terms) follows:
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Most of the wind energy agreement will 
likely revolve around securing these terms, 
establishing the compensation package for the 
landowner, and defining the other parameters 
of the parties’ legal relationship. While hun-
dreds of pages could be written about the 
issues to be considered in evaluating a wind 
energy agreement, this article will focus on 
what are arguably the five most important 
questions for the practitioner to analyze as they 
evaluate his or her client’s proposed agree-
ment. These questions are: 

1. �How will current uses of the property be 
affected by the project?

2. �How long will the agreement last?

3. �What are the landowner’s obligations 
under the agreement?

4. �How will the landowner be compensated?

5. �What happens when the project ends?

Each question will be addressed in turn.

Question 1: How will current uses of the property 
be affected by the project?

Assuming that the developer proceeds to 
build and operate the project, the landowner 
will be “sharing” the surface of his or her prop-
erty with the project. While this should result 
in a new revenue stream for the landowner, in 
all likelihood the landowner will want to con-
tinue his or her existing uses of the property to 
the maximum extent possible, thereby making 
the wind power project revenues “supplemen-
tal” rather than “replacement” funds. 

Generally, a wind power project will only 
physically occupy three acres of land per 
megawatt of turbine capacity.28 For most Okla-
homa projects, this will equate to roughly five 
to seven acres of property per turbine with 
turbines spaced approximately 800 feet apart 
in an east-west direction and turbine lines 
spaced approximately a mile apart in a north-
south direction to minimize turbine interfer-
ence.29 While this often leaves much of the 
property available for crop, livestock, or recre-
ational uses, inconveniences can be caused by 
changed fencing configurations, the fragmen-
tation of crop areas, blockages to irrigation 
systems, and changes to drainage patterns. 
Landowners should raise these concerns dur-
ing the initial contract negotiations and deter-
mine if reasonable accommodations can be 
reached either to minimize these disruptions 
or for additional compensation to mitigate 
them. This may be in the form of liquidated 
damages language that provides agreed-to 
compensation for each event (for example, a 
specified dollar amount for each fence breach, 
each linear foot of terrace repair needed, etc.). 
Some states have also proposed guidelines for 
maintaining the agricultural viability of prop-
erty under wind power development, address-
ing issues such as drainage pattern preserva-
tion, minimizing soil disturbance, preserving 
vegetative cover, and the like.30

Table 1
Common Landowner Terms

Term	� Description

Access	 �Developer has right to access 
the property and construct 
roads for evaluation of site and 
construction, operation, and 
maintenance of equipment.

Construction	 �Developer may use portion	
of surface for access to	
construction equipment and 
“lay-down” areas.

Transmission	 �Allows for construction of 
underground and above-
ground transmission lines, 
construction and operation of 
substations.

Non-obstruction	 �Landowner will not construct 
any improvements that could 
interfere with airflow patterns 
on property, nor permit 
obstructions to occur.

Overhang	 �Landowner acknowledges that	
turbine rotor discs may over-
hang property lines or 
improvements on the property.

Noise	 �Landowner acknowledges that	
certain noise levels may be 
caused by the project (may 
sometimes provide for a deci-
bel limit and a specified radius 
from turbines).
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Another frequent use of land that may be 
impacted by wind power development is rec-
reational leasing, frequently in the form of 
hunting agreements. In many wind energy 
agreements, hunting may be completely pro-
hibited on the affected property during the 
construction phase to minimize risk to con-
struction crews. However, wind energy agree-
ments may also contain broad indemnification 
language that makes the landowner responsi-
ble for injuries of project personnel or damage 
to project equipment caused by hunting lessees 
or other assignees of the landowner (for a dis-
cussion of these indemnity issues, see the sub-
section “What are the landowner’s obligations 
under the agreement” later). Landowners 
should discuss compensation for loss of lease 
revenues to the extent such losses are caused 
by the project.

Aesthetic uses of the property, as well as of 
surrounding property, may also be a concern. 
These may include noises 
from the turbines as well 
as visual impacts. Noise 
impacts may be easier to 
quantify in the terms of 
the agreement, and often 
come in the form of a 
noise easement whereby 
the landowner stipulates 
that the turbines may 
cause certain noise levels 
(often defined in decibels 
or “dB”) within a certain 
range of the turbines. 
Visual impacts are far 
more difficult to address. 
In the most recent case regarding aesthetic 
impacts, Rankin v. FPL Energy LLC, Texas’ Elev-
enth Court of Appeals refused to grant injunc-
tive relief against the operation of a wind 
power project on the basis that aesthetics were 
not a sufficient basis upon which to bring a 
claim for nuisance.31 Several other cases have 
also cited the subjectivity of aesthetics claims 
in suits involving wind power projects.32 Nev-
ertheless, both developer and landowner 
should consider possible opposition to projects 
by neighbors.

The landowner’s participation in govern-
mental programs can also have an impact on 
the use of the property for wind energy devel-
opment. Several USDA programs such as the 
Conservation Reserve Program (CRP), Envi-
ronmental Quality Incentives Program (EQIP), 

the Grassland Reserve Program (GRP) and 
other common programs for Oklahoma land-
owners require participants to have multi year 
contracts and plans for the use and mainte-
nance of the land under contract. Constructing 
wind power equipment on such lands in con-
travention of those contracts or plans could 
trigger the forfeiture of future payments, the 
return of past payments or even penalties.33 If 
the project lands are any under USDA program 
contracts, the appropriate agencies should be 
contacted to discuss integration of the project 
under the contract plans prior to execution of 
the wind energy agreement.34 Any loss of rev-
enues from such programs caused by the wind 
power project should be compensated by the 
developer.

Finally, landowners should explicitly reserve 
the right to use the property for agricultural, 
recreational and other uses. From the landown-
er’s perspective, such a reservation should be 

as expansive as possible 
while still allowing the 
developer the rights rea-
sonably necessary to con-
struct, operate and main-
tain the project. Similarly, 
landowners should also 
be careful not to grant 
away access to other 
resources on the property 
without fair compensa-
tion. Many wind energy 
agreements may contain 
provisions granting the 
developer free access to 
water, rock, and other 

materials without any additional payment to 
the landowner.35 

Question 2: How long will the agreement last?

With some of the early leases circulated in 
Oklahoma, the sum of the primary lease terms 
plus the automatic renewals could be up to 150 
years. This fact alone frequently shocked land-
owners to the point of rejecting any further 
consideration of the lease. For some historic 
perspective, if a lease on the first oil well drilled 
in the United States (the Titusville Well, com-
pleted in 1859 – almost two years before the 
start of the Civil War) was under a 150 year 
lease, that lease would still be in effect as this 
article goes to press. Long lease terms reflect 
the classic struggle, seen for many years in	
the oil and gas industry as well: a resource 

 ...landowners should also  
be careful not to grant away 
access to other resources on  

the property without fair  
compensation.  
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developer wants to secure access to the resource 
at a fixed price for as long as possible, while the 
landowner would like to continually offer 
access to the resource back to the market if a 
better price may be secured. While some leases 
with these “sesquicentennial” terms may still 
be offered, the general trend seems to be toward 
shorter periods, often ranging between 20 and 
40 years.36 From the developer’s perspective, a 
lease period must be of sufficient length to 
recapture the project’s costs and return an 
acceptable profit to project investors. Many 
wind turbines today 
have an expected lifes-
pan of approximately 20 
years, and thus devel-
opers may be reluctant 
to agree to a term less 
than that period. 

The effect of these cir-
cumstances may lead 
to long-term leases with 
renewals that are solely 
in the discretion of the 
project developer. 
However, while it may 
be difficult to get initial 
terms in smaller incre-
ments, there may be 
opportunity for negoti-
ating the terms of lease 
renewals. Thus, the first 
step for the practitioner 
is to fully dissect the 
agreement’s durational 
terms. Some agree-
ments are quite forthright in defining a dura-
tion, but others may be laced with a number 
of contingencies.

Next, if the project developer is unwilling to 
negotiate the overall length of the agreement, it 
may be possible to negotiate a “reopener” term 
that allows for negotiation of some commercial 
terms at renewal periods. It is important that 
such reopeners be coupled with the compensa-
tion terms of the agreement to minimize down-
side risk with a price floor for the landowner if 
electrical markets should trend downward at 
the time of lease renewal. The landowner may 
also wish to reopen the entire agreement if the 
project is to be “repowered” (that is, existing 
project turbines are removed and replaced 
with new larger or more efficient turbines).37

Finally, many landowners and practitioners 
alike may overlook the fact that entering into a 

wind energy agreement may impact their estate 
plans. The length of these agreements makes it 
quite possible that successors to the land in 
question will take the property subject to the 
agreement. Thus, landowners may need to 
involve those successors in discussions about 
the agreement as part of their succession plan-
ning efforts.

Question 3: What are the landowner’s obligations 
under the agreement?

As mentioned above, wind energy agree-
ments differ significant-
ly from oil and gas 
agreements in that there 
may be many more 
ongoing affirmative 
obligations faced by the 
landowner under a wind 
energy agreement. First 
among these obligations 
is likely the non-obstruc-
tion term of the agree-
ment that requires the 
landowner to avoid (and 
in some agreements, ac-
tively defend against) 
the creation of any con-
dition that could inter-
fere with the flow of 
wind over the surface of 
the property. While this 
may not seem like a sig-
nificant constraint, stud-
ies have shown that 
even relatively low 
structures such as hous-

es and barns can cause turbulence downwind 
of the structure for distances of 15 to 20 times 
the structure’s height.38 Depending on the size 
of the parcel in question, this principle, or an 
express set-back provision in the agreement, 
may effectively preclude the construction of 
any new improvements on the land unless an 
agreement is in place that allows for discus-
sion of potential improvements with project 
engineers. If the landowner has any plans for 
improvements, such plans should be raised to 
the attention of the developer as the agree-
ment is considered. Landowners also need	
to examine the agreement to see if it requires 
them to affirmatively eliminate other obstruc-
tions, such as trees and if it prohibits the leas-
ing of the land for any other uses such as 
cellular towers.

Photo by Simon Hare
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Another significant burden for landowners 
may lurk within the indemnification provi-
sions of the wind energy agreement. The con-
cept of indemnification itself may be foreign to 
them.   Exacerbating this is the fact that the 
indemnification provisions of many wind ener-
gy agreements are the agreements’ most adhe-
sive elements.39 Indeed, some agreements will 
effectively hold the landowner liable for any 
damages or injuries that are not the result of 
negligence or willful misconduct by the devel-
oper. Landowners may also be required to take 
on greatly increased insurance limits to satisfy 
these indemnification obligations. 

These terms are to be expected given that 
the agreements are almost universally drafted 
by the developers, but landowners should 
seek a balanced and fair indemnity relation-
ship. For example, if the project site is under a 
hunting lease, the landowner and developer 
may consider a standard indemnification 
agreement to be executed by the hunting les-
see that provides the lessee will be responsible 
for any damages or injuries caused by its pres-
ence on the property. Landowners should also 
consider negotiating indemnity language that 
explicitly exonerates the landowner from lia-
bility for the actions of trespassers and any 
other parties that are not under the direct con-
trol of the landowner. Finally, increases in 
insurance requirements for the landowner 
should be a consideration in compensation 
negotiations.40 Concordantly, landowners 
should insist on being named insureds under 
the project developers’ insurance policies, 
with proof of payment of premiums made 
available to the landowner.41 

Another potential hazard for landowners 
may come from the legal interests created in 
the property by the wind energy agreement. If 
the land is subject to an agreement with a 
secured creditor, it is quite likely that creation 
of an interest in the property without the con-
sent of the secured party could constitute an 
event of default in that separate agreement. As 
a result, creditors’ consent may be needed 
prior to execution of a wind energy agree-
ment.42 Conversely, many wind energy agree-
ments often require the landowner to secure 
subordination agreements from creditors and 
may restrict or prohibit the creation of any new 
encumbrances on the property. Landowners’ 
equity in real property may be a significant 
source of capital, especially in agriculture, and 
such provisions could pose challenges for 

accessing that equity. At a minimum, landown-
ers should involve their lenders in the wind 
energy agreement discussion and work out an 
arrangement that will allow the landowner to 
meet their lending and liquidity needs, prior to 
executing the wind energy agreement.43

Finally, a natural concern for developer and 
landowner alike is the potential conflict 
between development of the surface for wind 
energy projects and the development of the 
property’s oil and gas resources. It is one of the 
more well-established points of Oklahoma law 
that the mineral estate is dominant over the 
surface estate.44 However, it would also appear 
that a shift toward a greater accommodation of 
surface interests has been underway. Early 
cases held that an oil and gas lease necessarily 
implied that a lessor or claimants under him 
would not improve land at all, thereby interfer-
ing with lessee’s rights to the surface.45 How-
ever, those rights have been increasingly con-
strained by the concept of reasonableness. For 
many years, Oklahoma’s common law provid-
ed that those with interests in the surface were 
entitled to damages for use of the surface that 
exceeded the “reasonable and necessary” use 
of the surface by the mineral interest owner.46 
This “reasonable and necessary” concept has 
been applied by Oklahoma courts seeking to 
set the boundaries of previously undefined 
easements for use of the surface of land.47 

Thus, one must wonder what would happen 
in the event that a wind turbine and an oil well 
needed to occupy exactly the same location. 
The preceding discussions have established 
that optimal wind turbine placement is critical 
to project profitability. It is also conceivable 
that geologic conditions could dictate that a 
mineral interest owner place a well at the same 
location in order to access the oil and gas 
resource. Holding to a strict “dominance” con-
cept would mean that the wind turbine loses in 
this scenario, but one must ask whether asking 
a surface estate owner (or in this case, his or 
her lessee) to move or at least deactivate a mul-
timillion dollar turbine would constitute an 
“unreasonable” interference with surface use. 

Some wind energy agreements purport to 
override any previously-granted rights to 
develop the mineral estate underlying the sur-
face property, but these provisions should be 
struck as a nullity under Oklahoma law. On the 
other hand, some newer wind energy agree-
ments ask that the developer be forwarded 
notice of any indication that the mineral inter-
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est owner intends to undertake development 
of mineral estate so that the parties can arrive 
at a mutually-agreed upon plan to develop all 
of the parcel’s resources. It seems that in all but 
the most extreme cases, this strategy can allow 
for the development of the property to the sat-
isfaction of all parties.

Question 4: How will the landowner be  
compensated?

At the core of every wind energy agreement 
is the issue of compensation, and there are 
almost as many different ways to calculate 
landowner payments as there are landowners. 
However, there are a number of measures that 
are commonly used across agreements. 

When evaluating the payment terms of a 
lease, one should consider whether the pay-
ments vary by the “phase” of the project. Gen-
erally, wind power projects are divided into an 
“option” or “pre-construction” phase (during 
which the project’s viability is evaluated), a 
“construction phase” (occurring after the 
option has been exercised but before commer-
cial production of energy has commenced), an 
“operation phase” (during which the project is 
generating and selling power), and possibly a 
“decommissioning” phase (when the project 
has wound up and is dismantled). The land-
owner should be aware of how the project’s 
phases will affect payments, and what mile-
stones trigger each phase.

One common factor used as a compensation 
basis is the acreage involved. While this is 
often the denominator for rural land leases, it 
bears mention that the acreage held by a land-
owner may hold little proportion to the other 
important metrics of the wind power project, 
such as the number of turbines in place on the 
property or the turbines’ generating capacity. 
Terrain and project geometry may mean that a 
smaller landowner may have more turbines 
than his or her larger counterparts.

Another frequent factor in calculating land-
owner payments is the number of turbines in 
place on the property. In the past, landowners 
often received a flat amount per turbine, but 
the recent trend seems to be toward a per-tur-
bine payment that is based on the nameplate 
capacity of the turbine.48 Shifts in the dynamics 
of the turbine market and in the turbine tech-
nology itself have sometimes led to projects 
that may have multiple turbine designs, capac-
ities, and even manufacturers represented, and 

this can lead to differing generating capacities. 
A capacity-based turbine payment enables the 
landowner to capture the “upside” potential of 
new equipment installations.

Lastly, many agreements now provide for a 
“royalty”49 payment to the landowner based 
on the production of the turbines on his or her 
property. This element of the landowner pay-
ment is often the most complex to understand, 
calculate and verify. While the concept of a 
payment based on the electrical production of 
the project seems fairly simple, there are a 
number of variables that may be in play. First, 
the landowner must understand the basis of 
the payment, which may be the megawatt or 
kilowatt-hours of power produced, “gross 
proceeds” from sales of electricity, “net reve-
nues” from the power sold, etc. It is critical that 
the definition of these terms within the agree-
ment be analyzed thoroughly. If a royalty is 
based on “gross proceeds,” do those proceeds 
include revenues from the sale of transferable 
tax credits or renewable energy credits (RECs)? 
If the payment is based on “net revenues,” 
what costs are deductible by the developer – 
and if the project sells its power on the spot 
market rather than under a long-term power 
purchase agreement (PPA), will the landowner 
be at the mercy of market fluctuations? Mar-
ket-based measures may give landowners the 
opportunity to participate in favorable price 
swings, but should be tempered with mini-
mum-payment provisions to secure against 
downside risk.50 

Given that a wind power project incurs the 
vast majority of its costs in its first few years of 
development and operation, many leases are 
now including a royalty “escalator” clause that 
increases the royalty percentage at specified 
intervals. The escalator clause can prove to be 
a mutually-beneficial provision for both devel-
oper and landowner, allowing for more rapid 
cost-recovery by the developer while allowing 
the landowner to increase his or her participa-
tion in project profits during later years. Such 
escalators need to include either an explicit 
function for increases (specifying the intervals 
at which royalties will increase and in what 
proportion) or be indexed to an objectively-
determinable, publicly available number (ex. 
the U.S. Bureau of Labor Statistics Consumer 
Price Index, U.S. Energy Information Agency 
wholesale electrical price, etc.). 
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While royalty payments 
often represent the best 
returns for landowners, 
they are accompanied by 
the need for landowners 
to audit payments. As 
many practitioners in 
Oklahoma and other oil 
and gas producing states 
are well aware, numerous 
class action suits have 
been waged by royalty 
owners alleging mismea-
surement of resources, 
miscalculation of royal-
ties due, “market” prices 
skewed by affiliate trans-
actions, and the like. It 
should be remembered that this litigation came 
about even under statutory requirements for 
reporting of specified information to allow cal-
culation of royalty accuracy by the royalty 
owner.51 No such statutory “audit right” exists 
for landowners in wind power projects, though, 
and landowners must make sure that such 
rights are made part of the agreement.

In evaluating the wind energy agreement, 
the practitioner must also consider the contin-
gency in which the client may execute the 
agreement and the project is built, but the 
project configuration does not allow for place-
ment of a turbine on the landowner’s proper-
ty. In such a situation, one should consider 
some form of minimum payment to the land-
owner that is burdened by the agreement but 
has not received the element – a turbine – that 
triggers most payment obligations. One means 
of achieving this is a “pooled”, “community” 
or “project” payment. These payments are 
made to landowners, based not on the perfor-
mance of turbines located on their property, 
but rather the production of the project as a 
whole. These payments may serve a number 
of functions including compensating land-
owners whose property is part of the project 
but did not receive a turbine, as well as “level-
ing” the performance among turbines (where 
geographic conditions may make some tur-
bines markedly more or less efficient than 
neighboring turbines).

Lastly, negotiating a “most favored nation” 
clause may be possible in some projects. As the 
name implies, such a clause enables the land-
owner to capture the most favorable easement 
or lease terms granted to any other landowner 

within the same project. 
This can help the land-
owner overcome poten-
tial oversights in the 
negotiating process or a 
lack of information 
regarding comparable 
terms. The problem with 
such a clause, of course, 
lies in its verifiability, 
which is complicated by 
the confidentially agree-
ments typically tied to 
the project. An alterna-
tive for landowners is 
collective negotiation of a 
lease with their neigh-
bors. This can increase 

the landowners’ bargaining power and allows 
them to spread legal costs amongst themselves. 
Some developers even favor these arrange-
ments, as they allow the developer to secure 
large areas of land through the negotiation of 
one agreement, rather than “piecing” a project 
together through individual negotiations and 
risking a checkerboard pattern in the land 
under lease.

Question 5: What happens when the project ends?

When asked by the author about project ter-
mination clauses, one developer stated “Hey, if 
we develop your project, we’ve likely sunk 
hundreds of millions of dollars into it, so we’re 
not going to terminate your agreement on a 
whim.” While this is a valid argument, land-
owners must understand the conditions that 
provide either party the ability to terminate the 
agreement. Often, agreements will provide a 
host of potential causes that can enable the 
developer to terminate the agreement. In such 
case, landowners should require, at a mini-
mum, the immediate payment of all sums then 
due to the landowner. Some practitioners have 
also suggested requiring a “termination fee” 
that is a function of a historic course-of-pay-
ments for the landowner (ex. a termination fee 
equal to the past three years of payments to the 
landowner).52

In virtually every case, the ability of the land-
owner to terminate the agreement will be 
extremely limited, and will likely be based on 
the nonpayment of amounts due the landown-
er within a certain timeframe. Further, the 
landowner will likely be required to provide 
written notice of a potential termination event 
to the developer and provide a specified cure 

 ...the ability of the  
landowner to terminate the 
agreement will be extremely  

limited, and will likely be based 
on the nonpayment of amounts 

due the landowner within a  
certain timeframe.  
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period. Thus, landowners should be 
advised to keep sound records of pay-
ments and project milestones, and to pro-
vide prompt notice of any potential 
defaults so as to preserve their rights if 
termination is warranted.53

All parties to a wind power agreement 
must contemplate the fact that the project 
may eventually end, whether by comple-
tion of the operational life of all the equip-
ment, introduction of some new energy 
technology, or the dissolution of the devel-
oper. A frequent fear of landowners is 
that the developer will default or dis-
solve, and the landowner will be left with 
huge inoperable machines on his or her prop-
erty. Those fears are not born from idle imagi-
nation, but stem directly from the host of 
abandoned oil and gas wells that once littered 
the Oklahoma landscape after the first half of 
the 20th century. To that end, many landown-
ers have requested that wind energy agree-
ments contain some form of “decommission-
ing” language that, at the end of the project, 
requires the developer to remove all equip-
ment, restore the land to its original grade, 
vegetation, and soil condition, and to remove 
sub-surface materials to a specified depth. 
Further, landowners are also seeking a “per-
formance bond” from the developer, the funds 
from which are to be used to ensure perfor-
mance of the decommissioning obligations. 

Decommissioning language is not found in 
all agreements, and frequently must be request-
ed by the landowner. Further, the posting of a 
bond or other security in an amount sufficient 
to cover the complete costs of a decommission-
ing project could become cost-prohibitive for 
some developers. A compromise offered by 
some companies is a “salvage value” decom-
missioning clause whereby the salvage value 
of the equipment in a project is evaluated at a 
specified period (for example, every five years) 
relative to the estimated cost of decommission-
ing activities. If the salvage value of the equip-
ment falls below the estimated decommission-
ing costs, bonds are posted in an amount suf-
ficient to cover the difference.

An Additional Thought on Representing Clients 
in Wind Energy Agreement Negotiation

At the risk of stating the obvious, reviewing 
a highly technical 40 page lease presenting a 
host of novel issues will take more of the prac-
titioner’s time than reviewing a two-page oil 

and gas lease with familiar provisions. Clients 
who realize this may be reluctant to engage an 
attorney for fear of the cost and attorneys may 
be hesitant to take clients due to the time-inten-
sive nature of the enterprise. Collective action 
may serve both groups well. Most Oklahoma 
wind power projects will involve tens of thou-
sands of acres, which in turn will mean numer-
ous landowners will be involved. Such land-
owners may enhance their bargaining power 
by forming a negotiation group that enables 
them to share in the expense of legal services 
while providing the developer the ability to 
negotiate one agreement binding the entire 
group, rather than numerous individual agree-
ments. Also, landowners should ask develop-
ers if they will provide for reimbursement of 
legal fees incurred in reviewing the agreement; 
many developers will provide such fees up to 
a capped amount.

CONCLUSION AND REFERENCES FOR 
FURTHER INFORMATION

This paper has discussed the basics of Okla-
homa’s rapidly-expanding wind energy indus-
try, its economics, and issues practitioners 
should carefully examine in evaluating wind 
energy agreements. The novelty of this area 
poses both a challenge and opportunity for the 
practitioner who is willing to play the role of 
physicist, engineer, scholar, and pioneer as 
they draw upon the lessons of Oklahoma’s 
energy heritage to help wind energy propel the 
state into prominence for the 21st century.

To learn more about the basics of the wind 
energy industry, Oklahoma’s wind resources, 
and negotiating wind energy agreements, the 
following resources are commended to the 
reader:

Oklahoma Wind Power Initiative Home Page:
www.seic.okstate.edu/owpi/

Photo by Simon Hare
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The Law of Wind: A Guide to Business and 
Legal Issues
Prepared by Stoel Rives LLP
www.stoel.com/webfiles/Law	
OfWind.pdf

Farmers’ Guide to Wind Energy: Legal Issues 
in Farming the Wind
Prepared by Farmers Legal Action Group Inc.
www.flaginc.org/topics/pubs/index.
php#FGWE

“Negotiating Wind Energy Property	
Agreements”
Prepared by Farmers Legal Action Group, 
available at
www.flaginc.org/topics/pubs/arts/Wind-
PropertyAgrmnts2007.pdf

“Wind Energy Easement and Lease	
Agreements”
Prepared by Windustry
www.windustry.com/sites/windustry.org/
files/LandEMain.pdf

“Wind Energy Easement and Leases:	
Compensation Packages” 
Prepared by Windustry
www.windustry.com/sites/windustry.org/
files/LandECompPackages.pdf
[Please note: this document was prepared in 2005 
from publicly available information and may repre-
sent conservative estimates of project compensa-
tion amounts, especially in light of the quality of 
many Oklahoma wind resource areas.]

“Leasing Your Land to a Developer,”
Prepared by Windustry 
www.windustry.com/leases

Wind Energy Explained: Theory, Design,	
and Application	
J.F. Manwell, J.G. McGowan and A.L. Rogers	
John Wiley & Sons Ltd., 2002.

University of Texas Wind Energy Institute 
CLE, June 1-2, 2006 (available from Texas	
Bar Association).

1. Many of the issues raised in this article derive from the author’s 
experiences in reviewing wind power development agreements from a 
number of developers, but attribution of direct sources will in most 
cases be precluded by confidentiality. 

2. See Dick Hays & Bill Allen, Windmills and Pumps of the 
Southwest, 2 (Eakin Press 1983).

3. See T. Lindsay Baker, A Field Guide to American Windmills 
45 (University of Oklahoma Press, 1985).

4. Paul Gipe, Wind Energy Basics 7 (Chelsea Green Publishing 
Co., 1999).

5. The variable “p” (the Greek “rho”) is the density of the air, which 
is largely a function of a location’s elevation and temperature. Since 
this impact of this factor compared to the other two is negligible, it will 
not be discussed at further length for the purposes of this article. 

6. For an excellent discussion and illustrations of factors that can 
impact wind speeds at a turbine site, refer to the discussion “Turbine 
Siting” presented by the Danish Wind Industry Association at www.
windpower.org/en/tour/wres/shear.htm. A more thorough and tech-
nical discussion may be found in J.F. Manwell, J.G. McGowan and 
A.L. Rogers, Wind Energy Explained: Theory, Design, and Appli-
cation 21-82 (John Wiley & Sons Ltd., 2002).

7. See Gipe, supra note 4, at 1.
8. American Wind Energy Association, Top 20 States with Wind 

Energy Resource Potential, available at www.awea.org/pubs/fact-
sheets/Top_20_States.pdf.

9. Oklahoma Wind Power Initiative, Oklahoma Wind Resource Map, 
available at www.ocgi.okstate.edu/owpi/. Reprinted with permis-
sion.

10. See U.S. Census Bureau, Oklahoma Quick Links, available at quick-
facts.census.gov/qfd/states/40000lk.html; see also Oklahoma Wind 
Energy Resource Map, available at www.ocgi.okstate.edu/owpi/.

11. See California Energy Commission, Comparative Cost of Califor-
nia Central Station Electricity Generation Technologies,” available at www.
energy.ca.gov/reports/2003-06-06_100-03-001F.PDF.

12. See Oklahoma Wind Power Initiative Oklahoma Wind Farms, 
available at www.ocgi.okstate.edu/owpi/OKWindInfo/OWPI_docu-
ments/Oklahoma_Wind_Farms.pdf, see also American Wind Energy 
Association, 3rd Quarter 2008 Market Report, available at www.awea.
org/publications/reports/3Q08.pdf.

13. See U.S. Department of Energy, Energy Efficiency and Renew-
able Energy Office, States with Renewable Portfolio Standards, available at 
www.eere.energy.gov/states/maps/renewable_portfolio_states.cfm. 

14. See University of Texas Wind Energy Institute Seminar, Round-
table on Wind Deals, June 1, 2006 (available from Texas Bar Associa-
tion). This seminar’s panel estimated the costs at approximately $1.3 to 
$1.7 million per megawatt of capacity, but follow-ups to this event 
indicate the escalation of such costs to the $2 million range.

15. Pub. L. 95-617.
16. 16 U.S.C. §§ 824a-3 et seq.
17. Pub. L. 109-58.
18. See 16 U.S.C. §§ 824a-3 as amended by Pub. L. 109-58.
19. 26 U.S.C. § 45.
20. 68 O.S. § 2357.32A.
21. 68 O.S. § 2357.32A(F).
22. See Windustry, Community Wind Toolbox, Chapter 14: Interconnec-

tion – Getting Energy to Market, available at windustry.advantagelabs.
com/sites/windustry.org/files/Interconnection.pdf. 

23. See, e.g., Jim Roth, Oklahoma Wind Power has Vast Potential, 
Tulsa World, May 8, 2008.

24. House Bill 2813, 2008 Regular Session of the 51st Legislature of 
the State of Oklahoma, signed by Governor on May 12, 2008.

25. See Southwest Power Pool, Wind Integration, available at www.
spp.org/publications/SPP_Wind_Integration_QA.pdf.

26. See, e.g. South Dakota Code §43-13-19 (limiting option periods 
to five years). 

27. See generally Windustry, Wind Energy Easement and Lease Agree-
ments, available at www.windustry.org/sites/windustry.org/files/
LandEMain.pdf.

28. See American Wind Energy Association, Wind Energy and the 
Environment, available at www.awea.org/faq/wwt_environment.html. 
The American Wind Energy Association estimates the total “land use” 
per megawatt of capacity is 60 acres, with three acres physically occu-
pied by the project, and the remaining 57 acres used only as an unob-
structed clear area to preserve wind flow to the turbine array.

29. Most turbines installed at Oklahoma projects range from 1.5 to 
2.2 megawatts in capacity. See Oklahoma Wind Power Initiative, supra 
note 12; see also American Wind Energy Association, supra note 12.

30. See, e.g. New Y ork State Department of Agriculture and 	
Markets, Guidelines for Agricultural Mitigation for Wind Power Projects, 
available at www.farmlandinfo.org/documents/30658/NYS-DAM-
Wind-Power-Guidelines.pdf. 

31. See Rankin v. FPL Energy LLC, — S.W.3d —, 2008 WL 3864829 
(Tex. App. 2008).

32. For a compilation of such cases, see generally Stephen Baron, 
New Meets Old: Wind Turbines and the Common Law of Nuisance, 
University of Texas Wind Energy Institute (February 19-20, 2008, Aus-
tin, Texas), available at www.utcle.org/eLibrary/preview.php?asset_
file_id=15069.

33. See, e.g., 7 C.F.R. § 1410.32(h), providing that termination of a 
CRP contract will trigger repayment of all amounts received by the 
landowner under the contract, plus interest.

34. For an excellent discussion of these programs, see generally 
Farmers Legal Action Group Inc., Farmers’ Guide to Wind Energy: Legal 
Issues in Farming the Wind and its discussion of “Impact[s] on Farm 
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Program Eligibility” at pp. 4-8 et seq., available at www.flaginc.org/
topics/pubs/index.php#FGWE. 

35. Agreements that seek water rights from the landowner are of 
particular concern. Wind energy facilities do not require water for their 
operation, and thus landowners confronted with such a provision 
must undertake special care to determine the proposed use of, and 
compensation for, their water by a project developer.

36. See Windustry, supra note 27. 
37. See Windustry, Wind Energy Easements and Leases: Best Practices 

and Policy Recommendations, available at www.windustry.org/sites/
windustry.org/files/LandEBestPractices.pdf. 

38. See Manwell et al, supra note 6, at 47.
39. See Neil Hamilton, Roping the Wind: Legal Issues in Wind Energy 

Development in Iowa, American Agricultural Law Association Sympo-
sium, (October 25, 2008, Minneapolis, Minnesota).

40. For a thorough discussion of liability issues for landowners, see 
generally Farmers Legal Action Group Inc. supra note 34, Ch. 5, avail-
able at www.flaginc.org/topics/pubs/index.php#FGWE

41. See Windustry, supra note 37.
42. See Farmers Legal Action Group, Negotiating Wind Energy Prop-

erty Agreements, available at www.flaginc.org/topics/pubs/arts/
WindPropertyAgrmnts2007.pdf. 

43. See id.
44. See, e.g. Enron Oil & Gas Co. v. Worth, 947 P.2d 610 (Okla. Civ. 

App. 1997).
45. See Conway v. Skelly Oil Co., 54 F.2d 11 (lOth Cir. 1932).
46. See Houck v. Hold Oil Corp., 867 P.2d 451,458 (Okla. 1993).
47. See Head v. McCracken, 102 P.3d 670, 677 (Okla. 2004), stating:

I]f said attributes [including the location and extent of the ease-
ment] are not so fixed by the terms of the granting or reservation 
instrument, the owner of the dominant estate ... is ordinarily 
entitled to a right of way of such width, length, and location as 
is sufficient to give necessary or reasonable ingress and egress 
over the other person’s land.

48. See generally Windustry, Wind Energy Leases and Compensation 
Packages, available at www.windustry.org/sites/windustry.org/files/
LandECompPackages.pdf. 

49. Real property and oil & gas scholars may contest the use of the 
term “royalty” to describe these payments. For the purposes of this 
discussion, the term will be used to describe a payment that is corre-
lated to the production of electrical power from the project (rather than 
correlated to acres or turbines). 

50. See generally Windustry, Wind Energy Leases and Compensation 
Packages, available at www.windustry.org/sites/windustry.org/files/
LandECompPackages.pdf.

51. See Oklahoma Production Revenue Standards Act, 52 Okla. 
Stat. §§ 570.1 et seq.

52. University of Texas Wind Energy Institute CLE, The Ultimate Guide 
to Wind Leases, June 2, 2006 (available from Texas Bar Association).

53. See Farmers Legal Action Group, supra note 42.

Shannon Ferrell is an assis-
tant professor of agricultural law 
in the OSU department of agri-
cultural economics. He spent a 
number of years in private prac-
tice, focusing on environmental, 
energy and corporate law, and 
served as the Oklahoma Renew-
able Energy Council president 
for 2006. His research at OSU 

focuses on energy law issues for Oklahoma landown-
ers, renewable energy and legal issues in production 
agriculture.
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NOTICE OF HEARING ON THE PETITION FOR REINSTATEMENT 
OF daniel morgan dilling, SCBD #5515 

TO MEMBERSHIP IN THE OKLAHOMA BAR ASSOCIATION

Notice is hereby given pursuant to Rule 11.3(b), Rules Governing 
Disciplinary Proceedings, 5 O.S., Ch. 1, App. 1-A, that a hearing will be 
held to determine if Daniel Morgan Dilling should be reinstated to 
active membership in the Oklahoma Bar Association.

Any person desiring to be heard in opposition to or in support of the 
petition may appear before the Professional Responsibility Tribunal at 
the Oklahoma Bar Center at 1901 North Lincoln Boulevard,  
Oklahoma City, Oklahoma, at 9:30 a.m. on Thursday, June 18, 2009.  
Any person wishing to appear should contact Gina Hendryx, 
General Counsel, Oklahoma Bar Association, P.O. Box 53036, Okla-
homa City, Oklahoma 73152, telephone (405) 416-7007, no less than 
five (5) days prior to the hearing.

� PROFESSIONAL RESPONSIBILITY TRIBUNAL
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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

NOTICE OF PROPOSED LOCAL RULE CHANGES
Pursuant to Rule 83, Fed. R. Civ. P., the Court hereby gives notice and opportunity for comment 

on proposed changes to its local civil rules. Numerous modifications have been made, including 
revisions which incorporate many of the Court’s previous General Orders. The revisions are found 
in the following Civil Local Rules: 

CIVIL RULES:

LCvR3.7	 �Social Security Cases: Motion for Attorney Fees.	
This revision incorporates General Order 07-6 which requires a motion for 
attorney fees in social security cases to include a certification of notice to 
plaintiff and a notice to plaintiff.

LCvR16.1 (a)(1)	 �Pre-Trial Procedures.	
This revision deletes scheduling times which are inconsistent with Federal 
Rule 26(f). 

LCvR23.6	 �Discovery Material Not to be Filed.	
This revision adds “notice of depositions” to discovery materials not	
to be filed.	 	

LCvR30.1(c)	 �Procedure for Designation of Deposition Testimony for Use at Trial.	
Revision requires filing designations and counter- designations consistent 
with Federal Rule 26 (a) (3) (A) (ii). 	

LCvR39.3	 �Use of Electronic Devices, Photographs or Tape Recorders.	
This revision incorporates General Order 06-15 which provides specific	
examples of electronic communication devices.	

LCvR47.1	 �Random Selection of Grand and Petit Jurors.	
This revision incorporates General Order 05-13 which provides instructions 
on documents identifying jurors and potential jurors. 

LCvR67.1	 �Deposit and Withdrawal of Funds in Court.	
This revision strikes “in interest bearing accounts” in order to require all 
court orders regarding deposit of registry funds to contain language of ser-
vice to the clerk or chief deputy.

LCvR79.1	 �Sealed Documents.	
This revision incorporates General Order 08-11 regarding use of confidential 
information in civil cases.

LCvR83.2	 �Attorneys.	
This revision incorporates General Order 06-16 regarding waiver of Pro Hac 
Vice fees as a matter of course under certain circumstances.

LCvR83.6	 �Discipline by the Court.	
This revision clarifies procedures for suspension and disbarment. 

Miscellaneous
Revisions:	 �All References to Federal Civil Rules 6(e) have been changed to 6(d) based on 

a change in the Federal Rules. Certain judges have been added and deleted 
based on changes in the Court. All references to ECF Policy Manual have 
been changed to read “Administrative Guide” which has become the popular 
name for the manual.

Copies of the proposed Local Civil Rules containing red strike-outs (deletions) and blue	
highlights (additions) are available at the District Court Clerk’s Office. An electronic copy with 
strikeouts and highlights is available on the court’s public website under Announcements at 
www.okdn.uscourts.gov. 

The Court invites written comments from any interested persons. Send comments to the	
Court Clerk, attention: Proposed Rule Changes, 333 W. 4th, room 411, Tulsa, Oklahoma, 74103. 
Comments will be accepted by the Court until May 29, 2009.
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Attorneys should be familiar with the basic 
legal rubric that applies to oil and gas leases 
before undertaking even the slightest encoun-
ter with an oil and gas lease. Otherwise, the 
risk of serious error is quite real. It is far beyond 
the scope of this article to cover the vast array 
of legal issues and doctrines that oil and gas 
leases bring into play. Rather, this article will 
present the basic concepts of Oklahoma law on 
oil and gas leases with which every Oklahoma 
attorney should be familiar. 

OWNERSHIP OF OIL AND GAS

Before examining the law governing oil and 
gas leases, it is helpful to discuss the basic prin-
ciples of oil and gas ownership. Under Okla-
homa law, the owner of a tract of land does not 
hold an ownership interest in the oil or gas 
under his land until those substances are 
extracted to the surface and reduced to posses-
sion.3 The Oklahoma doctrine of oil and gas 
ownership is commonly referred to as the 
“exclusive-right-to-take” theory.4 Early on, the 
Oklahoma courts recognized that oil and gas 

are “fugacious [substances] and are not suscep-
tible to ownership distinct from the soil.”5 

With this realization, the courts concluded 
that the rule of capture applied to fugacious 
minerals — such as oil and gas — that were 
capable of subsurface migration within a res-
ervoir. Under the law of capture, a landowner 
or mineral owner has the “exclusive right to 
drill for, produce, or otherwise gain possession 
of [petroleum-based] substances.”6 Included in 
these exclusive rights is “the right to reduce to 
possession oil and gas ‘coming from land 
belonging to others.’”7 The rule of capture 
allows a landowner or mineral owner to drill 
as many wells as they wish, drill those wells as 
close to the boundary line of neighboring 
tracts of land, and operate the wells in the 
most efficient manner possible. The neighbor-
ing landowner’s remedy is not an action for 
conversion or equitable relief to prohibit or 
reduce their neighbor’s operations. Rather, 
their remedy is to drill their own well. In mod-
ern times, the rule of capture has been made 
subject to the Conservation Act, which sets 

 The Oil and Gas Lease in 
Oklahoma: A Primer

By Ryan A. Ray

Oklahoma has the second most crude oil wells of any state 
in the United States, and the third most natural-gas wells.1  
Oklahoma is also the third-leading producer of natural 

gas and the seventh-leading producer of crude oil among the 
United States and federal offshore territories.2 Given these num-
bers, the likelihood that an Oklahoma attorney will encounter an 
oil and gas lease in practice is high. Yet, oil and gas leases present 
unique legal issues, and the law governing their execution, dura-
tion and interpretation is distinct from ordinary principles of 
property law or contract law.

Oil & Gas
and Other Energy Resources
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limits on well spacing and drilling in order to 
prevent waste and protect correlative rights.8 

The mineral owner holds several rights as a 
result of their exclusive right to take the oil and 
gas underlying a certain tract. Included in 
these rights are 1) the right to develop the min-
erals 2) the executive right (i.e., the power to 
execute a lease conveying the development 
right); 3) the right to receive bonus (i.e., a cash 
payment made for execution of a lease); 4) the 
right to receive delay-rental payments; 5) the 
right to receive royalty; and 6) the right to 
receive shut-in royalty.9 The owner of the min-
eral estate may, in theory, sever any or all of 
these interests to different persons.10 

Before reviewing the nature and attributes of 
the oil and gas lease, it also bears noting that 
the surface owner may or may not be the 
owner of the exclusive right to take oil or gas. 
Under the common — law maxim cujus est 
solum ejus est usque ad coelum et ad inferos — “the 
owner of the soil owns to the heavens and also 
to the lowest depths” — the owner of the sur-
face tract of land also owns the exclusive right 
to take oil and gas from under that land.11	
Consistent with general property law, however, 
the exclusive right to take is freely alienable, 
devisable and descendible.12 In other words, 
the surface owner may sever their interest in 
the petroleum substances that underlie their 
land. After severance, the interest in oil and gas 
will be a separate estate, commonly referred to 
as the “mineral estate.”

THE NATURE OF THE OIL AND 
GAS LEASE

It is essential to observe at the outset that, 
although it is called a “lease,” the common-law 
doctrines governing real-property landlords 
and tenants do not apply to an oil and gas 
lease.13 The oil and gas lease is sui generis; it is 
part conveyance, part executory contract.14 The 
oil and gas lease is a conveyance, as it is 
through the lease that the mineral owner con-
veys a property right to the lessee — usually an 
oil company — “to explore for and produce oil 
and gas, reserving a royalty interest in produc-
tion.”15 The lease is a contract in that the lessee 
accepts these property rights subject to certain 
express and implied promises to the lessor.16 

The Oklahoma courts have determined that 
the property right conveyed in an oil and gas 
lease is a “profit à prendre capable of legal exis-
tence as a servitude ‘unattached’ to land (in 
gross), and may be transferred in gross, either 

in whole or in part, as an estate in real proper-
ty.”17 The profit à prendre, also known simply 
as the “profit,” is a common-law property 
interest that is a “liberty in one person to enter 
another’s soil and take from it the fruits not yet 
carried away.”18 The analogy that Oklahoma 
courts have often used to describe the profit is 
that it is similar to a right to enter onto anoth-
er’s land and either hunt or fish.19 

While the oil and gas lease does not convey 
absolute title to the oil and gas that may lie 
beneath the surface, it does convey an interest 
in the land. An oil and gas lease must therefore 
be in writing and signed, as it falls within the 
statute of frauds.20 The lease must also identify 
the lessor, the lessee, the interest conveyed, and 
an adequate description of the leased premis-
es.21 Also like a deed, an oil and gas lease must 
be delivered in order to be effective.22 

THE GRANTING CLAUSE — THE 
RIGHTS GRANTED

The granting clause of an oil and gas lease, 
much like the granting clause of a garden-vari-
ety deed, identifies the nature of the interest 
granted. Three types of granting clauses are 
commonly found in leases throughout the oil 
and gas industry.23 The “exclusive right” grant-
ing clause purports to grant the lessee the 
exclusive right to mine and produce petroleum 
products from the leased premises.24 The “lease 
and let” granting clause purports to either 1) 
lease and let the land to the lessee for the lim-
ited purpose of producing petroleum products, 
or 2) lease and let the oil and gas on the prem-
ises to the lessee for the purpose of producing 
them.25 The “conveyance of title” granting 
clause purports to grant title to all petroleum 
products in place under the land, along with 
the exclusive right to take those substances.26  

In Oklahoma, however, the distinction 
between these clauses is largely, if not entirely, 
academic. Given the Oklahoma theory of oil 
and gas ownership, the Oklahoma courts have 
determined that regardless of which type of 
granting clause is in a particular lease, the inter-
est conveyed will be an exclusive right to take 
— the above-described profit à prendre.27 A 
typical granting clause in an oil and gas lease 
might read as follows: the lessor hereby “grant[s], 
demise[s], lease[s] and let[s] unto the said lessee 
for the sole and only purpose of exploring by 
geophysical and other methods, mining and 
operating for oil and gas, and of laying of pipe-
lines on the described premises.”28 
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While it may not appear expressly on the face 
of the lease, the execution of an oil and gas 
lease also impliedly conveys to the lessee an 
easement for reasonably necessary surface 
usage.29 This implied easement arises because, 
for purposes of oil and gas development, the 
mineral estate is recognized as the dominant 
estate, and the surface estate is recognized as 
the servient estate.30 The implied easement of 
reasonably necessary surface usage allows the 
lessee to “surface ingress and egress and the 
authority to occupy the surface to the extent 
reasonably necessary for exploring and mar-
keting the oil and gas.”31 These rights are, how-
ever, limited both by the reasonableness stan-
dard, as well as the provisions of the Oklahoma 
Surface Damages Act.32 The Surface Damages 
Act provides that “the oil and gas lessee must 
engage in negotiations with the surface owner 
and seek an appraisal of surface damages, and 
the surface owner is entitled to damages caused 
by the reasonable use of the surface by the oil 
and gas lessee.”33 

THE HABENDUM CLAUSE

While the granting clause sets forth the inter-
est that is granted, the habendum clause sets 
forth the duration of that interest. The typical 
habendum clause provides for a fixed term — 
called the “primary term” — that is usually a 
term of years, during which the lessee has the 
option, but not the duty, to begin production of 
oil or gas. The usual clause also provides for a 
term of potentially infinite duration — called 
the “secondary term” — after the expiration of 
the primary term, during which the lessee 
retains the exclusive right to take so long as 
petroleum products are produced from the 
leased premises. Thus, a typical habendum 
clause would read, “It is agreed that this lease 
shall remain in force for a term of [five years] 
from this date and as long thereafter as oil or 
gas of whatsoever nature or kind is produced 
from said leased premises or on acreage pooled 
therewith, or drilling operations are continued 
as hereinafter provided.”34 

The Primary Term

During the primary term of the habendum 
clause, the face of the lease does not expressly 
place any duty upon the lessor to drill an 
exploratory well.35 Early in the history of the oil 
and gas industry, however, the courts held that 
there was an implied covenant to drill an 
exploratory well.   The rationale behind this 
implied covenant was that the true consider-

ation behind the oil and gas lease was the pay-
ment of royalty, irrespective of any bonus the 
lessor may have received. 

But this implied duty was problematic for 
the typical lessee. It was not a cost-effective 
reality for the lessee to have the duty to drill an 
exploratory well on every tract of land upon 
which it held a lease. Enter the drilling clause, 
also known as the delay-rental clause. The 
delay-rental clause gives the lessee the choice 
between paying payments, at the time interval 
provided by the lease, and drilling an explor-
atory well. A typical delay-rental clause might 
read as follows:

If drilling operations or mining operations 
are not commenced on the leased premises 
on or before one year from [the date of 
lease execution], this lease shall then ter-
minate as to both parties unless lessee on 
or before the expiration of said period 
shall pay or tender to lessor, or to the 
credit of lessor in [the lessor’s bank] or 
any successor bank, the sum of one hun-
dred seventy and no/100ths-dollars, 
($170.00), hereinafter called “rental” which 
shall extend for 12 months the time within 
which drilling operations or mining oper-
ations may be commenced.36 

This type of delay-rental clause is known as 
an “unless” clause. If the lessee fails to either 
drill a well or pay delay rentals as provided 
for in the delay-rental clause, the lease termi-
nates by its own terms.37 The lessee’s intent to 
comply, good-faith efforts, or mistakes by the 
lessee will not excuse the lessee’s failure to 
satisfy the provisions of the delay-rental 
clause. For the delay-rental clause is strictly 
construed against the lessee. The lessee must 
pay delay rentals in the proper amount, on or 
before the due date, to the proper persons, 
and in the proper manner. But if the failure to 
satisfy the delay-rental clause is caused “by 
independent causes not contributed to by	
the lessee,” a court may excuse the failure.38 
Further, the lessor may be estopped from 
asserting that the lease has terminated if prior 
to the due date, the lessee makes a good-faith 
payment of a delay rental but the payment is 
inadequate due to a reasonable mistake by the 
lessee, and the lessor failed to advise the les-
see of the payment’s inadequacy.39 

Another option is the so-called “paid-up 
lease.” In a paid-up lease, the lessee simply 
pays all delay rentals in advance and the	
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parties agree that there is no duty on the lessee 
to drill an exploratory well during the primary 
term. An example of a provision denominating 
a lease as paid up is as follows: “This is a PAID–
UP LEASE. In consideration of the down-	
payment, Lessor agrees that Lessee shall not be 
obligated, except as otherwise provided herein, 
to commence or continue any operations during 
the primary term or make any rental payments 
during the primary term.”40 While the paid-up 
lease may seem superior at first blush, it is not 
without problems all its own. The lessee runs 
the risk that the lessor will convey their interest 
to a third party during the primary term, and 
the lessee will then owe delay rentals to the new 
owner.41 One way to alleviate this risk is the 
change-of-ownership clause, which provides 
that the lessor must give notice to the lessee if 
the mineral ownership changes.42 If the lessor 
does not provide notice after an ownership 
change, the lessee is not relieved of the duty to 
pay delay rentals. But payment of delay rentals 
to the previous owner will prevent lease termi-
nation during the primary term.

The Secondary Term

After the primary term has expired, the lease 
will remain in force “as long thereafter as oil or 
gas is produced” from the leased premises. 
Under Oklahoma law, the term “produced,” as 
used in the habendum clause, means “produc-
tion in paying quantities.”43 “Production in 
paying quantities,” in turn, means “production 
of quantities of oil and gas sufficient to yield a 
profit to the lessee over operating expenses, 
even though the drilling costs or equipping 
costs are never recovered, and even if the 
undertaking as a whole may result in a loss to 
the lessee.”44 The phrase “in paying quantities” 
signifies a return to the lessee beyond its “lift-
ing expenses” — in other words, those “costs 
associated with lifting the oil from the ground 
after the well has been drilled.”45  

But in order to meet the production-in-pay-
ing-quantities standard, Oklahoma law does 
not require that the lessee actually market or 
sell the oil or gas. Rather, to propel the lease 
into the secondary term, the lessee need only 
“have found oil or gas upon the premises in 
paying quantities by completing a well” on the 
leased premises prior to the expiration of the 
primary term.46 Oklahoma law expressly rejects 
the requirement of marketing the oil or gas to 
propel the lease into the secondary term. 

During the secondary term, a variety of con-
ditions can arise that may affect the lessee’s 
ability to maintain the oil or gas well in a man-
ner capable of producing in paying quantities. 
Thus, a variety of clauses has developed that 
will serve as substitutes for production. 

One of these provisions is the shut-in royalty 
clause. The shut-in royalty clause provides that 
the lessee may make cash payments to the les-
sor a substitute for production during the sec-
ondary term. The shut-in royalty clause usually 
only applies to a gas well, because there is 
almost always a market for oil, and even if 
there were not, oil can be stored above ground.47 
Gas, on the other hand, cannot be stored above 
ground. So if there is not a nearby market and 
a pipeline connection available at the end of 
the primary term, the lease may terminate. 
This problem is greatly diminished in Oklaho-
ma, due to the Oklahoma view that production 
“in paying quantities” does not require mar-
keting. But the shut-in royalty clause is not 
irrelevant in Oklahoma. At a given well, it may 
be years before a field of wells produces suffi-
cient quantities for a pipeline company to 
make a pipeline connection available.48 And 
despite having satisfied the habendum clause’s 
production requirement, the lessee may have 
additional duties under the implied covenant 
to market for which the tender of shut-in roy-
alty payments could substitute.49 

Many leases also contain a well-completion 
clause, also known as a continuous-operations 
clause. The importance of the well-completion 
clause depends upon whether the lease on its 
face requires completion of a well prior to the 
expiration of the primary term or whether the 
lease only requires commencement of a well.50 
If the habendum clause of the lease requires 
completion, a continuous-operations clause 
would allow the lessee to complete a well first 
drilled during the primary term.51 In order for 
a continuous-operations clause to allow the 
lessee to maintain the lease, drilling of the well 
must have been commenced during the pri-
mary term of the lease.52 

Another clause that allows a lessee to main-
tain the lease when there is not an actively 
producing well after expiration of the primary 
term is the dry-hole clause. The dry-hole 
clause allows the lessee to drill another well if 
the lessee commences drilling of a well during 
the primary term – but upon completion of the 
well during the secondary term, it turns out 
the well is a dry hole.53 A typical dry-hole 
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clause might read as follows: “If prior to dis-
covery of oil or gas on said land, lessee should 
drill a dry hole or holes thereon, this lease shall 
not terminate if lessee commences additional 
drilling or reworking operations within sixty 
(60) days thereafter.”54 

When small tracts of land are involved, 
where state regulations under the Conserva-
tion Act limit the number of wells that can be 
drilled, where a group of lessees wish to allo-
cate risks, or for a large num-
ber of other reasons, a group 
of leases may be pooled 
together. The leased premises 
pooled together in this man-
ner are typically referred to 
as the pooled unit. Pooling 
may be voluntary or it may 
be compulsory, as the result 
of action by the Corporation 
Commission.55 To facilitate 
pooling of interests, many 
leases have a pooling clause 
that deems “production or 
operations anywhere on the 
pooled unit…constructive 
production for purposes of 
the lease.”56 A typical pooling 
clause would read: “produc-
tion, drilling, or reworking 
operations anywhere on a 
unit that includes all or part 
of this lease shall be treated 
as if it were production, 
drilling or reworking opera-
tions under this lease.”57  

Yet another clause typi-
cally found in an oil and gas 
lease is the force-majeure 
clause. A force-majeure 
clause “excuses [the] lessee 
from performing if prevent-
ed from doing so by any 
circumstance or condition 
beyond its control.”58 Force-
majeure clauses are, how-
ever, strictly construed. For 
example, inability to sell gas at a profit due to 
market conditions is not sufficient to invoke 
the force-majeure clause.59  Moreover, the force-
majeure clause will only maintain the lease 
during the secondary term; the clause does not 
apply where the event beyond the lessee’s con-
trol occurs during the primary term.60 But the 
force-majeure clause may apply where an 

order of the Oklahoma Corporation Commis-
sion or other applicable law prevents the	
lessee from producing on the premises.61 In 
any event, the lessee must provide notice to 
the lessor as a prerequisite to invoking the 
force-majeure clause.62 

A final clause commonly found in the oil and 
gas lease that may serve to modify the second-
ary term is the cessation-of-production clause. 
In the absence of a cessation-of-production 

clause, Oklahoma courts do 
apply the temporary-cessa-
tion-of-production doctrine. 
Under this doctrine, a tem-
porary cessation of produc-
tion during the secondary 
term will not automatically 
result in termination of the 
lease.63 Rather, the lessee will 
maintain the lease if, consid-
ering all facts and circum-
stances, the cessation of pro-
duction was not unreason-
able in length and the lessee 
acted diligently in seeking to 
restore production.64 Not 
wanting to be relegated to 
questions of fact and equita-
ble considerations, the les-
sees developed the cessation-
of-production clause. A 
typical cessation-of-produc-
tion clause might read, “If 
after expiration of the pri-
mary term production shall 
cease, the lease shall not 
terminate provided lessee 
resumes operations for drill-
ing within 60 days.”65 The 
lessee’s trade-off for the cer-
tainty of the cessation-of-
production clause is that it 
operates in derogation of 
the common-law tempo-
rary-cessation-of-produc-
tion doctrine.66 In other 
words, if the lessee does not 
resume production within 

the period provided for by the clause, it will 
lose the lease.

THE ROYALTY CLAUSE

The royalty clause provides for payment to 
the lessor of a share of production.  The lessor 
is paid its share of production or its proceeds 
free from the costs of production.67 There has 

 By statute, Oklahoma 
requires that royalties be 
paid to the lessor or the 

other persons legally entitled 
to receive the royalty 

payments.  
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been substantial litigation over what costs are 
“costs of production.” For present purposes, it 
suffices to note that the lessee bears the costs 
required to achieve the first marketable prod-
uct.68 As to oil, the royalty clause typically pro-
vides that the lessor receives a one-eighth (1/8) 
share of gross production.69 In contrast to oil, 
gas royalties are typically paid from the pro-
ceeds after the lessee sells the gas. The typical 
gas royalty clause often makes a distinction 
between gas that is sold “off the premises” and 
gas that is sold “at the wellhead.” For gas sold 
“off the premises,” the lessor’s royalty is paid 
based upon the “market value” of the gas. For 
gas sold “at the wellhead,” the lessor’s royalty 
is paid based upon the “amount realized.”70 

For purposes of the royalty clause, “market 
value” is the price at which a willing, non-obli-
gated buyer would buy and at which a willing, 
non-obligated seller would sell.71 Where the les-
see has entered into a long-term gas-purchase 
contract at arm’s length, that contract price is 
the market price in Oklahoma.72 Otherwise, 
there are three methods by which “market 
value” may be proved: 1) the actual sales price; 
2) the prevailing market price; and 3) the work-
back method. Under the actual-sale method, 
“[if a] producer enters into an arm’s-length, 
good faith gas purchase contract with the best 
price and terms available to the producer at the 
time, that price is the ‘market price’ and will 
discharge the producer’s gas royalty obliga-
tion.”73 Under the prevailing-market-price 
method, the market value is established by 
looking to “[a]rm’s-length wellhead sales or 
offers of purchase from the same well and close 
in time to the sale at issue…[or] arms’-length 
sales from other wells in the vicinity.”74 When 
using the work-back method, “the market value 
at the wellhead is calculated by subtracting 
allowable costs and expenses from the first 
downstream, arm’s-length sale.”75 

By statute, Oklahoma requires that royalties 
be paid to the lessor or the other persons legal-
ly entitled to receive the royalty payments.76 
The well operator is also liable if it fails to 
make royalty payments “to the legal royalty 
owners as a result of failing to act diligently in 
determining these owners.”77 The lessor or 
other person legally entitled to receive royal-
ties can recover damages in the amount of the 
royalty that should have been paid, along with 
interest at a rate of 12 percent.78 

COVENANTS IMPLIED IN THE OIL 
AND GAS LEASE

In addition to the express clauses discussed 
above, there are a number of covenants that are 
implied in the oil and gas lease. The most 
important of these covenants is the implied 
covenant to protect against uncompensated 
drainage. This implied covenant obligates the 
lessee “to protect the lessors’ land from drain-
age of the minerals from under their land 
caused by wells on adjoining lands.”79 The cov-
enant may require the lessee to drill an offset 
protection well or seek administrative excep-
tions at the Oklahoma Corporation Commis-
sion.80 But the implied covenant to protect 
against uncompensated drainage is measured 
by the reasonably prudent operator standard. 
Under the reasonably prudent operator stan-
dard, “the lessee [is required] to drill the offset 
well only if, in the judgment of a reasonably 
prudent operator, it would be a profitable 
undertaking.”81 Further, for the lessee to be in 
breach of the implied covenant the drainage 
must be “substantial.”82 Unless the lessee owns 
a greater interest in the draining well (a situa-
tion called “fraudulent drainage”), the lessee is 
not an insurer against drainage.83 

There is also an implied obligation on the les-
see to maintain a well so long as the well is 
capable of producing in paying quantities. 
Under this implied covenant, the lessee may 
not plug a well that is capable of producing in 
paying quantities.84 If the lessee does plug or 
destroy a well capable of producing in paying 
quantities, the lessor may recover damages.85 

An implied covenant also obligates the lessee 
to market the oil or gas from wells on the 
leased premises. Under the implied covenant 
to market, the lessee must, within a reasonable 
time after the discovery of oil or gas sufficient 
to satisfy the habendum clause, obtain a mar-
ket and actually produce and sell oil or gas.86 

The actual length of time within which the les-
see may satisfy this duty to market “depend[s] 
upon the facts and circumstances of each 
case.”87 As with other implied duties, the lessee 
must act as a reasonably prudent operator in 
marketing the oil or gas.88 The failure to comply 
with this duty may result in termination of the 
lease.89 

Oklahoma courts may recognize an implied 
obligation of further development through 
additional drilling if a reasonably prudent 
operator would undertake further develop-
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ment under the circumstances.90 While other 
jurisdictions have adopted an implied cove-
nant of further exploration, which would 
require additional drilling on portions of the 
leased premises previously unexplored, the 
Oklahoma Supreme Court has expressly reject-
ed this doctrine.91 The court found that the 
implied covenant of development and the rea-
sonably prudent operator standard were suffi-
cient to protect the lessor’s interests and that a 
separate implied covenant of further explora-
tion would not recognize the economic realities 
of the industry.

CONCLUSION

The law governing oil and gas leases is 
unique. This article has only set forth the most 
basic provisions of these leases and the elemen-
tary legal doctrines governing this field of law. 
Beyond the basic principles described in this 
article, there are a host of remedies available to 
both the lessor and the lessee for breaches of 
the express and implied terms of an oil and gas 
lease, including lease cancellation. The princi-
ples governing oil and gas leases are derived in 
part from contract law, in part from property 
law, and in part from the ingenuity of the 
courts and lawyers that have shaped the law in 
this area. 

But given the high level of mineral owner-
ship and the high level of oil and gas produc-
tion in this state, all lawyers are likely to 
encounter this area of the law at some point in 
their careers. From the litigator to the title 
examiner, from the family-law attorney to the 
transactional lawyer, all will probably encoun-
ter the oil and gas lease in some form or fash-
ion. And attorneys must have more than a 
basic knowledge of the core concepts govern-
ing the oil and gas lease to effectively repre-
sent, draft for, and advise their clients who 
have needs that concern the oil and gas lease.

1. See IPAA Oil and Gas Producing Industry in Your State, at 
9, available at www.ipaa.org/reports/econreports/IPAAOPI.pdf. 

2. See id.
3. Arrowhead Energy Inc. v. Baron Exploration Co., 1996 OK 120, n.1, 

930 P.2d 181, 182 n.1; Bonner v. Okla. Rock Corp., 1993 OK 131, ¶ 20, 863 
P.2d 1176, 1185.

4. Sabine Corp. v. ONG Western Inc., 725 F. Supp. 1157, 1178 (W.D. 
Okla. 1989); In re Levy, 1939 OK 355, ¶ 2, 94 P.2d 537, 538.

5. Sunray Oil Co. v. Cortez Oil Co., 1941 OK 77, ¶ 8, 112 P.2d 792, 
793.    

6. Atl. Richfield Co. v. Tomlinson, 1993 OK 106, ¶ 20, 859 P.2d 1088, 
1094; see also Feely v. Davis, 1989 OK 163, ¶ 8, 784 P.2d 1066, 1068; Frost 
v. Ponca City, 1975 OK 141, ¶8, 541 P.2d 1321, 1323.

7. Tomlinson, 1993 OK 106, ¶ 20, 859 P.2d at 1094 (quoting Kuykend-
all v. Corp. Comm’n, 1981 OK 105, ¶ 17, 634 P.2d 711, 716); see also Wood 
Oil Co. v. Corp. Comm’n, 1950 OK 207, ¶ 10, 239 P.2d 1023, 1026.

8. See 52 Okla Stat. §§ 86.1 – 153. A comprehensive discussion of 
the Conservation Act is far beyond the scope of this article.  For current 

purposes, it is sufficient to note that the Conservation Act vests the 
Oklahoma Corporation Commission with the authority to regulate the 
number of wells that may be drilled, the capacity at which those wells 
may be operated, and may also require unitization of several tracts into 
a well spacing and drilling unit.

In the context of the oil and gas Conservation Act, “waste” refers 
to the common-law doctrine of waste, as well as economic waste and 
inefficient use or production of either oil or gas. See 52 Okla Stat. §§ 
86.2 – 86.3.  “Correlative rights” refers to the “relative rights of owners 
in a common source of supply to take oil or gas by legal operations 
limited by duties to the other owners 1) not to injure the common 
source of supply and 2) not to take an undue proportion of the oil and 
gas.” Kingwood Oil Co. v. Hall-Jones Oil Corp., 1964 OK 231, ¶ 10, 396 
P.2d 510, 512.

9. See Owen L. Anderson, et al., Hemingway Oil and Gas Law 
and Taxation, § 2.1, at 39 (4th ed. 2004).

10. See Anderson v. Mayberry, 1983 OK CIV APP 10, ¶¶ 3-6, 661 P.2d 
535, 536.

11. Lewis v. Sac & Fox Tribe of Okla. Housing Auth., 1994 OK 20, ¶ 30 
& n.30, 896 P.2d 503, 516 & n.30.

12. See Cuff v. Koslosky, 1933 OK 487, ¶ 15, 25 P.2d 290, 294.
13. See Rich v. Doneghey, 1918 OK 689, ¶ 8, 177 P. 86, 90; Cont’l Sup-

ply Co. v. Marshall, 152 F.2d 300, 305-06 (10th Cir. 1945).
14. Eugene Kuntz, et al., A Treatise on the Law of Oil and 

Gas, § 18.2 (1964).
15. John S. Lowe, et al., Cases and Materials on Oil and Gas 

Law, 125 (4th ed. 2002).
16. Id.
17. Shields v. Moffitt, 1984 OK 42, ¶ 11, 683 P.2d 530, 532.
18. Bonner, 1993 OK 131, ¶ 10, 863 P.2d at 1182.
19. Id.
20. James Energy Co. v. HCG Energy Corp., 1992 OK 117, ¶ 16, 847 

P.2d 333, 338.
21. See Kuntz, supra note 14, §§ 22.2 – 22.3.  Professor Kuntz notes 

that, consistent with both property and contract law, the identities of 
the lessor and the lessee, along with the description of the leased prem-
ises, may be proved by extrinsic evidence.

22. Allen v. Morris, 1958 OK 78, ¶ 3, 323 P.2d 736, 738.
23. Kuntz, supra note 14, § 23.1(a).
24. Id.
25. Id.
26. Id.
27. Rich v. Doneghey, 1918 OK 689, ¶ 8, 177 P. at 89; see also Ewert v. 

Robinson, 289 F.2d 740 (8th Cir. 1923); Nicholson Corp. v. Ferguson, 1925 
OK 783, ¶ 26, 243 P. 195, 199.

28. This language comes from the granting clause at issue in 21st 
Century Inv. Co. v. Pine, 1986 OK CIV APP 27, ¶ 34, 734 P.2d 834, 842.

29. DuLaney v. Okla. State Dep’t of Health, 1993 OK 113, ¶ 8, 868 P.2d 
676, 680.

30. Id.
31. Id.
32. See Lierly v. Tidewater Petroleum Corp., 2006 OK 47, ¶ 20, 139 P.3d 

897, 903. The Surface Damages Act is found at 52 Okla Stat. §§ 318.2 
– 318.9.

33. Lierly, 2006 OK 47, ¶ 20, 139 P.3d at 903 (internal citation omitted).
34. This was the habendum clause at issue in Geyer Bros. Equip. Co. 

v. Standard Resources L.L.C., 2006 OK CIV APP 924, ¶ 2, 140 P.3d 563, 
564-65.

35. Berton v. Coss, 1929 OK 384, ¶¶ 25-31, 280 P. 1093, 1096-97; Don-
aldson v. Josey Oil Co., ¶¶ 2-5, 232 P. 821, 822; New State Oil & Gas Co. v. 
Dunn, 1919 OK 204, ¶¶ 7-8, 182 P. 514, 515.

36. This was the delay-rental clause at issue in Latham v. Cont’l Oil 
Co., 558 F. Supp. 731, 733 n.1 (W.D. Okla. 1980).

37. Phillips Petroleum Co. v. Curtis, 182 F.2d 122, 125 (10th Cir. 1950); 
Petroleum Engineers Producing Corp. v. White, 1960 OK 71, ¶ 10, 350 P.2d 
601, 604; Ellison v. Skelly Oil Co., 1951 OK 122, ¶ 14, 244 P.2d 832, 835.

38. Knight v. Yoakam, 1959 OK 65, ¶ 26, 338 P.2d 1075, 1080 (quoting 
Superior Oil Co. v. Jackson, 1952 OK 336, ¶ 23, 250 P.2d 23, 27).

39. Latham, 558 F. Supp. at 733.
40. Lowe, supra note 15, at 167.
41. Kuntz, supra note 14, § 28.6.
42. Id. § 37.9.
43. Smith v. Marshall Oil Corp., 2004 OK 10, ¶ 9, 85 P.3d 830, 833; 

Pack v. Santa Fe Minerals, 1994 OK 23, ¶ 8, 869 P.2d 323, 326; Barby v. 
Singer, 1982 OK 49, ¶ 4, 648 P.2d 14, 16; Stewart v. Amerada Hess Corp., 
1979 OK 145, ¶ 5, 604 P.2d 854, 857.

44. Smith, 2004 OK 10 , ¶ 9, 85 P.3d at 833 (quoting Hininger v. Kai-
ser, 1987 OK 26, ¶ 6, 738 P.2d 137, 140).

45. Stewart, 1979 OK 145, ¶ 6, 604 P.2d at 857. “‘Lifting expenses’ 
include but are not limited to the following: costs of pump operation, 
pumper’s salaries, costs of supervision, gross production taxes, royalties 



1038	 The Oklahoma Bar Journal	 Vol. 80 — No. 13 — 5/9/2009

payable to the lessor, electricity, telephone repairs, depreciation, and 
other incidental lifting expenses.” Smith, 2004 OK 10, n.5, 85 P.3d at 833 
n.5; see also Hininger v. Kaiser, 1987 OK 26, n.4, 738 P.2d 137, 139, n.4.

46. Pack, 1994 OK 23, ¶ 8, 869 P.2d at 326; State ex rel. Comm’rs of 
the Land Office v. Carter Oil Co. of W. Va., 1958 OK 289, ¶ 36, 336 P.2d 
1086, 1094.

47. Anderson, supra note 9, § 6.5, at 273.
48. Id. For a discussion of applicability shut-in royalty clauses 

under Oklahoma law, see Gard v. Kaiser, 1978 OK 110, 582 P.2d 1311.  
See also Maurice H. Merrill, Use and proper drafting of shut-in royalty 
clauses, 43 Okla. B.J. 2247 (1972).

49. See Roye Realty & Developing Inc. v. Watson, 1990 OK CIV APP 
21, ¶¶ 7-9, 791 P.2d 821, 823-24.

50. If the habendum clause of the lease only requires commence-
ment of a well, then the commencement language is said to modify the 
termination aspect of the habendum clause, giving the lessee a reason-
able time within which to complete the well, if it is acting in good faith. 
Simons v. McDaniel, 1932 OK 34, ¶ 17, 7 P.2d 419, 420-21; see also Vincent 
v. Tideway Oil Programs Inc., 1980 OK CIV APP 23, ¶ 10, 620 P.2d 910, 
914.  If, on the other hand, the lease itself expressly requires the lessee 
to complete a well prior to the expiration of the primary term in order 
to maintain the lease, Simons does not apply and the lessee must com-
plete the well. Carter Oil, 1958 OK 289, ¶ 36, 336 P.2d at 1094.

51. See Statex Petroleum v. Petroleum Inc., 308 F.2d 815, 818-19 (10th 
Cir. 1962).

52. Id. at 819.
53. Kuntz, supra note 14, § 47.2.
54. Anderson, supra note 9, § 6.8, at 293.
55. See 52 OKLA. STAT. § 87.1(e); see also Chesapeake Operating Inc. 

v. Burlington Res. Oil & Gas Co., 2002 OK CIV APP 125, ¶ 23, 60 P.3d 
1052, 1056-57.

56. Lowe, supra note 15, at 223.
57. Id. at 222.
58. Pine, 1986 OK CIV APP 27, ¶ 28, 734 P.2d at 841.
59. Golsen v. ONG W. Inc., 1988 OK 26, ¶ 12, 756 P.2d 1209, 1212; see 

also Kaiser-Francis Oil Co. v. Producer’s Gas Co., 870 F.2d 563, 566 (10th 
Cir. 1989).

60. Kardokus v. Walsh, 1990 OK 39, ¶¶ 15-16, 797 P.2d 322, 325.
61. Kuykendall v. Helmerich & Payne Inc., 1987 OK 51, ¶¶ 10-12, 741 

P.2d 869, 873-74.
62. Sabine Corp. v. ONG Western Inc., 725 F. Supp. 1157, 1168 (W.D. 

Okla. 1989).
63. Smith v. Marshall Oil Corp., 2004 OK 10, ¶ 11, 85 P.3d 830, 834; 

Hunter v. Clarkson, 1967 OK 114, ¶ 8, 428 P.2d 210, 212; Cotner v. Warren, 
1958 OK 208, ¶¶ 6-8, 330 P.2d 217, 219-20.

64. Smith, 2004 OK 10, ¶¶ 11-12, 85 P.3d 830, 834; Danne v. Texaco 
Exploration & Prod. Inc., 1994 OK CIV APP 138, ¶¶ 24-26, 883 P.2d 210, 
217-18; Barby v. Singer, 1982 OK 49, ¶¶ 6-7, 648 P.2d 14, 16-17; Carter Oil, 
1958 OK 289, ¶¶ 43-44, 54, 336 P.2d at 1095-96.

65. This was the cessation-of-production clause at issue in Hoyt v. 
Cont’l Oil Co., 1980 OK 1, ¶ 10, 606 P.2d 560, 562 (internal alterations 
omitted for readability).

66. Id. at ¶ 10, 606 P.2d at 563-64.
67. Lowe, supra note 15, at 230.
68. Mittelstaedt v. Santa Fe Minerals Inc., 1998 OK 7, ¶¶ 29-30, 954 

P.2d 1203, 1210; Wood v. TXO Prod. Corp., 1992 OK 100, ¶ 11, 854 P.2d 
880, 882-83; TXO Prod. Corp. v. State ex rel. Comm’rs of the Land Office, 
1994 OK 131, ¶ 16, 903 P.2d 259, 263.

69. Kuntz, supra note 14, § 39.1.
70. See, e.g., Nisbet v. Midwest Oil Corp., 1968 OK 115, ¶ 24, 451 P.2d 

687, 694; Anderson, supra note 9, § 7.4, at 327-36.
71. Howell v. Texaco Inc., 2004 OK 92, ¶ 17, 112 P.3d 1154, 1159.
72. Tara Petroleum Corp. v. Hughey, 1981 OK 65, ¶ 20, 630 P.2d 1269, 

1275.
73. Id. at ¶ 14, 630 P.2d at 1273.

74. Howell, 2004 OK 92, ¶ 19, 112 P.3d at 1159.
75. Id. at ¶ 20, 112 P.3d at 1159.
76. See 52 Okla. Stat. § 570.10(A).
77. Goodall v. Trigg Drilling Co. Inc., 1997 OK 74, ¶ 10, 944 P.2d 292, 

294; Olansen v. Texaco Inc., 1978 OK 139 , ¶ 19, 587 P.2d 976, 981-82.
78. See 52 Okla. Stat. § 570.10(D).
79. Leck v. Cont’l Oil Co., 1989 OK 173, ¶ 10, 800 P.2d 224, 227; see 

also Fransen v. Conoco Inc., 64 F.3d 1481, 1487 (10th Cir. 1995); Rogers v. 
Heston Oil Co., 1984 OK 75, ¶ 19, 735 P.2d 542, 546; Indian Territory 
Illuminating Oil Co. v. Rosamond, 1941 OK 410, ¶ 16, 120 P.2d 349, 354.

80. Leck, 1989 OK 173, ¶ 10, 800 P.2d at 227; Rogers, 1984 OK 75,	
¶ 20, 735 P.2d at 546; Spaeth v. Union Oil Co. of Cal., 710 F.2d 1455, 1458 
(10th Cir. 1983); Sinclair Oil & Gas Co. v. Bishop, 1967 OK 167, ¶¶ 54-55, 
441 P.2d 436, 447.

81. Leck, 1989 OK 173, n.5, 800 P.2d at 227 n.5.
82. See Rogers, 1984 OK 75, ¶ 24, 735 P.2d at 546; Anderson, supra 

note 9, § 8.4, at 423.
83. Anderson, supra note 9, § 8.4, at 423-24.  For a discussion of the 

circumstances constituting fraudulent drainage, see Hall Jones Oil Corp. 
v. Claro, 1969 OK 113, ¶ 9, 459 P.2d 858, 863.

84. Okmulgee Supply Corp. v. Anthis, 1940 OK 428, ¶ 5, 114 P.2d 451, 
452-53.

85. Gallaspy v. Warner, 1958 OK 30, ¶ 8, 324 P.2d 848, 852. These dam-
ages are reduced to present value. Id. at ¶¶ 8-14, 324 P.2d at 853-54.

86. Pack, 1994 OK 23, ¶¶ 26-28, 869 P.2d at 330; Carter Oil, 1958 OK 
289, ¶¶ 44-45, 336 P.2d at 1095.

87. Pack, 1994 OK 23, ¶ 26, 869 P.2d at 330.
88. See id.
89. Id. ¶ 26, 869 P.2d at 331; Hunter, 1967 OK 114, ¶ 9, 428 P.2d at 212; 

Townsend v. Creekmore-Roomey Co., 1958 OK 265, ¶ 7, 332 P.2d 35, 38.
90. Dixon v. Anadarko Prod. Co., 1972 OK 165, ¶ 8, 505 P.2d 1394, 

1396; West v. Sun Oil Co., 1971 OK 138, ¶¶ 10-14, 490 P.2d 1073, 1075-76; 
Carter v. U. S. Smelting, Refining & Min. Co., 1971 OK 67, ¶ 23, 485 P.2d 
748, 753; Spiller v. Massey & Moore, 1965 OK 143, ¶¶ 18-20, 406 P.2d 467, 
471-72.

 91. Mitchell v. Amerada Hess Corp., 1981 OK 149, ¶ 23, 638 P.2d 441, 
449-50.

Ryan A. Ray is an associate 
with the Tulsa law firm Nor-
man Wohlgemuth Chandler & 
Dowdell.  He has a general liti-
gation practice, which focuses 
on complex civil litigation, 
often including oil and gas 
cases, and criminal defense.  
He earned a B.A. from Arkan-
sas State University and a J.D., 

summa cum laude, from the University of Arkansas.

 

About The Author



Vol. 80 — No. 13 — 5/9/2009	 The Oklahoma Bar Journal	 1039

The OBA Environmental Law Section announces its All New
Third Edition OKLAHOMA ENVIRONMENTAL LAW HANDBOOK

Available on CD for $75.00 each

TOPICS INCLUDE:
* Updated chapters from the First and Second Editions: Solid and Hazardous Waste,

Clear Air Act, Water Law, Underground Storage Tanks, Indemnity Fund, Emergency
Planning and Reporting

PLUS
* Commercial Property Transactions, including Lender Liability issues, Brownfields,

Corporate Successor Liability, and "All Appropriate Inquiries" Investigation
* Project Planning, including Environmental Audits, Environmental Impact Statements
* Enforcement, including Criminal Liability, Civil Liability, Officer/Director Liability,

Compliance Audits
* Delegation of Environmental Program Authorization to Indian Tribes
* Administrative Law
* Permitting Process
* Environmental Acronyms, Oklahoma's Environmental Programs/Jurisdiction

=======================================================================
To order the Third Edition Oklahoma Environmental Law Handbook, complete the following and
send to:

LeAnne Burnett
Crowe & Dunlevy

1800 Mid-America Tower
20 N. Broadway

Oklahoma City, Oklahoma 73102
(405) 239-6610

FAX (405) 272-5223
leanne.burnett@crowedunlevy.com

Check in the amount Full name ________________________________________________
of $______ enclosed. Organization _____________________________________________
Make check payable Address__________________________________________________
to OBA City _____________________________State ___________________
Environmental Law Zip _______________ Phone (____) __________________________
Section

Item Quantity
Please send: Third Edition Handbook ______________ @ $75.00 each

Please allow two weeks for delivery



1040	 The Oklahoma Bar Journal	 Vol. 80 — No. 13 — 5/9/2009



Vol. 80 — No. 13 — 5/9/2009	 The Oklahoma Bar Journal	 1041

THE OKLAHOMA OIL AND GAS 
OWNERS’ LIEN ACT

In the wake of a recently released A.G. opin-
ion, 2008 OK AG 31, oil and gas producers sell-
ing production in Oklahoma can persuasively 
argue that the proceeds of their production are 
subject to a statutory trust, and, accordingly, 
their interests should not be subject to the 
bankruptcy estate, as would otherwise be the 
case for liens filed under the Oklahoma Oil and 
Gas Owners’ Lien Act.

Oklahoma has two statutory regimes that 
provide protection to producers of oil and gas 

who sell their production but are not paid for 
that production by the purchaser. Producers 
have rights to a statutory lien under the Okla-
homa Oil and Gas Owners’ Lien Act, 52 O.S. §§ 
548 et seq. (Lien Act) and producers have rights 
to a statutory or resulting trust under the Okla-
homa Production Revenue Standards Act. 52 
O.S. § 570.1 et seq. (PRSA). In a case such as the 
SemGroup bankruptcy case, these acts can pro-
vide priority to producers that could serve to 
elevate their rights to payment over the rights 
of general unsecured creditors.3 However, 
where the purchaser of production has loans 
from banks or other entities that are secured by 

The SemGroup Bankruptcy 
and the Ramifications for 

Oklahoma Producers
By Wade D. Gungoll

On July 22, 2008, SemGroup LP, the parent entity of the 
various SemGroup subsidiaries, filed for Chapter 11 bank-
ruptcy in the U.S. Bankruptcy Court for the District of 

Delaware, even as the price of crude oil was in excess of $140 per 
barrel.1,2 As a major purchaser of production from Oklahoma oil 
and gas producers, SemGroup’s bankruptcy thrust a host of unre-
solved legal issues into the limelight. Of those issues, perhaps 
none were more relevant and pressing than 1) the level of prior-
ity given to the hundreds of producers who sold to SemGroup 
prior to its bankruptcy; and 2) whether Oklahoma’s Oil and Gas 
Owners’ Lien Act permits an operator to file a lien on behalf of all 
interest owners. As such matters would be implicated in any 
future bankruptcy filing by a purchaser of production affecting 
Oklahoma producers, this article will address each of these 
important topics in detail. 

Oil & Gas
and Other Energy Resources
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mortgages and other security interests that are 
perfected by the filing of financing statements 
under the Uniform Commercial Code (UCC) in 
inventory of the purchaser, and where the per-
fection of those liens predates the sale of the 
production to the purchaser, questions of pri-
ority arise. Such a dispute is now playing out 
in the SemGroup bankruptcy. 

Where there are existing perfected security 
interests, predating any producer lien filing or 
sale of production, certain provisions of the 
Lien Act create problems for a producer 
attempting to assert priority over the perfected 
lender. Under the Lien Act, when producers of 
oil and gas are not paid by the first purchaser 
of the production, the producers have lien 
rights (producer’s lien) in the production sold 
and the proceeds of such production.4 The 
producer’s lien can be perfected by the filing of 
verified lien statement no later than 90 days 
from the time when payment is otherwise due 
under the Lien Act and when timely perfected, 
the producer’s lien relates back to the date 
when severance of the production occurred.5 
The Lien Act provides that the producer’s lien 
takes priority over the rights of all persons 
whose rights or claims arise or attach to the 
production or the proceeds, including those 
which arise or attach between the time the 
producer’s lien attaches (the date of severance) 
and the time of filing of the producer’s lien, 
with certain exceptions.6 

The most difficult issue for producers who 
sell production to a purchaser who fails to pay 
arises from § 548.6(C) of the Lien Act which 
provides that nothing in the Lien Act “shall be 
construed to impair or affect the rights, priori-
ties, or remedies of any person under the pro-
visions of the UCC, and the provisions of this 
act shall be deemed cumulative to and not a 
limitation on or a substitution for any rights or 
remedies otherwise provided by law to a cred-
itor against his debtor.” It is this provision that 
the debtors and their lenders in the SemGroup 
case will likely rely upon to argue that the liens 
of the lenders in the inventory of the debtors, 
which were perfected under the UCC before 
the date of severance of the production sold 
and not paid for, have priority over the subse-
quently perfected producer’s liens. 

The Oklahoma appellate courts have not yet 
had occasion to opine on these provisions of 
the Lien Act and there is only a federal case 
that is instructive on this point. In Arkla v. Nor-
west Bank of Minneapolis, N.A., 948 F.2d 656 

(10th Cir. 1991), the 10th Circuit significantly 
restricted the priority of oil and gas producers 
who sell to purchasers of production that fail to 
pay and then file for bankruptcy when there is 
a preexisting perfected security interest in 
inventory, including production, in the posses-
sion of the purchaser. The Arkla decision 
addressed the specific question of whether a 
claimant with a lien in inventory perfected 
under the UCC has superior rights in bank-
ruptcy to a lien claimant under the Lien Act, 
where the UCC claimant’s lien predates a lien 
filed under the Lien Act. Following the lan-
guage of 52 O.S. § 548.6(C), the Arkla court held 
that an earlier-filed UCC lien in inventory 
including production has superior priority, and 
that later-filed liens under the Lien Act must be 
subordinated to earlier-filed liens whose ori-
gins are in the UCC.7 Accordingly, under the 
interpretation of the statute in the Arkla deci-
sion, the Lien Act is of no benefit in a lien con-
test between royalty owners and producers 
against a first purchaser’s bank lender with an 
earlier perfected lien in the production.8 

Against this background, it would appear 
inevitable that a lien claimant under the Lien 
Act would have its interests subordinated to all 
earlier-filed UCC liens in a bankruptcy pro-
ceeding. As of the date of its filing, SemGroup 
had tens of millions of dollars in outstanding 
payments due to the oil and gas producers 
from whom it had purchased production. The 
prospect of being subordinated to SemGroup’s 
lenders with earlier-filed UCC financing state-
ments is clearly disfavored among the produc-
ers because, given the magnitude of the debt 
owed to lenders, there likely will be insuffi-
cient proceeds from the production to pay both 
the lenders and the producers.9 

Counsel for the producers who sold to Sem-
Group made the argument that the PRSA, 52 
O.S. § 570.1 et seq., should be construed to 
impose an implied trust upon a bankrupt pur-
chaser for the benefit of producers. Under such 
a statutory trust theory, the adverse limitations 
of the Arkla decision would be avoided: any 
unpaid production and the proceeds from such 
production would not be the property of the 
bankruptcy estate.10 Under the statutory trust 
theory, the purchaser would not acquire an 
equitable property interest in the production 
unless and until the producer gets paid. Thus, 
the only interest of the debtor that could be 
property of the bankruptcy estate under 11	
U.S.C. § 541 would be bare legal title. The equi-
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table rights to the production and the proceeds 
of any production would be held by the debt-
ors as trustee for the benefit of the Oklahoma 
producers who sold that production to the 
debtors. Consequently, creditors with a preex-
isting UCC financing statement could not claim 
an interest to any unpaid production or pro-
ceeds from such production because it would 
not belong to the debtor. The lien of the credi-
tor with the preexisting UCC financing state-
ment would not have attached to the equitable 
interest under the UCC since the lien attaches 
only when the debtor obtained rights in the 
property that the lender argues is subject to its 
lien.11 Moreover, any purchaser of production 
with outstanding payment obligations would 
be rigorously subjected to the duties required 
of a trustee. 

In consultations with the bankruptcy court, 
and with the statutory trust theory in mind, 
counsel for the producers urged the court to 
enter a procedures order for the resolution of 
lien claims and statutory trust claims under 
Oklahoma law. On Sept. 17, 2008, the court 
entered an Order Establishing Procedures for 
the Resolution of Liens Asserted Pursuant to 
Producers’ Statutory Lien or Similar Statutes 
(procedures order) that specifically addressed 
the producers’ concerns.12 The procedures order 
provides for declaratory judgment actions for 
each state implicated in the bankruptcy pro-
ceedings, including Oklahoma. The Oklahoma 
action seeks a determination of the priority of 
both statutory trust and statutory lien claims of 
Oklahoma producers. 

The procedural method outlined in the pro-
cedures order will allow the affected produc-
ers to adjudicate the statutory trust argument 
in their attempt to obtain greater bankruptcy 
protection:

The Declaratory Judgment Actions shall 
seek declaratory judgments as to the rights, 

status, priority, and other legal relations of 
the Producers related to the Debtors and 
their Pre-Petition Secured Parties. The 
Declaratory Judgment Actions, as may be 
amended pursuant to the Federal Rules of 
Civil Procedure, will seek a declaration on 
the threshold questions of law germane to 
the Statutory Lien Claims and/or the Statu-
tory Trust Claims [emphasis added] for any 
Goods delivered or received prepetition or 
resulting proceeds under the laws of each 
state in which Debtors purchased Goods 
from Producers, including, but not limited 
to, the legal issues related to validity and 
priority of such claims.13  

Of great importance, not only as it relates to 
the SemGroup case but also for any future 
bankruptcy involving a purchaser of Oklaho-
ma production, is that the Oklahoma attorney 
general has endorsed the producers’ statutory 
trust argument. In 2008 OK AG 31, issued Nov. 
5, 2008, Attorney General Drew Edmondson 
thoroughly examined both the language and 
legislative history of the PRSA and concluded 
that it must be interpreted to create a statutory 
trust for the benefit of producers. 

Central to the attorney general’s analysis was 
52 O.S. § 570.10(A), which states:

All proceeds from the sale of production 
shall be regarded as separate and distinct 
from all other funds of any person receiv-
ing or holding the same until such time as 
such proceeds are paid to the owners 
legally entitled thereto. Any person hold-
ing revenue or proceeds from the sale of 
production shall hold such revenue or pro-
ceeds for the benefit of the owners legally 
entitled thereto. Nothing in this subsection 
shall create an express trust.14 

 All proceeds from the sale of 
production shall be regarded as 

separate and distinct from all other 
funds of any person receiving or 

holding the same until such time as 
such proceeds are paid to the 

owners legally entitled thereto.  
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According to the attorney general, 52 O.S. § 
570.10(A)’s mandatory language creates a trust 
relationship between a producer and its pur-
chaser of production: 

First, by using the word “shall” the Legis-
lature made the provisions of Section 
570.10(A) mandatory… Thus, it is manda-
tory that the proceeds be regarded as sepa-
rate and distinct from all other funds of the 
person receiving or holding those pro-
ceeds. Also, it is mandatory that the person 
receiving those revenues or proceeds hold 
them for the benefit of the owners legally 
entitled to them. 

Second, since the proceeds are regarded as 
separate and distinct from all other funds 
of the person receiving or holding them, 
and since it is mandatory that the person 
receiving or holding the revenue or pro-
ceeds holds them for the benefit of the 
owners legally entitled to them, it follows 
that the person receiving or holding such 
revenue or proceeds acquires no rights in 
the revenue or proceeds. The “holding for 
the benefit of another” principle is at the 
heart of Section 570.10(A). That principle is 
analogous to the fundamental structure of 
a trust relationship; i.e., “a person in whom 
some estate, interest, or power in or affect-
ing property of any description is vested 
for the benefit of another.” Riedell v. Stuart, 
2 P.2d 929, 933 (Okla. 1931).15 

While 52 O.S. § 570.10(A)’s pronouncement 
that “Nothing in this subsection shall create an 
express trust” could be construed against the 
creation of a trust relationship, the attorney 
general dismissed such a notion due to the dis-
tinction between “express” and “implied” 
trusts. In his strongest statement in support of 
the statutory trust concept, the attorney general 
declared that the PRSA would be rendered 
meaningless without the incorporation of an 
implied trust for the benefit of producers:

A statute plain on its face may not be added 
to or expanded under the guise of statutory 
interpretation… Consequently, since there 
has been a long-standing and universal 
distinction in Oklahoma jurisprudence 
between express trusts and implied trusts, 
there is nothing ambiguous about the 
phrase “express trust” when used in Sec-
tion 570.10(A). If the legislature had intend-
ed to negate all manner of trusts (including 
implied trusts), it could easily have done so 

by not using the word “express” or by 
employing language such as, “Nothing in 
this subsection shall create a trust of any 
nature.” The principles of statutory con-
struction in Oklahoma preclude any 
attempt to expand or rewrite the term 
“express trust” to mean or include implied 
trusts. In fact, without the imposition of an 
implied trust, Section 570.10(A) is nothing 
more than a hollow statement of intent 
without an enforcement mechanism. There-
fore, the conclusion is compelling that the 
Legislature intended an implied trust under 
Section 570.10(A).16 

As to the nature of the implied trust, the 
attorney general opined that the PRSA creates 
both a resulting trust and a constructive trust 
which function in conjunction with one anoth-
er for the benefit of producers:

Section 570.10(A) declares that proceeds 
from the sale of production shall be the 
property of the owners legally entitled to 
them. Section 570.10(A) directs that the 
holder of the revenue or proceeds hold 
them for the benefit of those legally entitled 
them. If a holder of the revenue or pro-
ceeds tried to exercise ownership of or 
rights in the revenue or proceeds for the 
holder’s benefit, or the benefit of others 
who were owners not legally entitled to the 
revenue or proceeds, such conduct would 
be in direct disregard of statutory language 
and the duties imposed by the section and 
hence would be “unconscionable” and 
against “equity and good conscience.” It 
would be against equity and good con-
science for the holder to hold the revenue 
or proceeds of production and not pay 
them to the owners legally entitled thereto 
in violation of the statute. 

Additionally, not enforcing Section 
570.10(A) through the imposition of a con-
structive trust would promote unjust 
enrichment. It would give the holder of the 
revenue or proceeds both legal and benefi-
cial title to and use of property of others 
not only in violation of law, but also for 
which the holder had not paid. Thus, the 
holder of those proceeds would obtain 
legal and beneficial title to the property of 
others in violation of State law and at the 
actual expense of those who sold presump-
tively in reliance on the State law. Conse-
quently, if Section 570.10(A) were found 
not to create a resulting trust, Section 
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570.10(A) would impose a constructive 
trust on the holder of such funds.17 

With 2008 OK AG 31 on the books as a source 
of persuasive legal authority concerning the 
obligations established in the PRSA, practitio-
ners who represent producers will certainly 
want to utilize it to their advantage. Attorneys 
can use the opinion both for purposes of avoid-
ing subordination of the liens of their producer 
clients to preexisting liens under the UCC, and 
as an independent basis to bring suits for the 
recovery of production proceeds. 

FILING A LIEN ON BEHALF OF 
NON-OPERATING INTEREST OWNERS

The Oklahoma Oil and Gas Owners’ Lien Act 
is ambiguous as to whether an oil and gas 
operator may file a lien on behalf of non-oper-
ating interest owners.

Another interesting aspect related to the 
SemGroup bankruptcy involves an interpreta-
tion of whether the Lien Act authorizes oil and 
gas operators to file liens on behalf of the 
appropriate non-operating interest owners. In 
the wake of the SemGroup filing, hundreds of 
SemGroup’s creditors and purchasers of pro-
duction took the necessary steps to protect 
their interests in the bankruptcy proceedings. 
Numerous operators secured their interests in 
the production and proceeds of sold produc-
tion by filing oil and gas liens under the Lien 
Act. Many of such liens were filed by operators 
not only on their own behalf but also on behalf 
of the various royalty owners, overriding roy-
alty owners, and non-operating working inter-
ests owners in wells operated by those opera-
tors whose interests were affected by Sem-
Group’s bankruptcy filing. Remarkably, the 
language of the Lien Act does not explicitly 
specify whether an oil and gas operator is 
entitled to file a lien on behalf of all other 
affected interest owners.18 

The statutory language defines an “interest 
owner” as “a person owning an entire or frac-
tional interest of any kind or nature in the oil or 
gas at the time it is severed, or a person who 
has a right, either express or implied, to receive 
a monetary payment determined by the value 
of the oil or gas severed.”19 Additionally, an 
“operator” is defined as “any person engaged 
in the severance of oil or gas for himself, for 
himself and other persons or for other per-
sons.”20 As to perfecting a lien, 52 O.S. § 548.2 
provides that an “interest owner… shall have a 
continuing security interest in and a lien upon 

the oil and gas severed, or the proceeds of sale 
if such oil or gas has been sold, to the extent of 
his interest until the purchase price has been 
paid to the interest owner.”21 

Noticeably absent from the statutory text is 
whether the operator is permitted to file a lien 
on behalf of the non-operating interest owners. 
Although the issue has never been judicially 
determined, the strongest argument in favor of 
interpreting the Lien Act to allow operators to 
files liens on behalf of other interest owners is 
found in 52 O.S. § 548.4, the form for “Perfec-
tion of Security Interest and Lien by Filing of 
Verified Notice of Lien.” Below the signature 
line of the form notice are the words “(Signa-
ture of interest owner or operator),” which 
would seemingly indicate that operators are 
permitted to file liens and notice of liens on 
behalf of other interest owners. 

Note, however, that whether the conjunctive 
“or” in the signature line actually suggests that 
operators may file liens and notices of liens on 
behalf of interest owners is certainly open to 
interpretation. From a practical standpoint, it 
would be difficult to imagine that the Legisla-
ture intended for the potential chaos of requir-
ing hundreds of individual interest owners, 
irrespective of the sizes of their interests, to file 
liens or risk losing their security interests in a 
bankruptcy proceeding. On the other hand, 
history suggests that the “intent” of a state 
Legislature can be difficult to decipher. 

On a tangentially related note, counsel for 
producers in the SemGroup bankruptcy made 
the argument that the court should explicitly 
recognize that operators are permitted to file 
proofs of claim on behalf of non-operating 
interest owners. The court accommodated the 
producers’ request through subsection (h) of 
the Procedures Order, which states in part: 

Producers who are the operators of oil or 
gas wells and/or properties (“Operating 
Producers”) may (but are not required to) 
file proofs of claims for Statutory Lien 
Claims and/or Statutory Trust claims on 
their own behalf and on behalf of all non-
operating interest owners in any such oil or 
gas wells and/or properties, including, but 
not limited to, working interest owners, 
royalty owners, and/or overriding royalty 
interest owners (the “Non-Operating Inter-
est Owners”). When asserting a claim on 
behalf of Non-Operating Interest Owners, 
the Operating Producer need only file a 
single proof of claim form which clearly 



1046	 The Oklahoma Bar Journal	 Vol. 80 — No. 13 — 5/9/2009

references the wells or properties for which 
Statutory Lien Claims and/or Statutory 
Trust Claims are asserted, and include a list 
of the Non-Operating Interest Owners for 
whom the proof of claim is filed, or, alterna-
tively, identify the specific division order(s) 
or other contract(s) with the Debtor(s) that 
lists the Non-Operating Interest Owners for 
each such well or property.22 

While the procedures order does not remedy 
the Lien Act’s ambiguity because it does not 
address lien filing, it nevertheless serves as an 
example, in a similar circumstance, of a court’s 
determination that the proper course is to 
allow operators the opportunity to file claims 
on behalf of non-operating interest owners. 

The bottom line is that unless and until the 
Lien Act’s operator/non-operating interest 
owner issue is definitively addressed by an 
Oklahoma court decision or executive opinion, 
counsel for oil and gas entities conducting 
business in Oklahoma need to be aware that 
the Lien Act contains an ambiguity with poten-
tially drastic implications. 

CONCLUSION

If an oil and gas entity such as SemGroup can 
go bankrupt amidst record high crude prices, 
then it stands to reason that the same is possi-
ble for other companies, particularly in less 
favorable market conditions. Numerous of 
Oklahoma’s energy companies, engrained with 
the difficult lessons learned from the bust of 
the 1980s, have likely approached the ever-so 
volatile energy markets with an abundance of 
caution this time around. However, future 
energy-related bankruptcy filings by Oklaho-
ma companies are not out of the purview of 
possibilities, and counsel for oil and gas pro-
ducers will want to incorporate these impor-
tant aspects related to the SemGroup bank-
ruptcy into their practice. 
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Act and the PRSA, the Bankruptcy Code and provisions of the UCC 
also provide some additional protections applicable to producers. The 
Bankruptcy Code coupled with the UCC protects the reclamation 
rights of a producer for any production sold to the debtor in the 45 
days before the filing of bankruptcy. See, 12, O.S. §2-702 and 11 U.S.C. 
§ 546(c). In addition, the Bankruptcy Code grants an administrative 
claim for production sold in the 20 days preceding the filing of bank-
ruptcy. See 11 U.S.C. §503(b)(9). A detailed discussion of these provi-
sions is beyond the scope of this article. 

4. 52 Okla. Stat. § 548.4(A). 
5. Id. 
6. See, 52 Okla. Stat. § 548.4(C) which provides: “Upon perfection 

by filing, the security interest and lien of the interest owner shall relate 

back to and be effective as of the date on which the severance occurred 
and shall take priority over the rights of all persons whose rights or 
claims arise or attach to the oil or gas unpaid for, or the proceeds of oil 
or gas if such oil or gas has been sold, including those which arise or 
attach between the time the security interest and lien attaches and the 
time of filing. The security interest and lien created pursuant to this act 
shall not have priority over the security interest and/or lien rights 
previously created and perfected pursuant to Section 144 of Title 42 of 
the Oklahoma Statutes, subsection (e) of Section 87.1 of Title 52 of the 
Oklahoma Statutes, or an operating agreement or other voluntary 
agreement for the development and operation of the property.”

7. 948 F.2d 656 at 659. The court stated: “[U]nder the unambiguous 
language of section 548.6.C, a lien authorized under the Lien Act shall 
not “impair or affect the rights and remedies of any person under the 
provisions of” the Oklahoma UCC. Thus, as the bankruptcy and dis-
trict courts held, while the Lien Act, by its clear language, authorizes a 
lien to secure payment from oil or gas to an interest owner, it also 
ensures that security interests under the Oklahoma UCC are not sub-
ordinated to that lien. Any other reading of the Lien Act is simply 
contrary to the plain language used by the Oklahoma Legislature. 

8. Terry I. Cross, Oil and Gas Product Liens — Statutory Security 
Interests for Producers and Royalty Owners under the Statutes of Kansas, 
New Mexico, Oklahoma, Texas, and Wyoming, 50 Consumer Fin. L.Q. Rep. 
418 (1996).

9. Schedules of Assets and Liabilities of SemGroup Holdings, L.P., 
entered on December 2, 2008, and available online at www.kccllc.net/
documents/0811532/0811532081203000000000001.pdf; See also Sem-
Group Claims Register Report, available online at www.kccllc.net/
Creditor/CR130.asp.

10. It should be noted that there will still be issues of tracing of 
trust fund proceeds that will be raised by the debtors and their lenders 
in an attempt to defeat the rights of producers even if the court deter-
mines that the Oklahoma producers do have rights to statutory 
trusts.

11. See, 12 O.S. § 9-203 which provides in pertinent part that “a 
security interest is not enforceable against... third parties with respect 
to the collateral and does not attach unless ... the debtor has rights in 
the collateral.”

12. Order Establishing Procedures for the Resolution of Liens 
Asserted Pursuant to Producers’ Statutory Lien or Similar Statutes, 
Dkt. #2397, entered September 17, 2008 in Case No. 08-11525 (Bankr.
D.Del. 2008).

13. Id., at 3.
14. 52 O.S. § 570.10(A).
15. 2008 OK AG 31 at 5-6.
16. Id., at 8-9.
17. Id., at 10-11.
18. 52 Okla. Stat. §§ 548 et seq.
19. 52 Okla. Stat. §548.1.
20. Id.
21. 52 O.S. §548.2.
22. Supra Note 7 at 5. 
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WHAT IS THE SURFACE DAMAGE ACT?

Since recognition of the ability to sever real 
property into surface and mineral estates, a 
natural tension has existed between the two. As 
holder of the servient estate, the surface owner 
was obliged to allow the use of his or her prop-
erty for the development of the mineral estate, 
generally without any compensation. Oklaho-
ma’s rule had long been that a severed surface 
owner was not entitled to any payment for dam-
ages caused by the use of the surface for the 
production of oil and gas unless such use was 
negligent in scope or amount.2 The basis given 

for this rule was two-fold: that the surface owner 
(or his or her predecessor) must have paid a 
price for their interest that was “discounted” 
and that the mineral estate must necessarily 
carry with it the rights to access and develop 
that right.3 

However, as Oklahoma’s oil and gas industry 
grew, this rule became fraught with practical 
challenges. The “reasonableness” standard fre-
quently led to time-intensive judicial proceed-
ings that could prove costly for both well opera-
tors and surface owners. Recognizing that a 
change was needed to protect both Oklahoma’s 

 The Oklahoma Surface Damage 
Act: Basics for the ‘Non-Oil- 

and-Gas’ Practitioner
By Shannon L. Ferrell

Oklahoma has been producing oil and gas since its territo-
rial days1 and has a rich body of oil and gas law in its stat-
utes, regulations and case law. However, record-high oil 

prices in recent years and recent discoveries of new formations 
have unleashed a flurry of new oil and gas activity across the 
state, even into areas that had seen little such activity in the past 
(and even though these prices are well below those record levels 
as this article goes to press, there is also wide speculation that 
increases in global demand will place upward pressure on prices 
in the future). As a result, many practitioners may be facing issues 
of oil and gas law for the first time. Thus, this article will present 
a very basic overview of one of the fundamental pieces of Okla-
homa’s oil and gas law: the Oklahoma Surface Damage Act.

Oil & Gas
and Other Energy Resources
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energy and agricultural industries,4 the Okla-
homa Legislature passed the Surface Damage 
Act5 that went into effect on July 1, 1982. 

Under the act, oil and gas well operators 
must enter good-faith negotiations with the 
surface owner to determine the amount of 
damage that will be done to the surface, mea-
sured in terms of the difference in the fair mar-
ket value of the property immediately before 
the drilling operations and its value immedi-
ately after those operations. If an agreement 
cannot be achieved, appraisers are appointed 
by the court to provide a third-party determi-
nation of these damages. If the parties still do 
not agree on this amount, they may demand a 
jury trial. These procedures represent the com-
promise at the core of the act: the mineral estate 
was afforded an expedited means of entering 
the property even over the objection of the sur-
face owner – in exchange for the requirement 
to negotiate and pay damages for the use of the 
surface estate (even if such damages would 
have been “reasonable” under the old rule). 

WHO AND WHAT ARE (AND AREN’T) 
COVERED BY THE ACT?

The parties under the act are the “operator” 
and the “surface owner” of the property where 
oil and gas operations will occur. “Operator” is 
defined as “a mineral owner or lessee who is 
engaged in drilling or preparing to drill for oil 
or gas,” and “surface owner” as “the owner or 
owners of record of the surface of the property 
on which the drilling operation is to occur.”6  
One implication of these definitions where the 
surface of the property is under lease, is that it 
is the surface landlord, and not the tenant, who 
is party to the act’s procedure. Landlords and 
tenants in areas where oil and gas develop-
ment is likely should therefore be sure to 
address the possibility of mineral development 
and how any surface damages occurring dur-
ing the lease will be handled.

The definition of “operator” has also been 
used to limit the scope of activities covered by 
the act. In Anschutz Corp. v. Sanders, the Okla-
homa Supreme Court noted that the definition 
of operator as “one engaged in drilling or in 
preparations to drill” evinced an intent by the 
Oklahoma Legislature to limit the act to drill-
ing and production operations, and held that 
the act did not apply to damages caused by 
seismic operations or other geophysical explo-
ration activities.7 Thus, entry to the property 
for geophysical exploration is not subject to the 

requirements of the act. Seismic exploration is 
governed by the Oklahoma Seismic Explora-
tion Regulation Act8 and the rules promulgated 
under it by the Oklahoma Corporation Com-
mission.9 While the Seismic Exploration Regu-
lation Act requires only notice, and not com-
pensation, for seismic operations, negotiation 
for such entry often occurs to expedite the 
operations. Further, compensation for geo-
physical operations may still be recovered if 
such operations cause an “unreasonable” 
amount of damage.10  

Finally, while the act may prescribe the pro-
cedure for the award of damages caused to the 
surface estate by the drilling of the well, dam-
ages for pollution, nuisance, or other causes 
may still be recoverable via other means. How-
ever, the practitioner must use care in deter-
mining whether such actions are properly 
brought with a claim under the act or if they 
must be made in a separate action.11 

WHAT EXACTLY IS THE MEASURE OF 
‘SURFACE DAMAGES?’

Curiously, the act contains no definition of 
“surface damages.” To set the parameters for 
what such damages must include, the Oklaho-
ma Supreme Court noted that the procedures 
under the act essentially mimic a condemna-
tion procedure, enabling the operator to “take” 
a limited amount of the surface for their opera-
tions.12 Given this analogy, the court has deter-
mined that the proper amount of damages 
under the act is basically the same as that in a 
condemnation proceeding. The difference in 
the fair market value of the property before 
and after the triggering event, which, in the 
case of the act, is the drilling and operation of 
the well.13 

While estimating a “before” and “after” value 
of property may sound like a simple exercise, 
one must bear in mind that this estimate must 
be made prior to the actual commencement of 
well operations. Thus, both parties must care-
fully examine the plans for well operations and 
the property affected thereby in determining 
damage amount. The Oklahoma Supreme 
Court has noted that the following items, while 
not necessarily individual items of compensa-
ble damages, are all factors that may play into 
the determination of the damages amount 
under the act:14 

1) �The location or site of the drilling 
operations.
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2) �The quality and value of the land used or 
disturbed by said drilling operations.

3) �Incidental features resulting from said 
drilling operations which may affect 
convenient use and further enjoyment.

4) �Inconvenience suffered in actual use of 
the land by the operator.

5) �Whether the damages, if any, are tempo-
rary or permanent in nature.

6) �Changes in physical condition of the 
tract.

7) �Irregularity of shape and reduction, or 
denial, of access.

8) �The destruction, if any, of native grasses, 
and/or growing crops, if any, caused by 
drilling operations.

As discussed later in this article, landowners 
may have some “homework” in preparing this 
valuation.

WHAT IS THE ACT’S PROCEDURE?

Prior to entering the property, the operator 
must provide via certified mail a notice letter to 
the surface owner stating the operator’s intent 
to drill and specifying 1) the proposed location 
of the well, and 2) the approximate date that 
drilling operations are scheduled to com-
mence.15 Once this notice has been delivered, 
the operator has five days to commence “good-
faith negotiations” with the surface owner. 
Assuming that the parties can negotiate an 
agreed amount of damages, the operator can 
enter the site once a written damages contract 
is executed.16 If this amount is properly paid, 
the act has been satisfied.17 

If these negotiations do not yield an agreed 
amount of damages, the operator can still enter 
the property to commence operations if, and 
only if, it satisfies the next two requirements 
under the act’s procedure. First, the operator 
must file surety with the Oklahoma Secretary 
of State to ensure the payment of whatever 
damages awarded may eventually be deter-
mined.18 Second, the operator must petition the 
district court for the county in which the pro-
posed well site is to be located for the appoint-
ment of appraisers who will be tasked with 
estimating the damages awarded under the 
act. Once the bond and petition requirements 
have been met, the operator is then entitled to 
enter the property and commence its opera-
tions.19  While it may seem counterintuitive to 

the surface owner that the operator can enter 
the property without an agreement as to the 
damages amount, this is the compromise of the 
act, as discussed above.

If the operator petitions the district court for 
the appointment of appraisers, the surface 
owner must be given 10 days notice of such 
petition. Once service of this notice is achieved, 
the parties have 20 days to nominate their 
appraisers. One appraiser is nominated by the 
operator, and another is nominated by the sur-
face owner. These appraisers then confer and 
nominate the third appraiser who must be a 
state-certified appraiser in good standing with 
the Oklahoma Real Estate Appraisal Board. 
Should the parties fail to submit their nomina-
tions (or should the first two appraisers fail to 
select a third), the district court will make its 
own appointment.20 The compensation for the 
appraisers is set by the district court and is 
borne equally by the surface owner and the 
operator. Once appointed and sworn in, the 
appraisers have 30 days to inspect the property, 
estimate the amount of damages due the sur-
face owner under the act, and submit a written 
report to the district court which is then for-
warded by the court to the parties.21

The filing of the appraisers’ report marks the 
next watershed moment in a proceeding under 
the act at which the parties have basically three 
options from which to choose. First, if the par-
ties agree to the appraised amount, the amount 
can be tendered by the operator, and the matter 
is essentially closed. Second, either party may, 
within 30 days of the filing of the report, file an 
exception to the report which triggers a review 
by the court followed by either confirmation, 
rejection, or modification of the report by the 
court, or an order for a new appraisal.22 Third, 
either party may, within 60 days of the filing of 
the report, file a demand for jury trial.23 It 
should be noted here that the oil and gas oper-
ations at the site in question may continue even 
if an exception or demand for jury trial is 
made, so long as the operator posts an amount 
equal to the appraised damages with the court 
clerk.24 The decision of the court on any excep-
tions to the appraisal report and the verdict of 
a jury trial are both appealable decisions.

The decision to demand jury trial should not 
be undertaken lightly, as it will trigger the act’s 
provisions regarding costs and attorneys fees, 
as discussed in greater detail in the paragraph 
to follow. 
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WHAT ABOUT 
ATTORNEYS FEES 
AND PENALTIES?

The act expressly provides 
for the award of costs and 
attorneys fees, with a number 
of caveats. Such costs and 
fees are only awarded by the 
court if a demand for jury 
trial has been made.25 Further, 
costs and fees are only recov-
erable by a party if that party 
receives a verdict more favor-
able than the appraisal 
report.26 The Oklahoma 
Supreme Court has noted 
that one purpose of this 
requirement is to promote 
the act’s aim of providing 
compensation to the land-
owner as soon as possible 
after a taking has occurred 
“by ensuring that a 
demand for jury trial will 
not be filed as a delaying 
tactic but will only be used 
when a good-faith belief 
in success exists on the 
part of the party seeking a 
jury trial.”27  

Aside from its provisions 
for attorneys fees, the act also carries a potent 
penalty for operators who fail to follow its dic-
tates. If an operator knowingly enters a parcel 
without providing notice to the surface owner, 
or fails to carry through with the act’s require-
ments (i.e. fails to either secure an agreement 
with the landowner or follow the appraisal and 
bonding requirements), the operator may be 
liable to the surface owner for triple the amount 
of surface damages eventually determined.28 

HOW CAN SURFACE OWNERS BE 
PROACTIVE IN HANDLING SURFACE 
DAMAGE ISSUES?

Given all this, what can a surface owner do to 
be prepared to make his or her best case if a 
notice letter comes? One important step is to 
gain a thorough understanding of the land that 
may be impacted. Thorough records regarding 
the property including soil data, agricultural 
production records, photographs, and financial 
performance reports can all aid the surface 
owner in proving the value of the property 
prior to its taking. The landowner can contact 

the local Natural Resource 
Conservation Service, Farm 
Service Agency, and OSU 
Cooperative Extension of-fices 
for resources to help in farm 
recordkeeping and informa-
tion regarding the productivity 
of similar lands in the area. 

Another step the landowner 
can take is to work with an 
attorney to prepare a “surface 
use agreement” or similar 
document in which the terms 
for the use of the property are 
spelled out in advance. Such 

agreements may include 
liquidated damages terms 
based on the acreage of 
property taken out of use 
by the wellsite and for any 
damage to crops or live-
stock, requirements for the 
maintenance and repair of 
fences and gates, require-
ments for preservation of 
drainage structures (such 
as terraces) and vegetative 
cover on exposed soils, 
specifications for the res-
toration of soils after oper-
ations, and so on.  Sound, 
objectively-determinable 

bases for the terms of the agreement (publicly 
available market prices, published materials 
on best agricultural practices, etc.) will help 
the surface owner pursue approval of the 
agreement by the operator.

CONCLUSION

Even though the Oklahoma Surface Damage 
Act has been around for some time, the move-
ment of the oil and gas industry into new areas 
makes it important for practitioners to be 
familiar with some of its basics, so that they 
can help their clients — both well operators 
and surface owners alike – navigate its provi-
sions and work together for the prosperity of 
the state.

1. See Muriel H. Wright, First Oklahoma Oil was Produced in 1859, 4 
Chronicles of Oklahoma, No. 4 December, 1926.

2. See Davis Oil Co. v. Cloud, 766 P.2d 1347, 1349-1350 (Okla. 1986).
3. See id.
4. See Davis Oil Co. 766 P.2d at 1349-1351:

It cannot be said that the surface of the land constitutes a less 
vital resource to the State of Oklahoma than does the mineral 
wealth which underlies it. The surface supports development for 
business, industrial and residential purposes. It also supports 
our vital agricultural industry. The passage of the surface dam-
ages act guarantees that the development of one industry is not 

 Assuming that the parties 
can negotiate an agreed 
amount of damages, the 

operator can enter the site 
once a written damages 

contract is executed.  
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undertaken at the expense of another when the vitality of both is 
of great consequence to the well-being of our economy. In times 
when both the agricultural and oil and gas segments of our 
economy are suffering it is especially important that such legisla-
tion is enforced.

5. 52 Okla. Stat. §§ 318.2 – 318.9.
6. 52 Okla. Stat. § 318.2 (1), (2).
7. Anschutz Corp. v. Sanders, 734 P. 2d 1290, 1291 (Okla. 1987).
8. 52 OKLA. STAT §§ 318.21 – 318.23
9. See generally OKLA. ADMIN. CODE. § 165:10-7-31.
10. For example, Oklahoma law provides strict liability on the use 

of explosives; see Superior Oil Co. v. King, 324 P.2d 847 (Okla. 1958), 
Seismograph Service Corporation v. Buchanan, 316 P.2d 185, 186-187 (Okla. 
1957). Additionally, 52 Okla. Stat. § 318.23 states that seismic test hole 
blasting within 200 feet of any habitable dwelling, building, or water 
well cannot be conducted without written permission from the owner 
of the property.

11. See Ward Petroleum Corp. v. Stewart, 64 P.3d 1113 (Okla. 2003), in 
which the Oklahoma Supreme Court held that claims for tort claim of 
pollution damage could bring claim in same case with claim under 
Act, but two causes must be kept on separate procedural tracks), see 
also Dyco Petroleum Corp. v. Smith, 771 P.2d 1006 (Okla. 1989), wherein 
the court held that act did not provide a remedy for nuisance but spe-
cial concurrence observed that a separate action for such nuisance 
could be maintained.

12. See Davis Oil Co. 766 P.2d at 1353.
13. See Davis Oil Co. v. Cloud, 766 P.2d. at 1352-1353, Andress v. 

Bowlby, 773 P.2d 1265, 1267 (Okla. 1989), Dyco Petroleum Corp., 771 P.2d 
at 1008 (Okla. 1989), Houck v. Hold Oil Corp., 867 P.2d 451 (Okla. 1993).  

14. Davis Oil Co., 766 P.2d at 1352.
15. 52 Okla. Stat. § 318.3. If the surface owner cannot be located 

with reasonable diligence, notification of the intended commencement 
of operations can be accomplished by filing an affidavit of the search 
efforts with the district court and publishing notice of the operations 
in the county newspaper . See 52 Okla. Stat. § 318.3,  318.5(B)

16. 52 Okla. Stat. § 318.5(A).
17. However, as noted elsewhere, separate claims for pollution or 

nuisance might still be available to the surface owner.
18. 52 Okla. Stat. § 318.4(A).   It should be noted, however, that 

each operator is only required to file one bond for all of its operations 
in the state, i.e. the bonding requirement applies per operator, not per 
well. See Ranken Energy Corp. v. DKMT Co., 2008 OK CIV APP 61, ¶ 9.

19. 52 Okla. Stat. § 318.4(C), 318.5(A).
20. 52 Okla. Stat. § 318.5(C).
21. Id.
22. The decision of the court regarding the exceptions is appealable 

per 52 Okla. Stat. § 318.6.
23. 52 Okla. Stat. § 318.5(F).
24. 52 Okla. Stat. § 318.6.  
25. 52 Okla. Stat. § 318.5(F).  Note, however, that Tower Oil & Gas 

Co. Inc. v. Paulk, 776 P.2d 1279, 1281 (Okla. 1989), the court allowed 
attorneys fees in a case where a demand for jury trial was made and 
then later withdrawn by the operator. The court noted “the filing of the 
demand for jury trial is the activating event rather than the entry of a 
jury verdict.”

26. 52 OKLA. STAT. § 318.5(F).  
27. Tower Oil & Gas Co. Inc., 776 P.2d at 1281.
28. 52 OKLA. STAT. § 318.9. 
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Preparing oil and gas properties for sale can 
be a daunting task. If title, land records and 
division orders are a mess, chances are the 
buyer will not take a second look at your deal. 
That is where Associated Resources can 
help. We are not lawyers but we are licensed 
landmen, oil and gas CPAs and accountants 
with a complete understanding of the 
regulations imposed by various governmental 
agencies. We know what buyers are looking 
for and can help give your client a chance to 
get the price they want.

Clients selling 
oil and gas 
properties?

Next time you need help with an oil and 
gas client make ARI your resources for oil 
and gas help.

Clients selling 
oil and gas 
properties?
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Register online at www.okbar.org or return this form.

Registrant’s Name:___________________________________________OBA#:____________________________________

Address:__________________________________________City/State/Zip:______________________________________

Phone:__________________________ Fax:_______________________E-Mail:____________________________________

List name and city as it should appear on badge if different from above:	 _____________________________________

Registration Fees:  Registration fee includes 12 hours CLE credit, including one hour ethics. Includes all meals 
Thursday evening Poolside Buffet;  Breakfast Buffet Friday  & Saturday; Buffet lunch Friday & Saturday; Friday evening 
Ballroom Buffet. 

	�  Circle One

Early-Bird Attorney Registration (on or before May 28, 2009)                 			�    $175

Late Attorney Registration (May 29, 2009 or after)			       		�   $225

Early-Bird Attorney & Spouse/Guest Registration (on or before May 28, 2009) 		�   $275

Late Attorney & Spouse/Guest Registration (May 29, 2009 or after)				�    $325

Spouse/Guest Attendee Name: __________________________________________________

Early-Bird Family Registration (on or before May 28, 2009)				�     $325

Late Family Registration (May 29, 2009 or after)					�      $375

Spouse/Guest/Family Attendee Names:  Please list ages of children.

Spouse/Guest: ______________________________ Family: ________________________Age:_________

Family: ________________________Age:_________ Family: ________________________Age:_________

Materials on CD-ROM only		       		�   Total:   $______________

Thursday, June 11 • Golf With the BOG • 18 Hole Golf  (______ of entries @ $60 ea.)	�  Total:   $______________

Friday, June 12 • Nine Hole Golf (_________ of entries @ $40 ea.)		�  Total:   $______________

						�           Total Enclosed:  $_____________

Make check payable to the Oklahoma Bar Association. MAIL Meeting Registration Form to:  
CLE REGISTRAR, P.O. Box 53036, Oklahoma City, OK 73152. FAX Meeting Registration Form to (405) 416-7092

For payment using    ___VISA      ___ Master Card     ___ Discover     ___ AmEx

CC: ____________________________________________________________________

Expiration Date: _________________  Authorized Signature: __________________________________________
No discounts. Cancellations will be accepted at anytime on or before May 28, 2009 for a full refund; a $50 fee  

will be charged for cancellations made on or after May 29, 2009. No refunds after June 5, 2009.  
Call 1 (800) 833-6569 for hotel reservations. Ask for the special OBA rate.

The OBA Summer Get-A-Way
OBA Solo & Small Firm Conference 

and YLD Midyear Meeting
June 11-13, 2009 • Tanglewood Resort — Lake Texoma
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Registrant’s Name:  _____________________________  Phone:  ________________________________

Address:  _____________________________  City/State/Zip:  _________________________________

Spouse/Guest/Family Attendee Names:  __________________________________________________
  _______________________________________________________________________________________
			   Name						      Age, if under 21
_______________________________________________________________________________________
			   Name						      Age, if under 21
_______________________________________________________________________________________
			   Name						      Age, if under 21

~~~~~~  HOTEL INFORMATION  ~~~~~~
Arrival Day/Date:  ________________________  Departure Day/Date:  ____________________  No. of People:  ____________

Please check room preference:    _______  Single Condo $99   _______   New Hotel Room $123

_________   Smoking Room                _________  Non-Smoking Room                Special Requests:_______________

FRIDAY, JUNE 12, 2009
CHILDREN ACTIVITIES (3 yrs. & up)

9:30 am - 11:30 am:  Age Appropriate Crafts

_____ No. $13 each child			  $__________

11:30 am - 1 pm: Story Time (lunch included)

_____ No. $13 each child			  $__________

1 pm - 3 pm: Supervised Swimming	

_____ No. $13 each child			  $__________

7:30 pm - 10:30 pm: Movies & Popcorn	

_____ No. $13 each child			  $__________	

SATURDAY, JUNE 13, 2009
9:30 am - 11:30 am: Age appropriate games		

_____ No. $13 each child			  $__________

11:30 am - 1 pm: Story Time (lunch included)

_____ No. $13 each child			  $__________

1 pm - 3 pm: Supervised Swimming	

_____ No. $13 each child			  $__________

TOTAL for Children			   $__________

Private babysitting available for children  
3 and under $14 per hour, arrange at front desk.

SPOUSE/GUEST ACTIVITIES
FRIDAY, JUNE 12, 2009

9:30 am:  Golf
(call for tee time)
_____ No. Golfers 9/$40		  $__________
_____ No. Golfers 18/$60		  $__________

RECREATIONAL ACTIVITIES
4 Outdoor Swimming Pools & Jacuzzi  •  2 Lighted Tennis Courts

Playground & Volleyball Court  •  Croquet & Badminton
Lake Texoma Striper Fishing

~~~~~~
TRANQUILITY SPA

Featuring:   
Massage Therapy, European Facials,  

Body Wraps, Airbrush Tanning…plus much more!

Call 1(800) 833-6569 Ext. 2664 
before June 5 to make spa appointment.

See www.tanglewoodresort.com for more hotel  
recreational activities and spa information. 

Cancellations of activities will be accepted 48 hours before arrival date.

 OBA Solo & Small Firm Conference and YLD Midyear Meeting 
June 11-13, 2009 • Tanglewood Resort - Lake Texoma • (800) 833-6569

HOTEL REGISTRATION FORM

Mail or fax entire page to: Tanglewood Resort
Attn: Teresa, 290 Tanglewood Circle, Pottsboro, TX 75076 

Fax (903) 786-2128.
Make check payable to the Tanglewood Resort. If paying by credit card please complete:

_____VISA    _____ Master Card    _____  Discover     _____  AmEX
Credit Card No.____________________Authorized Signature:________________________________

Expiration Date:___________________   HOTEL DEADLINE: MAY 28, 2009 

CANCELLATION  
PENALTY IF ROOM  
NOT CANCELLED  

BY 6 P.M.  
JUNE 8, 2009
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Oil & Gas
and Other Energy Resources

Oil and gas companies, typically with inde-
pendent landmen, have a reputation for getting 
all they can when negotiating surface damages. 
Legally, there is nothing wrong with them get-
ting all they can. But, the position from which 
these landmen negotiate results from the history 
of our law. Further, these negotiators are much 
more aware of what the law is and what the 
benefits of getting what they are negotiating for 
means to the oil company than are the landown-
ers they are negotiating with. 

Historically, the mineral owner, at no cost, was 
entitled to use as much surface as was reasonably 
necessary to access the mineral estate. This sta-
tus of the law prevented a landowner from get-
ting any meaningful remedy for surface damage 
to their land. The creation of our Surface Dam-
age Act1 (SDA) in 1982 created an obligation on 
the part of the mineral developer to pay for all 
surface damage caused by drilling operations. 
The SDA modified the common law rule that an 
oil and gas lessee was not liable to the surface 
owner for damages unless such damages were 
caused by wanton or negligent operations or if 
the operations affected more than a reasonable 
area of the surface.2 After 1982, the duty of the 
mineral owner to landowners became one of 

strict liability. Many in the oil and gas industry 
believed the SDA would curtail production or 
have a negative effect on the economy. This has 
not been the case. Since the enactment of the act, 
the predominant factor affecting activity in the 
industry continues to be market prices, avail-
ability of rigs, bottlenecks and availability of the 
industry workforce. The SDA is only helping to 
bring balance to a long unbalanced relationship. 
Nonetheless, because of this historic common 
law relationship, an environment still exists 
where landowners feel they have little or no 
rights or choice when mineral exploration occurs 
on their surface. 

Negotiating within this environment allows 
landmen to contractually get a lot more, in 
terms, than what the SDA provides at the end of 
a jury verdict or acceptance of appraisal. The 
present misperceptions that were brought about 
by the common law and today’s environment 
are what I will try to address in this article.

The biggest problem that landowners encoun-
ter with written agreements is how one-sided 
those agreements can be. Typically, for a limited 
amount of consideration, a landowner waives 
more rights than what they should or more 

Don’t Give Away the Farm 
Negotiating Surface Damage Cases

By Trae Gray

On the wall of my college adviser’s office in Oklahoma State 
University’s Ag Hall there was a printed piece of paper 
that read, “In business you don’t get what you deserve 

— you get what you negotiate.” This statement could be no more 
applicable than in the world of a landowner protecting their sur-
face rights when an oil company comes to explore for minerals.
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rights than what they would under an SDA 
appraisal acceptance or jury trial. Here are 10 
examples of overly broad language, interpreta-
tions or releases used by energy companies in 
an effort to better protect their position fol-
lowed by some law and reasoning as to why 
landowners should not cave to pressure to sign 
something like this when an SDA case is head-
ing their way:

1) No surface damages because an oil and gas 
lease was signed — I presently have a case where 
the operator is arguing the SDA does not apply 
because the landowner also signed an oil and 
gas lease so the consideration provided for the 
lease bonus payment constitutes a release for 
surface damages because the estate is not sev-
ered. (Most leases have the magic language, 
“Lessee shall pay for all damages caused by its 
operations for growing crops on said land,” in 
my case, there are no crops, so the operator 
argues if the lessor/landowner wanted surface 
damages they should have specified so in the 
lease.) The argument goes on into the fact that 
the SDA states nothing should be construed to 
impair an existing contractual right;3 here the 
oil and gas lease. 

 There is nothing contained in the SDA that 
states that a lessor, who is also a surface owner, 
is not entitled to the protection of the SDA. 
Operator and surface owner are both defined4 
by the SDA. If no agreement is reached prior to 
drilling, a petition must be filed and the strict 
liability of the SDA applies regardless of wheth-
er or not the landowner also owns the mineral 
estate. 

This argument is way out in left field in my 
opinion. And, most landowners are not think-
ing about contractual surface damage rights 
incident to oil and gas leases5 when they sign 
an oil and gas lease. More-
over, when they do sign a 
lease, most lessees will not 
allow them to insert sur-
face provisions because of 
the effect those types of 
provisions have on the 
marketability of the leases. 
Nonetheless, it illustrates 
the lengths that an operator 
will take to run over a land-
owner. Thus, this example 
serves as a great starting 
point for these 10 examples. 
Many times in negotiations 
for landowners, I hear the 

words “that issue will never come up.” This 
point just reinforces that eventually everything 
comes up if you don’t cover it!

2) Landowner warrants and agrees to defend title 
and landowner agrees to indemnify operator — The 
operator should be responsible for determin-
ing who owns the land the operator is drilling 
on and if they are wrong, the landowner 
should not be responsible for the operator’s 
mistake. Title problems can be expensive. The 
consideration for damages payments can many 
times be less than the legal expense for curative 
work. The landowner should not be burdened 
with this responsibility. Moreover, the appar-
ent landowner should not be exposing itself to 
additional liability to the actual owner regard-
ing representations made to the operator in 
good faith. The potential liability and risk gen-
erally outweigh the consideration received 
from surface damage payments.

3) Release to operator and any assigns for ANY 
and ALL damage relating to drill site, pits, roads, 
pipelines and all other construction or damages of 
any kind OR all claims of every kind and character 
arising out of or in any way incident to — Okla-
homa law is well settled that a lessee in an oil 
and gas lease has only such rights to the sur-
face of the leased land as may be necessarily 
incident to the exercise of his rights under the 
lease, and that he must protect the surface 
rights insofar as such incident necessity does 
not exist and must mitigate the harm to the 
surface.6 The SDA did not relax the require-
ment to protect and mitigate harm. An SDA 
release should be limited to drilling operations 
commenced under the act and related opera-
tions and nothing more.

4) Operations and continued development OR 
forever release and discharge ALL CLAIMS OR 

every claim which landowner 
now has or may have in the 
future — Oklahoma law is 
clear that although a tort 
claim can proceed with an 
SDA case, the tort claim 
must proceed under a sep-
arate and distinct proce-
dural track.7 This holding 
clearly shows that the 
intent of the SDA is to com-
pensate a landowner for 
damages to the surface 
during drilling operations 
only and that the SDA is 
not in place to compensate 

 …in my case, there 
are no crops, so the operator 

argues if the lessor/ 
landowner wanted surface 
damages they should have 

specified so in the lease.  
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for ALL CLAIMS or every possible claim which 
could arise. An operator has always been liable 
to the surface owner for damages resulting 
from unreasonable entry on the land or unrea-
sonable use to the surface.8 These types of 
claims should never be waived in surface dam-
age negotiations.

5) Release as to all claims for surface and subsur-
face soil and water — The analysis applicable to 
this type of language is very similar to the 
analysis above in No. 4. In Vastar Resources Inc. 
v. Howard,9 a jury in an SDA case considered tort 
claims in the trial on the SDA issue. The court 
was clear that these types of torts are not part of 
the SDA and must procedurally be treated sepa-
rately. Additionally, these types of claims typi-
cally fall under nuisance law which requires 
abatement10 or they can be considered trespasses 
or wrongful invasions to be enjoined.11 Again, 
these types of claims should never be waived in 
surface damage negotiations.

6) On or around the property (described as a 160-
acre tract in this particular agreement) — These 
types of descriptions are simply too broad. The 
SDA is intended to compensate for drilling 
operations and activities incident thereto. This 
should be defined by a specific location in 
square feet and any other areas utilized outside 
of the pad area should additionally be 
defined.

One big misconception is that a landowner is 
required to give an easement under the act. 
This is simply not the case. SDA negotiations 
should never be interpreted to mean an opera-
tor has a right to take any property in fee via an 
easement. An oil and gas lessee does not have 
a common law right to enter a tract of land at 
each and every available point of entry and a 
lessee does not have a common law right to 
access an oil or gas well at any specific point of 
entry regardless of the desires of the surface 
owner.12 The operator only has a right to utilize 
the surface for reasonable uses as those uses 
pertain to drilling operations. 

Finally, it is important to always remember 
the SDA covers the diminution in value to the 
surface owner’s entire property, including the 
stigma to the entire property from oil and gas 
operations.13 Just compensation for surface 
damages is the value of property taken plus 
any injury to property not taken.14 An operator 
can argue or designate a specific tract, but the 
jury can always look to the diminution in value 
to the entire property.15 

7) Perpetual right to enter the property — The 
right of an oil and gas operator to enter the 
property comes from their rights to the domi-
nant estate. Once that right no longer exists, 
there is no reason for them to be there. Thus, 
any lapses in time should be tied to their rights 
in the dominant estate. Perpetual is a long time 
and a landowner should not allow the pressure 
of an SDA case to force them to agree to this 
type of language.

8) Landowner can utilize the property subject to 
the release subject to the operator’s stipulations — 
Once again, the operator has a right to reason-
able use for its oil and gas operations, so long 
as the operator complies with the law. None-
theless, the land still belongs to the landowner 
who can do whatever they want so long as that 
does not inhibit the operator in an unreason-
able manner. Regardless, this is just another 
provision that should not be in negotiations 
under the SDA. 

9) Additional Well Bores on Same Pad — In 
Comanche Resources Co. v. Turner,16 a landowner 
had signed a release that was specific. The 
operator later entered the drilling site and 
drilled at a different location, the court held the 
first release did not cover the second hole even 
though the operator never exercised its rights 
under the first release. 

10) Drilling out of section leases — Many opera-
tors desire to drill horizontal wells in shale 
plays. This can result in desired surface loca-
tions that are adjacent to the lessee’s rights. 
Most landowners are not aware that neither the 
SDA nor the common law grants any right to an 
operator to locate a well on their surface in this 
situation. Once they figure this out a written 
agreement has usually been signed and a con-
tractual right to access will then exist. To 
expand on this issue, if the desired surface loca-
tion was never part of a fee tract underneath the 
lessee’s mineral interest to be developed, there 
is no common law or statutory right for the 
surface location. This issue is a bit more com-
plex where you have a lease covering two sepa-
rate units with the surface location on one unit 
and the extraction of minerals from the adjacent 
unit. With that said, there is no case law or stat-
ute in Oklahoma supporting the position that a 
lease covering separate units grants surface 
rights for exploration in an adjacent unit. And, 
one of the most widely recognized oil and gas 
treatises quashes any theory of an operator’s 
right of access absent an express written agree-
ment of the surface owner.17 The important 
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thing to remember here is that it is very unlike-
ly that an operator can force the location through 
the SDA if the landowner does not want the 
well on their property.

These 10 examples were not all contained in 
one release, but they are all examples of lan-
guage or attempts to go beyond the SDA. All of 
the examples listed above are from preliminary 
negotiations with landowners that I represent-
ed prior to the filing of an SDA case. When a 
landowner is faced with signing an overly 
broad release or proceeding under the SDA, I 
would advocate for the later. Y ou have cer-
tainty with the SDA as you know when the 
assessment of damage stops and when you 
have the right to go back into court for addi-
tional claims or damages, if any. If you end the 
SDA process at the appraisal stage, you receive 
this protection and if you go to trial you receive 
the same. Many times operators and landown-
ers are reluctant to move forward to a jury trial. 
Nonetheless, the jury trial is a sacred right in 
our country that promotes community repre-
sentation, flexibility, democracy and freedom. 
The jury trial is the heart of our dispute resolu-
tion system and serves to protect the people. It 
is my belief it should be utilized if an adequate 
compromise cannot be reached.

This article should in no way be interpreted 
to be a dig toward the oil and gas industry. 
Many of the issues that arise in this article 
come about because of ignorance of the law or 
greed. My experience is that there are many 
knowledgeable operators in our state that are 
fair and operate properly. The oil and gas 
industry is arguably the most important to our 
state’s economy and I support it. Nonetheless, 
negotiations with landowners should be fair. 
When that happens, the wealth can be spread 
and goodwill will result. This creates a better 
environment for landowners and operators to 

coexist, prosper, preserve and utilize two of 
our state’s most precious natural resources.

1. 52 OS §§ 318.2 to 318.9
2. Ward Petroleum Corporation v. Stewart, 2003 OK 11, 64 P.3d 1113.
3. 52 OS § 318.7
4. 52 OS § 318.2
5. “While an oil and gas lease carries within its implications, if not 

within its expression, such rights as to the surface as may be necessar-
ily incident to performance of the objects of the contract, yet it is well 
settled that the implications go no further, and that the holder of a 
mining or oil and gas lease must protect the surface of the ground in 
so far as such incident necessity does not exist.” See, also, Cosden Oil & 
Gas Co. v. Hickman et al., 114 Okl. 86, 243 P. 226; Sanders v. Davis, 79 Okl. 
253, 192 P. 694, and Rennie v. Red Star Oil Co., 78 Okl. 208, 190 P. 391.

6. Pulaski Oil Company v. Conner, 62 Okl. 211, 162 Pac. 464 (1916).
7. Ward Petroleum Corporation v. Stewart, 2003 OK 11, 64 P.3d 1113.
8. Lone Star Producing Co. v. Jury, 1968 OK 124, 445 P.2d 284; Wilcox 

Oil Co. v. Lawson, 1959 OK 138, 341 P.2d 591.
9. Vastar Resources Inc. v. Howard, 2002 OK CIV APP 13, 38 P.3d 236.
10. 50 O.S. §13 and Sheridan Oil Co. v. Wall, 1940 OK 225,103 P.2d 

507, 510; Tenneco Oil Co. v. Allen, 1973 OK 129, 515 P.2d 1391, 1392; 
Meinders v. Johnson, 2006 OK CIV APP 35, 134 P.3d 858. 

11. Angier v. Mathews Exploration Corp., 1995 OK CIV APP 109, 905 
P.2d 826.

12. Lierly v. Tidewater Petroleum Corp., 2006 OK 47, 139 P.3d 897.
13. Chesapeake Operating Inc. v. Loomis, 2007 OK CIV APP 55, 164 

P.3d 254.
14. Williams Natural Gas Co. v. Perkins, 1997 OK 72, 952 P.2d 483.
15. Bays Exploration Inc. v. Jones, 2007 OK CIV APP 111, 172 P.3d 217. 
16. Comanche Resources Company v. Turner, 2001 OK CIV APP 127, 33 

P.3d 688.
17. Williams & Meyers, Oil and Gas Law, Vol. 1 §218.4. 

Trae Gray is a natural 
resources trial lawyer. Since 
opening his Coalgate office 
in 2007, he’s handled over 
300 energy industry matters 
for landowners and was 
recently chosen as the attor-
ney of choice for the Okla-
homa Landowners Associa-
tion. He does criminal 
defense work where he suc-

cessfully defended an innocent Norman Ranger in the 
politically charged allegations of computer crimes and 
conspiracy. 
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On March 26, 2009, the Oklahoma attorney 
general, in Opinion 09-5, interpreted the impact 
of the 2006 legislative recodification of a 2003 
act (the “Well Site Safety Zone Act”).1 The A.G. 
opinion declared that the 2006 recodification 
clarified and confirmed that there was indeed 
a prohibition on the location of a habitable 
structure within 125 feet of an oil and gas well-
bore, and within 50 feet of related surface 
equipment, “regardless of whether the struc-
ture is located on the surface land on which the 
oil and gas well is located or on adjacent 
lands.”2 

The apparent public purpose for the creation 
and maintenance of a safety zone is for the 
convenience and safety of the oil and gas 
operator who must continually have access to 
the well site, and for the safety of the home 
occupants who will find themselves being 
neighbors with a pump jack, tank battery and 
other oil field equipment.

This A.G. opinion makes it clear that through 
the 2006 recodification the Legislature had suc-
cessfully overruled an earlier 2006 Oklahoma 
Supreme Court decision.3 The 2006 court hold-
ing had severely limited the impact of the Well 
Site Safety Zone Act by concluding that this 
safety zone was created only in the instance 
where the surface interest on which the house 
was about to be built was owned by the same 
person who held title to the surface on which 
the well site sat. Under this 5 to 4 Supreme 
Court ruling, if the surface land on which a 
house was to be built was owned by someone 
other than the owner of the land under the well 
site itself, the 125-foot safety zone limitation 
did not apply. Consequently, a subdivision 
developer could avoid this construction limita-
tion by conveying the home construction site to 

a builder or other third party, thereby creating a 
difference in ownership of the two tracts. Mak-
ing such conveyance is the standard practice, 
and its result helps achieve a developer’s pri-
mary goal which is to maximize the land avail-
able for residential development purposes.

Specifically, the A.G. opinion held: 

Because 52 O.S.Supp.2008, §320.1 is no longer 
part of the Oklahoma Surface Damages Act, it 
must be read as an independent statute, prohib-
iting a habitable structure from being located 
within 125 feet of an active oil and gas well, or 
within 50 feet of surface equipment necessary to 
the operating of an active oil and gas well, 
absent the written agreement of the surface 
owner and the operator otherwise. The prohibi-
tion of a habitable structure in Section 320.1 
applies regardless of whether the structure is 
located on the surface lands on which the oil 
and gas well is located, or on adjacent lands.

STEP-BY-STEP SUMMARY OF THE 
ANALYSIS

The sequence of events leading to the attor-
ney general’s conclusion is as follows:

1) �The Surface Damages Act was enacted in 
1982, providing for payment – by the oil 
and gas operator to the owner of the title 
to the surface lands underlying the well 
site – of compensation to offset the dimi-
nution in value of the surface, caused by 
the intrusion of a well site.4 

2) �The Well Site Safety Zone Act was enact-
ed in 2003, providing for a prohibition 
against the location of a habitable struc-
ture (e.g., a house) within 125 feet of the 
wellbore.5 

Real Property Law Section

Well Site Safety Zone Act
New Life for Act
By Kraettli Q. Epperson

 SECTION NOTE
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3) �The Oklahoma Supreme Court issued an 
opinion in 2006 (the “YDF Case”) declar-
ing that due to the section numbering 
the 2003 Well Site Safety Zone Act was 
part of the 1982 Surface Damages Act 
and, due to the definitions language of 
the Surface Damages Act, there would not 
be a safety zone created in the situation 
where the lot owner or builder who was 
seeking to construct a home on his own 
land within 125 feet of a wellbore did not 
also own the surface under the well site.6 

4) �Within days after the YDF Case decision 
was handed down, the Oklahoma Legis-
lature began the drafting and enactment 
of legislation which had the sole func-
tion of recodifying (i.e., renumbering) 
the Well Site Safety Zone Act to move its 
location within the statutes away from 
its previous position adjacent to the Sur-
face Damages Act. Specifically, the Sur-
face Damages Act was initially codified 
at 52 O.S. §§318.2 to 318.9, and the Well 
Site Safety Zone Act was renumbered 
from 52 O.S. §318.10 to become §320.1.7 

5) �As of March 26, 2009, the impact of the 
2006 recodification of the Well Site Safety 
Zone Act was examined and explained 
by this new A.G. opinion. The Well Site 
Safety Zone Act, as of the date of its 
recodification in 2006, prohibits the con-
struction or location of any habitable 
structure within 125 feet of the well bore, 
without regard to who owns the surface 
under the planned structure.8 

CONSEQUENCES OF ATTORNEY 
GENERAL OPINION

The state constitution establishes the Office 
of the Attorney General, and the A.G.’s duties 
and responsibilities are prescribed by statute.9 
The A.G. is the chief law officer of the state.10  

As the state’s “chief law officer,” the A.G. has 
been entrusted with the duty of providing 
legal guidance to public officers and advising 
them on questions of law which relate to their 
official duties.11 

In analyzing the weight to be given to an 
A.G.’s opinion, the opinions are “persuasive 
authority,” making them the equivalent of an 
opinion of the Court of Civil Appeals.12 

An A.G.’s opinion is binding upon the state 
officials whom it affects. Public officers have 

the duty to follow those opinions until they are 
judicially relieved of compliance.13 

It is the duty of local public officers, includ-
ing county officers, to follow and not disregard, 
the advice of the A.G.14 

Hereafter, any and all state bodies, for exam-
ple the Corporation Commission, and any and 
all counties and cities, including those approv-
ing subdivision plats and zoning applications 
and issuing residential building and occupancy 
permits, are on notice that they must abide by 
this pronouncement. 

A public officer’s failure to heed the A.G.’s 
advice to perform a duty required by law may 
result in civil penalties; while one who acts in 
conformity with the A.G.’s advice is afforded 
the law’s protection from civil liability, as well 
as from forfeiture of office.15 Whether this new 
A.G. opinion will rise to the level of being 
“advice to perform a duty required by law” is 
as yet unclear, but it certainly breathes new life 
into the Well Site Safety Zone Act. Other unan-
swered questions also remain, such as what to 
do about violations arising between 2006 and 
the present, and who bears the liability for 
financial loss for the homeowner’s diminution 
in value upon resale, or for the costs for reloca-
tion of the home or well.

This A.G. opinion confirms that the Well Site 
Safety Zone Act acts as a sword in the hands of 
oil and gas operators attempting to beat back 
encroachments around their operating wells,16 
and as a shield to subsequent challenge if the 
surface owner and operator reach a written 
agreement to allow development closer than 
125 feet.17 

1. A copy of this Attorney General Opinion 09-5 may be found 
online at: www.oag.state.ok.us, click on “Opinions,” click on “Recent 
Attorney General Opinions” and click on Attorney General Opinion 
09-5. Legal research on this matter was provided to the attorney gener-
al’s office, through the requesting state representative, by this attorney 
author, Kraettli Q. Epperson, OKC. Mr. Epperson gratefully acknowl-
edges receiving input in the development of such research from attor-
neys Doug Wilguess and Shawn Roberts, both of OKC, and University 
of Oklahoma law student Blaine Dyer.

2. 52 O.S.Supp.2003 §318.10, recodified as 52 O.S.Supp.2006 §320.1, 
provides: 

A. After the effective date of this act, it shall be unlawful to locate 
any habitable structure within:

1. A radius of one hundred twenty-five (125) feet from the 
wellbore of an active well; or
2. A radius of fifty (50) feet from the center of any surface 
equipment or other equipment necessary for the operation of 
an active well, including, but not limited to, hydrocarbon and 
brine storage vessels, tanks, compressors, heaters, separators, 
dehydrators, or any other related equipment.
B. Provided, however, the provisions of this section shall not  
prohibit an operator and surface owner from agreeing in writ-
ing to setback provisions with distances different from those 
set forth in this section.

3. YDF v. Schlumer Inc., 2006 OK 32, 136 P.3d 656
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4. The “Surface Damages Act,” 52 O.S.Supp.2001 and Supp.2008 
§§318.2-318.9

5. The “Well Site Safety Zone Act,” 52 O.S.Supp.2003 §318.10
6. YDF, 2006 OK 32, 136 P.3d 656
7. 52 O.S.Supp. 2003 §318.10 and 52 O.S.Supp.2006 §320.1
8. OK AG Opin. 09-5; it should be noted that the Well Site Safety 

Zone Act includes language in part B allowing the oil and gas operator 
and the owner of the residential construction site to modify this 125-
foot rule, presumably to allow the reconfiguration of the circular area 
into a rectangular zone which better fits the topography, the equip-
ment layout, and the access needs of the parties.

9. OK Const. Art. VI, §1; 74 O.S. §18b(A)(5) and (A)7, and 75 O.S. 
§26.1

10. 74 O.S. §18
11. Hendrick v. Walters, 1993 OK 162, ¶19, 865 P.2d 1232, 1243
12. National Cowboy Hall of Fame and Western Heritage Center v. State 

of Oklahoma Ex Rel. The Oklahoma Human Rights Commission, 1978 OK 
76, ¶11, 579 P.2d 1276, 1279

13. Hendrick v. Walters, 1993 OK 162, ¶20, 865 P.2d 1232, 1244
14. Rasure v. Sparks, 1919 OK 231 ¶¶0, 7, 183 P. 495, 496 and 498
15. Hendrick v. Walters, 1993 OK 162, ¶20, 865 P.2d 1232, 1244
16. 52 O.S.Supp.2006 §321.0(A)
17. 52 O.S.Supp.2006 §321.0(B) 

Kraettli Q. Epperson graduated 
from OU (B.A., political sci-
ence) and from OCU (J.D. in 
1978). He is a partner with Mee, 
Mee, Hoge & Epperson in Okla-
homa City focusing on real prop-
erty and mineral litigation and 
acquisitions. He is chair of the 
OBA Title Examination Stan-

dards Committee, teaches “Oklahoma Land Titles” at 
the OCU School of Law, and publishes and lectures 
on real property law.
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INVESTIGATOR
OFFICE OF THE GENERAL COUNSEL — OKLAHOMA BAR ASSOCIATION

Applications are now being accepted for a position as an Investigator for the 
Office of the General Counsel, Oklahoma Bar Association. The investigators 
review allegations against members of the bar which may involve violations of 
The Rules of Professional Conduct. Duties include interviewing witnesses, review-
ing legal documents and financial statements, preparing reports, and testifying 
at disciplinary and reinstatement hearings before the Professional Responsibility 
Tribunal. Applicants with a degree from an accredited university or professional 
experience preferred. Applicants must possess excellent writing skills, and be 
able to work independently. Some travel may be required. Prior law enforce-
ment, accounting, legal or investigative experience strongly preferred. Salary 
negotiable, depending upon credentials and experience. Excellent benefits 
including retirement, health, and life insurance. Resumes and cover letters 
should be submitted by May 30, 2009 to Gina L. Hendryx, General Counsel, 
Oklahoma Bar Association, P.O. Box 53036, Oklahoma City, OK 73152 or elec-
tronically to ginah@okbar.org.

THE OKLAHOMA BAR ASSOCIATION IS AN EQUAL OPPORTUNITY EMPLOYER
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OBA/CLE Presents

2009 Oklahoma School Law: Lessons
Learned Along the Way

Oklahoma City
DATE & May 14, 2009
LOCATION: Oklahoma Bar Center

1901 N. Lincoln Blvd.

CLE CREDIT: This course has been approved by the Oklahoma Bar Association Mandatory Continuing Legal
Education Commission for 6 hours of mandatory CLE credit, including 1 hour of ethics.

TUITION: $150 for early-bird registrations with payment received at least four full business days prior to
the seminar date; $175 for registrations with payment received within four full business days of
the seminar date.  Register online at www.okbar.org/cle. This program will be webcast. For
details go to www.legalspan.com/okbar/webcasts.asp. NOTE: Tuition for webcast varies from
live program tuition.

CANCELLATION
POLICY: Cancellations will be accepted at any time prior to the seminar date; however, a $25 fee will be

charged for cancellations made within four full business days of the seminar date.
Cancellations, refunds, or transfers will not be accepted on or after the seminar date.

Program Planner/Moderator
Karen L. Long, Rosenstein, Fist & Ringold, Tulsa

8:30 a.m. Registration & Continental Breakfast

9:00 Cyber-bullying in Schools -  When High-Tech Threats Equal Liability: Student Rights

Versus School Safety

Karen L. Long

9:50 Break

10:00 Title IX - The Changing Face of Title IX Liability for School Districts: Section 1983 Liability

for Sex Discrimination in Schools

Phyllis Walta, W alta & W alta, Hennessey

10:50 Title IX and School Sports - A Decade of Change: Liability for Schools That Disregard Title

IX

Doug Mann, Rosenstein, Fist & Ringold, Tulsa

11:40 Networking lunch (included in registration)

12:10 E-Discovery in Schools - Avoiding the Land Mines: What Every Records Retention Policy

Must Include (ethics)

Andy Fugitt, Center for Education Law, Inc., Oklahoma City

1:00 What Every Lawyer Should Understand About Employee Due Process and the School

Administrator: Top Five Mistakes Schools Make When Administrators are Terminated

Julie Miller, Oklahoma State School Board Association, Oklahoma City
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Full Name____________________________________________________

Firm ________________________________________________________

Address _____________________________________________________

City ______________________________  State ________Zip_________

Phone (  ) _______________________ E - Mail _____________

Are you a Member of OBA?  Yes  No OBA Bar#________________
Make Check payable to the Oklahoma Bar Association and mail entire page
to: CLE REGISTRAR, P.O. Box 53036  Oklahoma City, OK  73152
For  Visa  Master Card  AMEX  Discover Fax (405) 416-7092
 Phone •(405) 416-7006
or Mail 
Credit Card# Exp.date___________
Authorized Signature

1:50 Break

2:00 The Cutting Edge of Special Education and What it Means to Oklahoma Children: The

Role of the Disability Law Center in School/Parent Disability Disputes

Kayla Bower, Oklahoma Disability Law Center, Oklahoma City

2:50 Adjourn

2009 Oklahoma School Law: Lessons
Learned Along the Way

G  Oklahoma City

 May 14, 2009

G  Materials only $80

Register online at www.okbar.org
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OBA Launches 
Oklahoma Bar Circle

 MEMBER BENEFIT

This month marks the 
launch of a new OBA member 
benefit called Oklahoma Bar 
Circle. It is a social networking 
site designed for use by Okla-
homa lawyers. You may think 
you have no interest in online 
social networking. But, this 
new service is valuable to each 
and every Oklahoma Bar 
Association member as a	
marketing tool among your 
fellow lawyers. 

One shorthand way of think-
ing of Oklahoma Bar Circle is 
that it is like Facebook for 
Oklahoma lawyers, but access 
is allowed only to other Okla-
homa lawyers.

But if you have not partici-
pated on Facebook or other 
online social networking sites 
before, it may be helpful to 
think of Oklahoma Bar Circle 
as an online pictorial directory 
— just like you might have for 
a church or civic organization. 
As you see in the examples 
accompanying this article, 
searching for your information 
in our MyOkbar service yields 
basic information from our 
database. It is routine “name, 
rank and bar number” type of 
information. With Oklahoma 

Bar Circle, you can 
complete an online 
profile with lots of 
content including 
personal photo, 
your job description, 
your work and edu-
cation history and 
other items.

“Another use for 
the site is its men-
toring potential,” 
OBA President Jon Parsley 
said. “Users can post a mes-
sage seeking advice, and that 
message can be read by hun-
dreds of other lawyers who 
can respond with the informa-
tion you need.”

Signing up for Oklahoma 
Bar Circle is easy. You use the 
same login information as you 
use for MyOkbar. You can find 
a link to the new service at our 
Oklahoma bar Web site at 
www.okbar.org or the direct 
link is www.okbar.org/ele-
mental/barcircle.htm. 

Eventually, you will be able 
to log onto this service direct-
ly from our primary Web site 
like you do with Fastcase, but 
because many of you have 
security set very high in your 
browser, we want you to be 

able to read some information 
on allowing cookies to make 
sure that you can log in.	
This only needs to be done 
one time.

As we have noted, Oklaho-
ma Bar Circle is a secure, 
closed community accessible 
only to Oklahoma lawyers. 
You shouldn’t have the expe-
rience that many have had on 
Facebook of old friends post-
ing your high school pictures 
online for your current profes-
sional colleagues to see. (Of 
course, if you went to high 
school with another Oklaho-
ma lawyer, you will just have 
to rely on their discretion.)

You may note that some of 
the information isn’t really 
customized for the legal pro-
fession yet. We’re trailblazers 

New Service Allows Oklahoma Lawyers 
to Connect Online

By Jim Calloway, Director, 
OBA Management Assistance Program
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in this area, with Texas Bar Circle 
having launched the first online 
social network for lawyers and 
California in the process of 
launching a similar service. So, 
please understand there will be 
improvements in the future.

Some of you will use Bar Circle 
as a marketing platform to make 
other Oklahoma lawyers aware of 
the services you provide and 
obtain referrals from other law-
yers.

Many of you have jobs outside 
of private law practice, and while 
you will want to have your cur-
rent employment information 
online, you may use Oklahoma 
Bar Circle to show off photos of 
your family, make a public online 
journal or join groups relating to 
hobbies or other non-business 
interests. Oklahoma Bar Circle 
need not be just about business. 
You can join (or create) groups 
based on your location, interests 
or hobbies. Oklahoma Bar Cir-
cle could be used to talk about 
first-time parenting, golf or 
other sports, to discuss and 
recommend restaurants or to 
organize a gathering.

In fact, we understand one of 
the more popular activities in 
Texas Bar Circle is lawyers 
who are amateur photogra-
phers sharing their photos 
online.

You can form and join public 
groups on Oklahoma Bar Cir-
cle, but invitation-only private 
groups are also allowed. We 
hope that OBA committees and 
sections will make good use of 
this resource to increase their 
member interaction.

My hope is that Oklahoma 
Bar Circle will not be consid-
ered as advertising under the 
ethics rules since only other 
lawyers can access it, but we 
will have to wait for further 
guidance on that subject.

When your fellow lawyers look for you in Oklahoma Bar Circle, 
they find: 
 

When your fellow lawyers look for your information online 
in MyOkbar, they find this:
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Tips for 
Oklahoma Bar Circle

• �MyProfile is the part of 
your Oklahoma Bar Circle 
information that is displayed 
to other bar members. Your 
home page is for you to 
customize and use.

• �Only enter the information 
you want displayed to all 
other Oklahoma lawyers. You 
may not want to include your 
home phone number.

• �By default, Oklahoma Bar 
Circle sends out a lot of 
e-mail reminders when items 
are posted by others. On your 
first visit, you will likely want 
to go to MyAccount and 
uncheck several of the boxes 
under “Send me an E-mail 
when” and “Opportunity Set-
tings.”

• �If you have a blog, you abso-
lutely must enter its feed into 
My Blog so that everyone can 
see your latest posts as you 
make them.

We hope to see you participate in 
Oklahoma Bar Circle, 

the Oklahoma Bar Association’s 
latest new member benefit.  

Once you join Oklahoma Bar Circle, you will build 
your network by searching for and inviting friends and 
colleagues. Start with people you know (known as 
“friends” in Oklahoma Bar Circle) and then connect 
with their friends and colleagues (“friends-of-friends”). 
Think of the concept of “six degrees of separation.” You 
know Sarah, Sarah knows Mike, and Mike knows Kevin 
Bacon. The same concept works within Oklahoma Bar 
Circle. You know your law school classmate, your class-
mate knows Martha, and Martha may know the general 
counsel of a potential client or the managing partner of 
a firm you want to work for. Oklahoma Bar Circle 
shows you these connections and lets you visualize 
your existing extended network. By building your	
network and inviting your friends to do the same, your 
reach throughout the community will grow over time.

Don’t worry that you might end up with friends you 
don’t want. Oklahoma Bar Circle is permission-based, 
which means you choose who you network with and 
add as friends. If needed, you can even block users you 
don’t want to communicate with. 
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SEARCH PROCESS

The position of general	
counsel is an extremely impor-
tant one within the state’s legal 
community and much effort 
was devoted to finding the	
right individual.

I had every confidence in	
former OBA President Gary C. 
Clark of Stillwater, who served 
as Search Committee chair, and 
his committee members, who 
included several past presidents 
as well as current bar leaders. 
They conducted a nationwide 
search that involved both print 
and online resources and were 
very  thorough in their process 
of considering many  qualified 
candidates. They volunteered 
many hours of their time, and 
they deserve a great deal of 
thanks for their hard work.

Other Search Committee 
members were Molly Bircher, 
Tulsa; Luke Gaither, Henryetta; 
Bill Grimm, Tulsa; Linda Samu-
el-Jaha, Oklahoma City; Jon K. 
Parsley, Guymon; David Petty, 
Guymon; Allen M. Smallwood, 
Tulsa; Linda S. Thomas, Bartles-
ville; Harry Woods, Oklahoma 
City and Michael E. Smith, 
Oklahoma City.

The Search Committee select-
ed candidates to be interviewed, 
conducted interviews and	
recommended three final	
candidates. The Board of	
Governors, together with	
PRC members, conducted	
additional interviews before 
deciding upon a final selection.

Of course with Gina assuming 
the responsibilities of general 
counsel, it creates a vacancy in 
the OBA ethics counsel position. 
A search for that individual is 
currently underway.

It makes me feel good to have 
accomplished my #1 goal as 
OBA president, and I have every 
confidence that in Gina Hen-
dryx we indeed found the right 
person for the job. 

cont’d from page 1012

FROM THE 
PRESIDENT ETHICS COUNSEL 

NEEDED

Applications are being accepted for a full-time	
Ethics Counsel for the Oklahoma Bar Association. 

Responsibilities of the Ethics Counsel shall include:

•    �Answering ethics questions from members of the 
Oklahoma Bar Association, memorializing advice 
given and reporting as directed,

•    �Working with the Legal Ethics Advisory Panel to 
produce practical written advice or opinions.

•    �Monitoring attendance and compliance of	
diversion program attendees,	

•    �Creating, supervising and administering classes 
to include:	
(a)	 Trust account classes, and	
(b)	 Ethics classes,

•    �Coordinating with Management Assistance Pro-
gram and Lawyers Helping Lawyers Assistance 
Program regarding participants referred to those 
programs,

•    �Teaching ethics, Continuing Legal Education 
classes, and

•    �Researching and writing ethics material for	
the Oklahoma Bar Association Web site and the 
Oklahoma Bar Journal.	

The Ethics Counsel shall be a member in good stand-
ing of the Oklahoma Bar Association or eligible for 
such membership and shall have been licensed for at 
least five (5) years prior to retention. Applicants should 
have excellent research and writing skills. Private prac-
tice experience is strongly preferred. Salary negotiable, 
depending upon experience. Excellent benefits include 
retirement, health and life insurance.

Resumes, together with a cover letter and references, 
should be submitted no later than June 23, 2009,	
to Ethics Counsel, Oklahoma Bar Association, P.O.	
Box 53036, Oklahoma City, Oklahoma 73152 or	
ethicscounsel@okbar.org. 

An equal opportunity employer
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The winners of the 2009 OBA awards will 
be honored in November at the OBA Annual 
Meeting. The winners will be determined by 
the OBA Board of Governors upon recom-
mendation of the OBA Awards Committee 
from nominations received on or before Aug. 
14, 2009. 

Anyone can submit an award nomination. 
Anyone nominated can win. So, don’t just 
sit there; start writing your short, concise 
nomination today. Not sure how to write the 
nomination? Use the form provided online at 
www.okbar.org.

Don’t like forms? Okay. Me neither. 
So, follow these rules:

• �The entire nomination cannot exceed five  
8 1/2” x 11” pages. (This includes exhibits.)

• �Make sure the name of the person being 
nominated and the person (or organization) 
making the nomination is on the nomination. 

• �If you think someone could receive 
awards for more than one category, only 
do one nomination. The OBA Awards 
Committee may consider the nominee for 
an award in the category other than one in 
which you nominated the person.

• �You can mail, fax or e-mail your 
nomination. E-mails should 
be sent to jeffk@okbar.org.

And the 2009 OBA Award 
Goes to...
By Renée Hildebrant

OBA AWARDS

President Jon 

Parsley could be 

presenting an 

award to 	
someone you 

respect enough 

to nominate.
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Pontotoc County Bar Association members receive the outstanding county bar award from 2008 OBA Vice President Mike Mordy.

Here is the list of award 
categories along with the names 
of last year’s winners:
Outstanding County Bar  
Association Award 
for meritorious efforts and activities
2008 Winners: Cleveland County Bar 	
Association & Pontotoc County Bar 	
Association

Hicks Epton Law Day Award
for individuals or organizations for 
noteworthy Law Day activities
2008 Winners: Bryan County Bar Association 
and Tulsa County Bar Association

Golden Gavel Award
for OBA Committees and 
Sections  performing with a 
high degree of  excellence
�2008 Winner: Work/Life Balance 	
Committee

Liberty Bell Award
for nonlawyers or lay organizations for pro-
moting or publicizing matters regarding the 
legal system
2008 Winner: Central Oklahoma Association	
of Legal Assistants, Oklahoma City 

Outstanding Young Lawyer Award
for a member of the OBA Young Lawyers 
Division for service to the profession
2008 Winner: Christopher L. Camp, Tulsa

Earl Sneed Award
for outstanding continuing legal education 
contributions
2008 Winner: Julie Simmons Rivers,	
Oklahoma City

Award of Judicial Excellence
for excellence of character, job performance 
or achievement while a judge and service to 
the bench, bar and community
2008 Winners: Judge Doyle Argo, Oklahoma 
City & Judge Vicki Robertson, Oklahoma City

Winning is exciting! See how 
happy Pontotoc County Bar 
Association members were 
when  they received the Out-
standing County Bar Association 
Award. So, be sure and nominate 
a colleague, or two, today. 
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Fern Holland Courageous Lawyer Award
to an OBA member who has courageously 
performed in a manner befitting the  
highest ideals of our profession
2008 Winner: Robert J. McCarthy,	
El Paso, Texas

Outstanding Service to the Public Award
for significant community service by an 
OBA member
2008 Winner: S. Douglas Dodd, Tulsa

Award for Outstanding Pro Bono Service 
by an OBA member
2008 Winner: Jim Webb, Oklahoma City

Joe Stamper Distinguished Service Award
to an OBA member for long-term service to 
the bar association or contributions to the 
legal profession
2008 Winner: Bob E. Bennett, Ada	

Neil E. Bogan Professionalism Award
to an OBA member practicing 10 years or 
more who for conduct, honesty, integrity and 
courtesy best represents the highest stan-
dards of the legal profession
2008 Winner: Judy Hamilton Morse, 	
Oklahoma City

John E. Shipp Award for Ethics 
to an OBA member who has truly exempli-
fied the ethics of the legal profession either 
by 1) acting in accordance with the highest 
standards in the face of pressure to do  
otherwise or 2) by serving as a role 
model for ethics to the other members 
of the profession
2008 Winner:  Ronald Main, Tulsa

2008 OBA Vice President Mike Mordy	presents Tulsa attorney Ron Main with the John E. Shipp Award for Ethics.

“Receiving an OBA award meant a 

lot to me because it was recognition 

from my peers, which was especially 
meaningful and gratifying.”

...Ron Main

Alma Wilson Award
to an OBA member who has made a 
significant contribution to improving 
the lives of Oklahoma children
2008 Winners: Renée DeMoss, Tulsa &	
Judge Richard A. Woolery, Sapulpa

Trailblazer Award
to an OBA member or members who by their 
significant, unique visionary efforts have had 
a profound impact upon our profession and/
or community and in doing so have blazed a 
trail for others to follow
2008 Winner: Judge Thomas S. Landrith, Ada

Ms. Hildebrant, who serves as OBA Awards	
Committee chairperson, is trial court administra-
tor for Oklahoma County District Court.
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The selection of qualified persons for appointment to the 
judiciary is of the utmost importance to the administration of 
justice in this state. Since the adoption of Article 7-B to the 
Oklahoma Constitution in 1967, there has been significant 
improvement in the quality of the appointments to the bench. 
Originally, the Judicial Nominating Commission was involved 
in the nomination of justices of the Supreme Court and judges 
of the Court of Criminal Appeals. Since the adoption of the 
amendment, the Legislature added the requirement that 
vacancies in all judgeships, appellate and trial, be filled by 
appointment of the governor from nominees submitted by the 
Judicial Nominating Commission.

The commission is composed of 13 members. There are six 
non-lawyers appointed by the governor, six lawyers elected by 
members of the bar, and one at large member elected by the 
other 12 members. All serve six-year terms, except the member 
at large who serves a two-year term. Members may not suc-
ceed themselves on the commission.

The lawyers of this state play a very important role in the 
selection of judges since six of the members of the commission 
are lawyers elected by lawyers. The lawyer members are elect-
ed from each of the six congressional districts as they existed 
in 1967. (As you know, the congressional districts were 
redrawn in 2002.) Elections are held each odd numbered year 
for members from two districts.

2009 ELECTIONS

This year there will be elections for members in Districts 5 
and 6. District 5 is composed of a part of Oklahoma County. 
District 6 is composed of counties in the western and north-
western part of the state.

Lawyers desiring to be candidates for the Judicial Nominat-
ing Commission positions have until Friday, May 15, 2009, at 5 
p.m. to submit their Nominating Petitions. Forms are available 
at www.okbar.org. Ballots will be mailed on June 5, 2009, and 
must be returned by June 19, 2009, at 5 p.m.

The Judicial Nominating
Commission Elections

 BAR NEWS

COUNTIES

District No. 5
Oklahoma (Part)*

District No. 6 

   Alfalfa
   Beaver
   Beckham
   Blaine
   Canadian
   Cimarron
   Custer
   Dewey
   Ellis
   Garfield
   Grant
   Harper
   Kay
   Kingfisher
   Lincoln
   Logan
   Major
   Noble
   Payne
   Roger Mills
   Texas
   Woods
   Woodward
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It is important to the 
administration of justice 
that the OBA members in 
the Fifth and Sixth Congres-
sional Districts become 
informed on the candidates 
for the Judicial Nominating 
Commission and cast their 
vote. The framers of the 
constitutional amendment 
entrusted to the lawyers the 
responsibility of electing 
qualified people to serve on 
the commission. Hopefully, 
the lawyers in the Fifth and 
Sixth Congressional Dis-
tricts will fulfill their responsibility by voting 
in the election for members of the Judicial 
Nominating Commission.

The Congressional  
Districts are those existing  

at the date of the adoption of  
Article 7-B of the  

Oklahoma Constitution.

TEXAS WOODS ALFALFA GRANT KAY OSAGE
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S
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IN
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TO
N

NOWATA CRAIG OTTAWA

DELAWARE

MAYES
ROGERS
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CREEK

OKFUSKEE
McINTOSH

HASKELL

LEFLORE
LATIMER

PUSHMATAHA

PITTSBURG

HUGHES

ATOKA

COAL

PONTOTOC

JOHNSTON

MARSHALL
BRYANLOVE

JEFFERSON

CARTER

STEPHENS

COTTON
TILLMAN

COMANCHE

MURRAY

GARVIN

McCLAIN

CLEVELAND
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AW
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O
M
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S
E
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O
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LINCOLN

OKLAHOMA
CANADIAN

GRADY

CADDO

WASHITA

KIOWA

JACKSON
HARMON

GREER

BECKHAM

CUSTERROGER MILLS

ELLIS

DEWEY

WOODWARD

MAJOR

BLAINE
KINGFISHER

LOGAN

PAYNE

NOBLEGARFIELD
PAWNEE

McCURTAIN
CHOCTAW

CIMARRON
BEAVER

HARPER

TU
LS

A

66 22
11

55

44

33

1. �Article 7-B, Section 3, of the Oklahoma 
Constitution requires elections be held in 
each odd numbered year by active mem-
bers of the Oklahoma Bar Association to 
elect two members of the Judicial Nominat-
ing Commission for six-year terms from 
Congressional Districts as such districts 
existed at the date of adoption of Article 7-
B of the Oklahoma Constitution (1967).

2. �Ten (10) active members of the association, 
within the Congressional District from 
which a member of the commission is to be 
elected, shall file with the Executive Direc-
tor a signed petition (which may be in 
parts) nominating a candidate for the com-
mission; or, one or more county bar associ-
ations within said Congressional District 
may file with the Executive Director a 
nominating resolution nominating such a 
candidate for the commission.

3. �Nominating petitions must be received at 
the Bar Center by 5 p.m. on the third Fri-
day in May.

4. �All candidates shall be advised of their 
nominations, and unless they indicate 

they do not desire to serve on the 
commission, their name shall be placed 
on the ballot.

5. �If no candidates are nominated for any 
Congressional District, the Board of Gover-
nors shall select at least two candidates to 
stand for election to such office.

6. �Under the supervision of the Executive 
Director, or his designee, ballots shall be 
mailed to every active member of the asso-
ciation in the respective Congressional Dis-
trict on the first Friday in June, and all bal-
lots must be received at the Bar Center by 5 
p.m. on the third Friday in June.

7. �Under the supervision of the Executive 
Director, or his designee, the ballots shall 
be opened, tabulated and certified at 9 a.m. 
on the Monday following the third Friday 
of June.

8. �Unless one candidate receives at least 40 
percent of the votes cast, there shall be a 
runoff election between the two candidates 
receiving the highest number of votes.

Procedures Of The Oklahoma Bar Association  
Governing The Election Of Lawyer Members To The  

Judicial Nominating Commission
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9.   �In case a runoff election is necessary in 
any Congressional District, runoff ballots 
shall be mailed, under the supervision of 
the Executive Director, or his designee, to 
every active member of the association 
therein on the fourth Friday in June, and 
all runoff ballots must be received at the 
Bar Center by 5 p.m. on the third Friday 
in July.

10. �Under the supervision of the Executive 
Director, or his designee, the runoff bal-
lots shall be opened, tabulated and certi-
fied at 9 a.m. on the Monday following 
the third Friday in July.

11. �Those elected shall be immediately noti-
fied, and their function certified to the 
Secretary of State by the President of the 
Oklahoma Bar Association, attested by the 
Executive Director.

12. �The Executive Director, or his designee, 
shall take possession of and destroy any 
ballots printed and unused.

13. �The election procedures, with the specific 
dates included, shall be published in the 
Oklahoma Bar Journal in the three issues 
immediately preceding the date for filing 
nominating resolutions.

NOTICE
JUDICIAL NOMINATING 

COMMISSION ELECTIONS
CONGRESSIONAL 

DISTRICTS 5 AND 6
Nominations for election as mem-
bers of the Judicial Nominating 
Commission from Congressional 
Districts 5 and 6 (as they existed 
in 1967) will be accepted by the 
Executive Director until 5 p.m., 
Friday, May 15, 2009. Ballots will 
be mailed on June 5, 2009, and 
must be returned by 5 p.m. on 
June 19, 2009.

ASSISTANT GENERAL COUNSEL POSITION
OFFICE OF THE GENERAL COUNSEL

OKLAHOMA BAR ASSOCIATION

Applications are now being accepted for a position as an Assistant General 
Counsel for the Oklahoma Bar Association. The Assistant General Counsel assists 
the Office of the General Counsel in screening, investigating, and prosecuting 
allegations of unethical conduct by lawyers. Applicants must be admitted to 
practice law in Oklahoma, have excellent research, writing and litigating skills, 
as well as extensive trial experience. Private practice experience strongly pre-
ferred. Salary negotiable, depending upon credentials and experience. Excel-
lent benefits including retirement, health, and life insurance. Resumes, together 
with a cover letter and writing sample should be submitted no later than May 
30, 2009 to Gina L. Hendryx, General Counsel, Oklahoma Bar Association, P.O. 
Box 53036, Oklahoma City, OK 73152 or electronically to ginah@okbar.org.

THE OKLAHOMA BAR ASSOCIATION IS AN EQUAL OPPORTUNITY EMPLOYER
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OFFICERS 
President-Elect  
Current: Allen M. Smallwood, Tulsa
Mr. Smallwood automatically becomes OBA 
president Jan. 1, 2010
(One-year term: 2010) 

Vice President 
Current: Linda S. Thomas, Bartlesville
(One-year term: 2010) 

BOARD OF GOVERNORS
Supreme Court Judicial District Three
Current: Cathy M. Christensen, Oklahoma City
Oklahoma County
(Three-year term: 2010-2012)

Supreme Court Judicial District Four
Current: Donna Dirickson, Weatherford
Alfalfa, Beaver, Beckham, Blaine, Cimarron, 
Custer, Dewey, Ellis, Garfield, Harper, Kingfisher, 
Major, Roger Mills, Texas, Washita, Woods and 
Woodward counties
(Three-year term: 2010-2012)

Supreme Court Judicial District Five
Current: Peggy Stockwell, Norman
Carter, Cleveland, Garvin, Grady, Jefferson, Love, 
McClain, Murray and Stephens counties
(Three-year term: 2010-2012)

Member-At-Large
Current: Deborah A. Reheard, Eufaula
(Three-year term: 2010-2012)

Summary of Nominations Rules

Not less than 60 days prior to the Annual Meeting, 
25 or more voting members of the OBA within the 
Supreme Court Judicial District from which the 
member of the Board of Governors is to be elected 
that year, shall file with the Executive Director, a 
signed petition (which may be in parts) nominat-
ing a candidate for the office of member of the 
Board of Governors for and from such Judicial 
District, or one or more County Bar Associations 
within the Judicial District may file a nominating 
resolution nominating such a candidate.

Not less than 60 days prior to the Annual 
Meeting, 50 or more voting members of the OBA 
from any or all Judicial Districts shall file with the 
Executive Director, a signed petition nominating a 
candidate to the office of Member-At-Large on 
the Board of Governors, or three or more County 
Bars may file appropriate resolutions nominating a 
candidate for this office.

Not less than 60 days before the opening of the 
Annual Meeting, 50 or more voting members of 
the Association may file with the Executive 
Director a signed petition nominating a candidate 
for the office of President-Elect or Vice President 
or three or more County Bar Associations may file 
appropriate resolutions nominating a candidate 
for the office.

See Article II and Article III of OBA Bylaws for 
complete information regarding offices, positions, 
nominations and election procedure. 

Vacant positions will be filled at the OBA Annual 
Meeting Nov. 4-6. Terms of the present OBA offi-
cers and governors listed will terminate Dec. 31, 
2009. Nomination and resolution forms can be 
found at www.okbar.org.

2010 OBA Board of Governors 
Vacancies

BAR NEWS 

Nominating Petition Deadline: 5 p.m. Friday, Sept. 4, 2009
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PHOTO HIGHLIGHTS 

Volunteers Create
Successful Law Day

Tulsa Municipal Judge Dan Crawford (left) is 
recognized for reaching his goal of taking 1,000 
calls during the Ask A Lawyer program. He 
reached that number the mid-afternoon April 30, 
then stayed on the rest of the day, closing at 1,072 
calls. Judge Crawford reached his mark by staying 
at the telephone for 12 hours each time the pro-
gram was scheduled, a total of 96 hours over eight 
years. He received special permission to continue 
when he accepted the municipal judge post in 
2008. Marvin Lizama, Tulsa County Bar Associa-
tion Law Week Chair, congratulated Judge Craw-
ford on his achievement.

Tom Hosty answers a call for free legal advice at the Oklahoma City phone bank. More than 2,300 calls statewide were made to this year’s Ask A Lawyer.

Lawyers across Oklahoma held many Law Day 
celebrations over the last few weeks. County bars 

sponsored events that included luncheons, award ceremo-
nies, fundraisers, presentations at local schools and 
answering phone calls for free legal advice. Take a look at 
a few ways Oklahoma lawyers celebrated Law Day 2009.

Bryan County Bar President Chris Jones presents a	

plaque to Corey St. John, who won second place in the 

10th grade statewide Law Day contest. Corey, a student 

at Bennington Public School, won for his video on	

Abraham Lincoln.

At the Lincoln County Bar Association annual Law 
Day Picnic, Richard James (right) was honored and 
presented with his 60-year OBA pin by Pat Gilmore.
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Brant Elmore fields calls for free legal advice at the 

Cleveland County Ask A Lawyer location.

Georgenia Van Tuyl answers a call at the Tulsa County 
Ask A Lawyer phone bank.

Oklahoma Supreme Court Justice James Winchester was the keynote speaker at the Okla-
homa County Law Day Luncheon. The Cat in the Hat centerpieces were donated to the 
Oklahoma County Sheriff’s Office for use in dealing with situations with small children.

Cindy Goble, Teresa Rendon, Emily Nash and Heather Roberts take part in the Oklahoma City Ask A Lawyer. Ms. Rendon and Ms. Roberts were two of the Spanish-speaking attorneys who 
volunteered this year.

H
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Cleveland County Law Day Chair Don Pope prepares for 
the Cleveland County Symposium/Open Forum, which 
compared and contrasted Abraham Lincoln’s suspension of 
the writ of habeas corpus with the recent cases dealing with 
the Guantanamo Bay detainees. This was held at the City 
Council Chamber for the City of Norman and was televised 
on the Norman city local access channel.

Lt. Gov. Jari Askins, Justice Ruldoph Hargrave and Made-lyn Hargarve at the Seminole County Bar Association Law Day luncheon in Wewoka, where the tradition for celebrating 
Law Day began.

Tulsa County bar members gather for their annual Law Day luncheon.

Jahni Tapley, Laura Ross	
Wallis and David DeBerry at 
the Tri-County (McCurtain, 
Pushmataha and Choctaw) Bar 
Association Law Day Banquet.

H
H
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A special thank you to 

for providing public service air time and for producing Ask A Lawyer.

Ask A Lawyer TV Program
Chief Justice James Edmondson
Jon Parsley, OBA President
Moderator: Dick Pryor
Panelists: �Julie Bays, Melvin Hall, Kindy Jones, 

Michelle Robertson, Michael Rose, Luke Wallace
Bill Thrash, Price Wooldridge, Earle  
Connors, Mickie Smith and all the  
production staff and crew at OETA
Bruce Fisher
Alana Haynes House
Cheryl Wattley

Ask A Lawyer Free Legal  
Information Statewide Project
All Oklahoma attorneys who volunteered to answer phones
OBA Law Day Committee Chairperson Tina Izadi 
Vice Chairperson Giovanni Perry  
and Law Day Committee members
County Law Day Chairpersons
County Bar Association Presidents

Printing Services
Printing Inc.

Caterers
Oklahoma County Bar Auxiliary
Tulsa County Bar Auxiliary
Janie Morgan
Trina Burks

to these individuals and 
groups who made  

Law Day 2009  
a success!

H H H H H H

L A W 
D A Y

2 0 0 9
H H H H H H

H H H H H H H H H H H H H

THANK YOU



Vol. 80 — No. 13 — 5/9/2009	 The Oklahoma Bar Journal	 1081

Okay, I know that pigs do 
not fly. I just could not help 
myself from borrowing from 
the headlines. Of course, it’s 
no longer swine flu — now 
it’s N1B2 or something like 
that. They had to change the 
name because it was offen-
sive to someone. I bet the 
pigs are happy. It may be too 
late for the Egyptian hogs. 
News reports state that all 
swine in that country are to 
be eradicated. Even though 
there is evidence there’s no 
danger in eating pork. I 
wonder if the pork produc-
ers will now offer to sponsor 
something for us with that 
positive plug. 

WOMEN IN LAW  
CONFERENCE

Speaking of sponsors. The 
Women in Law Committee is 
seeking sponsors for its fall 
event. On Sept. 22, 2009, they 
are having Cherie Blair, wife 
of the former British prime 
minister, as their keynote 
speaker. She is a lawyer 
accomplished in her own 
right as a barrister and law 
school professor. This should 
be a great event. Hats off 
to the Women in Law Com-
mittee for this excellent 
programming. They have 
several events planned 
around this visit, and there 
are some special sponsorship 
opportunities that are wor-
thy of notice. 

TECHNOLOGY FAIR 

On Sept. 24, 2009, we are 
having a Technology Fair 
here at the bar center. The 
event will be much more 
than a lecture on hardware 
and software. While we do 
hope for some great vendors 
to be present to showcase 
hardware and software, 
there will be CLE-quality 
presentations on practice tips 
and ethical considerations 
involving the use of technol-
ogy. You can count on Man-
agement Assistance Program 

Director Jim Calloway to put 
together a first-class event. 
In addition to the great pro-
gramming, we want to create 
a casual environment with 
free food and refreshments 
throughout the day. The 
agenda will be such that 
OBA members can come for 
an hour or stay for the day 
and leave with valuable 
information on the newest 
and best uses of technology 
in their practice.

OBA ANNUAL MEETING

Serious work has begun on 
the Annual Meeting. You 
will be seeing more on that 
later. So far I can tell you 
that it will be an incredible 
— and fun — event. The  
luncheon speaker is sensa-
tional. Also, the information 
I have seen on the plenary 
session is pretty exciting. 
Mark your calendar right 
now for Nov. 4, 5 and 6 
for the Annual Meeting in 
Oklahoma City. 

My apologies for the cheap 
shot on the headline. How-
ever, I really did want to get 
your attention to the exciting 
events we have planned for 
this fall. I have to admit 
short of seeing pigs fly there 
is nothing better than attend-
ing these events. I am per-
sonally excited about all 
three of them. When you 
work on this side of the 

FROM THE EXECUTIVE DIRECTOR

Swine Flew
By John Morris Williams

  I have to admit 
short of seeing pigs fly 
there is nothing better 
than attending these 

events.   
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curtain, you get an idea pretty 
early about how an event 
will turn out. Believe me these 
are first-rate events that are 
worthy of attending. Be 
watching the Oklahoma Bar 
Journal and our Web site for 
more information.

CONGRATULATIONS

Lastly, I want to congratulate 
our new General Counsel Gina 
Hendryx. I have enjoyed  
working with her as our ethics 
counsel, and I expect the same 
high quality work from her as 
our general counsel. With her 
moving to the General Coun-
sel’s office, we now are search-
ing for a new ethics counsel. 
There is an ad in this issue of 
the bar journal and on the 
Web site to fill this position. 
If you have an interest in the 
position, please feel free to 
contact me with any questions 
you may have beyond what is 
contained in our ad. 

To contact Executive
Director Williams,
e-mail him at johnw@okbar.org

If you would like 
to write an article 
on these topics, 
contact the editor.

Oklahoma Bar Journal  
Editorial Calendar

2009 
n �August 

Bankruptcy 
Editor: Judge Lori Walkley 
lori.walkley@oscn.net 
Deadline: May 1, 2009

n �September 
Bar Convention 
Editor: Carol Manning

n �October 
Criminal Law 
Editor: Pandee Ramirez 
pandee@sbcglobal.net 
Deadline: May 1, 2009

n �November 
Family Law 
��Editor: Leslie Taylor 
leslietaylorjd@gmail.com 
Deadline: Aug. 1, 2009

n �December 
Ethics & Professional  
Responsibility 
Editor: Jim Stuart 
jtstuart@swbell.net 
Deadline: Aug. 1, 2009

2010 
n �January

Meet Your OBA
Editor: Carol Manning

n �February
Indian Law
Editor: Leslie Taylor
leslietaylorjd@gmail.com
Deadline: Oct. 1, 2009

n �March
Workers’ Compensation
Editor: Emily Duensing
emily.duensing@oscn.net
Deadline: Jan. 1, 2010 

n �April
Law Day
Editor: Carol Manning

n �May
Commercial Law
Editor: Jim Stuart
jtstuart@swbell.net 
Deadline: Jan. 1, 2010

n �August
Access to Justice
Editor: Melissa DeLacerda
melissde@aol.com
Deadline: May 1, 2010

n �September
Bar Convention
Editor: Carol Manning

n �October
Probate
Editor: Scott Buhlinger
scott@bwrlawoffice.com
Deadline: May 1, 2010

n �November
Technology & Law Practice 
Management
Editor: January Windrix
janwindrix@yahoo.com
Deadline: Aug. 1, 2010

n �December
�Ethics & Professional 
Responsibility
Editor: Pandee Ramirez
pandee@sbcglobal.net
Deadline: Aug. 1, 2010
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Since I have been devoting 
a good deal of time to Okla-
homa Bar Circle for this issue 
of the Oklahoma Bar Journal, 
Law Practice Tips will be 
rather brief.

The last presentation of ABA 
TECHSHOW 2009 was 60 Sites 
in 60 Minutes, a program that 
is likely the longest running 
tradition of ABA TECHSHOW. 
I was honored to be asked to 
be one of the four panelists on 
that presentation this year. I 
thought I’d pass along a few 
sites to you this month.

NICB’s VINCheck at http://
tinyurl.com/cavpop is a ser-
vice provided to the public to 
assist in determining if a vehi-
cle has been reported as stolen, 
but not recovered, or has been 
reported as a salvage vehicle 
by cooperating NICB mem-

bers. To perform a search a 
Vehicle Identification Number 
(VIN) is required. A maximum 
of five VINCheck searches 
can be conducted within a 
24-hour period.

iPhone J.D. is a site for 
lawyers using iPhones. 
www.iphonejd.com

The Association of 
Corporate Counsel has many 
downloadable documents 
and resources that could 
benefit corporate counsel. 
www.acc.com/legal 
resources/quickreferences

DimDim is an interesting 
Web conferencing service that 
is free. www.dimdim.com

Babelfish from Alta Vista 
translates languages. Just paste 
in the text. A large number of 
languages are included in the 

database. www.babelfish.alta 
vista.com

PC Hell: You’ve been there 
before and you likely will be 
going back again. The site fea-
tures trouble shooting tips to 
get you out of the frying pan 
and back into productivity. 
www.pchell.com

Apple Small Business – 
Legal – Even though this site 
appears to be a marketing site 
“above the fold,” scroll down 
and you will find that it is 
really a comprehensive site for 
all things lawyer and Mac. It 
has lists with links to all legal-
specific Mac software, down-
loads and links to other 
resources like Randy Singer’s 
MacAttorney Newsletter.  
www.apple.com/business/
solutions/legal.html

And, finally, if 
you want to see 
all of the sites 
profiled at ABA 
TECHSHOW’s 60 
Sites in 60 Min-
utes, you can see 
them all at: 
http://tinyurl.
com/dll6cm. 
Most are very 
useful, but it 
was the end of a 
long conference, 
so we tossed in 
several that were 
just for fun.

LAW PRACTICE TIPS 

A Few Web Sites to Visit in 2009
By Jim Calloway, Director, OBA Management Assistance Program
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REPORT OF THE  
PRESIDENT

President Parsley reported 
he attended the Federal Bar 
Association reception, dinner 
honoring ABA President H. 
Thomas Wells Jr., breakfast 
reception honoring ABA Presi-
dent Wells, OBA luncheon 
honoring ABA President Wells, 
Board of Bar Examiners recep-
tion honoring new examiner 
Scott Williams and swearing-
in ceremony of new admittees. 
He met with OBF President 
Richard Riggs and conducted 
interviews with the General 
Counsel Search Committee.

REPORT OF THE VICE 
PRESIDENT

Vice President Thomas 
reported she attended the 
Thursday night board dinner 
at Musashi’s Restaurant, 
March meeting of Board of 
Governors, OBA lunch for 
ABA President H. Thomas 
Wells and participated in 
the General Counsel Search 
Committee interviews of 
selected applicants. 

REPORT OF THE 
PRESIDENT-ELECT 

President-Elect Smallwood 
reported he attended the 
March board meeting, worked 
with the OBA Administration 
of Justice Task Force, conduct-
ed initial interviews with the 

General Counsel Search 
Committee, scheduled a Long-
Range Planning/Budget Com-
mittee meeting for May 2009 
and prepared for the April 
Board of Governors meeting.

REPORT OF THE PAST 
PRESIDENT 

Past President Conger 
reported he attended the Bar 
Center Facilities Committee 
meeting, OCU reception 
honoring ABA President 
Wells and dinner honoring 
President Wells.

REPORT OF THE 
EXECUTIVE DIRECTOR 

Executive Director Williams 
reported he attended the 
Women’s Hall of Fame induc-
tion ceremony, swearing-in 
ceremony of new admittees, 
Bar Center Facilities Commit-
tee meeting, Leadership Acad-
emy meeting, weekly Web edi-
torial meetings, monthly staff 
celebration, directors’ meeting, 
Federal Bar Association recep-
tion, 50-year pin presentation 
and reception for Fenton 
Ramey in Canadian County, 
dinner honoring ABA Presi-
dent H. Thomas Wells, OBA 
luncheon for ABA President 
Wells, Board of Bar Examiners 
reception honoring new exam-
iner Scott Williams and East 
Central Judicial District Judi-
cial Conference in McAlester. 

He also met with OBF 
President Richard Riggs.

BOARD MEMBER REPORTS

Governor Brown reported 
he attended the OBA Bench 
and Bar Committee meeting, 
OBA luncheon for ABA Presi-
dent H. Thomas Wells, ABA 
Summit on Racial and Ethnic 
Bias in the Courtroom in Dal-
las and the OBA Board of 
Governors meeting and lun-
cheon. Governor Carter 
reported she attended the 
March board meeting, an 
American Inns of Court CLE 
program and conducted a set-
tlement conference in U.S. 
District Court, Northern Dis-
trict of Oklahoma as a volun-
teer adjunct settlement judge. 
Governor Chesnut reported 
he attended the March board 
meeting, the Thursday night 
board dinner and the meeting 
of the Ottawa County Bar 
Associati on. Governor Chris-
tensen reported she attended 
the reception at Justice 
Kauger’s home for the OCU 
Legal Affair donors and 
award recipients, OBA March 
Board of Governors meeting, 
OBA Bar Center Facilities 
Committee meeting, OBA 
Women in Law Conference 
(which she reports was out-
standing), OBA Women in 
Law Committee planning 
meetings, OBA Bench and Bar 

BOARD OF GOVERNORS ACTIONS

April Meeting Summary
The Oklahoma Bar Association Board of Governors met at the Oklahoma Bar Center in Oklahoma City on 	
Friday, April 24, 2009.
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Committee meeting, Oklaho-
ma County Bar Association 
luncheon reception honoring 
ABA President Wells and 
monthly meeting. Governor 
Dirickson reported she 
attended the March board 
meeting and Thursday night 
gathering, Custer County 
Bar Association meeting, Cli-
ents’ Security Fund meeting, 
Women in Law Committee 
meeting, CLE sponsored by 
Women in Law and OBA 
lunch for ABA President H. 
Thomas Wells. Governor 
Dobbs reported he attended 
the March board meeting, 
Professionalism Committee 
meeting, Civil Procedure 
Committee meeting, lun-
cheon for ABA President H. 
Thomas Wells, and he deliv-
ered a program on settle-
ment for Judge Swinton’s 
class. Governor Hixson 
reported he attended the 
Board of Governors Thurs-
day night dinner, March 
board meeting, Canadian 
County Bar Association pre-
sentation of OBA 50-year pin 
and reception honoring Fen-
ton Ramey and Canadian 
County Community Sentenc-
ing Planning Council. Gov-
ernor McCombs reported he 
attended the Thursday night 
social function with the 
board, Friday Board of Gov-
ernors meeting and McCur-
tain County Bar luncheon. 
He was also the emcee for 
retired Judge Gail Craytor’s 
77th birthday party. Gover-
nor Moudy reported she 
attended the March Board of 
Governors dinner and meet-
ing in Oklahoma City, 
Women in Law CLE in Okla-
homa City and the Okmul-
gee County Bar meeting 
where she presented District 
Judge John Maley with his 
50-year pin. Governor 
Reheard reported she 

attended the March Board of 
Governors meeting, Women 
in Law spring CLE “Law 
Practice Stimulus Package,” 
reception at Justice Kauger’s 
home for the OCU award 
winners, i.e., Cathy Chris-
tensen and other recipients 
and McIntosh County Semi-
Annual Bar meeting. She 
also finalized plans for the 
spring CLE and fall banquet 
as the Women in Law Com-
mittee chair. Governor 
Stockwell reported she 
attended the March Board of 
Governors meeting, Cleve-
land County Executive Com-
mittee meeting, Cleveland 
County Bar Association 
monthly meeting and CLE, 
swearing-in ceremony for 
new Cleveland County 
Judge Michael Tupper and 
OBA lunch for ABA Presi-
dent H. Thomas Wells. Gov-
ernor Stuart reported he 
attended the March Board 
of Governors dinner and 
meeting, Pottawatomie 
County Bar Association 
meeting and a luncheon for 
ABA President Wells. He 
also received and monitored 
Administration of Justice 
Task Force updates.

REPORT OF THE YOUNG 
LAWYERS DIVISION 

Governor Rose reported he 
attended the Federal Bar 
Association meeting, YLD 
board meeting, Leadership 
Academy meeting, OBA 
lunch for ABA President H. 
Thomas Wells, swearing-in 
ceremony of new admittees, 
and he met with OU Dean 
Andy Coats.

COMMITTEE LIAISON 
REPORTS

Governor Reheard report-
ed she attended a very suc-
cessful Women in Law CLE 
on Friday. She also reported 

that a Women in Law ban-
quet will be held on Sept. 22, 
2009, and thanks to Director 
Douglas’ ability to skillfully 
negotiate, they have 
obtained Cherie Blair at a 
substantially reduced rate as 
the speaker for this event.  
Governor Moudy reported 
that the OETA Ask A Lawyer 
is April 30 and Law Day is 
May 1. She encouraged 
everyone to sign up and par-
ticipate with their local coun-
ty bar or at the OETA studio. 

GENERAL COUNSEL 
REPORT 

A written status report of 
the Professional Responsibil-
ity Commission and OBA 
disciplinary matters for 
March 2009 was submitted 
for the board’s review. 

APPOINTMENT TO 
COUNCIL ON JUDICIAL 
COMPLAINTS 

The board approved Presi-
dent Parsley’s reappointment 
of Gary C. Clark, Stillwater, 
to a second five-year term 
expiring June 30, 2014. 

DOMESTIC VIOLENCE 
FATALITY REVIEW 
BOARD 

The board approved Presi-
dent Parsley’s recommenda-
tion to send the resumes of 
Gail Stricklin, Oklahoma 
City, Cindee Pichot, Noble, 
and Stasha Martin McBride, 
Oklahoma City, to the attor-
ney general for appointment 
to the position now held by 
Gail Stricklin, for a two-year 
term expiring June 30, 2011. 

NEW POLICY FOR SUB-
MITTING RULE CHANGES 

President Parsley reported 
that the proposed policy 
change was prompted by the 
recent submission of a rule 
change to the Supreme 
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Court, which was subse-
quently denied. The board 
approved the new policy on 
submitting rule changes. 

SALE OF GENERAL 
COUNSEL VEHICLE 

Executive Director Wil-
liams reported that the vehi-
cle driven by past General 
Counsel Murdock has been 
sold.

OBA AWARDS

Governor Stuart reported 
that the Awards Committee 
met, and recommends no 
changes in the awards to be 
handed out this year. He 
encouraged the board mem-
bers to talk to their local 
county bar leaders and to the 
local district judges to help 
in obtaining names to be 
submitted for each award. 
The board approved the list 
of awards to be presented 
this year. 

LEADERSHIP ACADEMY 
REPORT 

Director Douglas reported 
that they just completed 
their fourth series of two 
half-day sessions with the 
Leadership Academy. She 
said there is going to be a 
reception for the Leadership 
Academy on May 21, 2009, 
at 5 p.m. prior to the board 
dinner. President Parsley 

asked that each board mem-
ber attend the reception.

Governor Thomas and Past 
President Conger praised 
Director Douglas for her tire-
less efforts in working with 
the Leadership Academy. 
Past President Conger com-
mended Donita Douglas, 
Linda Thomas and Laura 
McConnell-Corbyn for their 
efforts in putting the Leader-
ship Academy program 
together and for its success. 
He reports that he has 
received nothing but positive 
feedback from the members 
and thanked Donita for 
“what she always does so 
well.”

OKLAHOMA BAR CIRCLE 

Director Calloway report-
ed that the OBA will be 
announcing a new member 
benefit called Oklahoma Bar 
Circle in the very near 
future. He explained that the 
circle is an online social net-
work site much like “Face-
book,” but for Oklahoma 
lawyers only. The link for the 
circle will be put on the Web 
site front page once there is 
substantial content at the 
site. He states that the mes-
sage to our members is that 
it is an online pictorial direc-
tory which takes literally five 
minutes to set up. 

EXECUTIVE SESSION

The board voted to go 
into executive session, met 
in executive session in 
which Professional Respon-
sibility Commission mem-
bers were invited to attend 
and voted to come out of 
executive session. 

GENERAL COUNSEL 
VACANCY

The board voted unani-
mously that Gina Hendryx 
be hired as the new general 
counsel for the Oklahoma 
Bar Association. The board 
then spoke with Michael 
Smith, the duly appointed 
representative of the Profes-
sional Responsibility Com-
mission, who gave the con-
currence of the PRC as to the 
hiring of Gina Hendryx as 
the new OBA general coun-
sel. (The PRC previously 
voted in its meeting with a 
quorum to give their concur-
rence to the hiring of Gina 
Hendryx.)

NEXT MEETING

The Board of Governors 
will meet at the Oklahoma 
Bar Center in Oklahoma City 
on Friday, May 22, 2009.

For summaries of previous 
meetings, go to www.okbar.org/
obj/boardactions
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The trustees of the Oklaho-
ma Bar Foundation would like 
to issue a challenge to all 
Oklahoma lawyers. No, that 
challenge is not to get out your 
checkbook and make a contri-
bution to the foundation. This 
challenge will take a little 
more effort. Our challenge is 
that each Oklahoma lawyer 
take time to familiarize him-
self or herself with the Okla-
homa Bar Foundation – how 
it is funded, how it operates, 
and, most importantly, how it 
distributes its money. If you 
take us up on that challenge, 
you will appreciate how the 
foundation strives to fulfill 
its purpose — Lawyers Trans-
forming Lives through the 
Advancement of Education,	
Citizenship and Justice for All. 
Further, you will have armed 
yourself with a cogent argu-
ment to counter those negative 
perceptions about lawyers. 
Finally, you may even be 
moved to write a check. 

You will get a good idea of 
the foundation’s activities by 
reviewing the grants it award-
ed in 2008. In its normal, 
annual grant cycle, the foun-
dation awarded 19 grants, 
totaling over $800,000. In a 
separate grant cycle, the foun-
dation awarded six grants, 
totaling over $42,000, to Okla-
homa counties for needed 
courthouse improvements, 

made possible by an award 
received by the foundation. 
Those courthouse grants were 
described in the foundation’s 
March bar journal article. 
These grants are in addition to 
several annual scholarships 
awarded by OBF and in total, 
$912,000 were granted by the 
foundation in 2008.

In previous bar journal arti-
cles, I have attempted to 
describe the valuable public 
service provided by several of 
the foundation’s worthy grant 
recipients. This month I would 
like to focus on several recipi-
ents of 2008 grants that 
respond to the problems of 
domestic violence and neglect 
in Oklahoma. 

One such organization is the 
Family Shelter of Southern 
Oklahoma, located in Ard-
more. This organization offers 
24-hour emergency shelter, cri-
sis intervention, violence edu-
cation, court advocacy, life 
skills training, and specialized 
children’s trauma counseling, 
all directed toward victims of 
domestic violence and sexual 
assault and their children. The 
foundation’s grant enabled the 
shelter to establish a Love 
County satellite office in Mari-
etta. Historically, many victims 
in Love County, faced with the 
prospect of having to drive 45 
miles to Ardmore to avail 

themselves of the shelter’s ser-
vices, chose not to seek help. 
That problem was alleviated 
by the establishment of the 
satellite office in Love County. 

The foundation also award-
ed a grant to Oklahoma CASA 
Association Inc. Most Oklaho-
ma lawyers are familiar with 
the activities of CASA and its 
efforts on behalf of abused and 
neglected children. The foun-
dation’s grant provided fund-
ing for the statewide CASA 
Association’s “Pathways to 
Permanency” conference in 
March of this year. At that con-
ference, 254 child advocates, in 
addition to recognizing out-
standing contributions to 
CASA, participated in training 
sessions covering areas such as 
forensic interviewing, trials for 
termination of parental rights, 
the Indian Child Welfare Act, 
impacts of domestic violence, 
and understanding the devel-
oping brains of children. In 
2008, 3,770 children were rep-
resented by over 1,300 CASA 
volunteers. 

One of the foundation’s 2008 
grants funded the divorce visi-
tation arbitration program 
sponsored by the Cleveland 
County Center for Children 
and Families Inc. This pro-
gram is specifically designed 
to address the fear and 
anxiety experienced by 

BAR FOUNDATION NEWS

A Challenge to Oklahoma Lawyers
By Richard A. Riggs
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children during times of 
intense parental conflict. The 
program provides education-
al support for parents and 
children, supervised visits, 
counseling and mediation 
services, all of which are 
designed to improve com-
munication and facilitate 
decision making focused on 
the long-term interests of the 
children. The Center for 
Children and Families is the 
only agency offering free 
supervised visitation services 
in Cleveland County. Most 
of its services are provided 
to clients who are directed 
by court order to obtain such 
assistance. This program 
served 630 clients in 2008.

As you familiarize your-
self with the foundation, 
you should be aware that 
the foundation actively 
monitors grant recipients 
and their use of OBF funds. 
Grant recipients are required 
to submit quarterly reports 
detailing expenditures to be 
funded with OBF grants and 
to provide detailed informa-
tion regarding the recipi-
ent’s activities. Through 
such efforts, OBF seeks to 
assure not only that grants 

are properly spent but that 
they are spent in a manner 
to assure the greatest posi-
tive effect. 

Are lawyers really “Trans-
forming Lives” through 
these programs? Let me cite 
one example — a client 
served by the Family Shelter 
for Southern Oklahoma. The 
Love County Sheriff’s 
Department sought the assis-
tance of the shelter’s Love 
County victim advocate to 
assist a 29-year-old woman 
suffering abuse from her 
husband of seven years. The 
abusive husband was suffer-
ing from mental illness but 
had recently ceased taking 
his medication. Through the 
assistance of the shelter’s 
victim advocate, a protective 
order was issued and the 
abusive husband was placed 
in a facility that could man-
age his illness. Further, the 
victim advocate worked 
with the abused woman to 
help her obtain employment; 
the advocate worked with 
the children’s school to 
arrange a safety plan for use 
if, by chance, the abusive 
father appeared on the 
scene; and legal assistance in 

obtaining a divorce was 
provided to the victim. This 
victim may easily have been 
one who would have been 
hesitant to seek the shelter’s 
services in Ardmore and for 
whom the Love County 
satellite office provided 
critically needed help. 

I have described only three 
of the 19 deserving agencies 
receiving OBF grants in 2008. 
All of the foundation’s grant 
recipients have success sto-
ries to tell that are as touch-
ing as the Love County story 
above. Once you have accept-
ed our challenge, I hope you 
will be moved to consider 
how you, as an Oklahoma 
lawyer, may participate in the 
foundation’s efforts in 2009 
and future years. If those 
efforts include financial 
support, I encourage you to 
become an OBF Fellow, there-
by becoming a part of the 
constructive, and perhaps 
even life saving, transforma-
tion of Oklahoma lives.

Richard Riggs is president 	
of the Oklahoma Bar Founda-
tion. He may be reached at 	
richard.riggs@mcafeetaft.com.
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m Attorney   m Non-Attorney

Name: ___________________________________________________________________________   	
          (name, as it should appear on your OBF Fellow Plaque)	 	              County

Firm or other affiliation: ___________________________________________________________

Mailing & Delivery Address:_______________________________________________________

City/State/Zip: __________________________________________________________________

Phone:____________________ Fax:___________________ E-Mail Address:_________________

__ I want to be an OBF Fellow now – Bill Me Later! 

__ Total amount enclosed, $1,000	

__ $100 enclosed & bill annually

__ �New Lawyer 1st Year, $25 enclosed  
& bill as stated

__ �New Lawyer within 3 Years, $50 enclosed  
& bill as stated

__ �I want to be recognized as a Sustaining  
Fellow & will continue my annual gift of  
at least $100 – (initial pledge should be complete)

__ �I want to be recognized at the leadership level of Benefactor Fellow & will annually  
contribute at least $300 – (initial pledge should be complete)

Signature & Date: ______________________________________ OBA Bar #: ________________

Make checks payable to:  
Oklahoma Bar Foundation • P O Box 53036 • Oklahoma City OK 73152-3036 • (405) 416-7070

OBF SPONSOR:____________________________________________________________________

	 m �I/we wish to arrange a time to discuss possible cy pres  
distribution to the Oklahoma Bar Foundation and my  
contact information is listed above.

Many thanks for your support & generosity!

Lawyers Transforming Lives through educa-tion, citizenship and justice for all. Join the OBF Fellows today!

Fellow Enrollment Form
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One of the major factors 
affecting people living at the 
poverty level is utility costs. 
At Legal Aid, we often hear 
stories from potential clients 
that include a mishmash of 
problems which may or may 
not have a solution in the 
legal system. Sound famil-
iar? The following resources 
provide solutions for people 
having trouble paying their 
utility bills:

2-1-1 ASSISTANCE 
PROGRAMS

The number of public and 
private agencies which pro-
vide assistance, not only for 
utilities but all types of assis-
tance, is greater than you 
might expect. In fact, it 
would be impossible to list 
just the ones dealing with 
utility assistance in such a 
short article. So it is very 
helpful to know that there is 
a “one-stop shop” statewide 
by just calling 2-1-1. Seven 
agencies around the state 
provide information and 
referrals for assistance 
through the 2-1-1 programs. 
In case of a problem connect-
ing, many also have alterna-
tive numbers:

2-1-1 of Southeastern 
Oklahoma

(580) 332-0558

2-1-1 Tulsa Helpline
(918) 836-4357

First Call 2-1-1
Northeastern
(918) 336-2255

North Central 2-1-1
(580) 237-4357

Northwestern 
Oklahoma 2-1-1

(580) 256-6819

Southwestern 
Oklahoma 2-1-1

(580) 355-7575

Members of a tribe may 
need to contact their tribal 
office.

LIHEAP 

Congress has enacted 
LIHEAP (Low-Income Home 
Energy Assistance Program), 
which has been providing 
assistance since 1982. 
LIHEAP provides formula 
grants to states and tribes to 
help low-income families 
pay their heating and cool-
ing bills. LIHEAP applica-
tions have reached record 
levels and are projected to 
increase by about 1.5 million 
or 25 percent over last year’s 
levels. According to the 
National Energy Assistance 
Directors’ Association, the 
number served this year is 

expected to reach about 7.3 
million households, 800,000 
more than the record set 
in 1985. 

LIHEAP is a federal pro-
gram that recently hit record 
levels with the downturn in 
the economy. The state 
Department of Human Ser-
vices and 30 tribes adminis-
ter the LIHEAP program in 
Oklahoma. LIHEAP pro-
vides seasonal assistance to 
low-income households to 
assist with winter heating 
bills and provides help for 
some families who have 
received utility cut-off notic-
es. DHS contracts with the 
Oklahoma Department of 
Commerce to provide weath-
erization services for eligible 
families. To find out where 
to apply in your area, contact 
2-1-1.

OTHER TYPES OF 
UTILITY ASSISTANCE

Individual utility compa-
nies also have programs for 
payment arrangements pur-
suant to rules of the state 
Corporation Commission, 
and charitable organizations 
such as churches also pro-
vide assistance. For example, 
the Salvation Army has a 
“Share The Warmth” pro-
gram designed to help peo-
ple over age 62, individuals 

ACCESS TO JUSTICE

Utility Assistance Programs 
in Oklahoma
By Karl Rysted
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with disabilities and those 
whose immediate cash 
resources simply cannot 
cover their home heating 
expenses. If a household is 
part of the LIHEAP program, 
they cannot apply for the 
Salvation Army’s “Share The 
Warmth” funds, but if 
LIHEAP funds have been 
exhausted, they may apply. 

WATER ASSISTANCE

The home energy utilities 
discussed above are regulat-
ed by the state Corporation 
Commission, but municipal 
utilities such as water and 
rural water districts are not. 
Unfortunately, assistance 
programs outside of Oklaho-
ma City are virtually non-
existent. Consumers who 
need help paying their Okla-
homa City water bill should 
call 2-1-1 for referral to the 
Salvation Army.

TELEPHONE ASSISTANCE

In Oklahoma, the Lifeline 
Program provides a $7.85 
monthly discount for local 
telephone service. Customers 
thus pay between $7 and $11 
a month for basic service, 

depending on where 
they live. Fifty percent 
of the standard instal-
lation fee is also 
waived. The program 
is for low-income 
consumers and those 
receiving assistance 
from Vocational Reha-
bilitation, including, 
but not limited to, aid 
to the deaf and hard 
of hearing. The 
enhanced Lifeline Ser-
vice program provides 
$1 a month basic tele-
phone service and the 
50 percent waiver of 
the installation fee. 

Qualifying individuals 
must live on current or for-
mer tribal land (64 of Okla-
homa’s 77 counties include 
former tribal land). The con-
sumer must also be partici-
pating in one of the follow-
ing programs to be eligible: 
Food Stamps, Medicaid, 
Supplemental Security 
Income (SSI), Temporary 
Assistance for Needy Fami-
lies (TANF), Vocational 
Rehabilitation, Oklahoma 
Sales Tax Relief, Bureau of 

Indian Affairs general assis-
tance, tribally administered 
TANF, Head Start or the Free 
School Lunch Program. To 
apply, the consumer should 
call 2-1-1 for a referral to 
their DHS office or call their 
tribal office.

Karl Rysted is a staff attorney 
with Legal Aid Services in 
Oklahoma City. He wrote this 
article with research assistance 
from volunteers Ashland	
Viscosi & Eric Durham.

 LIHEAP provides 
seasonal assistance to low-
income households to assist 

with winter heating bills 
and provides help for some 
families who have received 
utility cut-off notices.  
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YOUNG LAWYERS DIVISION

COMMUNITY  
OUTREACH  
OPPORTUNITIES IN 
OKLAHOMA COUNTY

This month, our focus is on 
the Oklahoma County Bar 
Association’s Young Lawyers 
Division’s efforts to make a 
difference in their community. 

The OCBA Young Lawyers 
Division Community Out-
reach Committee chair is 
Celeste Johnson of Phillips 
Murrah. The committee has 
three community service 
projects scheduled over the 
summer. The first is Satur-
day, May 30 from 10 a.m.- 
1 p.m. Volunteers will be 
counting donations from the 
Walk to Cure Diabetes held 
by the Juvenile Diabetes 
Research Foundation. This 
project is taking place at the 
OSU-Oklahoma City cam-
pus, 900 N. Portland Ave. 
Volunteers are needed and 
lunch will be provided.

On Saturday, June 27 from 
9 a.m.-12 p.m., the YLD is 
volunteering at the Regional 
Food Bank of Oklahoma 
located at 3355 S. Purdue in 
Oklahoma City. Volunteers 
will be sorting food, filling 

program bags and stuffing 
mail. On Thursday, July 23 
from 6-7:30 p.m., the OCBA/
YLD is volunteering at the 
Children’s Hospital located 
at 1200 Everett Drive. Volun-
teers will be making crafts, 
playing games with kids and 
spending time with families.

If you would like to get 
involved with the OCBA/
YLD Community Outreach 
Committee, please contact 
Celeste Johnson at (405) 
606-4759, ctjohnson@ 
phillipsmurrah.com. 
Membership in the OCBA/
YLD is open to attorneys of 
all ages practicing 10 years 
or less and who are members 
of the OCBA. The OCBA/
YLD would like to thank the 
following firms and compa-
nies for their ongoing sup-
port of YLD projects: Phillips 
Murrah, Chesapeake Energy, 
Crowe & Dunlevy, Burton & 
Associates, McAfee & Taft, 
Oklahoma Legal Copies, 
Beale Professional Services 
and Mahaffey & Gore.

YLD MENTOR 
BRIANA ROSS

Briana Ross is a YLD 
board member and mentor 
to TU law students. She said 
the time commitment was 
minimal and the rewards 
were great for the students 
and mentors.

“I have enjoyed acting as a 
mentor to TU law students 
this past academic year,” she 
said. “In fact, I was able to 
help one TU law student 
obtain summer employment 
after meeting with the stu-
dent to discuss his interest in 
real estate law.”

The Mentoring Program 
does not obligate mentors to 
help students find employ-

ment but, as it turned out, 
Briana’s employer decided 
shortly thereafter that it 
needed a law clerk.

“Since I had met and 
discussed with this student 
his interest in real estate law 
and I knew he would be a 
good match with our compa-
ny, he was the first person 
we contacted,” she said.

Mentoring law students is 
a great way for attorneys to 
give back to the profession. 
Briana Ross is the vice presi-
dent of commercial under-
writing for American Eagle 
Title Insurance Co.

The OBA/YLD wants to 
hear from those individuals 
or groups who are really 
making a difference in their 
community, their city or the 
state.  Likewise, we want to 
hear about any ideas you may 
have, or projects about which 
you have heard, that are not 
yet in practice but which 
could be of great benefit to 
the people of Oklahoma.  
Our committee will take 
these ideas and projects and 
put them together with  
lawyers looking for ways to 
volunteer.

Please e-mail your stories and 
ideas to rrose@mahaffeygore.com.

Celeste Johnson

Briana Ross
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11	 OBA Alternative Dispute Resolution 
Subcommittee Meeting; 3 p.m.; Oklahoma Bar 
Center, Oklahoma City; Contact: Andrea Braeutigam 
(405) 640-2819 

	 OBA Alternative Dispute Resolution Section 
Meeting; 4 p.m.; Oklahoma Bar Center, Oklahoma City 
and Tulsa County Bar Center, Tulsa; Contact: Andrea 
Braeutigam (405) 640-2819 

12	 OBA Women in Law Committee Meeting; 3 p.m.; 
Oklahoma Bar Center, Oklahoma City and Tulsa County 
Bar Center, Tulsa and teleconference; Contact: Deborah 
Reheard (918) 689-9281

13	 OBA Professionalism Committee Meeting;	
4 p.m.; Oklahoma Bar Center, Oklahoma City and Tulsa 
County Bar Center, Tulsa; Contact: Sharisse O’Carroll 
(918) 584-4192

14	 OBA Bench & Bar Committee Meeting; 12 p.m.; 
Oklahoma Bar Center, Oklahoma City and Tulsa County 
Bar Center, Tulsa; Contact: Jack Brown (918) 581-8211

15	 OBA Lawyers Helping Lawyers Assistance 
Program Committee Meeting; 12 p.m.; Oklahoma 
Bar Center, Oklahoma City; Contact: Tom Riesen	
(405) 843-8444

16	 OBA Title Examination Standards Committee 
Meeting; Tulsa County Bar Center, Tulsa; Contact: 
Kraettli Epperson (405) 848-9100

19	 OBA Civil Procedure Committee Meeting; 2 p.m.; 
Oklahoma Bar Center, Oklahoma City and OSU Tulsa; 
Contact: James Milton (918) 591-5229

	 OBA Law-related Education Committee Meeting; 
4 p.m.; Oklahoma Bar Center, Oklahoma City and Tulsa 
County Bar Center, Tulsa; Contact: Jack G. Clark Jr. 
(405) 232-4271

21	 OBA Leadership Academy Reception; 5 p.m.; 
Oklahoma Bar Center, Oklahoma City; Contact: Heidi 
McComb (405) 416-7027

22	 OBA Board of Governors Meeting; 9 a.m.; 
Oklahoma Bar Center, Oklahoma City; Contact: John 
Morris Williams (405) 416-7000

23	 OBA Young Lawyers Division Committee 
Meeting; 10 a.m.; Oklahoma Bar Center, Oklahoma City 
and Tulsa County Bar Center, Tulsa; Contact: Rick Rose 
(405) 236-0478

25	 OBA Closed – Memorial Day Observed
27	 OBA Work/Life Balance Committee Meeting; 	

12 p.m.; Oklahoma Bar Center, Oklahoma City and	
Tulsa County Bar Center, Tulsa; Contact: Julie Rivers 
(405) 232-6357

	 OBA Member Services Committee Meeting;	
3 p.m.; Oklahoma Bar Center, Oklahoma City; Contact: 
Keri Williams Foster (405) 385-5148

28	 OBA Access to Justice Committee Meeting;	
10 a.m.; Oklahoma Bar Center, Oklahoma City and	
Tulsa County Bar Center, Tulsa; Contact: Kade McClure 
(580) 248-4675

	 OBA Legal Intern Committee Meeting; 3:30 p.m.; 
Oklahoma Bar Center, Oklahoma City with 
teleconference; Contact: H. Terrell Monks	
(405) 733-8686

29	 Oklahoma Bar Foundation Trustee Meeting; 
12:30 p.m.; Oklahoma Bar Center, Oklahoma City; 
Contact: Nancy Norsworthy (405) 416-7070

4	 OBA Bench & Bar Committee Meeting; 12 p.m.; 
Oklahoma Bar Center, Oklahoma City and Tulsa County 
Bar Center, Tulsa; Contact: Jack Brown (918) 581-8211

5	 Oklahoma Trial Judges Association Meeting; 12 
p.m.; Oklahoma Bar Center, Oklahoma City; Contact: A.J. 
Henshaw (918) 775-4613

9	 OBA Women in Law Committee Meeting;	
3 p.m.; Oklahoma Bar Center, Oklahoma City and Tulsa 
County Bar Center, Tulsa and teleconference; Contact: 
Deborah Reheard (918) 689-9281

11-13	 Solo and Small Firm Conference; Tanglewood 
Resort at Lake Texoma; Contact: OBA Management 
Assistance Program (405) 416-7008

12	 OBA Board of Governors Meeting; Tanglewood 
Resort at Lake Texoma; Contact: John Morris Williams 
(405) 416-7000

CalendarMay

June
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15	 OBA Alternative Dispute Resolution 
Subcommittee Meeting; 3 p.m.; Oklahoma Bar 
Center, Oklahoma City; Contact: Andrea Braeutigam 
(405) 640-2819 

	 OBA Alternative Dispute Resolution Section 
Meeting; 4 p.m.; Oklahoma Bar Center, Oklahoma 
City and Tulsa County Bar Center, Tulsa; Contact: 
Andrea Braeutigam (405) 640-2819 

16	 OBA Law-related Education Foundations of 
Democracy Institute; Tulsa; Contact: Jane 
McConnell (405) 416-7024

	 OBA Civil Procedure Committee Meeting;	
3 p.m.; Oklahoma Bar Center, Oklahoma City and	
OSU Tulsa; Contact: James Milton (918) 591-5229

17	 OBA Professionalism Committee Meeting;	
4 p.m.; Oklahoma Bar Center, Oklahoma City and Tulsa 
County Bar Center, Tulsa; Contact: Sharisse O’Carroll 
(918) 584-4192

19	 OBA Board of Editors Meeting; 2 p.m.; Oklahoma 
Bar Center, Oklahoma City and OSU Tulsa; Contact: 
Melissa DeLacerda (405) 624-8383

20	 OBA Title Examination Standards Committee 
Meeting; Stroud Community Center, Stroud; Contact: 
Kraettli Epperson (405) 848-9100

25	 OBA Access to Justice Committee Meeting;	
10 a.m.; Oklahoma Bar Center, Oklahoma City and 
Tulsa County Bar Center, Tulsa; Contact: Kade McClure 
(580) 248-4675

3	 OBA Closed – Independence Day Observed
8	 OBA Professionalism Committee Meeting;	

4 p.m.; Oklahoma Bar Center, Oklahoma City and Tulsa 
County Bar Center, Tulsa; Contact: Sharisse O’Carroll 
(918) 584-4192

10	 OBA Family Law Section Meeting; 3 p.m.; 
Oklahoma Bar Center, Oklahoma City and OSU Tulsa; 
Contact: Amy Wilson (918) 439-2424

14	 OBA Women in Law Committee Meeting;	
3 p.m.; Oklahoma Bar Center, Oklahoma City and Tulsa 
County Bar Center, Tulsa and teleconference; Contact: 
Deborah Reheard (918) 689-9281

17	 Oklahoma Bar Foundation Meeting; 12:30 p.m.; 
Oklahoma Bar Center, Oklahoma City and Tulsa County 
Bar Center, Tulsa and teleconference; Contact: Nancy 
Norsworthy (405) 416-7070

18	 OBA Title Examination Standards Committee 
Meeting; 9:30 a.m.; Oklahoma Bar Center, Oklahoma 
City; Contact: Kraettli Epperson (405) 848-9100

20	 OBA Alternative Dispute Resolution 
Subcommittee Meeting; 3 p.m.; Oklahoma Bar 
Center, Oklahoma City; Contact: Andrea Braeutigam 
(405) 640-2819 

	 OBA Alternative Dispute Resolution Section 
Meeting; 4 p.m.; Oklahoma Bar Center, Oklahoma 
City and Tulsa County Bar Center, Tulsa; Contact: 
Andrea Braeutigam (405) 640-2819 

20-22	 OBA Law-related Education PACE Institute; 
Oklahoma City; Contact: Jane McConnell	
(405) 416-7024

23	 OBA Access to Justice Committee Meeting;	
10 a.m.; Oklahoma Bar Center, Oklahoma City and 
Tulsa County Bar Center, Tulsa; Contact: Kade McClure 
(580) 248-4675

	 OBA Bench & Bar Committee Meeting; 12 p.m.; 
Oklahoma Bar Center, Oklahoma City and Tulsa County 
Bar Center, Tulsa; Contact: Jack Brown (918) 581-8211

	 OBA Legal Intern Committee Meeting;	
3:30 p.m.; Oklahoma Bar Center, Oklahoma City	
with teleconference; Contact: H. Terrell Monks	
(405) 733-8686

24	 OBA Board of Governors Meeting; Stillwater; 
Contact: John Morris Williams (405) 416-7000

25	 OBA Young Lawyers Division Committee 
Meeting; Tulsa County Bar Center, Tulsa; Contact: 
Rick Rose (405) 236-0478

28-31	 OBA Bar Examinations; Oklahoma Bar Center, 
Oklahoma City; Contact: Board of Bar Examiners	
(405) 416-7075

This master calendar of events has been prepared by the Office of the Chief Justice in cooperation with the Oklahoma 
Bar Association to advise the judiciary and the bar of events of special importance. The calendar is readily accessible 
at www.oscn.net or www.okbar.org.

July
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FOR YOUR INFORMATION

The first OBA Lead-
ership Academy 
class has met all the 
requirements for 
graduation, and a 
ceremony is set for 
May 21 at the Okla-
homa Bar Center. 
Over the last 10 
months, the 28 par-
ticipants took part 
in training activities 
to build teamwork, 
success and leader-
ship while teaching 
them how to keep 
their newly acquired skills. Graduates are 
Melinda L. Alizadeh-Fard, Law Office of 
Melinda L. Alizadeh-Fard, Edmond; Lauren 
Allison, Law Office of Lauren Lester Alli-
son, Bristow; Lindsey Andrews, Echols & 
Associates, Oklahoma City; Todd W. Blas-
del, Rowland & Blasdel PLLC, Oklahoma 
City; Anthony L. Bonner Jr., Cathcart & 
Dooley, Oklahoma City; Christine Cave, 
Meyer Cave PLLC, Oklahoma City; Robert 
Faulk, Faulk Law Firm PLLC, Enid; Diane 
A. Hammons, Cherokee Nation, Tahlequah; 
Kimberly Hays, Kimberly K. Hays PLLC, 
Tulsa; Cory Hicks, Field & Hicks PLLC, 
Guymon; Carrie E. Hixon, Mordy & Mordy 
PC, Ardmore; Tanayia Hubler, Hubler & 
Reynolds Law Office, Bartlesville; Tina 

Izadi, Oklahoma 
Attorney General’s 
Office, Oklahoma 
City; Annette Jacobi, 
Oklahoma State 
Department of 
Health, Oklahoma 
City; Lindsay 
McDowell, Rhodes, 
Hieronymus, Jones, 
Tucker & Gable, 
Tulsa; LeAnne 
McGill, Cathy Chris-
tensen PC, Oklahoma 

City; Sharisse 
O’Carroll, O’Carroll & 

O’Carroll, Tulsa; D. Scott Pappas, D. Scott 
Pappas, Attorney at Law, Stillwater; Amber 
Peckio-Garrett, Garrett Law Office PC, 
Tulsa; Richard Rose, Mahaffey & Gore PC, 
Oklahoma City; Briana Ross, American 
Eagle Title Insurance Co., Tulsa; Megan 
Simpson, Washita County District Attor-
ney’s Office, Cordell; Robert Raymond 
Snow, Snow Law Firm PLLC, Tulsa; 
Justin Stout, Wright, Stout & Wilburn, 
Muskogee; Christian Szlichta, Oklahoma 
Corporation Commission, Oklahoma City; 
Jeff Trevillion, City of Oklahoma City; 
Judge Russell Vaclaw, Associate District 
Judge, Washington County, Bartlesville; 
and Jennifer White, Eldridge Cooper 
Steichen & Leach PLLC, Tulsa.

Inaugural OBA Leadership Academy Class Set to Graduate

Interested in applying for the 2009-2010 class? 
Details on the process will soon be posted on 
www.okbar.org and in the OBA E-News.

Law-related Education Commit-
tee member David Hopper and 
LRE Committee Chair Chip 
Clark judge entries in the Project 
Citizen Program, sponsored by 
the OBA. Student portfolios were 
on display at the Oklahoma Bar 
Center on May 6. Students work 
in teams to identify a public poli-
cy problem in their community. 
They research the problem, evalu-
ate alternative solutions, develop 
their own solution in the form of 
a public policy, and create a 
political action plan to enlist 
local or state authorities to adopt 
their proposed policy. The final 
step is the development of a port-
folio to showcase their work.
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OBA Member Resignation
The following OBA member has resigned as 
a member of the association and notice is 
hereby given of such resignation:

Melissa Anne Wakefield Estes
OBA No. 20199
406 George Ave.
St. Louis, MO 63122

Changing Firms?
If you’ve recently moved, don’t forget to 
change your address in the OBA roster. You 
can update this yourself by logging on to my 
okbar. First, go to www.okbar.org and click 
on the tab for “my okbar.” Log in to my 
okbar using your bar number as the user-
name and your PIN number as the pass-
word. Click on “roster info.” Once you’ve 
changed your information, click “submit.” If 
you see the red “your roster has been updat-
ed,” you were successful. Also, don’t forget 
to change your e-mail address and phone 
number!

Calling All Writers
We need you on the “Back Page.” Share your 
story or poetry that conveys humor, intrigue 
or inspiration to others. Submissions should 
be short, a maximum of two double-spaced 
pages or one and 1/4 single-spaced pages, 
and preferably related to the practice of law. 
E-mail Carol Manning with submissions or 
questions at carolm@okbar.org.

SAVE THE DATE
The OBA is hosting several 
big events in the coming 
months, so mark your calen-
dars now. 

n �Solo and Small Firm  
Conference 

June 11-13, Tanglewood 
Resort, Lake Texoma

A great lineup of CLE pro-
gramming focused on the 
solo or small firm lawyer — 
and also focused on these 
economic times. Register at 
www.okbar.org.

n  �Women in Law 
Conference

September 22, Oklahoma 
City

Keynote speaker is Cherie 
Blair, lawyer and wife of the 
former British prime minis-
ter. Watch your bar journal 
and www.okbar.org for more 
information.

n Technology Fair

September 24, Oklahoma Bar 
Center

Featuring programming and 
vendors who will present 
valuable information on the 
newest and best uses of tech-
nology in your practice. 

n OBA Annual Meeting

November 4-6, Sheraton 
Hotel, Oklahoma City

Final details on events and 
speakers are still being 
worked out, but you can 
plan on a phenomenal CLE 
selection and exciting social 
events.

Holiday Hours
The Oklahoma Bar Center will be closed 
Monday, May 25 for Memorial Day and 
Friday, July 3 to observe Independence 
Day.

Bar Journals Take Summer Vacation
Look for the next bar news edition of the 
Oklahoma Bar Journal (with color cover) to 
be published Aug. 8. You’ll still be receiv-
ing court material in June and July. Dead-
line for submissions for the next news issue 
is July 20.
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Justice Steven Taylor and 
Bob Burke will be present-

ed University of Oklahoma 
Regents’ Alumni Awards on 
May 15. The two are among 
10 OU alumni receiving the 
honor this year.

Several attorneys received 
awards at the Oklahoma 

County Law Day Luncheon 
on May 1. L.E. Dean String-
er was presented the Journal 
Record Law Day Award for 
his reputation as a passion-
ate mentor in the legal pro-
fession. Thirty-two attorneys 
were recognized as 2009 
Leadership in Law Honorees 
by the Journal Record. Legal 
Aid Services of Oklahoma 
Executive Director Gary Tay-
lor received the Howard K. 
Berry Sr. Award from the 
Oklahoma Bar Foundation. 
Additionally, the Liberty Bell 
Award was presented to 
Oklahoma County Sheriff 
John Whetsel.

Jonathan Forman has been 
selected the 2009-2010 IRS 

Professor in Residence. This 
position reports directly to 
the IRS chief counsel and 
provides advice and assis-
tance on a wide array of 
legal issues. Mr. Forman will 
serve a nine-month term 
starting Sept. 1.

Jan Singelmann has been 
appointed vice chair of the 

American Bar Association 
Minorities in the Profession 
Committee for the Young 

Leaders Division. Mr. Singel-
mann will sit on the commit-
tee during the 2009-2010 bar 
year. The MIPC addresses 
issues facing minority law-
yers in the ABA Young Lead-
ers Division and lawyers 
throughout the country. The 
committee also promotes 
equal access for minority 
lawyers to the ABA and 
encourages diversity within 
the organization.

Gary Payne, chief admin-
istrative law judge for 

the Oklahoma State Depart-
ment of Health, has been 
named to the faculty of the 
National Association of 
Hearing Officials annual 
training conference, which 
will be held in September 
in Boise, Idaho. He will be 
teaching docket management 
and decision writing.

Brad West was recently 
inducted as an Oklahoma 

Fellow into the American Bar 
Foundation.  The organiza-
tion is dedicated to advanc-
ing justice through rigorous 
research on the law, legal 
practices and the laws 
impact on our society.

Patrice Dills Douglas was 
recently elected mayor of 

Edmond. She was sworn in 
on May 4 in Edmond City 
Council Chambers, for a 
two-year term.  She serves as 
the executive vice president 
of the commercial team for 
First Fidelity Bank in 
Edmond.  

The American Law Insti-
tute has elected Leonard 

Court and John N. Hermes 
for membership.  Elected 
membership is currently lim-

ited to 3,000 federal and state 
judges, lawyers and law pro-
fessors, and members are 
selected on the basis of pro-
fessional achievement and 
demonstrated interest in the 
improvement of the law. 

D. Mike McBride III was 
recently presented the 

Award for Distinguished 
Service by the Federal Bar 
Association at the 34th 
Annual Indian Law Confer-
ence in Santa Fe, N.M. The 
award is given annually to 
an FBA member who has 
exhibited outstanding 
achievement, distinguished 
leadership and participation 
in the Indian Law Section 
activities throughout the 
nation.  

Hartzog Conger Cason & 
Neville announces that 

Ronald L. Ripley has joined 
the firm as of counsel.  Previ-
ously, he was senior vice 
president and general coun-
sel of Dobson Communica-
tions Corp. and a private 
practice attorney in Oklaho-
ma City and Norman. He 
graduated from the OU Col-
lege of Law. His practice will 
include business, securities 
and commercial law, corpo-
rate governance and litiga-
tion.

Fellers Snider announces 
that Stephen J. Moriarty 

has joined the firm as a 

BENCH & BAR BRIEFS 
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shareholder and director. Mr. 
Moriarty received his B.A. 
from the State University of 
New York at Stony Brook 
and his J.D. from TU.  His 
practice areas include bank-
ruptcy reorganization, busi-
ness finance and restructur-
ing, real estate bankruptcy, 
mortgage bankruptcy litiga-
tion, creditor’s rights, receiv-
ership and insolvency law.  

McAfee & Taft announces 
that Richard P. Hix and 

Giannina Marin have joined 
the firm. Mr. Hix’s practice 
includes commercial litiga-
tion, including disputes 
involving breach of contract, 
Uniform Commercial Code 
issues, business torts, oil and 
gas, environmental, tax, class 
actions, banking, antitrust, 
insurance, intellectual Prop- 
erty, employment, and secu-
rities. He earned his J.D. 
from Duke University in 
1977. Ms. Marin is a transac-
tional lawyer whose practice 
is concentrated in the areas 
of family wealth planning 
and general business trans-
actions.  She received her J.D. 
from the University of Flori-
da College of Law in 2008.  
She served as an intern for 
Judge Juan R. Torruella of 
the U.S. Court of Appeals for 
the 1st Circuit. Additionally, 
she is fluent in Spanish 
 and Italian.

GableGotwals announces 
that Laura Hill has 

joined the firm as an associ-
ate in the Tulsa office. Ms. 
Hill recently served as the 
assistant dean of institutional 
assessment at the TU College 
of Law. She received her B.A. 
with academic distinction in 
political science from OU 
and received her J.D. with 
highest honors from TU. 
While a student at TU, she 
was the notes and comment 

editor of the Tulsa Law 
Review. Her practice includes 
environmental law, regulato-
ry law, complex litigation, 
federal practice and appel-
late practice.

Doerner, Saunders, Daniel 
& Anderson LLP 

announces that Jeffrey C. 
Rambach will join the firm. 
He received his B.S. from 
Boston University, his law 
degree from Tulane Univer-
sity Law School, and an 
L.L.M. in taxation from 
Georgetown University Law 
School. He served as law 
clerk for Judge D. Irvin Cou-
villion, United States Tax 
Court, Washington, D.C., 
from 1987 to 1989. He then 
entered private practice. His 
practice includes all areas of 
federal and state taxation, 
trust and estates, mergers 
and acquisitions, business 
formations, tax litigation and 
tax-exempt organizations.

Barrow & Grimm PC 
announces that Thomas 

D. Robertson has joined the 
firm on an of counsel basis.  
Mr. Robertson has represent-
ed employers in labor and 
employment law matters for 
more than 30 years.  He 
counsels employers on labor 
and employment issues, rep-
resents companies before 
administrative agencies and 
defends against claims 
asserting discrimination, 
wrongful discharge, or wage 
and hour violations.  He is a 
past chairman of the OBA 
Labor and Employment Law 
Section.  He received his B.A. 
from Austin College and his 
J.D. from Emory University.

Debra Lumpkins has 
become an assistant 

attorney general for Missouri 
in the consumer protection 
division.  Previously, she was 
the managing attorney of the 

consumer unit at Gateway 
Legal Services.  

Crowe & Dunlevy 
announces the addition 

of Walter R. Echo-Hawk Jr. 
to serve as of counsel to the 
firm’s Indian law and gam-
ing practice group. Mr. Echo-
Hawk has previously served 
as a tribal judge, scholar, 
activist and lawyer practic-
ing in cases involving Native 
American religious freedom, 
prisoner rights, water rights, 
treaty rights and reburial/
repatriation rights. He has 
worked as a lawyer for the 
Native American Rights 
Fund for more than 35 years. 
He earned his law degree 
from the University of New 
Mexico.

GlassWilkin PC announc-
es that Courtney M. 

Wolin has joined the firm as 
an associate.  Ms. Wolin 
graduated from OU with a 
bachelor of business admin-
istration in accounting and a 
minor in economics.  She 
received her J.D. from OU 
with distinction in 2003.  Her 
practice includes business 
litigation, employment and 
labor law, real estate and 
banking law. 

Phillips Murrah PC 
announces that Jason 

Dunn has joined the firm’s 
litigation and trial practice 
department. Mr. Dunn is a 
litigator who practices com-
mercial, business and prod-
uct liability matters. He 
graduated from University 
of Missouri School of Law, 
where he served as associate 
editor-in-chief for the Univer-
sity of Missouri Law Review. 
Prior to joining the firm, he 
worked for a law firm in 
Missouri and for an interna-
tional accounting firm.
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Stevenson Law Firm PLLC 
announces that Bill Baze 

has joined the firm as an 
associate attorney.  Mr. Baze 
graduated with honors from 
the OU College of Law in 
2001.  Prior to joining the 
firm, he worked as an appel-
late attorney for the Oklaho-
ma Indigent Defense System.  
His practice includes crimi-
nal law, family law, and 
criminal and civil appellate 
practice.

Brewer, Worten, Robinett 
announces that Jess M. 

Kane has become an associ-
ate with the firm.  Mr. Kane 
graduated from the OU Col-
lege of Law in 2008.  His 
practice includes general 
civil litigation, agriculture, 
oil and gas, real estate and 
commercial transactions.  

Chief Judge Robert H. 
Henry, U.S. Court of 

Appeals for the 10th Circuit, 
was the featured speaker at 
the eighth annual James F. 
Howell “Country Lawyer” 
Lectureship at Rose State 
College in April.  Judge Hen-
ry’s lecture was given in rec-
ognition of National Law 
Day, a day set aside each 
year for people across the 
country to celebrate the law 
and the legal system. 

Judge David Lewis of the 
Oklahoma Court of Crimi-

nal Appeals represented 
Oklahoma at the ABA 
national summit, “Justice is 
the Business of Govern-
ment,” this month. Partici-
pants will develop responses 
to the challenges facing all 
branches that relate to the 
justice system, including 
such issues as the costs of 
incarceration, unequal access 
to and inadequate represen-
tation in the legal system, 
substance abuse services and 
mental health intervention.  

David J. Hyman was a 
presenter at the national 

teleconference, “Exclusion-
ary Conduct: The Current 
Landscape of Provider vs. 

Payor Litigation,” in April.  
The teleconference was spon-
sored by the American 
Health Lawyers Association, 
and issues relating to anti-
trust and the exclusion of 
physicians and hospitals 
from health insurance pro-
vider panels were discussed.

Amir M. Farzaneh, Jason 
A. Reese, William Wells 

and Frank B. “Skip” Wolfe 
III spoke at the “Immigra-
tion Law and Employer 
Compliance: A New Era for 
Employer Liability in Okla-
homa” seminar in Oklahoma 
City this month. The attor-
neys spoke on topics ranging 
from “Newly Created 
Crimes under HB-1804” to 
“Immigration Compliance 
under Federal Law.” 

On April 24, Garvin A. 
Issacs presented a lec-

ture, “On Being a Trial Law-
yer in 2009,” to the South 
Dakota Trial Lawyers Associ-
ation in Sioux Falls, S.D.

Articles for the Aug. 8 issue 
must be received 
by July 20.

Compiled by Rosie Sontheimer

IN MEMORIAM 

James Michael Bachman of 
Oklahoma City died April 

20. He was born Feb. 26, 1941, 
in Sherman, Texas, and grew 
up in Seminole. He received 
his J.D. from OCU School of 
Law and worked as an agent 
for the FBI before working 
with his father in the family 
business, Bachman Services, 
where he served as president 
and CEO. As a member of 
Westminster Presbyterian 
Church, he served as a  

deacon and member of the 
session. Memorial donations 
may be made to The  
Westminster Foundation, 
4400 N. Shartel, Oklahoma 
City, 73118.

Darven L. Brown of Tulsa 
died April 11. He was 

born May 22, 1925. He served 
as a Marine Sergeant in 
World War II in the 2nd 
Marine Division and partici-
pated in the landings on the 
islands of Tarawa, Saipan, 

Tinian and Okinawa and 
occupied Nagasaki, Japan. 
He was awarded the Silver 
Star for bravery on Tinian. 
He went on to graduate from 
the University of Wichita and 
the University of Arkansas 
Law School. In 1956, he 
became city attorney for the 
City of Tulsa and also served 
as assistant to Mayor Jim 
Maxwell for three years. 
Additionally, he served as 
an attorney for the Tulsa 
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Development Authority for 
45 years, the Tulsa County 
Home Finance Authority, and 
the Oklahoma Bar Associa-
tion Ethics Trial Panel for 
seven years. Donations may 
be made to the Tulsa County 
Bar Foundation Benevolence 
Program.

Richard Kane of Bartles-
ville died April 20. Mr. 

Kane was born on Oct. 15, 
1917, in Bartlesville. He grad-
uated from the University of 
Kansas in 1939. He was com-
missioned as a Second Lieu-
tenant after his ROTC 
involvement. In July 1941, he 
was called to active service. 
He ended his service with a 
rank of Major. Upon his 
return, he finished his law 
degree at the University of 
Michigan Law School. He 
began his law practice in 
Bartlesville in 1946 and 
worked as an attorney until 
his retirement in 2000. In 
addition to his practice, he 
also owned and operated a 
cattle operation in Kiowa 
County, Kan., and Bartles-
ville. He also engaged in the 
oil and gas business as an 
operator and royalty owner. 
He was involved in numer-
ous charitable organizations 
including Rotary, Chamber of 
Commerce, YMCA, Salvation 
Army, Boy Scouts and many 
other organizations. Due to 
his extensive community  
service, Richard Kane  
Elementary School was 
named after him in 1985.

Jack Ramsey Parr of Okla-
homa City died April 14. 

Mr. Parr was born May 10, 
1926, in Dallas, Texas, and 

was raised in Edmond. He 
enlisted in the U.S. Navy in 
1944 serving in the Pacific 
Theatre in WWII and then 
aboard the U.S.S. Iowa dur-
ing the Korean Conflict. 
After his initial service, he 
graduated from the OU Col-
lege of Law. His career 
accomplishments include 
serving as assistant United 
States attorney under U.S. 
Attorney Paul Cress and 
being appointed Oklahoma 
County district judge by Gov. 
Henry Bellmon in 1965. His 
Navy career led him to serve 
as a Captain in the Navy 
JAG Corps. He was a 32nd 
Degree Mason for 55 years. 
Memorial contributions may 
be made to the HCR Manor-
Care Foundation — Hospice 
Memorial Fund, P.O. Box 
10086, Toledo, Ohio,  
43699-0086.

John R. Robertson Jr. of 
Oklahoma City died April 

29. He was born March 24, 
1932, in Houston, Texas. He 
was a Commander of the  
Military Police and CID in 
Ft. Sam Houston 85th Divi-
sion. He was a University of 
Texas graduate and was also 
in the first graduating class of 
OCU Law School. He was a 
respected oil and gas attorney 
for many years.

William “Bill” Rogers of 
Oklahoma City died 

March 23. He was born Sept. 
18, 1930, in Carlsbad, N.M., 
and moved to Oklahoma to 
attend OU. He was a member 
of the U.S. Air Force for 3 
years, serving in the intelli-
gence sector. He then began 
his law career. He served as a 

law clerk to Judge Alfred P. 
Murrah on the 10th U.S. Cir-
cuit. He served as general 
counsel and president of the 
ACLU and was a leader in 
the movement supporting 
gay, lesbian, bisexual and 
transgender rights. He 
received the OBA Courageous 
Advocacy Award in 1985.

Dolorin Carl “D.C.” 
Thomas of Oklahoma 

City died March 30. He was 
born on Oct. 29, 1928, in 
Shawnee. He served in World 
War II as a Corporal in the 
US Army. After his service, 
he went on to graduate with a 
B.A. from OU. He earned his  
law degree from OCU Law 
School in 1959. He was a 
member of the Oklahoma 
College of Trial Lawyers and 
the Oklahoma Criminal 
Defense Lawyers Association. 
Additionally, he served as the 
president of the Oklahoma 
County Bar Association. He 
was the recipient of The Clar-
ence Darrow Award, The 
Lord Erskine Award and The 
Law and You Foundation 
Community Interest Award. 
During his free time, he 
enjoyed playing the banjo, 
piano, guitar, mandolin and 
trombone. He formed the 
band the Bar Flys in 1967, 
playing for nursing homes, 
children’s hospitals, county 
bar events and just for fun. 
He loved the annual deer and 
elk hunts in Colorado and the 
camaraderie of the poker 
games at night. He also 
enjoyed fishing at Toledo 
Bend, in Canada, and the 
lakes and farm ponds across 
Oklahoma.
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INTERESTED IN PURCHASING PRODUCING & 
Non-Producing Minerals; ORRI; O & G Interests. Please 
contact: Patrick Cowan, CPL, CSW Corporation, P.O. 
Box 21655, Oklahoma City, OK 73156-1655; (405) 755-
7200; Fax (405) 755-5555;  E-mail: pcowan@cox.net.

Arthur D. Linville (405) 636-1522

Board Certified
Diplomate — ABFE 
Life Fellow — ACFE

Court Qualified
Former OSBI Agent 
FBI National Academy

HANDWRITING IDENTIFICATION 
POLYGRAPH EXAMINATION

OF COUNSEL LEGAL RESOURCES — SINCE 1992 — 
Exclusive research & writing. Highest quality: trial and 
appellate, state and federal, admitted and practiced  
U.S. Supreme Court. Over 20 published opinions with 
numerous reversals on certiorari. MaryGaye LeBoeuf 
(405) 728-9925, marygaye@cox.net.

SERVICES

Civil and Criminal Appeals - Motions - Briefs - 
Legal Research and Writing. Karen Young Blakeburn, 
attorney with extensive experience as a federal law clerk, 
is now available for large or small legal research and 
writing projects. Call (405) 317-2357.

OFFICE SPACE

BUSINESS VALUATIONS: Marital Dissolution * Es-
tate, Gift & Income Tax * Family Limited Partnerships * 
Buy-Sell Agreements * Mergers, Acquisitions, Reorga-
nization & Bankruptcy * SBA/Bank Required. Dual 
Certified by NACVA and IBA, experienced, reliable, 
established in 1982. Travel engagements accepted. Con-
nally & Associates, P.C. (918) 743-8181 or bconnally@
connallypc.com.

EXPERT WITNESSES • ECONOMICS • VOCATIONAL • MEDICAL  
Fitzgerald Economic and Business Consulting 
Economic Damages, Lost Profits, Analysis, Business/
Pension Valuations, Employment, Discrimination, 
Divorce, Wrongful Discharge, Vocational Assessment, 
Life Care Plans, Medical Records Review, Business/
Legal Ethics. National, Experience. Call Patrick  
Fitzgerald. (405) 919-2312.

FORMER KALIDY PROPERTIES OFFICE AVAILABLE 
for sale or lease. Statement property of over 6200 sf fea-
tures 7 offices, conference room, break room and plenty 
of storage space. Office comes fully furnished with fur-
niture, computer network, phone system and security 
system. Contact Tim Curtis, Redland Realty @ 290-8999 
for more information or visit loopnet.com under Ed-
mond listings.

STATE OR FEDERAL FLAT RATE APPEALS: Criminal 
or Civil, Specialist in Bankruptcy. Reasonable Cost, All 
Oklahoma Federal Courts, 10th Cir, U.S. Sup. Ct., will 
substitute or write for you. Call anytime day or night 
(405) 326-6124 or (405) 821-3888.

LUXURY OFFICE SPACE - FOUR OFFICES: One exec-
utive corner suite with fireplace ($1,200.00/month); 
two large offices ($850.00/month); and two small offic-
es ($650.00 each/month). All offices have crown mold-
ing and beautiful finishes. A fully furnished reception 
area, conference room, and complete kitchen are in-
cluded, as well as a receptionist, high-speed internet, 
fax, cable television and free parking. Completely se-
cure. Prestigious location at the entrance of Esperanza 
located at 153rd and North May, one mile north of the 
Kilpatrick Turnpike and one mile east of the Hefner 
Parkway. Contact Gregg Renegar at (405) 285-8118.

CLASSIFIED ADS 

EXPERIENCED ATTORNEY specializing in complex 
civil litigation, including business, energy, real estate, 
corporate and domestic matters, available for trial or 
appellate assistance on a contract basis. (405) 749-1585, 
okcontractlegal@gmail.com.

Appeals and litigation support — Expert  
research and writing by a veteran generalist who 
thrives on wide variety of projects, big or small.  
Cogent. Concise. Nancy K. Anderson, (405) 682-9554, 
nkanderson@hotmail.com.

TRAFFIC ACCIDENT RECONSTRUCTION 
INVESTIGATION • ANALYSIS • EVALUATION • TESTIMONY

25 Years in business with over 20,000 cases. Experienced in 
automobile, truck, railroad, motorcycle, and construction zone 
accidents for plaintiffs or defendants. OKC Police Dept. 22 
years. Investigator or supervisor of more than 16,000 accidents. 
Jim G. Jackson & Associates Edmond, OK (405) 348-7930

Consulting Arborist, tree valuations, diagnoses, 
forensics, hazardous tree assessments, expert witness, 
depositions, reports, tree inventories, DNA/soil test-
ing, construction damage. Bill Long, ISA Certified Ar-
borist, #SO-1123, OSU Horticulture Alumnus, All of  
Oklahoma and beyond, (405) 996-0411.

SERVICES

REAL ESTATE ATTORNEY seeking Title Examination 
and related title work throughout Northeastern Okla-
homa. Approved for title insurance. Can arrange pick-
up and delivery from Wagoner. Call Ross Ray, Attorney 
at Law, (918) 485-9506 or email rrrlaw44@gmail.com.

HAVE OIL & GAS OR MINERAL RIGHT QUESTIONS?
Need to identify your client’s oil & gas minerals?

Need legal descriptions or mortgage collateral verification?
How about verifying client’s interest on revenue receipts?

Learn about producing or undeveloped mineral ownership.
Over 30 years experience

Mineral Research Solutions
(405) 286-3909  (866) 345-8321  info@minresearch.com
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POSITIONS AVAILABLE

POSITIONS AVAILABLE

ASSOCIATE ATTORNEY: Richards & Connor has an 
immediate opening for an associate with 3-5 years 
experience in civil litigation who also possesses 
excellent writing skills. Applicants must exhibit a 
history of being self-motivated, detail oriented and 
have a strong work ethic. Applicants should have 
experience with taking depositions, researching and 
writing motions and briefs, and making court 
appearances. Send resume with references and a 
writing sample to Tracey Martinez, 525 S. Main St., 
12th Floor, Tulsa, Oklahoma, 74103. Only applicants 
with the criteria listed will be considered.

THE LAW FIRM OF HOLDEN CARR & SKEENS 
seeks experienced litigators for the firm’s Oklahoma 
City office. Holden Carr & Skeens is an insurance 
defense firm with a broad client base and a strong 
presence in Oklahoma. The firm seeks attorneys with 
10 years of experience or more in litigation and, in 
particular, jury trial practice. Proven track record in 
business development is preferred. The firm strives to 
be the best and requests nothing less from its mem-
bers, therefore strong academic credentials and trial 
practice skills are required. Salary is commensurate 
with experience. Applications will be kept in the strict-
est confidence. Resumes and writing samples should 
be sent to ChelseaHill@HoldenOklahoma.com.

OKLAHOMA CITY AV RATED INSURANCE DE-
FENSE FIRM seeks associate attorney with 0-3 years 
experience. Excellent research and writing skills re-
quired. All replies kept confidential. Resume and writ-
ing sample should be sent to “Box L,” Oklahoma Bar 
Association, P.O. Box 53036, Oklahoma City, 73152.

OFFICE SPACE

OKC OFFICE SPACE AT MAY & MEMORIAL: Two ex-
ecutive corner suites available, attorney and staff space 
available. Amenities included: High-speed internet, 
fax, copier/scanner, mail services, janitorial services, 
utilities, parking, receptionist, dedicated phone and fax 
number, beautiful fully furnished reception area, 2 con-
ference rooms and complete kitchen. Satellite TV avail-
able. Great location less than one mile from the Kilpat-
rick Turnpike located one block northwest of May & 
Memorial. Contact Stacy (405) 302-0400 or come by. For 
directions go to www.burnettbrown.com.

NW OFFICE SPACE: Brand new office located in Deep 
Fork Development next to Pearl’s on Classen Blvd. 
Space includes internet, conference room, reception 
area, copier, fax, postage machine, kitchen and free 
parking. Furnished or unfurnished. Starting at $575 per 
month. Some referrals. (405) 843-0400.

THE LAW FIRM OF HOLDEN CARR & SKEENS  
seeks an experienced litigator with FAA regulatory and 
government contract experience for the firm’s Tulsa of-
fice. Holden Carr & Skeens is an insurance defense firm 
with a broad client base and a strong presence in Okla-
homa. Salary is commensurate with experience. Appli-
cations will be kept in the strictest confidence. Resumes 
and writing samples should be sent to ChelseaHill@
HoldenOklahoma.com.

THE DEPARTMENT OF HUMAN SERVICES, Office of 
General Counsel, is seeking qualified applicants for an 
Assistant General Counsel position in the Litigation 
Division. The successful applicant will provide legal 
representation in both state and federal court in actions 
brought pursuant to the federal civil rights act and state 
Governmental Torts Claims Act. Excellent research and 
writing skills required. The attorney must have at least 
five years experience. Salary based on qualifications 
and experience. Excellent state benefits. Send resume, 
references and writing samples to: Retta Hudson,  
Office Manager, Legal Division, Dept. of Human  
Services, PO Box 53025, Oklahoma City, OK 73152.

THE DEPARTMENT OF HUMAN SERVICES, Office of 
General Counsel, is seeking qualified applicants for an 
Assistant General Counsel position. The successful  
applicant will provide legal representation in Chil-
dren’s Services area, including matters relating to day 
care licensing, adoption and child welfare. The attor-
ney must have at least five years experience. Salary 
based on qualifications and experience. Excellent state 
benefits. Send resume, references and writing samples 
to: Retta Hudson, Office Manager, Legal Division, 
Dept. of Human Services, PO Box 53025, Oklahoma 
City, OK 73152.

AV RATED ENID GENERAL PRACTICE with strong 
concentration in business transactions and estate plan-
ning seeking attorney with 2+ years experience. Com-
pensation commensurate with experience and perfor-
mance. Brown & Associates, 201 N. Grand, Suite 301, 
Enid, OK 73701 or email to mail@brownlaw-ok.com.

IMMIGRATION ATTORNEY: Sharma Law Firm seeks 
Immigration Attorney for busy Tulsa practice. Handle 
family and removal defense cases. The candidate must 
have excellent writing skills and have the ability to 
handle a high caseload with professionalism and effi-
ciency. Foreign language and prior immigration experi-
ence preferred. Some travel will be required. Please 
send resume and cover letter in confidence to “Box S,” 
Oklahoma Bar Association, P.O. Box 53036, Oklahoma 
City, OK 73152.

MULINIX OGDEN HALL ANDREWS & LUDLAM, 
PLLC., an AV Rated downtown Oklahoma City law 
firm seeks a commercial litigation attorney with 0-3 
years experience. High motivation, high quality work 
and professionalism are key requirements for this posi-
tion. Please send law school transcript and resume to 
Jennifer Strickler at 210 Park Ave., 3030 Oklahoma 
Tower, Oklahoma City, OK 73102 or email all docu-
ments to jstrickler@lawokc.com.

BEAUTIFUL DOWNTOWN OKC OFFICE SPACE 
AVAILABLE. Six offices, two secretarial spaces, confer-
ence room, and large file room - 3,336 net SF. Can include 
furnishings and copier. $2000/month. (405) 236-8282 or 
email sschoeb@srselaw.com.
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PROGRAMS

IMMIGRATION LAW BASIC TRAINING SEMINAR. 
Basic. Intensive. Practical. Comprehensive. Energiz-
ing. Designed for private-practice attorneys and non-
profit legal personnel. Family immigration, natural-
ization, asylum, other immigration programs, VAWA, 
U visa, deportation defense, federal habeas, appeals. 
10th annual seminar. Des Moines, Iowa. June 8 - 12, 
2009. Email info@midwestlegalimmigrationproject.
com; website: MidwestLegalImmigrationProject.com; 
phone: (515) 271-5730.

CLASSIFIED RATES: One dollar per word per  
insertion. Minimum charge $35. Add $15 surcharge  
per issue for blind box advertisements to cover  
forwarding of replies. Blind box word count 
must include “Box ____ , Oklahoma Bar  
Association, P.O. Box 53036, Oklahoma City, 
OK 73152.” Display classified ads with bold  
headline and border are $50 per inch. See www.okbar.
org for issue dates and Display Ad sizes and rates.

DEADLINE: Tuesday noon before publication.  
Ads must be prepaid. Send ad (e-mail preferred) in 
writing stating number of times to be published to:

 �Jeff Kelton, Oklahoma Bar Association 
P.O. Box 53036, Oklahoma City, OK 73152 
E-mail: jeffk@okbar.org

Publication and contents of any advertisement is not 
to be deemed an endorsement of the views expressed 
therein, nor shall the publication of any advertisement 
be considered an endorsement of the procedure or  
service involved. All placement notices must be clearly 
non-discriminatory.

CLASSIFIED INFORMATION

FOR SALE

CRIMINAL LAW CASE COMPILATION: CD ROM 
containing 4100 pages of winning case law arranged 
by subject and jurisdiction. Over 20,000 reversals. 
1988-2009 federal and state. Cost $100. Send to Gloyd 
L. McCoy , lawyer, P.O. Box 1165, Noble, OK 73068. 
Gpcmail@aol.com.

TM

Credit Card Processing For Attorneys

A�niscape Merchant Solutions is a registered ISO/MSP of Harris, N.A., Chicago, IL.

Win Business and Get Paid!

Call 866.376.0950
or visit www.a�niscape.com/OklahomaBar

OBA Members save up to 25% o� 
standard bank fees when you mention 
promotional code: OBASave.

�e Oklahoma Bar Association is pleased to 
o�er the Law Firm Merchant Account, credit 
card processing for attorneys. Correctly accept 
credit cards from your clients in compliance 
with ABA and State guidelines. 

Trust your transactions 
to the only payment 
solution recommended 
by over 50 state and local 
bar associations! Member Bene�t
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THE BACK PAGE 

The time has come 
for change to certain 
legal-writing tradi-
tions. For example, 
plaintiff did not and 
will not “COME 
NOW.” It does noth-
ing, and the judge 
won’t miss it. Spend 
your preamble making 
a dramatic statement 
or emphasizing the 
theme of your case.

Another example of 
obsolescence is the 
separate motion and 
brief. Courts through-
out the state have 
allowed a motion and 
its brief to be com-
bined into one docu-
ment. Continuing to 
separate them is a 
waste. The waste is 
accentuated if you put 
much effort into the 
separate motion, as the 
court may view it like 
a vestigial organ that 
once had a purpose 
but now just takes 
up space. 

INTRODUCTION 

Before plodding 
ahead with leaden 
numbered paragraphs, 
consider an introduc-
tion that tells the story 
of your case. You 
should usually assume 
the judge or law clerk 
reading your brief 
either knows nothing 

about the case or 
perhaps knew 
something once but 
has since forgotten. 
Judges have more of 
a caseload than even 
you do, and your 
particular case is but 
one of many for 
them. An introduc-
tory or background 
section helps plant the 
story of your case in 
the judge’s mind. 

An introductory 
section has added pur-
pose in the summary 
judgment briefs that by 
rule require numbered 
paragraphs. As well as 
presenting the theme 
of your case, you can 
present facts you want 
the judge to know that 
do not qualify for 
numbering (e.g.,	
immaterial facts, 
disputed/undisputed 
facts, uncategorized 
facts).

If not required, con-
sider whether you 
even want to do any 
numbering of para-
graphs. If stories were 
well told in numbered 
paragraphs, you would 
see it done more often.  

ARGUMENT

Shorter briefs are 
better. As are shorter 
sentences. And shorter 

words. Eliminate all 
the lawyerly verbiage 
that helps make people 
hate lawyers. Is there 
boilerplate (e.g., sum-
mary judgment stan-
dards) you routinely 
paste into your briefs 
without any thought? 
Don’t. If a particular 
aspect of that law is 
especially helpful to 
your case, apply it in 
the text of your argu-
ment. Do not over 
emphasize. Or over 
Capitalize. Or, over 
comma. Or over 
footnote.1

Vitriol is detested, 
and taking the bait 
leaves you indistin-
guishable from oppos-
ing counsel. Carefully 
organize your argu-
ment and employ 
headings and subhead-
ings to provide helpful 
guideposts. Use 
modern technology. Be 
creative. Persuasively 
make your case and 
then stop.

CONCLUSION

Not all traditions are 
bad. The trick in every 
context is to combine 
the best of the old and 
new. You may start a 
brief with a high-tech 
imbedded image of a 
crucial piece of evi-
dence, but you should 
end it with the time-
honored tradition of 
respectfully submitting 
the brief to the court. 
Judges deserve respect. 
They work hard and 
do their best to objec-
tively decide their 
cases. It is something 
to remember the next 
time your lack of objec-
tivity makes you want 
to complain about one. 

�Respectfully 
submitted.	

Mr. Hird practices	
in Tulsa.

1. “Nothing paralyzes smooth 
writing as easily as a plague of 
footnotes… All flow and coher-
ence are lost.” Robert B. Smith, The 
Literate Lawyer 28 (3d ed., Michie 
Law Publishers 1995).

Plantiff’s Motion to Amend 
Writing Style and 
Brief in Support
By Tom Hird



It is more important than ever 
to understand your 401(k) fees.

You should consider the investment objectives, risks, charges and expenses of the investment options carefully before investing.
Please refer to the most recent Program prospectus for such information. For a copy of the Prospectus with more complete
information, including charges and expenses associated with the Program, or to speak to a Program consultant, call 1-877-947-2272,
or visit www.abaretirement.com or write ABA Retirement Funds P.O. Box 5142 • Boston, MA 02206-5142 • abaretirement@us.ing.com.
Please read the information carefully before investing. The Program is available through the Oklahoma Bar Association as a member
benefit. However, this does not constitute, and is in no way a recommendation with respect to any security that is available through
the Program. 04/09

Unique 401(k) Plans
for Law Firms

401(k) fees can be assessed as explicit out-of-pocket expenses or charged
as a percentage of assets. These expenses can be charged to either the
sponsoring law firm or the plan’s participants. Often they are assessed 
both ways, in some combination to the firm and its participants.  

HOW IS THE ABA RETIREMENT FUNDS PROGRAM DIFFERENT FROM
OTHER PROVIDERS?  TWO REASONS:

1. The ABA Retirement Funds program was created by a not-
for-profit organization within the ABA to provide a member
benefit, not generate revenue for the ABA.

2. The ABA Retirement Funds program achieves the necessary
economies of scale with over $3 billion invested to eliminate
all explicit fees for firms, and provide investments for
participants with low asset based fees.

Let the ABA Retirement Funds program provide you with a cost comparison
so you can better understand your direct 401(k) fees, and see how we can help
you to provide an affordable 401(k), without sacrificing service, to your firm.

For more details contact us by phone (877) 947-2272, by email
abaretirement@us.ing.com or on the web at www.abaretirement.com



Introducing West Case Notebook™ with LiveNote™ technology. Now all your

essential case information is organized in a usable electronic format and accessible

in a single click. So you and your team can enter and share key facts, legal docu-

ments, main characters, transcripts, evidence, pleadings, legal research and more.

You can search across all this and find what you need instantly, including that hot

document that may have taken you hours to locate before. All of which means you

can be confident you’ve missed nothing. Call 1-800-762-5272 or visit

west.thomson.com/casenotebook for more details.

1. Enter, access, share and

search all essential docu-

ments – briefs, pleadings,

filings, hot documents and

more – in a click.

2. View a realtime feed 

of the deposition testimony

from your laptop. 

3. Export Westlaw®  

research directly into your 

Case Notebook files.

4. Take your Case Notebook 

on the road and access files

anywhere – your hotel, the 

airport, your home office.

© 2009 Thomson Reuters  L-347604/2-09

Thomson Reuters and the Kinesis logo are trademarks of Thomson Reuters.

EVERYTHING IMPORTANT TO YOUR CASE.
ALL IN ONE PLACE.
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