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2ND ANNUAL OKLAHOMA FORENSICS ACADEMY
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¢ Dr. Robert Block, OU Medical Center Tulsa, Oklahoma
10:20-to 10:30 Break
10:30 to 11:30 Alcohol and Flying: Post Mortem Alcohol Determination (1/2 hr. Ethics)
¢ Dr. Kurt Dubowski, Ph.D.
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Forensic Institute
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Being Proposed This Year ¢ Dr. Mike Ritze, Physician and
Adjunct Professor
eTrent Baggett & Craig Sutter Northeastern State University

Driving Directions: From I-35: Take Exit 117 at SW 4th St., Moore, then travel west approximately 3 miles to SW 134th &
South Pennsylvania. The street name changes from SW 4th in Moore to SW 134th Street in Oklahoma City. SOUTHBOUND
and NORTHBOUND from I-44: Take Exit 110 at SW 134th Street. Travel east 2.5 miles to SW 134th & South Pennsylvania.

Forensics Academy Registration

Mail to: Mike Wilds, NSU, 3100 E. New Orleans, C-242, Broken Arrow, OK. 74014

Last Name (print) First Name
Address
Bar Number Tele ( ) E-mail

Section Member $75 _ Nonmember $90 __ Gov. Rate $65 __ Judges (free, but must register)

Late Registration (after March 20th) $100 ___
Contact: Mike Wilds (918) 449-6532
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The Traditional January President’s Message

By Stephen Beam

In my first column last month, 1 felt com-
pelled to talk about the serious subject of our state’s high rate
of lawyer suicide, what the association is doing to help and
what you can do to help. So, this month is the message you'd
typically expect from your new bar president — information
about the year ahead.

A few years ago when we told you we needed to increase
dues, one promise we made was to remodel the east side of
the Oklahoma Bar Center.  want you to know we are deliver-
ing on that promise this year.

For the first time ever, the OBA in 2006 had
a Strategic Financial Planning Committee
study the financing of the bar center improve-
ments and plan the financial future of the
OBA. It was determined the improvements
could be completely paid for by existing dues
revenue, if we spread the construction pay-
ments over more than one year. We will not
need to borrow any money or ask for addi-
tional funds from you. The construction will begin this fall and
be completed in 2008. This will involve a complete interior
remodeling of the original part of the bar center built in 1962
and removal of all asbestos.

I want you to know we have been good stewards of your
money. We are now able to provide a new free member bene-
fit. All Oklahoma lawyers now have online access to a nation-
al legal research library through Fastcase. Included in the
online service are cases from all 50 states since 1950, all cases
from the inception of the U.S. Supreme Court, all Feder-
al Courts of Appeals cases since 1924, Federal District
Courts from 1914, Federal Bankruptcy Courts from 1979
and all statutes, administrative regulations, court rules
and the constitutions from all 50 states. Wow. This is the
best member benefit since the Oklahoma Bar Journal.

' have asked Past President Melissa DeLacerda to head
a task force to revitalize the Annual Meeting. I am meet-
ing with Melissa and the other members of this task
force, Debra Charles and Myra Kaufman, tomorrow to
begin discussing ways to improve the Annual Meeting.

In April the Young Lawyers Division will host the
South Central Regional Conference, a meeting of about
75 YLD leaders from a six-state region, in Oklahoma
City. Our Board of Governors will meet during this time.
We will do everything possible to ensure this meeting is
a success and these young lawyer leaders leave with a
positive feeling about our state and the Oklahoma Bar
Association.

The Oklahoma Bar Journal

...this will be an
exciting and eventful
year. There is so
much to do and so
little time to do it.

A long-neglected area of the Okla-
homa Bar Association has been the
Mentoring Committee. I have asked
Jon Parsley of Guymon to head a task
force to study what other states are
doing and to decide what is best for
Oklahoma. I firmly believe we need a
strong mentoring program to help
transition our new lawyers from law
students to members of the Oklahoma
Bar Association. I know Jon Parsley is

the perfect choice to
head this effort.

Linda Thomas from
Bartlesville is planning
a leadership confer-
ence to identify and
nurture new leaders
for this association
with a special empha-
sis on minority and women leaders.
We now have a Law Student Division
that is very active under the leadership
of Kendra Robben. We are hopeful
these law student leaders will transi-
tion into our young lawyers program
and on into the Oklahoma Bar Associ-
ation. Since we have this framework in
place, I think it is vitally important to
identify and nurture new leaders for
this association, and I intend to see
that occur with Linda’s help.

Our Young Lawyers Division has
undertaken a huge new project this
year. It is called the “Wills for Heroes”
program. This is a free service to pre-
pare wills, powers of attorney and
advance medical directives for Okla-
homa firefighters, police officers, sher-
iff's deputies, military personnel and
other emergency personnel. The YLD
will be asking for your help to make
this statewide community service
effort a success. A number of county
bar associations have already asked to
be included in this effort.

As you can see, this will be an excit-
ing and eventful year. There is so much
to do and so little time to do it. I had
better get busy!
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EVENTS CALENDAR

FEBRUARY

13 OBA Solo & Small Firm Conference Planning Committee
Meeting; 3:30 p.m.; Oklahoma Bar Genter, Oklahoma City;
Contact: Roger Reneau (405) 732-5432

14 State Legal Referral Service Task Force Meeting; 1 p.m.;
Oklahoma Bar Center, Oklahoma City; Contact: Dietmar Caudle
(580) 248-0202

15 0BA Work/Life Balance Committee Meeting; 12 p.m.; Oklahoma
Bar Center, Oklahoma City; Contact: Melanie Jester
(405) 609-5280

16 0BA Board of Governors Meeting; Oklahoma Bar Center,
Oklahoma City; Contact: John Morris Williams (405) 416-7000

17 OBA/YLD Board of Directors Meeting; Oklahoma Bar Center,
Oklahoma City; Contact: Chris Camp (918) 588-1313

19  President’s Day (State Holiday) — Bar Center will be closed.

20  OBA Professionalism Committee Meeting; 4 p.m.; Oklahoma
Bar Center, Oklahoma City and Tulsa County Bar Center, Tulsa;
Contact: Steven Dobbs (405) 235-7600

21 0BA Bar Center Facilities Committee Meeting; 9 a.m.;
Oklahoma Bar Center, Oklahoma City and Tulsa County Bar
Center, Tulsa; Contact: Bill Conger (405) 521-5845
0BA Diversity Committee Meeting; 3 p.m.; Oklahoma Bar
Center, Oklahoma City and Tulsa County Bar Center, Tulsa;
Contact: Linda Samuel-Jaha (405) 290-7030

22  OBA Women in Law Committee Meeting; 12 p.m.; Oklahoma
Bar Center, Oklahoma City and Tulsa County Bar Center, Tulsa;
Contact: Elizabeth Joyner (918) 573-1143
OBA Legal Intern Committee Meeting; 3:30 p.m.; Oklahoma
Bar Center, Oklahoma City and Tulsa County Bar Center, Tulsa;
Contact: H. Terrell Monks (405) 733-8686

23 0BA Member Services Committee Meeting; 2 p.m.; Oklahoma
Bar Center, Oklahoma City and Tulsa County Bar Center, Tulsa;
Contact: Debra Charles (405) 286-6836

For more events go to www.okbar.org/news/calendar.htm

The Oklahoma Bar Association’s official Web site: Www.()kbar.org

THE OKLAHOMA BAR JOURNAL is a publication of the Oklahoma Bar
Association. All rights reserved. Copyright© 2007 Oklahoma Bar Association.
The design of the scales and the “Oklahoma Bar Association” encircling the
scales are trademarks of the Oklahoma Bar Association. Legal articles carried
in THE OKLAHOMA BAR JOURNAL are selected by the Board of Editors.
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IS THAT OF THE AUTHOR AND NOT NECESSARILY THAT OF THE OKLAHOMA
BAR ASSOCIATION, OR THE OKLAHOMA BAR JOURNAL BOARD OF EDITORS.
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Child Custody &

The Relocation Case in Oklahoma:
A Guardian ad Litem’s Perspective

By Donelle H. Ratheal

parent’s right to the custody, care and management of his
child is a fundamental right.' Laws abrogating this right are
subject to the “strict scrutiny” standard.” But when parents
involved in a divorce, original or post-decree, have conflicting
interests, an Oklahoma domestic relations judge must follow the
paramount directive: ensure the best interests of the child are

served.®

Under current judicial policy, a judge may
impose reasonable conditions on a parent’s
right to travel or move when it impacts the
child’s best interests, which includes the
child’s relationship with the other parent.*

Judicial policy has admittedly undergone a
significant shift. Less than a decade ago, Okla-
homa, aligned with the majority of jurisdic-
tions, found that the custodial parent had a
presumptive right to move with the child. The
noncustodial parent generally bore the dual
burdens of proof and persuasion to convince
the judge to deny the move and/or to change
custody.

Seeds of the judicial shift were sown in 1997
when the American Academy of Matrimonial
Lawyers drafted and promulgated the Model
Relocation Act.’ The act offers three alternative
burdens of proof for a relocation case: 1) A pre-
sumption against relocation; 2) a presumption
for relocation; and 3) no presumption, due to a
“split” or alternating burden of proof.°

Under the third alternative, the relocating
parent must meet his burden of proof that the
relocation is “in good faith.” The non-relocat-

Vol. 78 — No. 6 — 2/10/2007

ing parent must then meet her burden of proof
that the proposed relocation is “not in the best
interest of the child.”” Several jurisdictions
subsequently adopted the act, either through a
statutory scheme or by incorporating the prin-
ciples into decisional law.

The American Law Institute also considered
the relocation issue. It drafted the Principles of
the Law of Family Dissolution in 2000.° Only a
handful of jurisdictions have adopted or relied
upon these principles.’

In 2002, the Oklahoma Legislature enacted
its relocation statute. The statute utilizes the
Model Relocation Act’s third alternative. The
statute’s passage marked a significant change
in Oklahoma relocation law." Its passage,
together with a recent appellate decision, also
arguably changed the guardian ad litem’s role
in post-decree custody matters involving relo-
cation of children.

HISTORICAL PERSPECTIVE OF
RELOCATION LAW BEFORE THE
STATUTE

Since before statehood, Oklahoma law grant-
ed a custodial parent the right to move with his
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or her child. The statute
provides:

A parent entitled to the
custody of a child has a
right to change his resi-
dence, subject to the
power of the district court
to restrain a removal
which would prejudice the
rights or welfare of the
child.”

The provision was adopted
from the Dakota territorial
statutes in 1887.

The statute was cited in a
published case for the first
time in 2001, in companion
cases, Kaiser v. Kaiser? and
Abbott v. Abbott.® The Okla-
homa Supreme Court relied on
the statute for its holding that
a custodial parent should have
the right to relocate without
fear of losing custody of his
child.* The Abbott and Kaiser
rulings were consistent with
decisions from Wyoming,
Arkansas, Minnesota and
other jurisdictions, which
embodied the judicial trend of
at that time.”

During the same term, the Supreme Court
followed the same reasoning in a paternity
case.” A year later, it reaffirmed Abbott and
Kaiser in Casey v. Casey."” Neither the relocation
itself nor the impact upon the visitation
between the noncustodial parent and the child
satisfied the Gibbons™ test to justify a change of
custody from the custodial to the noncustodial
parent. The noncustodial parent had to show
specific harm to the child as a result of the
proposed relocation.”

However, the Supreme Court distinguished
Abbott and Kaiser in Daniel v. Daniel. It distin-
guished it on two grounds, but one common
principle: joint custody. Kaiser and Abbott
involved the relocation of a sole custodial par-
ent. Daniel involved the relocation of a joint
custodial parent.”

The Daniel court relied upon the joint cus-
tody statute for the distinction.” It held that the
joint custody statute created a different stan-
dard for a “material change of circum-
stances.”” In order to set aside a joint custody

400 The Oklahoma Bar Journal

A parent entitled to
custody of a child has
a right to change
his residence...

plan, the movant need satisfy
only the first prong of the
Gibbons test* A finding that
the joint custody plan is no
longer working, and/or the
parties cannot work together,
satisfies the prong.”

Once the first prong is
satisfied, the trial judge
must award custody solely
on the best interests of the
child. All facts bearing upon
the parties’ fitness as parents
and the child’s best interests
are admissible, including
issues and events that
occurred prior to the filing of
the decree awarding joint
custody.”

One of the factors that the
trial judge must consider is
which parent is more likely to
provide frequent and contin-
uing contact with the minor
child to the other parent.” If
there is a request to modify a
joint custody plan, but not
terminate it, the lower “best
interests” standard applies,
obviating the need to satisfy
even the first prong of the Gibbons test.”

The distinction was clear: neither the reloca-
tion itself nor the resulting change in visitation
satisfied the “material change of circum-
stances” requirement of the Gibbons test to
modify custody for a sole custodial parent. In
contrast, the relocation satisfied the first prong
of the Gibbons test for a joint custodial
parent.”

During the brief period between Kaiser and
the enactment of the relocation statute, a sole
custodial parent relocating in good faith no
longer had to fear losing custody of his child.
The non-relocating parent had a heavy burden:
prove that the child would be “at risk for real
and specific harm” and that the child would be
significantly better off if custody were changed
to the noncustodial parent.* Neither the relo-
cation nor the loss of some visitation time was
a “material change of circumstances” that
would invoke the first prong of the Gibbons
test.”

Under Daniel, the law was not as favorable to
parents holding joint custody. Relocation sat-
isfied the first prong of the Gibbons test because
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it altered the provisions of a joint custody plan,
physical and/or legal. Once the first prong of
Gibbons was satisfied, the joint custody statute
and case law construing it mandated re-litigat-
ing the custody issue, with the parents on
equal footing.

The hoped-for hiatus in custody modifica-
tion cases involving relocation was short-lived.
The relocation statute became law on Nov. 1,
2002, approximately one year after the Kaiser
decision was issued.

OVERVIEW OF THE STATUTE

The statute applies to all decrees, whether
filed before or after the statute was enacted.®
The statute includes specific notice require-
ments for the relocating parent, including the
approximate relocation date, the prospective
address, the reason for the move and a
proposed visitation plan.”

The non-relocating parent has 30 days to
object to the relocating parent’s recommended
visitation schedule.” If the non-relocating par-
ent fails to file the objection within the statuto-
ry time frame, then the relocation is author-
ized.® The proposed visitation schedule
becomes, as a practical matter, binding upon
the parties.

The statute provides remedies and sanctions
if a parent fails to give proper notice of reloca-
tion, including a modification of custody.” The
trial judge may also award sanctions, includ-
ing non-monetary sanctions, if he finds one of
the parents’ positions to be frivolous or filed
for the purpose of delay or harassment.”
The Oklahoma statute mirrors the Model
Relocation Act in almost all of its provisions.*

POWERS AND AUTHORITIES
OF THE TRIAL JUDGE

If the non-relocating parent timely files an
objection, then the matter must be set for a
hearing. The objecting parent must seek either
a temporary or a permanent order to prevent
the relocation.”

The trial judge is required to consider a veri-
table “laundry list” of factors at the relocation
hearing, which are non-exclusive.* They
include:

1) The nature, quality, extent of involvement
and duration of the child’s relationship with
the person proposing to relocate and with the
non-relocating person, siblings and other sig-
nificant persons in the child’s life.
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2) The age, developmental stage and needs
of the child, including whether the child has
expressed a preference regarding relocation.

3) The effect that the relocation will have on
the child’s physical, educational and emotion-

al development, including any special needs of
the child.

4) The feasibility of preserving the relation-
ship between the non-relocating person and
the child through suitable visitation arrange-
ments, considering the logistics and financial
circumstances of the parties.

5) The child’s preference, taking into consid-
eration the child’s age and maturity.

6) Whether there is an established pattern of
conduct of the person seeking the relocation,
either to promote or thwart the relationship
between the child and the non-relocating
parent.

7) The reasons of each parent for requesting
or opposing the relocation.

8) Whether the relocation of the child will
enhance the general quality of life for both the
parent seeking the relocation and the child.
The “enhancement” factor may include a
financial or emotional benefit, or an education-
al opportunity, as well as any other factor that
affects the best interest of the child.

9) Any other factor affecting the minor
child’s best interest.”

LIMITATIONS IMPOSED ON THE TRIAL
JUDGE

The trial judge has the discretion to grant a
temporary relocation order.” However, the
judge may not give undue weight to the fact
that a temporary relocation order was
entered.” The judge may not consider whether
the relocating parent has declared that he or
she will not relocate if the child’s relocation is
denied.*

STATUTORY BURDEN OF PROOF

Once the relocating parent meets the burden
of proof that the proposed relocation is in good
faith, the burden of proof shifts to the non-relo-
cating parent.” The non-relocating parent must
satisfy the judge that the proposed relocation is
not in the minor child’s best interests.*

Given the alternating burdens of proof, and a
factually intensive hearing, it is not surprising
that many parties, or the trial judge on its own
initiative, secure the involvement of aguardian
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ad litem to assist in providing a neutral per-
spective of the child’s best interests.” Yet, given
the relocation statute, together with a recently
published decision, the question arises as to
the parameters and scope of the guardian ad
litem’s investigation and recommendations
within the context of a post-decree relocation
case.

THE HISTORICAL ROLE OF THE
GUARDIAN AD LITEM

The term “guardian ad litem” in Oklahoma
encompasses numerous definitions, depend-
ing on the type of case in which the guardian
ad litem represents the child. For purposes of
this article, the role of the guardian ad litem is
limited to post-decree relocation hearings in
divorce and paternity cases.

The role of a guardian ad litem was first high-
lighted in divorce law in 1995, in Kahre v.
Kahre.* The role of the guardian ad litem was
later defined by statute in 2002.* Oklahoma
adopted the “hybrid” model in its statute.

Nationally, there are two general models for
the guardian ad litem: 1) the attorney for the
child; and 2) the “best interests” attorney.” The
attorney for the child is her advocate and
enjoys the same role as a parent’s attorney;,
including attorney-client privilege.”

The “best interests” attorney represents the
child’s best interests, notwithstanding that it
may not be the same as the child’s stated pref-
erence or position at trial.” While the attorney-
client privilege exists, the “best interests”
attorney is allowed to divulge certain
information, if it is in the best interests of the
child.”®

In a perfect world, the child would have both
models to represent the child’s interests. If the
child’s position or stated preference is contrary
to her best interests, then the trial judge would
then appoint the second model. The judge
would then be assured of a neutral investiga-
tion, an advocate for the child, and an attorney
who would ensure that the child’s best inter-
ests were served.

But this is not a perfect world. Most parties
are unable to afford both an advocate and a
“best interests” attorney for their child. Okla-
homa, like many jurisdictions, has adopted the
second model.

The “best interests” model is a practical
alternative in most cases. The trial judge can
rely upon an attorney, an officer of the court,
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who is entrusted with representing the child’s
best interests to conduct an independent, neu-
tral investigation, with recommendations in
the report that are free of the bias or “slant” of
either parent.

In Oklahoma, the guardian ad litem’s role is
fairly well defined. Once appointed, the
guardian ad litem is to objectively advocate on
the child’s behalf. She is to act as an officer of
the court to investigate all matters concerning
the child’s best interests.*

The statute sets out the responsibilities and
duties that the guardian ad litem bears in all
cases, which include: 1) reviewing all pertinent
documents; 2) interviewing the child, the par-
ents and other relevant individuals; 3) advo-
cating for the child’s best interests within the
case itself; 4) monitoring the child’s interests
throughout the case; 5) presenting a written
report to the trial judge and the parties before
trial that includes conclusions, recommenda-
tions and the facts upon which they are
based.”

The trial judge may endow the guardian ad
litem with other specific duties and obliga-
tions.’”® Within the context of all of her duties,
she is mandated to maintain the confidentiali-
ty of the information that she obtains during
the investigation to the best of her ability. She
is not subject to discovery.”

THE ROLE OF THE GUARDIAN AD
LITEM IN POST-DECREE RELOCATION
CASES

The role of the guardian ad litem is signifi-
cantly different in a post-decree relocation case
than an ordinary custody modification case.
It is different because the relocation statute
imposes both specific directives and
limitations upon the trial judge.

Just as the trial judge is bound by the
statute’s limitations and mandates, so is the
guardian ad litem is also bound by them. The
guardian ad litem cannot rely on certain facts or
statements made by a parent or a child if the
trial judge may not consider them or give them
undue weight.

For example, the guardian ad litem cannot
take into consideration a parent’s statement
that he will not move if the relocation is not
granted, because the trial judge may not con-
sider it. The guardian ad litem cannot rely
heavily on the fact that the trial judge issued a
temporary relocation order in the report,
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because the judge may not
give it undue weight.

From the outset of her
appointment, the guardian
ad litem must focus on the
scope of the investigation,
which is defined by the
statute. The guardian ad
litem cannot ignore the bur-
den of proof that each parent
must meet. Recommenda-
tions based simply on the
basis of the “best interests”
of the child may not pass
muster in an appellate
review.

The  recommendations
must be supported by the
facts gleaned from the inves-
tigation, and may only be
facts that the trial judge is
allowed to consider. Other-
wise, the resulting recom-
mendations in the report
may conflict with the
statute’s concise require-
ments. If the report fails to
comply with the statute, the
trial judge’s reliance on the
report’s recommendations
may place his relocation rul-
ing at risk for reversal.

DIFFERENCES BETWEEN
THE ACT AND THE
STATUTE

Reviewing the provisions of the Model Relo-
cation Act may give the guardian ad litem
insight into the workings of the statute. For
example, the comments in the act provide
insight into the alternative provisions. The
act’s alternative burdens of proof make it clear
that the legislative body must decide who will
bear the burden of proof. They also assist in the
construction of the provisions that prohibit the
trial judge from hearing certain information.

Based upon the statute’s use of the third
alternative in the parents’ respective burdens
of proof, the heavier burden appears to fall
upon the non-relocating parent. If the intent of
the statute is that the non-relocating parent
carries the burden of proof on the “best inter-
ests” issue, then he or she must provide the
evidence, identified by the multi-factor test, to
prove why the relocation is not in the child’s
best interests. The construction of the statute is
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...{o prove why
the relocation is not
in the child’s best
interests.

the domain of the trial judge.
For example, the judge may
construe the statute to require
the non-relocating parent to
provide the evidence identi-
tied by the multi-factor test to
satisfy the “best interests”
burden. If so, then guardian
ad litem should not require
the relocating parent to pro-
vide it or consider a failure to
provide it to be a negative
factor in her report.

On the other hand, if the
trial judge considers that pro-
viding the information of an
enhanced quality of life for
the child is part of the relo-
cating parent’s burden of
“good faith,” the guardian ad
litem should then reasonably
expect the information from
the relocating parent. The
guardian ad litem should dis-
cuss this issue (with counsel
for the parties present) with
the trial judge before starting
the investigation. It will
ensure that the trial judge
will receive a report consis-
tent with his construction of
the statute.

DIFFERENCES BETWEEN
PRIOR CASE LAW AND
THE STATUTE

The guardian ad litem should be familiar
with the differences between Oklahoma’s prior
relocation case law and the statute for several
reasons. The non-relocating parent’s burden of
“specific harm” that Kaiser created and
required no longer exists. The statute requires
only the “best interests” standard.

The statute also changes how the trial judge
may view relocation within the context of a
joint custody order. The trial judge has the dis-
cretion to treat the proposed relocation of the
child as one, but not the only, factor in consid-
ering a change in custody.”

Based upon the plain language of the statute,
it modifies the Daniel holding and removes the
distinction between joint and sole custodial
parents in a relocation setting. The result: there
is no longer a double standard for relocation
within the statutory framework.
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However, the trial judge may find, from the
terms selected in the statute, terms that the
Model Relocation Act leaves open for choice,
that the relocation statute only applies to a sole
custodial parent. The two critical definitions
provide:

B.1. Except as otherwise provided by this
section, a person who has the right to
establish the principal residence of the
child shall notify every other person enti-
tled to visitation with the child of a proposed
relocation of the child’s principal residence
as required by this section.

B.2.Except as otherwise provided by this
section an adult entitled to visitation with a
child shall notify every other person enti-
tled to custody of or visitation with the child of
an intended change in the primary resi-
dence address of the adult as required by
this section.”

Given that the definition does not use the
term “custodial parent” but rather the “person
who has the right to establish the principal res-
idence of the child,” the issue is whether the
relocation statute embraces sole and joint cus-
todial arrangements, or simply sole custodial
arrangements. It may be helpful to the trial
judge for the guardian ad litem to provide the
comment to the definitions section of the
Model Relocation Act to determine whether
the statute’s definition encompasses joint cus-
todial arrangements.®

THE GUARDIAN AD LITEM’S TASK

A guardian ad litem appointed in a relocation
case is tasked to investigate and consider all of
the facts surrounding the proposed relocation,
so long as they qualify for the trial judge’s con-
sideration. The admissible evidence is identi-
fied by the multiple factor test set out in the

As children grow
older, their preference
should he weighed
more heavily.
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statute. The facts not allowed for consideration
are also set out by statute.

For example, the necessary facts include a
comparison of the quality of the current and
proposed communities, including but not lim-
ited to: 1) the school districts, 2) the emotional
and financial environment, and 3) enhanced
opportunities for the child, scholastic, artistic
or athletic. The needs of the child must be
ascertained, including any special needs and a
comparison of the communities made to deter-
mine which will best serve those needs.

The guardian ad litem must investigate the
level, nature and depth of the child’s relation-
ships with each of the parents, as well as other
family members and integral adult figures.
Finally, any other factor unique to the case
must be investigated if it impacts the child’s
best interests, as well as any additional duties
or obligations that the trial judge included in
the appointment order.

If a child’s preference is a part of the reloca-
tion case, the guardian ad litem must abide by
the preference statute.” The child’s preference
should be weighed according to several fac-
tors: a) age, b) level of understanding and
intelligence, and c) relationship to each parent.
The issue of inter-parental hostility must be
investigated; distance exacerbates the difficul-
ty in maintaining a relationship, even when
both parents cooperate.

As children grow older, their preferences
should be weighed more heavily. They are
generally more articulate, less likely to be
swayed by one parent’s point of view, and
have other interpersonal or social relationships
that should be considered. For high school stu-
dents, there is often the issue of college enroll-
ment eligibility, depending on the child’s state
of residence.
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If the parents have sufficient financial
resources, the guardian ad litem should request
a custodial evaluation that includes a reloca-
tion risk assessment. At the minimum, a men-
tal health professional should interview the
parents and the child and should administer
tests specific to the issue of assessing relocation
risks.

Several tests meet the standards of the Amer-
ican Psychological Association and provide
helpful information of the potential effect of
relocation upon a child, positive and nega-
tive.”” The guardian ad litem can review the
information gleaned by the mental health pro-
fessional through the testing process, and pres-
ent it to the trial judge in the report. The judge
then has the information available to him; it
allows him the discretion to incorporate the
professional’s recommendations into an order
authorizing relocation, to minimize adverse
effects of the relocation upon the child.

Because of the paucity of Oklahoma deci-
sions construing the relocation statute, the
guardian ad litem should review decisions from
other jurisdictions that have adopted the
Model Relocation Act’s alternating burden of
proof. The guardian ad litem should also con-
sider cases construing or discussing the Princi-
ples of the Law of Family Dissolution as a
resource. They may be helpful to frame an
inquiry or define factual components of her
investigation.

For example, the Supreme Court of Rhode
Island discussed the Model Relocation Act’s
multiple factor test, adopted in large part by
Oklahoma’s statute. It also discussed what
constitutes “good faith”:

A parent’s desire to relocate with his or her
children ought not to be predicated upon a
whim. On the other hand, as we previously
have noted, a relocating parent need not estab-
lish a compelling reason for the move. The
motivation for the relocation, however, will be
a significant consideration. Clearly, a vindic-
tive desire to interfere in the other parent’s
relationship with the child would weigh heav-
ily against the parent seeking to relocate. The
A.LI Principles identify the following non-
exclusive list of purposes for a relocation as
valid: 1) to be close to significant family or
other sources of support, 2) to address signifi-
cant health problems, 3) to protect the safety of
the child or another member of the child’s
household from a significant risk of harm, 4) to
pursue a significant employment or education-
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al opportunity, 5) to be with one’s spouse or
domestic partner who lives in, or is pursuing a
significant employment or educational oppor-
tunity in, the new location, 6) to significantly
improve the family’s quality of life. The
relocating parent should have the burden of
proving the validity of any other purpose.®

The quoted definition for “good faith”
is derived from the Principles of the Law of
Family Dissolution and is a fairly comprehen-
sive list of factors.

The Dupre court then found that “a move for
a valid purpose is reasonable unless ‘its pur-
pose is shown to be substantially achievable
without moving, or by moving to a location
that is substantially less disruptive of the other
parent’s relationship to the child.””* Using the
definitions as the framework for the issue of
good faith, the guardian ad litem’s investigation
will reveal facts that either support or contra-
dict a relocating parent’s assertion that the
relocation is in good faith.

RELOCATION AND CUSTODY
MODIFICATION STANDARDS

As a practical matter, the trial judge will not
only hear a relocation request but also a
request to modify custody in a post-decree
relocation hearing. The motion may seek a
change in sole or joint custody.

If the guardian ad litem is faced with alterna-
tive or counter-motions regarding custody in a
relocation case, she must be aware of the trial
judge’s procedural and substantive limitations
created by the interweaving of relocation and
custody modification standards and require-
ments, created by case law and statute. Due to
holdings in a recently published case, addi-
tional limitations may now be in play.

In Atkinson v. Atkinson,” the appellate court
recently ruled that if both a relocation request
and a motion to modify custody are before the
trial judge, he must first rule on the relocation
request before ruling on the motion to modify.
Atkinson involved two children; each parent
had sole custody of one child under the terms
of the original decree, with child support and
visitation provisions involved.

The mother filed a notice of relocation, to
which the father objected; he also filed a
motion to modify custody. The trial judge
granted the father’s motion to modify custody
but did not expressly rule on the father’s relo-
cation objection. The mother appealed.” The
appellate court reversed.
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It held that, as a matter of procedure, if the
non-relocating parent requests a modification
of custody, the trial judge may hear it only
after granting the relocating parent’s request to
move with the child.” Once the order authoriz-
ing relocation is entered, the non-relocating
parent may present the motion to modify cus-
tody but must satisfy all parts of the Gibbons
test.®

By holding that the trial judge may only
address a motion to modify custody after
granting the relocation, the decision seems to
require the trial judge to bifurcate the issues
and applicable law, resulting in a two-part
trial. The appellate court reasoned:

If Mother were permitted to relocate with the
child, the court could proceed with Father’s
contingent motion to modify custody, in the
event Father still wished to proceed. At this
point, evidence would be presented from
which the required findings under Gibbons
would be made.”

Not all evidence relevant to a custody modi-
fication may be relevant, or even admissible, in
the relocation portion of the hearing. Under
the Atkinson analysis, the guardian ad litem’s
report and recommendations may then need to
be drafted in a method consistent with the
two-part process.

The Atkinson court further reasoned that
only the relocation portion of the hearing
should have been heard, because:

Assuming Father’s objection to the reloca-
tion was valid, Mother would not be permitted
to relocate with the child, thus providing Father
with the appropriate remedy and relief under the
relocation statute.”

The appellate court made two presumptions:
1) the trial judge could allow the relocating
parent to “undo” the notice of relocation, con-
trary to the statute; and 2) if the relocating par-
ent’s request were denied, then the current
order would remain in place and the non-relo-
cating parent’s access rights would not change.
Its presumptions, however, are not necessarily
accurate. They also ignore the reality of many
professionals” lives, especially military
personnel.

For example, if the relocating parent’s
request to relocate the child is denied, and he
subsequently relocates, the relocating parent
has no choice but to leave the child with the
non-relocating parent, creating a need for a
new visitation schedule and a child support
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order, and more importantly, a new custody
order.”

The appellate court also failed to address or
even consider the implications of the statutory
prohibition of “undoing” the relocation notice.
The Atkinson mother advised the trial judge
that she would not move if she could not take
the child with her.

The relocation statute specifically prohibits
the trial judge from considering a relocating
parent’s statement that he will not relocate if
the child is not allowed to relocate.”” The
statute prevents what occurred in Kaiser.” Yet,
the Atkinson court appears to ignore the statu-
tory prohibition. Its rationale is based upon the
mother’s statement to the trial judge that she
would not move if the relocation request was
not granted for its rationale.

Applying Atkinson’s narrow reasoning,
unless the now de facto custodial parent filed a
cross motion to modify custody with the relo-
cation request, the trial judge does not have the
authority under the relocation statute alone to
modify custody, even if he granted the reloca-
tion request. The inference is troubling: the
relocation statute itself is not sufficient notice
to the relocating parent that either the granting
or denial of the child’s relocation may result in
a change of custody.

Yet the statute provides that a parent’s fail-
ure to comply with the notice requirements is
grounds for a change of custody.”It also pro-
vides that the proposed relocation can be a fac-
tor in considering a change of custody.” Such a
narrow construction should only apply to sole
custody situations: the appellate court has pre-
viously ruled that the trial judge has the
authority on his own motion to terminate a
joint custody plan and issue a new custody
order.”

If the trial judge does not have the authority
to modify sole custody under the relocation
statute alone, then any custody modification
order entered within the context of a relocation
request alone is error because the relocating
parent’s due process rights were violated. A
parent must have constitutionally sufficient
notice that custody can be modified or
changed.”

If the statute is construed in such a narrow
fashion, and the trial judge is restricted both
procedurally and substantively in modifying
custody in a relocation case, the guardian ad
litem must endure the same restrictions. The
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trial judge cannot adopt recommendations that
exceed his authority, even if they fall within
the rubric of the “best interests of the child.”

Assuming that the parents properly preserve
the issue through cross motions to modify cus-
tody, and the trial judge has the authority to
address modification of custody, other ques-
tions arise from the new decision. For example,
the appellate court reaffirms Gibbons as the
necessary test to modify sole custody, even
though a relocation request is before the
court.”

The Atkinson court also cites to Abbott
regarding a modification of custody, as well as
the underlying statute that gave rise to these
decisions.” The Atkinson decision makes it
clear that Kaiser and its progeny are still good
law as to qualifying events for custody modifi-
cation. If so, then relocation itself within the
context of a sole custody/visitation arrange-
ment is not a “material change of circum-
stances” to justify a modification of sole cus-
tody.

If the relocation statute did not supersede
Kaiser and its progeny, then the double
standard for terminating custody returns. The
joint custodial parent who
requests a modification of
custody in response to a relo-
cation request has a lower
threshold under Daniel and
the joint custody statute than
the noncustodial parent.

Based upon the new deci-
sion, the guardian ad litem's
report, both in substance and
format, depends upon what
motions the parents have
filed, what relief they are
seeking and what burdens of
proof they must satisfy. The
guardian ad litem must care-
fully review the pleadings,
and confine her recommen-
dations within the mandato-
ry procedural and substan-
tive  requirements. The
guardian ad litem may also
need to consider whether to
file a motion regarding cus-
tody modification on the
child’s behalf to protect the
child’s best interests and to
provide the trial judge with

e -
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Ultimately,
it is the trial judge
who applies the
|aw to the facts
and makes
a decision.

the necessary jurisdiction to issue a custody
decision.

CONCLUSION

The guardian ad litem is faced with a daunt-
ing task in a post-decree relocation case, based
upon the statute itself, together with the recent
decision. She is tasked with investigating all of
the facts that could or should be presented to
the judge at the hearing. She must follow the
statute’s mandate as to whether a fact can be
weighed heavily, weighed only as one factor,
or not considered at all.

The guardian ad litem must be aware of the
different standards of proof and governing
tests, depending on the case’s specific situa-
tions and circumstances. Finally, she must con-
sider tailoring the report for a bifurcated trial if
both relocation and custody modification
requests are before the judge, to comply with
the procedure recently established by case law.

The motions before the trial judge determine
what standards and tests may or may not be
applied. If the parties fail to protect their
respective interests and/or fail to properly
invoke the trial judge’s authority through
properly pled motions, then
the guardian ad litem faces lim-
itations in her recommenda-
tions to the judge, or she must
file a motion to modify cus-
tody to serve the child’s best
interests and ensure the trial
judge has the jurisdiction to
make the ruling if it becomes
necessary under the circum-
stances.

Ultimately, it is the trial
judge who applies the law to
the facts and makes a decision.
The paramount consideration
of the trial judge in any cus-
tody hearing is the child’s best
interests.*” But, the ruling can-
not exceed or be contrary to
procedural, substantive and
constitutional limits. It is criti-
cal that the guardian ad litem
protect the child’s best inter-
ests by filing the appropriate
motions on the child’s behalf
and by preparing a report and
recommendations that provide
the judge with a solid founda-
=== tion for the decision, whether
W il
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relocation alone or in conjunction with a
request to modify custody.
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63. Dupre, 857 A.2d 242, pp. 258-59 (citations omitted).

64. Id. at 258.

65.2006 OK CIV APP 124, __ P3d __, (Division II).

66. The mother appealed on several grounds, including that the
relocation statute violated her constitutional right to travel. Unfortu-
nately, she presented the constitutional argument for the first time on
appeal; the appellate court declined to address it. Atkinson, fn.1.

67. Atkinson, q 18.

68. Gibbons, 1968 OK 77, q 12, 442 P.2d 482.

69. Atkinson, q 19.

70. Atkinson, I 18 (emphasis added).

71. The Act recognizes this difficult issue, but leaves it up to the
individual jurisdictions to determine whether the relocation proceed-
ing will also include the issue of custody modification. Comment to
§404.

72. Supra note 44.

73.43 0.S. § 112.3(J)(2).

74.1d., § 112.3(F).

75.1d., § 112.3(1).

76. White v. Polson, 2001 OK CIV APP 88, 7, 27 P.3d 488.

77. For example, the trial court does not have the authority to ter-
minate joint custody if a motion to modify joint custody has been filed.
Eimen at  11.

78. Atkinson, q 19.

79.1d.

80. Daniel v. Daniel, 2001 OK 117, I 19, 42 P.3d 863.
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Child Custody &

Termination of Joint Custody
Is the Law in Oklahoma Disjointed?

By Melissa F. Cornell

he term “custody” is not defined by statute in Oklahoma,
although a trial court must provide for the “custody” of a
child when two parents cannot agree as to where the child

will live and who will make the decisions concerning the child.
The Oklahoma Supreme Court, however, has defined custody as
a term of art, which “embraces the sum of parental rights with
respect to the rearing of a child, including the child’s care. It
includes the right to a child’s services and earnings... and the
right to direct his activities and make decisions regarding his care

and control, education, health, and religion.

As early as 1977, Oklahoma courts sanc-
tioned a “split custody” arrangement in which
the children are under the control of one parent
during the school year and the other parent
during the summer. Courts at that time felt it
difficult and unreasonable to divide legal cus-
tody between parents, finding instead that the
right to make decisions concerning the child
was inherently vested in the custodial parent.”
Therefore, if the term “custody” were used in a
decree, it was used to denote the legal rights
inherent in the custodial status of the parent
who had the child for the majority of the time.
“Visitation” was used to refer to the other par-
ent’s rights.” This was done to help avoid con-
flicts between the parents and provide more
stability for the child.*

Today however, joint custody, in one judge’s
opinion, has “arrived onto the beaches of child
custody litigation with the subtlety of a tsuna-
mi wave.”” A majority of the states now codify
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joint custody in some form or fashion, either as
an option, as a preference, or as a presumption
to guide the courts when determining the cus-
tody of the children.® Oklahoma is no excep-
tion; Title 43 § 109(B) codifies joint custody as
an option and allows the court to grant “the
care, custody, and control of the child to either
parent or to the parents jointly.””

Although the court is given wide discretion
in making determinations of custody, it must
always be guided by what is in the best inter-
ests of the children.® Therefore, Oklahoma
courts have held that joint custody decisions
should only be considered when there is a like-
lihood of parental cooperation in decisions
concerning the children; both home environ-
ments are equally beneficial; and other impor-
tant aspects of the children’s lives will not be
disrupted by the arrangement.” Where there
has been a pattern of acrimony and hostility,
and a trial court awards joint custody, the deci-
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So what
happens after a trial
court has awarded
joint custody and
the parties
become hostile...

sion may ultimately be determined to be
against the clear weight of the evidence and an
abuse of discretion.”

So what happens after a trial court has
awarded joint custody and the parties become
hostile and acrimonious toward one another,
and one or both parents seek to terminate the
joint child custody plan? While the statutory
basis for both the granting and the termination
of joint custody is outlined in Oklahoma
Statute Title 43 § 109," how does the court get
past re-litigating the same claim or facts which
allowed the court to grant joint custody in the
first place?”> While typically courts avert res
judicata by requiring a substantial change in
circumstances pertaining to the custody issue
since the last decree was entered,” is the same
standard required for termination of joint
custody? What about when the only change in
circumstances is that the parents can no longer
cooperate with one another? Oklahoma courts
seem to be divided in the answer to this
question.

In the case Hoedebeck v. Hoedebeck," each par-
ent filed a motion to modify seeking to termi-
nate the joint child custody plan and for an
award of sole custody. The evidence showed
that since the entry of the decree and joint child
custody plan, the mother had remarried and
moved to another school district, which made
the joint custody arrangement no longer
acceptable to her. In addition, there was evi-
dence presented that the parties” differing reli-
gious beliefs were causing problems, that the
mother refused to allow the children to see the
paternal grandparents, and that the mother
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attempted to remove the children from the
school district the parties had agreed the
children would attend.”

At the close of evidence, the trial court
terminated the joint child custody plan and
granted custody to the father. The court found
that the children were having difficulty
adjusting to mother’s new life and that they
had become detached because they missed
their extended family. In addition, the evi-
dence showed that the mother had been using
them as messengers because she did not want
to communicate directly with the father.”
Mother appealed the trial court’s decision.”

The Oklahoma Court of Civil Appeals held
that because joint custody cannot succeed
without the cooperation of the parties, if it
becomes apparent that the arrangement is no
longer working, a material change of circum-
stances has occurred which justifies vacating
joint custody and awarding custody to one
parent.” The court further went on to hold that
it does not matter what the reasons are for the
failure of the arrangement, the best interests of
the children should always be the primary
consideration.”

In the recent case, Eimen v. Eimen,* mother
and father were divorced by an agreed decree
which provided for joint legal custody and a
50/50 share of physical custody. Although the
parties had intended on a weekly rotation of
the children, mother did not exercise this right
after entry of the decree, and the children spent
a majority of their time with father. Ultimately
the children began spending more time with
mother but they considered father’s home
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their permanent home.” Father eventually
sought to modify the physical custody provi-
sions of the joint child custody plan, and moth-
er sought to reinforce those same provisions.”

At the close of evidence, the trial court
applied the “change of circumstances” stan-
dard set forth in Coget v. Coget,” which requires
a parent seeking to transfer sole custody from
one parent to another parent to show a sub-
stantial change of circumstances since entry of
the last custody order, and held that father
failed to meet his burden justifying a modifica-
tion of custody. The trial court granted moth-
er’s demurrer as to custody of the children.*
Father appealed.”

The Oklahoma Court of Civil Appeals held
that Oklahoma Statute Title 43 § 109 specifical-
ly sets forth the basis for an award of joint cus-
tody and by inference, termination of joint cus-
tody, therefore, “best interests of the children”
govern the proceedings, and it was error to
apply the “change of circumstances” test set
forth in  Coget.
Because father
specifically met his
burden of showing
that the modification
of physical custody
was in the children’s
best interests by
demonstrating the
teenagers’ preference
to live with father,
the trial court’s order
denying father’s
motion to modify
physical custody was
reversed.”

In 2001, prior to
Eimen, the Oklahoma
Supreme Court tackled the issue
of the termination of joint custody
and the subsequent award of cus-
tody. In Daniel v. Daniel,”® the
father and mother both filed
motions to terminate joint cus-
tody. The father alleged that the
mother would not follow or abide
by the joint child custody plan
and refused to cooperate or com-
municate with the father regard-
ing the child. The mother alleged
that father would not cooperate
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...if a practitioner can
demonstrate that the joint
custody arrangement is
impacting the children's
temporal, mental and
moral welfare...

with mother which resulted in a hostile envi-
ronment between the two.”

At trial, the court terminated joint custody
and awarded the father sole custody. The
mother appealed and the Court of Civil
Appeals reversed, holding that there should
not have been a change of custody because no
material change of circumstances was shown
that would justify changing the custody
arrangement.”

The Oklahoma Supreme Court held that gen-
erally custody modification is warranted when
one of two situations arises: 1) since entry of
the decree, the parties’ circumstances have
materially changed” or 2) material facts have
been discovered since entry of the decree
which were unknown at the time and could
not have been discovered with reasonable dili-
gence.” The court clarified, however, that
where there has been a joint custody arrange-
ment, there is no change of custody, per se,
since both parties were awarded custody.”
Therefore, when a court deter-
mines that joint custody is not
working, the children’s best inter-
ests are no longer being served,
and a substantial and material
change of circumstances has
occurred which authorizes the
court to terminate joint custody.*

Although these cases seem to
set forth different standards, the
decisions in Hoedebeck, Eimen, and
Daniel are not as disjointed as
they may appear at first blush. No
matter which threshold a court
requires to justify the termination
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of joint custody, the best interests of the chil-
dren are always of paramount concern to the
court.” Therefore, if a practitioner can demon-
strate that the joint custody arrangement is
impacting the children’s temporal, mental and
moral welfare, either because it is no longer
working or because a substantial change of cir-
cumstances has occurred since entry of the last
custody determination, it is probably of little
concern to a court as to why joint custody
should be terminated, only that it should be
terminated.

1. Spencer v. Spencer, 1977 OK CIV APP 23, { 5, 567 P.2d 112 (citing
Burge v. City & County of San Francisco, 41 Cal. 2d 608, 262 P.2d 6
(1953)).

2.1d. at 5. E.g. Conrad v. Conrad, 1968 OK 94, 443 P.2d 110; Gilbert
v. Gilbert, 1969 OK 133, 460 P.2d 929.

3.1d.

4. Robert G. Spector, The Oklahoma Law of Child Custody and Visita-
tion: Present Positions and Future Trends, 45 Okla. L. Rev. 389 (Fall 1992).

5. Gerald W. Hardcastle, Joint Custody: A Family Court Judge’s Per-
spective, 32 Fam. L.Q. 201 (1998-1999).

6.1d. at 203.

7. 1d. Oklahoma Statute Title 43 § 109 states in pertinent part

A.  In awarding the custody of a minor unmarried child or in
appointing a general guardian for said child, the court shall con-
sider what appears to be in the best interests of the physical and
mental and moral welfare of the child.

B.  The court, pursuant to the provisions of subsection A of
this section, may grant the care, custody, and control of a child to
either parent or to the parents jointly. . . For the purposes of this
section, the terms joint custody and joint care, custody and con-
trol mean the sharing by parents in all or some of the aspects of
physical and legal care, custody, and control of their children.

8. Harmon v. Harmon, 1997 OK 91, q 15, 943 P.2d 599.

9. See e.g. Hornbeck v. Hornbeck, 1985 OK 48, I 19, 702 P.2d 42.
Despite these best-interest criterion, the Oklahoma Supreme Court
held in this case that a trial court has the power under12 O.S. § 1275.4
(1983) (renumbered 43 O.S. § 112), to order joint custody even if one
parent does not agree.

10.White v. Polson, 2001 OK CIV APP 88, { 10, 27 P.3d 488.

11. This statute provides that once a court terminates joint custody,
“the court shall proceed and issue a modified decree for the care, cus-
tody, and control of the child as if no such joint custody decree had
been made.

12. This principle is discussed in Boatsman v. Boatsman, 1984 OK 74,
1 15, 697 P.2d 516, and is akin to the doctrine of res judicata. It is need-
ed to accord some degree of finality to custody decisions.

13. Gibbons v. Gibbons, 1968 OK 77, 442 P.2d 482. The Oklahoma
Supreme Court held in this case that

[TThe burden of proof is upon the parent asking that custody be
changed from the other parent to make it appear: (a) that, since
the making of the order sought to be modified, there has been a

414 The Oklahoma Bar Journal

permanent, substantial and material change of conditions which
directly affect the best interests of the minor child, and (b) that,
as a result of such change in conditions, the minor child should
be substantially better off, with respect to its temporal and its
mental and moral welfare, if the requested change in custody be
ordered.

Id. at T 12.

14. 1997 OK CIV APP 69, 948 P.2d 1240.

15.1d. at 3.

16.1d. at 7.

17.1d. at I 2.

18. Id.

19. Id. at q 11.

20. 2006 OK CIV APP 23, 131 P.3d 148.

21.1d. at I 2.

22.1d. at 3.

23.1998 OK CIV APP 164, 966 P.2d 816.

24.1d. at 7.

25.1d. at 1 8.

26.1d. at T 12.

27. Id. at I 15-16. Father did not request that the joint custody
plan be terminated at trial, only the physical custody provisions and
child support.

28.2001 OK 117, 42 P.3d 863.

29.1d. at 4.

30.Id. at T 6.

31.1d. at 117.

32.1d.

33. Id. at ] 20 (citing Rice v. Rice, 1979 OK 161, | 8, 603 P.2d 1125).

34. Daniel, 2001 OK at I 10. The most perplexing issue this stan-
dard brings forth is when a trial court orders joint custody between
parents who demonstrated at trial that they do not get along in mat-
ters and decisions concerning their children and that there is a level of
hostility between them. Seemingly under these circumstances, there
can never be a change sufficient justifying termination of joint custody.

35.43 O.S. § 109.
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Child Custody &

Visitation Schedules and Standards

By Melissa DeLacerda

n 2004, the Legislature mandated the administrative director
of the courts to develop a standard visitation schedule and
advisory guidelines to be used by the district courts.' As a
result of the mandate, an ad hoc committee was created by
the administrative director of the courts and guidelines and

schedules were created.

The Legislature further suggested that visita-
tion schedules for children under the age of
five should be different and graduated in the
amount of time the child spends with the non-
custodial parent.

The statute lists areas each Standard Visita-
tion Schedule should address including;:

1. Midweek and weekend time sharing;

2. Differing geographical residences of the cus-
todian and non-custodian of the child
requesting visitation;

3. Holidays, including Friday and Monday
holidays;

4. Summer vacation break;

5. Midterm school breaks;

6. Notice requirements and authorized reasons
for cancellation of visitation;

7. Transportation and transportation costs,
including pickup and return of the child;

8. Religious, school and extracurricular activi-
ties;

9. Grandparent or relative contact;

10. The birthday of the child;

11. Sibling visitation schedules;

12. Special circumstances including but not
limited to emergencies; and,

13. Other standards deemed necessary by the
Administrative Director of the Courts.
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The statute further discusses family func-
tions, including funerals, weddings, family
reunions, religious holidays, important cere-
monies, and other significant events in the life
of the child or either parent. The statute also
addresses electronic contact and mail contact.

The committee adopted certain principles
which were the basis for the visitation sched-
ules that they created. The principles are
reprinted here. They are:

1. Children do best when both parents have a
stable and meaningful involvement in their
children’s lives;

2. Each parent has different and valuable con-
tributions to make to their children’s devel-
opment;

3. Absent of showing of harm, children should
have structured, routine time as well as
unstructured time with each parent;

4. Parents, who can mutually agree on visita-
tion schedules and who can agree to be flex-
ible, should be given a preference over
court-imposed solutions;

5. Divorced and separated parents have inher-
ent obligations toward their children includ-
ing:

a. Avoiding open conflict with each other in
the presence of their children;

b. Helping their children maintain positive
existing relationships, routines and activi-
ties;
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c. Communicating and
cooperating with each
other in arranging chil-
dren’s activities;

d. Maintaining and sharing
full and complete access
to all medical and school
records and maintaining
direct contact with per-
sonnel working with or
caring for their children;

e. Maintaining consistent
rules and values in both
households to create a
sense of security for
children of any age;

f. Allowing children to
bring personal items back
and forth between homes
no matter who purchased
the items; and,

g. Adjusting visitation
schedules over time as
each family members
needs, schedules and
circumstances change.

CHILDREN UNDER THE
AGE OF FIVE

When the practitioner is
litigating the issue of visita-
tion with regard to a child
who is under the age of
five, a review of the discus-
sion accompanying the
administrative director’s
standard visitation sched-
ule should be an integral
part of preparation and is reprinted below for
convenience.

Standard Visitation Schedule for Children
Under Age Five

Psychological research-based information
about the general needs of children at various
stages of early years development is hotly
debated. It was previously believed that
infants formed a singular and exclusive attach-
ment to one primary caregiver during the first
year of life. Mental health professionals cau-
tioned parents that disruption of this exclusive
caregiver-child bond could cause lifelong
adjustment problems. With this in mind, the
notion of infant overnights away from the pri-
mary caregiver was rejected, without consider-
ing individual situations.
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Finally, fathers
are just as capable of
parenting infants as are
mothers.

The most recent research
now questions these
notions. Now, it is
believed that infants form
multiple and simultane-
ous attachments between
six and nine months of
age. In situations where
both parents have been
regularly involved with
all aspects of care giving
and the child has formed
an attachment to both par-
ents, the previous restric-
tions on overnights should
be reconsidered. After all,
one objective to an infant
parenting plan should be
to help children forge a
meaningful relationship
with both parents. No
research supports a given
number of hours or days
that children should spend
with each parent.

Therefore, the key factor
in creating an appropriate
infant visitation schedule
is to determine the ability
and willingness of each
parent (present and histor-
ical with this child) to learn
basic care giving skills
such as feeding, changing
and bathing a young child;
to diagnose and treat com-
mon infant illness; and to
demonstrate the ability to
maintain an infant’s basic
sleep, feeding and waking cycle.”

Further, other factors (besides parental
responsibility and involvement) to consider
include age of child, parent work schedules,
and geographical distance between parent
homes.

Finally, fathers are just as capable of parent-
ing infants as are mothers. It is not the sex of
the parent that is the issue, but rather a par-
ent’s desire to be (and history of actually
being) responsibly involved in the care and
development of their child.

OTHER STANDARDS

In our increasingly mobile society, the issue
of the geographic distance between the custo-
dial and non-custodial parents and its effect on
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visitation has become one with which the court
must deal on an increasing basis. In addition to
the distance and how that affects the time the
non-custodial parent is allowed to spend with
the child, the costs and method of transporta-
tion must be a factor included by the court.

In the discussion that accompanies the stan-
dard visitation schedule adopted by the
administrative director, the factors underlying
these issues, as well as many additional issues
in the area of visitation, are addressed. The
guidelines also include a discussion on how
the court should handle holidays, including
Friday and Monday holidays, spring and fall
breaks, and summer visitation.

There is a thorough discussion of what
should constitute a weekend in the visitation
schedule as well as whether midweek visita-
tions should be awarded and the factors to be
considered. Since midweek visitation is more
controversial than alternating weekend visita-
tion, the factors in discussion provide particu-
lar guidance to the practitioner.

At the conclusion of the discussion that
accompanies the example visitation schedules,
the committee sets out what it refers to as
“other standards.” These standards could well
be adopted as a code of conduct for parents in
dissolution cases and included in every decree.
The “other standards” are reprinted here. They
include:

1. Parents should always avoid speaking nega-
tively about the other and should firmly dis-
courage such conduct by relatives or friends.
In fact, the parents should speak in positive

There is a thorough
discussion of what
should constitute a
weekend in the
visitation
schedule...

Vol. 78 — No. 6 — 2/10/2007

3.

terms about the other parent in the presence
of their children.

. Each parent should encourage the children

to respect the other. Children should never
be used to spy on the other parent.

Parents should establish the basic rules of
conduct and discipline to be observed by
both parents and step-parents, so that the

children do not receive  mixed
signals.
. Parents should keep each other advised of

their home and work addresses and tele-
phone numbers. As much as possible, all
communication concerning the children
should be conducted between the parents in
person or by telephone at their residences
and not at their places of employment.

. Parents should communicate independently

with the school(s) and with the children’s
doctors and other professionals regarding
the children. Each parent should notify the
other of any medical emergencies or serious
illnesses of the children. The parent who has
medical insurance coverage on the children
should supply, as applicable, insurance
forms and a list of insurer-approved or
HMO-qualified health care providers in the
area where the other parent is residing.

. Telephone calls between parents and child

should be liberally permitted at reasonable
hours and at the expense of the calling par-
ent. Telephone contact can be a constant
point of contention, as “reasonable” is often
viewed quite differently between parents.
As a default position, reasonable telephone
calls between a parent and child should be

B
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e
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defined as twice a week between Monday
and Friday and once during the weekend. If
a parent uses an answering machine, mes-
sages left on the machine for the child
should be returned within 24 hours. Parents
should agree on a specified time for calls to
the children so that the children will be
made available.

7. Parents should have the unrestricted right to
send cards, letters and packages to their chil-
dren. The children also should have the
same right with their parents. Neither par-
ent should interfere with this right.

8. A parent should not enter the residence of
the other expect by express invitation of the
resident parent, regardless of whether a par-
ent retains a property interest in the resi-
dence of the other. Accordingly, when chil-
dren are picked up or returned to a parent’s
home, they should be picked up or returned
to the front entrance of the appropriate resi-
dence. Parents should refrain from surprise
visits to the other parent’s home. A parent’s
time with the children is their own, and the
children’s time with that parent is equally
private.

The remainder of the discussion, as well as
the suggested visitation schedules, are avail-
able from the administrative director of the
courts and are located on the Internet at
www.oscn.net/forms/aoc_form/adobe/FOR
M.76.pdf.

CONCLUSION

Since most decrees of dissolution are going
to include an order of visitation between the

non-custodial parent and the minor child or
children, each family law practitioner should
be conversant about the issues involved in set-
ting visitation. Many counties have adopted
standard visitation schedules, including the
schedule created by the administrative director
of the courts or a variation thereof.

A working knowledge of the background
and reasoning in the formulation of these stan-
dard visitation schedules gives each practition-
er the tools needed to explain why adoption of
one in his or her case is in the child’s best inter-
ests. With appropriate education, our clients
can be satisfied with an applicable standard
schedule thereby avoiding additional litigation
concerning visitation issues.

1. Title 43 O.S. § 111.1a(A)

2. In creating an infant visitation schedule, it is certainly appropri-
ate to require a parent to attend and successfully complete a new-
born/infant parenting class as a way to measure his/her commitment.
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Child Custody &

Leaving on a Jet Plane? Maybe...

Passport Issues

Relating to Children

By Noel K. Tucker and Phillip J. Tucker

nternational aspects of family law cases are on the rise in
Oklahoma.' This may be attributable to several factors: 1) Love
has always had an international fling about it. With an increase
in foreign exchange students and the globalization of the world’s
economy, greater opportunities exist for U.S. citizens and foreign
nationals to meet, fall in love and have children. 2) The expansion
of U.S. military commitments has caused a significant increase
in the deployment of military members to overseas duty stations,
often being accompanied by dependent families (when in

non-combat zones).

3) In a post-9/11 world, changes in U.S. passport
policies have occurred, resulting in making pos-
session of a valid passport almost essential for
any international vacation travel — even to
Canada and the “Deep South” — i.e. Mexico,
Caribbean basin, etc. It should then come as no
surprise that disputes over children’s passports
are also on the rise. However, children’s pass-
port issues are not so commonplace that every-
one knows and remembers the rules, conditions
and requirements. Instead, it occurs just enough
to require the practitioner to continually re-edu-
cate the court and their clients in order to avoid
the traps and snares.

PASSPORTS - GENERAL INFORMATION

A passport is a travel document issued by a
competent authority showing the bearer’s ori-
gin, identity and nationality, which is valid for
the entry of the bearer into a foreign country (8
US.C. § 1101(3)). Under U.S. law, U.S. citizens

Vol. 78 — No. 6 — 2/10/2007

must enter and depart the U.S. with valid U.S.
passports (8 U.S.C. (1185(b)). This requirement,
however, is waived until December 2006 for
travel from countries within the Western Hemi-
sphere, with the exception of Cuba (22 CFR
53.2).> However, each foreign country has its
own entry requirements concerning citizenship,
passports and visas. Information regarding
those requirements may be obtained from the
appropriate foreign embassy or consulate. The
addresses and telephone numbers for the for-
eign embassy or consulate near you is best
found on the U.S. Department of State Web site,
located at: www.state.gov. This link is worth
bookmarking in your Internet browser’s
favorites.

TYPES OF PASSPORTS

There are more types of passports than meet
the eye: diplomatic, envoy, special, military,
tourist, etc. Since most of us will never represent
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a U.S. State Department employee, an ambassa-
dor or consular employee, the two most com-
mon types of passports we'll have contact with
are: civilian/tourist passport and no-fee military
passport. If you have a U.S. passport, chances
are it is a civilian/tourist passport. It has a blue
cover, containing your picture, particular per-
sonal information, signature page, visa pages,
etc. You applied for it at one of some 7,000 pass-
port offices, paid your fees and, in the normal
course of things, waited some six to eight weeks
to obtain.

The no-fee military passport is available to
members of the “American military or Naval
forces on active duty outside the United States”
and their dependents. These passports look the
same as civilian/tourist passports; however,
they contain the following restrictive endorse-
ment on the last page:

“This passport is valid only for use in connec-
tion with the bearer’s residence abroad as a
dependent of a member of the American Mili-
tary or Naval Forces on active duty outside the
United States.”

The no-fee military passports are applied for
and processed at the service member’s base/
post through the U.S. Department of State, Spe-
cial Issuance Passport section. While they are
better at expediting, passports also can take six
to eight weeks to obtain. This restrictive
endorsement can cause some confusion. The
US. Department of Defense has a regulation
titled “Passport and Passport Agent Services
Regulation.” In that regulation, it states “No-fee
passports are used by eligible Defense Depart-
ment personnel and their family members while
on official travel to countries requiring pass-
port.” Additionally, the same paragraph goes on
to state, “While outside the United States, no-fee
passports may be used for incidental personal
travel between foreign destinations providing
the foreign government concerned accepts no-
fee passports for personal travel.” Can a military
dependent (child) travel on a no-fee military
passport without the U.S. service member trav-
eling with him/her? Answer: Yes. According to
Randall Bevins, supervisor for special issuance
passports at the U.S. Department of State,® mili-
tary passports have no travel limitations, con-
trary to statements from the Defense Depart-
ment and even the Office of Children's Issues.
“Incidental travel” is a term of art, and that all
travel by a military dependent (child) that is
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without the military member, including court
ordered travel, falls with this term.

If you represent the moving military member
or his/her spouse, it may be beneficial to have
dual passports, i.e. military and civilian.
However, it is generally not recommended for
military dependents. Generally, the military
passport is necessary for military dependents to
enter and exit the service members’ duty county,
i.e. Japan, Germany, etc. The United States
Armed Forces have pacts with the various
countries where military bases are located. To be
in compliance with those pacts, military
personnel and their dependents must use their
military passports.

THE PRIVACY ACT AND PASSPORTS

Passport information is protected by the pro-
visions of the Privacy Act (PL 93-579) passed by
Congress in 1974. However, except for good
cause shown, information regarding a minor’s
passport is available to either parent. Informa-
tion regarding adults may be available to law
enforcement officials or pursuant to a court
order issued by a court of competent jurisdiction
in accordance with (22 CFR 51.27). Therefore, if
you have questions or concerns on whether or
not the other parent has a valid passport in their
possession or has applied for one, your client
would be well served by obtaining a court order
directing the U.S. Department of State to dis-
close the other parent’s passport information.

PRACTICE TIP:

Be sure to include in any order to the U.S.
Department of State specific findings
regarding service on the other party, their
presence at the hearing, etc. The U.S.
Department of State often ignores or
disregards default orders regarding
passport matters.

APPLICATION FOR PASSPORTS - MINORS

Effective June 2, 2001, the Department of State
Bureau of Consular Affairs adopted a rule (66 FR
29904) amending Part 51 of Title 22 of the Code
of Federal Regulations (CFR). In enacting the
rule, it sought to use the passport application
process as a vehicle for deterring parental child
abduction. As a consequence, passports are no
longer issued for children who are the subject of
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a custody dispute or where
there is joint custody, without
the consent of both parents.

Title 22 CFR 51.27 (b)
requires both parents or each
of the child’s legal guardians,
to execute the passport appli-
cation on behalf of a minor
under age 14 under penalty of
perjury, whether applying for
a passport for the first time or
for a renewal. In addition,
documentary evidence of
parentage is required show-
ing the minor’s name, date
and place of birth, and the
names of the parent or par-
ents. A person making false
statements or providing
fraudulent documents to pro-
cure a passport is subject to
criminal penalties.

A passport application may
be executed on behalf of a
minor under age 14 by one
parent or legal guardian only
if that person provides docu-
mentary evidence that he or
she is the sole parent or has
sole custody of the child, or if
a written statement of consent
from the non-applying parent
or guardian is provided.

When both parents have
abandoned the minor or are
deceased, and there has been
no formal or legal determina-
tion of custody or guardian-
ship (such as when a grand-
parent, aunt, uncle, brother or
sister has assumed responsi-
bility), documentation of legal
custody or guardianship
must be obtained and submit-
ted. If exigent circumstances apply to a child in
this situation, a passport will be issued without
such documentation if failure to do so would
cause grave danger to the child. Examples
would include medical evacuation of a child
from a foreign country to the United States, or
an emergency evacuation of U.S. citizens from a
foreign country during a period of civil unrest.
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A passport
application may be

An individual may apply in
loco parentis on behalf of a
minor under age 14 by sub-
mitting a notarized written
statement or a notarized affi-

executed on behalf of 2~ davit from both ~parents
minor under age

14 by one parent or
legal guardian...

specifically authorizing the
application. However, if only
one parent provides the nota-
rized written statement or
notarized affidavit, documen-
tary evidence that such parent
has sole custody of the child
must be presented. Examples
of documentary evidence
y include but are not limited to:
a birth certificate providing
the minor’s name, date and
place of birth and the name of
the sole parent; a Consular
Report of Birth Abroad of a
Citizen of the United States of
America (FS-240) or a Certifi-
cation of Report of Birth of a
United States Citizen (DS-
1350) providing the minor’s
name, date and place of birth
and the name of the sole cus-
todial parent; an adoption
decree showing only one
adopting parent; an order
granting sole custody to the
applying parent or legal
guardian and containing no
travel restrictions inconsistent
with issuance of the passport;
a judicial determination of
incompetence of the non-
applying parent; a court order
from a court of competent
jurisdiction specifically per-
mitting the applying parent’s
or guardian’s travel with the
child; a death certificate for
the non-applying parent; or a
copy of a commitment order or comparable doc-
ument for an incarcerated parent.

EXIGENT OR SPECIAL CIRCUMSTANCES

In cases of exigent or special circumstances,
the written consent requirements may be
waived by a senior passport adjudicator or the
Deputy Assistant Secretary for Passport Ser-
vices. For applications filed abroad, written con-
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sent requirements may be waived by the deputy
assistant secretary for Overseas Citizens Ser-
vices. Exigent circumstances are defined as
“time-sensitive” circumstances in which the
inability of the minor to obtain a passport would
jeopardize the health and safety or welfare of the
minor or would result in the child being sepa-
rated from the rest of his or her traveling party.
“Time-sensitive” generally means that there is
not enough time before the minor’s emergency
travel to obtain either the required consent of
both parents/guardians or documentation
reflecting a sole parent’s/guardian’s custodial
rights. Examples of exigent circumstances
include a minor who needs to travel due to a
serious illness in the minor’s immediate family,
a minor who must travel to receive emergency
medical treatment, or a minor who has his or her
passport lost or stolen while traveling abroad.

Special family circumstances are circum-
stances in which the minor’s family situation
makes it impossible for one or both of the par-
ents to execute the passport application. Exam-
ples of special family circumstances include, but
are not limited to: the non-applying parent has
abandoned the family and his or her where-
abouts are unknown; or the non-applying par-
ent is unable to give written consent due to seri-
ous health problems. Inconvenience to the non-
applying parent will not be considered. Howev-
er, a non-applying parent who cannot personal-
ly appear at an acceptance facility passport
agency, or U.S. embassy consulate or consular
agency abroad to sign the minor’s application
may send the signed consent statement by
overnight delivery if the minor’s travel is
urgent, or fax it to the applying parent or pass-
port issuing office, if the minor’s travel is
imminent.

A parent applying for a passport for a child
under age 14 who seeks an exception must sub-
mit with the application a written statement
subscribed under penalty of perjury describing
the exigent or special family circumstances the
parent believes should be taken into considera-
tion in applying an exception.

The Federal Regulations [22 CFR 51.27
(d)(1)@)] also provide that when there is a dis-
pute concerning the custody of a child under
age 18, a passport may be denied if the State
Department has on file a copy of a court order
that either: a) grants sole custody to the object-
ing parent, b) establishes joint legal custody, c)
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prohibits the child’s travel without the permis-
sion of both parents or the court or d)

requires the permission of both parents or the
court for important decisions, unless permission
is granted in writing as provided therein.

A court order providing for joint legal custody
will be interpreted as requiring the permission
of both parents. The State Department may
require that conflicts regarding custody orders,
whether domestic or foreign, be settled by the
appropriate court before a passport may be
issued. However, notwithstanding the existence
of any such court order, a passport may be
issued when compelling humanitarian or emer-
gency reasons relating to the welfare of the child
exist.

PRACTICE TIP:

This is one area of the law where a “sole”
custody determination is significant. With
the trend towards joint custody arrange-
ments, be sure you provide a provision in
your Joint Custody Plans regarding who
has the right, power and authority to obtain
a passport on behalf of the minor child in
order to avoid a future fight.

Either parent may obtain information regard-
ing the issuance of a passport to a minor unless
the inquiring parent’s parental rights have been
terminated by a court order and that order has
been registered with the State Department.
However, the State Department may deny such
information to any parent, if it determines that
the minor is of sufficient maturity to assert a pri-
vacy interest in his or her own right. In such case
the minor’s written consent to disclosure is
required.

All children regardless of age (including new-
borns and infants) must have their own pass-
port. Minor children must apply in person for
their passport.

STEPS IN OBTAINING CHILD’S PASSPORT

1) Your client will have to completed an Appli-
cation Form DS-11, have two appropriate pass-
port photos and be able to pay the passport
fee(s).* This form can be obtained from any pass-
port agency, most travel agents or the internet.

2) For minors under age 14, your client will
have to submit proof of U.S. citizenship and
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One parent appears, signs and
submits second parent's notarized
statement of consent authorizing
passport issuance for the child...

proof of relationship. A previous U.S. passport is
not acceptable as proof of relationship to the
applying parent(s)/guardian(s). For proof of
citizenship, your client will need to submit one
of the following:

A) Certified U.S. birth certificate or

B) Previous fully valid U.S. passport or

C) Report of Birth Abroad (Form FS-240) or

D) Certification of Birth Abroad (Form DS-
1350) or

E) Certificate of citizenship or naturalization
from BCIS

Note: A certified birth certificate has a regis-
trar’s raised, embossed, impressed or multicol-
ored seal, registrar’s signature, and the date the
certificate was filed with the registrar’s office,
which must be within one year of the child’s
birth.

3) Present evidence of the child’s relationship
to parent(s)/guardian(s). For proof of relation-
ship, your client will need to submit one of the
following:

A) Certified U.S. birth certificate
(with parents’ names) or

B) Certified foreign birth certificate (with
parents’ names and translation, if
necessary) or

C) Report of Birth Abroad (Form FS-240)
(with parents’ names) or

D) Certification of Birth Abroad (Form
DS-1350) (with parents’ names) or

E) Certified copy of adoption decree (with
adopting parents’ names) or

F) Certified copy of court order establishing
custody or

G) Certified copy of court order establishing
guardianship
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Note: If the parent(s)’/guardian’s name(s)
is/are other than that on these documents,
evidence of legal name change is required.

4.) Provide Parental Identification. Each
parent or guardian must submit one of the
following;:

A) Valid drivers license or
B) Valid official U.S. military L.D. or
C) Valid U.S. government L.D. or

D) Valid U.S. or foreign passport with recog-
nizable photo or

E) Naturalization/citizenship certificate from
BCIS with recognizable photo or

F) Alien resident card from BCIS

Note: A Social Security card does not prove
identity.

If none of these documents is available, it is
still possible to meet the parental identification
requirement. In this case, your client will need:

A) Some signature documents, not acceptable
alone as I.D. (example: a combination of docu-
ments, such as a Social Security card, credit card,
bank card, library card, etc.)

AND

B) A person who can vouch for your client.
That person must have known the client for at
least two years; be a U.S. citizen or permanent
resident; have valid 1.D.; and fill out a Form DS-
71 in the presence of the passport agent.

5) Present Parental Application Permission
Documentation. The preferred method is for
both parents to appear together and execute the
minor’s passport application. However, one
parent can appear and sign the passport appli-
cation (in front of the agent) if:
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A) One parent appears, signs and submits sec-
ond parent’s notarized statement of consent
authorizing passport issuance for the child (a
notarized Form DS-3053, Statement of Consent:
Issuance of a Passport to a Minor Under Age 14,
or a notarized written statement with the same
information on a sheet of paper from the non-
appearing parent that includes the child’s name
and date of birth, as well as parent’s identifica-
tion information or a copy of his/her ID may be
used for this purpose);

B) One parent appears, signs and submits
primary evidence of sole authority to apply
(such as one of the following):

a) Child’s certified U.S. or foreign birth certifi-
cate (with translation, if necessary) listing only
applying parent or

b) Consular Report of Birth Abroad (Form FS-
240) or Certification of Birth Abroad (Form DS-
1350) listing only applying parent or

c) Court order granting sole custody to the
applying parent (unless child’s travel is restrict-
ed by that order) or

d) Adoption decree (if applying parent is sole
adopting parent) or

e) Court order specifically permitting apply-
ing parent’s or guardian’s travel with the child
or

f) Judicial declaration of incompetence of non-
applying parent or

g) Death certificate of non-applying parent.

Note: A third-party in loco parentis applying on
behalf of a minor child under the age of 14 must
submit a notarized written statement or affi-
davit from both parents or guardians authoriz-
ing a third-party to apply for a passport. When
the statement or affidavit is from only one par-
ent parent/guardian, the third-party must pres-
ent evidence of sole custody of the authorizing
parent/guardian.

6.) Social Security Number. If your client
does not provide his/her social security number,
the Internal Revenue Service may impose a $500
penalty. So, what's the value of this point of
trivia? In performing discovery, be sure to
identify the party by full name and Social
Security number.

428 The Oklahoma Bar Journal

PRACTICE TIPS:

There are many cases where international
abduction is not an issue, but the parties
have/do undertake overseas travel
/vacations. If you do not want to receive
a telephone call from an irate client who
cannot obtain a passport for his/her child,
just as you are leaving for your spring
break, we suggest that you insist on a
clause, such as the following, in settlement
agreements and/or joint custody plans you
negotiate on behalf of a parent who does
not have sole custody of his/her child:

“The mother and father agree that either
parent may apply for a passport on
behalf of the child(ren), without the written
consent of the other parent, provided that a
copy of each child’s passport application
is sent to the other parent, by certified
mail, return receipt requested, at the same
time that it is submitted to the
Department of State.”

Lastly, encourage your client to make a
copy of the child’s passport and leave it
with a family member, i.e. grandparent or
other safe place.

DUAL NATIONALITY FOR CHILDREN

Many children, whether born in the United
States or born abroad to a United States citizen
parent, are citizens of both the United States and
another country. This may occur through the
child’s birth abroad, through a parent who was
born outside the United States, or a parent who
has acquired a second nationality through natu-
ralization in another country. There is no
requirement that a United States citizen parent
consent to the acquisition of another nationality.

The inability to obtain a United States pass-
port through the Children’s Passport Issuance
Alert Program (see discussion, supra) does not
automatically prevent a dual national child from
obtaining and traveling on a foreign passport.
There is no requirement that foreign embassies
adhere to United States regulations regarding
issuance and denial of their passports to United
States citizen minors who have dual nationality.
If there is a possibility that the child has another
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nationality, you may contact the country's
embassy or consulate directly to inquire about
denial of that country's passport.

CHILDREN’S PASSPORT ISSUANCE
ALERT PROGRAM

Parents who are concerned about internation-
al child abduction will be relieved to know that
the State Department has a program that pro-
vides for parental notification and the denial of
a passport to a minor of any age who is the sub-
ject of a child custody dispute. Parents who fear
that their child may be abducted should make
use of this program. The Children’s Passport
Issuance Alert Program enables the State
Department Office of Children’s Issues to notify
a parent or legal guardian, when requested,
before issuing a U.S. passport for his or her
child. At the request of a custodial or non-custo-
dial parent, legal guardian, legal representative
or a court of competent jurisdiction, the depart-
ment will enter the child’s name into its passport
name-check clearance system. This allows the
department to alert the requesting parent if a
passport application is received for the child.

To deny a passport application, the depart-
ment must have on file a written request for
denial from a parent, legal guardian or an officer
of the court, and a complete copy of a temporary
or permanent court order that provides for: 1)
sole legal custody to the requesting parent, 2)
joint custody to both parents (which the depart-
ment treats as inherently requiring both parents
to consent to passport issuance) or 3) a restric-
tion on the child’s travel or 4) a requirement that
both parents or the appropriate court give per-
mission to for the child to travel.

INTERNATIONAL ABDUCTION

Accordingly to their own statistics, since the
late 1970s, the Bureau of Consular Affairs has
taken action in over 8,000 cases of international
parental child abduction. The bureau has also
provided information in response to thousands
of additional inquiries pertaining to internation-
al child abduction, enforcement of visitation
rights and abduction prevention techniques.
The Office of Children’s Issues works closely
with parents, attorneys, other government agen-
cies and private organizations in the United
States to prevent international child abductions.

Forty-four countries (including the United
States) have joined the Hague Convention on
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the Civil Aspects of International Child Abduc-
tion. The convention discourages abduction as a
means of resolving a custody matter, by requir-
ing (with few exceptions) that the abducted
child be returned to the country where he/she
resided prior to the abduction. Again, accord-
ingly to the bureau’s statistics, it received
approximately 700 applications under the
Hague Convention, with about half of these
applications involving children abducted from
the United States to other countries. Most of the
cases involved Mexico, Canada, the United
Kingdom, Germany and France.

There are still many countries, however,
where the Hague Convention has not been
accepted. In the event of an abduction to a non-
Hague country, one option for a left-behind par-
ent is to obtain legal assistance in the country of
the abduction and follow through a court action.
Of non-Hague countries, the largest number of
cases involved children abducted to Egypt,
Japan, Jordan, the Philippines and Saudi Arabia.

Prevention is always the best cure in these sit-
uations. First, determine how vulnerable the
child is to abduction. Obviously, if the relation-
ship with the other parent is troubled or broken,
your client will want to take precautions. Does
the foreign national parent have close ties to
another country? Does the foreign national par-
ent have sufficient resources, or access to suffi-
cient resources to finance an abduction? Does
the foreign national parent come from a country
that has traditions or laws that may be prejudi-
cial against women, children or non-citizens in
general? These questions must be asked and
answered to determine how vulnerable your
client’s child(ren) may be to abduction.®

One preventive step to consider is asking the
divorce court at the first available opportunity to
prohibit either parent from obtaining a passport
for the child.® It has been our experience that
courts are very agreeable to granting the
requested mutual prohibition. However, be pre-
pared to present your evidence regarding your
client’s concerns about potential abduction.
Generally, this type of mutual restraint relief is
much easier to obtain in the beginning of the
case, than the later stages. Orders of restraint
might look something like these:

“IT IS FURTHER ORDERED, ADJUDGED
AND DECREED by the Court that neither Peti-
tioner/Mother nor Respondent/Father shall
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apply for, nor have the authority to apply for
either a passport or visa within the United States
or through any Consulate or Embassy abroad
for [full legal name of child] without an
expressed order of this Court authorizing said
act.”

“IT IS FURTHER ORDERED, ADJUDGED
AND DECREED by the Court that neither Peti-
tioner/Mother nor Respondent/Father shall
travel outside the United States with [full legal
name of child] without an expressed order of
this Court authorizing such foreign travel.”

Another way to prevent the issuance of a pass-
port for a minor child’ is to control the necessary
documents required to be presented with the
child’s passport application. Towards this end,
have your client secure the exclusive control of
all documents relating to the child’s evidence of
U.S. citizenship. (See above for a discussion of
necessary documentation).

PRACTICE TIP:

Besides the prohibition language
suggested above, one could also ask the
court to limit the foreign national parent
from obtaining any documents relating to
the child’s evidence of U.S. citizenship.

Once you get the court order setting forth cus-
tody and containing prohibitive language
regarding the issuance of a child’s passport
and/or international travel, it would be wise to
take several additional steps. First, obtain sever-
al certified copies of the restraining and/or cus-
tody order for your client. Instruct him/her to
give a copy of the order to the child’s school and
advise the school personnel to whom the child
may be released. Most abductions start by the
parent taking the child from school. Second,
place the child into the State Department’s pass-
port alert program. This is done by completing a
request form and sending it by FEDEX, DHL,
Express Mail, etc. to: U.S. Department of State,
Office of Children’s Issues, CA/OCS/CI, 1800 G
St. N.W.,, Suite 2100, Washington, D.C. 20006 or
by regular mail to: U.S. Department of State,
Office of Children's Issues, CA/OCS/CI, 2201 C
St. N.W., Washington, D.C. 20520-4818.

Note: As of February 2002, the State Depart-
ment has experienced considerable delays of at
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least three to four weeks in the delivery of regu-
lar mail due to mandated irradiation against
harmful substances.

Accordingly, we strongly recommend that
important correspondence be initially faxed to
(202) 312-9743, with hard copies sent by courier
such as FEDEX, DHL, Express Mail, etc. to
ensure prompt delivery® A sample Children’s
Passport Issuance Alert Program request form is
attached. In section 2 of the request form, you
may also provide counsel’s information so that
the State Department can contact both the par-
ent and counsel if an application for a U.S. Pass-
port for the child is received anywhere in the
United States at any U.S. Embassy or consulate
abroad. As noted above, the Office of Children’s
Issues alert program also provides denial of
passport issuance, if appropriate court orders
are on file with the Office of Children’s Issues. In
the State Department’s official policy, it notes:

“If you have a court order that either grants
you sole custody, joint legal custody, or prohibits
your child from traveling without your permis-
sion or the permission of the court, the Depart-
ment may also refuse to issue a U.S. passport for
your child. The Department may not, however,
revoke a passport that has already been issued
to the child.”

There is no way to track the use of a passport
once it has been issued, since there are no exit
controls on people leaving the United States.
With the alert program, the State Department
will make every effort to refuse the issuance of a
child’s passport — but there are no guarantees.

The Department of State’s Office of Children’s
Issues is only part of the network of resources
available to you or your client. For example, we
certainly recommend contacting the National
Center for Missing and Exploited Children for
further assistance.’

What the State Department Can Do

In cases where the Hague Convention on the
Civil Aspects of International Child Abduction
applies, the State Department will assist parents
in filing an application with foreign authorities
for return of the child. In other cases, through
U.S. Embassies and Consulates abroad, the
department will attempt to locate, visit and
report on the child’s general welfare. Further,
the State Department will provide the left-
behind parent with information on the country
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to which the child was abducted, including its
legal system, family laws and a list of attorneys
there willing to accept American clients. Lastly,
if you do not feel your U.S. State Department
has done enough for you, it will: 1) provide a
point of contact for the left-behind parent at a
difficult time, 2) monitor judicial or administra-
tive proceedings overseas, 3) assist parents in
contacting local officials in foreign countries or
contact them on the parents behalf and (4) alert
foreign authorities to any evidence of child
abuse or neglect.

What the State Department Will Not Do

The things the U.S. State Department will not
do in an international abduction case (and what
you wish they would do if your child was
stolen) include the following: 1) re-abduct the
child, 2) Help a parent to violate host country
laws, 3) pay legal expenses or court fees, 4) act as
a lawyer or represent parents in court and/
or 5) give refuge to a parent involved in a
re-abduction.

CONCLUSION

As with most of life, timing is everything.
Regarding international matters, begin early,
begin early, begin early. A case with passport
issues will always take more time than you or
your client will anticipate. We hope you can use
this paper as a resource tool or to otherwise help
you sleep during those restless nights.

Note: The authors have created three forms
OBA members may download for use in dealing
with children’s passport issues. They are: 1)
Entry into the Children’s Passport Issuance
Alert Program Request Form, 2) Passport Order
and 3) Supplemental Travel and Passport
Order. These forms have been posted to
my.okbar.org and the OBA-NET.

1. Historically, for many clients an “international” trip encom-
passed going to Texas !!!

2. The Intelligence Reform and Terrorism Prevention Act of 2004
requires that by Jan. 1, 2008, travelers to and from the Caribbean,
Bermuda, Panama, Mexico and Canada have a passport or other
secure, accepted document to enter or re-enter the United States. In
order to facilitate the implementation of this requirement, the admin-
istration has proposed it be completed in phases following a timeline,
which will be published in the Federal Register in the near future.

In the proposed implementation plan, which is subject to a period
of initial public comment and finalization, the proposed time line is as
follows:

Dec. 31, 2006 - Passport is required for all air and sea travel to or
from Canada, Mexico, Central and South America, the Caribbean and
Bermuda.
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Dec. 31, 2007 - Requirement extended to all land border crossings
as well as air and sea travel.

3. Mr. Bevins is an extremely knowledgeable and competent gov-
ernment employee. His phone number is: (202) 955-0203. According to
the U.S. State Department’s Legal Division, his statements are
“gospel.”

4. An application processing fee is payable to the “U.S. Depart-
ment of State” and the execution fee is payable to the facility where
applying. If the child is 16 and older, the application fee is $67 for a 10-
year passport. If the child is 15 and younger, the application fee is $52
for a five- year passport. The execution fee is $30 per person. Lastly, to
expedite, there is an additional $60 fee per person. Expedited passport
generally arrive within three weeks. When applying at a regional pass-
port agency, both fees are combined into one payment to the “U.S.
Department of State.”

5. Many cases of international parental abduction are actually
cases in which the child traveled to a foreign county with the approval
of both parents, but was later prevented from returning to the United
States. Sometimes the marriage is neither broken nor troubled, but the
foreign parent upon returning to his/ her country or origin, decides
not to return to the US or to allow the child to do so. This more sophis-
ticated scheme is also outside the scope of this paper, and may be the
subject of a future presentation.

6. You also, if appropriate, want to seek a custody order in favor of
your client.

7. A minor child for passport purposes in under the age of 14. Dif-
ferent rules apply for a child older than the age of 14. The scope of this
paper assumes the child is under the age of 14.

8. The Overseas Citizens Services in the Bureau of Consular
Affairs (CA/OCS) has established a toll-free hotline for the general
public at (888) 407-4747. This number is available from 8 a.m. to 8 p.m.
Eastern Standard Time, Monday through Friday (except U.S. federal
holidays). Callers who are unable to use toll-free numbers, such as
those calling from overseas, may obtain information and assistance
during these hours by calling (317) 472-2328. Persons seeking infor-
mation or assistance, in case of emergency, outside of these hours,
including weekends or holidays should call (202) 647-5225. The OCS
hotline can answer general inquiries regarding international parental
child abduction and will forward calls to the appropriate country offi-
cer. For specific information and other services available to the s
earching parent, you should call the Office of Children's Issues public
phone number at (202) 312-9700 during normal working hours.

9. The web page for National Center of Missing or Exploited
Children is: www.ncmec.org.
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Child Custody &

Do No Harm

Guardian ad Litem Representation
By Julie S. Rivers, Noel K. Tucker and Phillip J. Tucker

he use of the guardian ad litem in a divorce matter began
before statehood. A guardian ad litem was appointed in the
1905 divorce action, Bennett v. Bennett, 1905 OK 27, 81 P. 632.
In that case, the playing hide-the-assets game had already begun.
There, in anticipation of divorce, husband had gifted valuable
marital assets to his 11-year-old son from a prior marriage. A
guardian ad litem (“GAL”) was appointed for the property
owning son in the divorce case. The GAL argued that the deed

conveying the marital home should remain with the son.

The appellate court affirmed the trial court’s
ruling that such conveyance without proper
consideration was fraudulent and the deed
void. Clearly, the GAL's recommendation was
not followed, and the use of GALs in family-
law matters began in Oklahoma.

The two most common ways Oklahoma
attorneys are introduced to trying on the role
of guardian ad litem arises out of two common
scenarios. In the first situation, you are sitting
at your desk sipping mocha-flavored coffee
and receive a phone call from either the court
or counsel advising that you have just been
appointed GAL in the Smith v. Smith case.’

The other scenario has you sitting in the
courtroom waiting for your case to be called.
You are wishing the pending matter (which
you haven’t particularly been paying much
attention to and is now becoming quite heated)
will conclude soon so you can present your
case. All of a sudden you hear your name
being mentioned. The court and the parties are

Vol. 78 — No. 6 — 2/10/2007

now looking at you. As you now focus your
full attention to the present, you discover the
court was looking around the courtroom in
search of a guardian ad litem, noticed you and
has just appointed you in the present action!
Both attorneys come up to you and say, “let’s
go to the hallway and talk!” A lawyer whose
been positively rude to you before is now your
new best friend. What do you do? You are now
a GAL and have been placed in a “position of
the highest trust.”

The scope of this material will review the use
of the GAL in a family-law matter arising out
of legal actions based primarily on Titles 10
and 43 as well as a Title 12 appointment as it
relates to a Title 10 or 43 appointment.” While
there will be a brief discussion about the use of
the GAL for adults in a Title 43 action, the
focus will be representation of children. There
will be no discussion of representation of chil-
dren (except as it relates to the GAL's role gen-
erally) in probate, in-need-of-treatment, real
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property, criminal, tort, guardianship, adop-
tion, workers” compensation or mental health
matters. For the most part, there will be little
discussion of the role as an attorney for the
child.

THE POWER OF THE COURT AND ITS
DUTY

In certain cases the appointment of the GAL
is mandatory and in others, it is discretionary.
Once a GAL is appointed, it is the job of the
Court to assure that the GAL is adequately
representing his/her charge.

Mandatory Appointment of a Child
Representative or GAL

The trial court has no leeway concerning
appointment of a GAL in a deprived action or
in a parental-rights termination proceeding
(AWOC adoption proceeding). Independent
counsel must be appointed to represent chil-
dren in proceedings where parental rights are
being terminated whether it is a state or pri-
vately initiated petition.* The court in SAW rea-
soned the purpose for the rule is that:

In a termination proceeding, if a child is
not represented by independent counsel,
the child is caught in the middle while
each attorney argues from his client’s
viewpoint. Although each side phrases
arguments in terms of the child’s best
interests, each attorney desires to prevail
for his client, who is not the child. But
when the court appoints an attorney for
the child, testimony is presented and cross-
examination is done by an advocate whose
only interest is the welfare of the child.®

It is the duty of the trial court to raise the issue
of child representation sua sponte in a parental-
termination matter and to appoint a child rep-
resentative.® Anything less is clear error.”

While a parent is charged with the duty of
the maintenance, protection and education of a
child, in a deprived action or a parental-rights-
termination proceeding, it is the state’s respon-
sibility to assure a child is adequately repre-
sented pursuant to 10 O.S. §7003-3.7.° In the
deprived action or parental-rights-termination
proceeding, there is no requirement that there
be a show of indigence for the child to be rep-
resented.’

Pursuant to 10 O.S. §§7003-3.7 and 7303-3.1,
in a deprived or juvenile action an attorney-
for-the child appointment is mandatory and if
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requested by the child’s attorney, DHS, a
licensed child-placing agency, a party to the
action or the child him/herself, a guardian ad
litem shall be appointed (unless a CASA10 vol-
unteer is available).

The surprise in Oklahoma law (concerning
mandatory appointments) is hidden in 10 O.S.
§7002-1.2. If evidence in a juvenile action, or an
action for divorce, separate maintenance action, an
annulment, a custody proceeding or in a
guardianship, indicates that a child has been
subject to abuse or neglect, “the court shall
appoint an attorney to represent the child for
that proceeding and any related proceedings
and as provided by (7003-3.7 ... shall appoint a
guardian ad litem for the child.” (Emphasis
added.)

It seems that whenever there is an emer-
gency application alleging irreparable harm of
a child — that if such an application is success-
ful, there is a good likelihood the court should
appoint an attorney for the child or a GAL.

Another surprise is hidden in Oklahoma
Statutes Title 63. Pursuant to 63 O.S. §1-740.3, if
an unemancipated minor does not want her
parents notified of her desire for an abortion,
then she can confidentially seek a judge’s
approval for authorization to have the abor-
tion performed. “If the judge determines that
the pregnant unemancipated minor is mature
and capable of giving informed consent to the
proposed abortion” then the judge can author-
ize the procedure. If not, then the court must
decide whether it would be in the pregnant
minor’s best interest. In this type of proceed-
ing, the court can choose on its own to appoint
a guardian ad litem. The court must advise the
pregnant minor that she has a right to court-
appointed counsel and is required to appoint
such counsel upon her request. In a regular civil
action, if a minor party is not (otherwise repre-
sented in the action, the court shall appoint a
guardian ad litem and make any other neces-
sary orders to protect the minor." The “repre-
sentative may sue or defend on behalf of the
infant.... If an infant ... does not have a duly
appointed representative he may sue by his
next friend or by a guardian ad litem.” If a
minor is expected to be an adverse party in a
civil matter and pre-filing depositions are to be
taken, the court shall appoint a guardian ad
litem for the deposition prior to filing an
action.”
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When dealing
with a divorce or
paternity matter

involving a minor party
to the action...

Finally, pursuant to 43 O.S. §101 (Twelfth) if
the ground for divorce is insanity for a period
of five years, then the court shall appoint a
guardian ad litem to represent the insane defen-
dant, “at least ten (10) days before any decree
is entered.”

When the Party is a Minor in a
Family-Law Matter

“...it is the duty of a court of equity, under
its general jurisdiction, to protect the inter-
est of minors.”"

When dealing with a divorce or paternity
matter involving a minor party to the action,
any action taken against such minor can be
voidable if he or she is not represented by a
guardian ad litem." Just because there may be
adult parties whose interests could be the same
“as those of the infant” who are making the
proper defense, this fact does not cure the need
for a guardian ad litem.”

In Stephenson v. Stephenson,'* a defendant in a
divorce action appealed the divorce court’s
ruling because he was a minor who had not
been provided a guardian ad litem. The court
held that defendant was fully involved in the
litigation and at most the orders entered were
voidable because defendant filed a cross-peti-
tion when he filed his answer. The record
showed that defendant was not prejudiced but
instead his rights were “fully protected,” hence
the trial court’s rulings would stand.

In Harjo v. Johnston,” the syllabus by the court
provides in pertinent part:

1. It is the duty of courts to guard with
jealous care the interests of minors in
actions involving their rights. No pre-
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sumption can be permitted against an
infant, but, on the contrary, every pre-
sumption must be indulged in his
favor, and a guardian ad litem or other
person representing such minor must
see to it that every question available is
urged on behalf of said minor, and in
case of failure to discharge this duty, it
becomes the imperative duty of the
court to see that the infant’s rights are
protected.

2. A guardian of a minor cannot, by com-
mencing an action on behalf of his
ward, thereafter enter into a compro-
mise and settlement of such litigation
and confess judgment against his
ward, quieting title to the ward’s lands
in the defendants or waive any of the
substantial rights of the minor and a
judgment entered by confession by the
guardian does not create an estoppel
against the minor thereafter asserting
the invalidity of such judgment.”

Does the Court Have to Follow the GAL’s
Recommendation?

The court does not have to follow the GAL'’s
recommendation. After Oklahoma statehood,
the first GAL to represent a child in a divorce
action was in the matter, Smith v. Williams."
There, the parents of child take child from an
orphanage at 2 to 3 months of age. At the end
of six months, parents were either to adopt
child or return her to the orphanage; however,
that did not occur and instead parents kept
child. Several years later, parents commenced
divorce proceedings and mother requested
custody of child. The orphanage intervened
demanding the return of child to orphanage.
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..whether the child
will be placed at risk of
specific and real harm
by reason of living with
the custodial parent in
the new location.

The trial court appointed a guardian ad litem.
After a merit’s hearing, the trial court awarded
custody of child to mother finding that
arrangement to be in child’s best interests. The
guardian ad litem appealed the court’s ruling.
The guardian ad litem argued on appeal that
mother’s “legal and moral obligation” was to
return child to orphanage. The Supreme Court
noted that during the years after parents kept
child, orphanage had only a passing interest in
child’s welfare and whereabouts. Mother was
a good mother and not unfit. The court relied
on the teaching that “the best interests of the
child is always the paramount consideration.”
In affirming the trial court’s custody decision,
it further provided that to wrench a 6-year-old
child from “the only mother she has ever
known, and sending her back to the institution
from whence she came, confused and heart-
broken by the workings of a system she could
never hope to understand, would be the height
of inhumanity.”

In Kaiser v. Kaiser,® the GAL (in this well-
known relocation case) played an integral role
and the trial court followed her recommenda-
tion that the child remain in Oklahoma due to
the close ties with his father and that such a
move ‘significantly reduced’ the amount of
contact between father and son. Mother want-
ed to move to Washington, D.C., because she
had a once-in-a-lifetime shot at a job with
NASA. These parties had been through a lot of
“protracted litigation” since their divorce in
1994. However, even in light of the guardian ad
litem recommendation, the Oklahoma
Supreme Court exacted a different legal stan-
dard than that known by the GAL when the
investigation was performed. The standard for
relocation was changed to the “fitness of the
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custodial parent and whether the child will be
placed at risk of specific and real harm by
reason of living with the custodial parent in
the new location.””

The Court’s Duty When the GAL Falls
Down on the Job

The court has a duty to make sure that the
guardian ad litem does his/her duty and when
the trial court allows the guardian ad litem to
shirk his/her responsibilities, then the trial
court is failing its obligation to assure adequate
representation.”

The court provides in pertinent part in
Hamilton By and Through Hamilton v. Vaden the
following:*

It is the duty of the courts sedulously to
guard the rights of minors. No presump-
tion against an infant is permitted; rather
every presumption is indulged in his/her
favor. A guardian ad litem must present
every issue available on behalf of the child.
If the guardian fails properly to discharge
the duties of guardianship, the responsibil-
ity devolves upon the courts acting on
behalf of the state to protect the best inter-
est of the child. Courts cannot assume that
parents will act effectively to protect the
rights of their children; and it is neither
reasonable nor realistic to rely upon par-
ents (who may themselves be minors, or
who may be ignorant, lethargic, or uncon-
cerned) to bring an action within the time
provided. It is equally unreasonable to
expect a minor, whose parents fail timely
to vindicate his/her legal rights, independ-
ently to seek out another adult willing to
serve as next friend. To do so would ignore
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the realities of the family unit and the lim-
itations of children. (Footnotes omitted.)

In an annulment matter, a guardian ad litem
was appointed to represent the minor hus-
band. The guardian ad litem filed an answer
but did not appear for trial and default judg-
ment was taken against the minor. The court
addressed the guardian ad litem’s duty opining
that the:

Defendant ... was a minor and entitled to
the protection of guardian ad litem. The
guardian ad litem appointed did not appear
to be diligent in pursuing the duties of his
trust, and when said cause was called for
trial and nobody appeared to defend ... it
was the duty of the trial judge on ascer-
taining that a guardian ad litem was
appointed to ascertain what said
guardian ad litem was doing and direct that
he appear in court, and if said guardian ad
litem was not properly representing the
party for whom he was appointed, the
court should then in the furtherance of jus-
tice appoint a guardian ad litem who would
properly represent said minor.*

The court then asserted the rule of law that if
a guardian ad litem fails to properly discharge
his duty, then it is the duty of the court to pro-
tect the minor’s rights.”

In Posey v. State* the court recognized the
need for a guardian ad litem to provide quality
legal services. The court deemed there that the
attorney acting on behalf of the guardian ad
litem representing a defendant in a bastardy
(paternity) proceeding must be given adequate
time to prepare a defense; failure to allow such
time is reversible error.”

In American Inv. Co. v. Brewer,” the Supreme
Court reversed the trial court when the
guardian ad litem sold improperly the minor’s
land in a probate action and the court held,
“The guardian ad litem is the arm of the court
extended to protect the minor ... and it is the
duty of the court, whenever the necessity
appears, to advise the guardian ad litem as to
what steps to take and what pleadings to file.”

YOUR ROLE AS GAL
What is a GAL?

So you’ve been pulled into the vortex of a
family-law matter and now you're trying to
figure out where you fit in the chaos. What is
the definition of a GAL?”
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Intertwined, undefined or confusing terms
can lead to uncertainty regarding GAL repre-
sentation. Statutes and legal dialogue across
the country have not been uniform in describ-
ing child representatives, i.e. “attorney,” “child
advocate,” “guardian ad litem,” “friend of the
court,” “attorney ad litem,” “law guardian,”
etc. This lack of precise definition can lead to
both role confusion and role diffusion in
child representation.

A GAL is not an attorney for the child or a
CASA worker*® While the role of the GAL
(we’ll talk about that a little later) is outlined in
several statutes, the GAL has one lonely defi-

nition in Oklahoma statutes and it is located in
the Children’s Code:

“Guardian ad litem” means a person
appointed by the court to protect the best
interests of a child pursuant to the provi-
sions of §7003-3.7 of this title in a particu-
lar case before the court...”

While 43 O.S. §107.3 doesn’t provide a def-
inition per se, the guardian ad litem is
expected to “objectively advocate on
behalf of the child and act as an officer of
the court to investigate all matters con-
cerning the best interests of the child.”*
The Supreme Court has defined the GAL
as an “arm of the court ... and makes his
own investigation as the trial court’s
agent.””

What Family-Law Matters Can Result in a
GAL Appointment?

The types of family-law cases which involve
appointment of GALs beside Title 43 proceed-
ings* include consent to marriage; juvenile/
deprived (status, delinquent and abuse/
neglect proceedings); adoption,” rights of
majority, guardianship and third party custody
actions as well as abortion-permission matters.
The type of action from which your appoint-
ment arises may affect the scope, role and
duties of your GAL appointment. Further, the
type of action may impact the resources
available for your use.

As for when the appointment may be made
and whether it is discretionary or mandatory,
see the discussion in Section III, The Power of
the Court (supra).

The appointment, whether mandatory or
discretionary, carries on through the appeal

The Oklahoma Bar Journal 437



and an appointment can even be made during
an appeal.” In the case of In re Baby Girl L., the
adoptive parents wanted to have new counsel
appointed for the appeal. A GAL had been
appointed at the trial level but the adoptive
parents argued that the trial-court representa-
tion was “deficient.” The Supreme Court
opined that additional counsel did not need to
be appointed “[b]ecause the trial court counsel
for the child is familiar with the trial court pro-
ceedings, and because of the short duration of
time to prosecute and defend appellate
proceedings, the appointment of trial counsel
for a child will ordinarily include authority,
either express or implied, to represent the child
on appeal ... unless allowed to withdraw and
substitute counsel [is] appointed.”

The All-Important Order

Understanding your role as a GAL under
current Oklahoma law” is in part defined by
the appointing court. This order should be a
separate order which clearly details your
rights, responsibilities and duties as GAL.*

Since the GAL operates as an arm of the
court, the GAL may be specially appointed for
some purpose or may have broad powers as
outlined by the pertinent statute. The GAL
should inquire with the court about the specif-
ic reasons for the appointment so there is clear
direction and understanding of your purpose
and mission.”

If the court has not prepared an appointing
order, you should prepare and present an
order for signature. Unless the court has
appointed you for a narrow and specific task,
the order should be broad enough to cover a
wide range of investigate tools.” Some exam-
ples of what to put in issues to cover in an
appointing order include:

e Clarity of role

e officer of court/advocate for child

* party in case i.e. provided copy of all
pleadings, able to plead, perform
discovery, etc.

* when to report to court

e attorney/client privilege - does it exist or
not (maintaining confidentiality differs
from attorney-client privilege)

* payment of fees (how it is allocated
between the parties)
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¢ Ability to interview child and obtain all
records,” i.e. school, medical, psychologi-
cal, DHS, Court (juvenile), police, etc.

* Powers of GAL

¢ hire professionals — mental health,
doctors, PI, etc.

¢ ability to perform discovery (although
§107.3 doesn’t allow discovery to be per-
formed on the GAL)

¢ ability to examine, cross examine, call
witnesses

¢ involvement in settlements
® General catch-all powers
THE BEST INTEREST STANDARD

In Oklahoma guardians ad litem are expected
to represent the best interest of the children.”
In fact, “the best interests of the child is always
the paramount consideration.”* What is con-
sidered the “best interest of the child?”

A few years ago in a guardianship case, the
appellate court opined:

....A parent’s fitness is a component of best
interests. The best interests of the child test in
Anglo-American legal systems considers a
number of factors:

1) the desires of the child;

2) the emotional and physical need of the
child now and in the future;

3) the emotional and physical danger to the
child now and in the future;

4) the parental abilities of the individuals
seeking custody;

5) the programs available to assist these indi-
viduals to promote the best interest of the
child;

6) the plans for the child by these individuals
or by the agency seeking custody;

7) the stability of the home or proposed
placement;

8) the acts or omissions of the parent which
may indicate that the existing parent-child
relationship is not a proper one; and

9) any excuse for the acts or omissions of the
parent.*

For the ethics of promoting the best-interest
standard versus the wishes of the child, see
ethics discussion below.
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FEES

So, who pays the freight? If it is a §107.3
appointment, then the GAL’s costs are allocat-
ed between the parties. However, what if itis a
different type of action (such as an appoint-
ment under Title 12)? What if the child inter-
venes in a paternity case?

In Rogers v. Rogers,” daughter appealed the
trial court’s ruling denying her attorney fees
on the basis that there is no statutory authority
for awarding them. Daughter pursued her
attorney-fee quest based upon 10 O.S. §89.3
(old paternity statute based
upon prevailing party stan-
dard) and 43 O.S. §110. The
matter arose out of daughter’s
intervening motion to termi-
nate stepfather’s parental
rights in the parents’ divorce
case (mother and stepfather
married a couple of months
before daughter’s birth but
stepfather was not the father;
the recital in the parties’
divorce decree provided that
stepfather was the father and
after that time there was post-
decree squabbling). Stepfa-
ther’s rights were ultimately
terminated and daughter
sought attorney fees.

The appellate court affirmed
the trial court’s denial of fees,
opining the American rule con-
cerning fees applied (none
unless specific statute provid-
ing for them) and there was no
statutory basis for fees. Inter-
estingly enough, the court did
not cite or follow the Okla-
homa Supreme Court decision,
Hoffman v. Morgan,* which pro-
vides that although the expens-
es of a guardian ad litem may
not be mentioned by statute,
are allowable as equitable liti-
gation expenses.”

In an equitable quiet-title
action where a guardian ad
litem had to be appointed for a
minor the court provided: “The
appointment of a guardian ad
litem for the infant’s protection is required by
our statute.” The guardian ad litem becomes an
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The guardian
ad litem becomes an
officer of the court
and is charged
with the duty of
protecting the rights
of the infant for the
state in its roll of
parens patriae.

officer of the court and is charged with the
duty of protecting the rights of the infant for
the state in its roll of parens patriae. The right of
the court to award a reasonable fee to the
guardian ad litem is implied from the right and
duty to appoint, and from the necessity of
insuring the ward adequate legal protection,
and the fee may be properly taxed as costs, for
it is an expenditure necessary to the perform-
ance of the judicial function.”*

However, it should be noted that the fees
sought in the first-cited case, Rogers, was not
for a guardian ad litem appointment.

In a parental-rights termina-
tion matter, the payment of
fees is addressed in Matter of
Adoption of BRB.” Matter of
Christopher W.*" is the seminal
case addressing payment for a
child’s representation by a
guardian ad litem fee in a
parental rights termination
matter or a deprived action.
There, the court held that in
deprived and parental-rights
termination matters the state
is ultimately saddled with
burden of GAL fee payment.
The court further noted that
whenever there is an appoint-
ment pursuant to 10 O.S. §24
the state foots the bill.

In regards to §24, it was
revamped as part of the
“Investing in Stronger Okla-
homa Families Act.” Basically,
it provides that the court shall
appoint counsel for a minor or
a minor’s parent or relative act-
ing as custodian (there are fur-
ther criteria to be met for a
nonparent custodian) if it is
found that the minor or
minor’s parent is desirous of
counsel and is indigent. There
are no guidelines on when
this provision is to be applied.

T

Section 24.A.2. provides
that when it becomes clear
that there is a “conflict of
interest” between ”a parent or
legal guardian and a child so
that one attorney could not properly represent
both” the court may appoint counsel in addi-
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tion to the lawyer already pro-
vided for the parent or legal
guardian. The public defender
takes on this role when the
county has public defenders.

In juvenile and criminal
actions  involving  minor
defendants as well as juvenile
mental health and in-need-of-
supervision proceedings, the
attorney representing the
minor gets paid for his servic-
es either at the rate of $100 or
$500, if it is trial. Don’t spend
it all in one place!

The Legislature implement-
ed 10 O.S.Supp.1996 §24.1,
which seems to provide that
“volunteer attorneys” will
provide representation for
children in whatever legal
situation they may find
themselves in and submit
their claims pursuant to the
Indigent Defense Act (22 O.S.
§1355.8(H)).

IMMUNITY

What keeps a good GAL up at night is mak-
ing the right decision — not because he or she
might be sued later but because no one wants
to put a child in harm’s way (except for the
sadistic GAL in the Smith orphanage case ear-
lier discussed). The reality is while most pri-
vate GALs work for a substantially reduced
hourly rate, no-charge for time and usually
end up with a hefty accounts receivable, there
is still the fear in the back of their mind: what
if I make the wrong decision and I get sued
later?

'] -

In this short discussion, remember what we
were taught in law school an ethical violation
is not necessarily malpractice and vice versa. In
Oklahoma the Oklahoma Supreme Court
promulgated a one paragraph opinion in 2000.
The court opined:

A court-appointed guardian ad litem in a
custody matter is immune from suit by the
ward or any other party for all acts arising
out of or relating to the discharge of his
duties as a guardian ad litem. Kahre v. Kahre,
1995 OK 133, 916 P.2d 1355; Kirschstein v.
Haynes, 1990 OK 8, 788 P.2d 941.”
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..hecause no
one wants to put a
child in harm’s way...
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That simple statement says it
all — at least for Oklahoma at
this time. However, nation-
wide the cloak of immunity is
being shredded one thread at a
time.”

The case of Collins v. Tabet*
would chill any privately-
appointed GAL. An experi-
enced medical malpractice
attorney was appointed as a
guardian ad litem for a child in
a medical malpractice case to
aid in managing the trust. The
court approved the settlement
based upon the guardian ad
litem’s approval that the settle-
ment was fair. Eventually the
parents sued the guardian ad
litem along with the lawyer
and a jury found that the GAL
and lawyer had been negli-
gent. The GAL and lawyer
appealed; the appellate court
deemed that there was sub-
stantial evidence to support
the verdict. However, as to the
GAL, the New Mexico Supreme Court
addressing the certified question from the fed-
eral court, took a “functionary approach”
holding that a GAL “is absolutely immune
from liability for his or her actions taken” if
working as an arm of the court. If the GALisn't
a functionary of the court but an advocate for
the child, then ordinary principles of malprac-
tice govern.”

In Collins, the New Mexico Supreme Court
opined though that the GAL is “more than an
adjunct to the court. He is the attorney for the
children and their interests. He must perform
his duties in accordance with the standards of
professional responsibility adopted by this
court. Nominal representation that fails to
assure that children are treated as parties to the
action is insufficient and constitutes a breach
of the duties of professional responsibility.”
Ultimately, the court held that a privately
retained GAL may not be “entitled to quasi-
judicial immunity.” The question of whether
the GAL was only a GAL or whether he
stepped out of that role into that of advocate
when making recommendations to the court is
one of fact. The matter was remanded to the
trial court.
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There are other cases that
are more protective of the
GAL. For example, Kurzawa v.
State of Michigan,” where the
court held that a GAL “must
... be able to function without
the worry of possible later
harassment and intimidation
from dissatisfied parents. ...
A failure to grant [absolute]
immunity would hamper the
duties of a guardian ad litem
I his role as advocate for the
child in judicial proceed-
ings.”

In Myers et al. v. Scott Coun-
ty et al.”, where the question-
ing by a GAL and other
court-appointed profession-
als was “imperfect” in a child
sexual abuse investigation
but absolute immunity was
held to be appropriate since
the GAL was performing a
quasi-judicial function.
Another Minnesota case
(from a different court), Tin-
dell v. Rogosheske,” involved a GAL participat-
ing on behalf of the child in a settlement agree-
ment with the state. Mother brought suit
against the GAL alleging that he negligently
failed to perform his GAL duties by conduct-
ing an appropriate investigation into whether
the settlement was in the child’s best interest.
The court held that “guardians ad litem fre-
quently must rely on incomplete facts and base
their advice on a variety of legal and non-legal
factors, some of which may conflict.” Remov-
ing immunity would impair the judicial
process by discouraging guardians ad litem
from advising settlement, and the energies of
guardians ad litem would be diverted toward
anticipating lawsuits rather than protecting
the true interests of children.

In Short v. Short” the court noted the func-
tional differences between the GAL and attor-
ney for the child. The court deemed that the
GAL was immune from suit, reasoning;:

... the need for an independent guardian ad
litem is particularly compelling in custody
disputes. Often, parents are pitted against
one another in an intensely personal and
militant clash. Innocent children may be
pawns in the conflict. To safeguard the best
interests of the children, however, the
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Innocent
children may be
pawns in
the conflict.

guardian’s judgment must remain
impartial, unaltered by the intimi-
dating wrath and litigious pen-
chant of disgruntled parents. Fear
of liability to one of the parents can
warp judgment that is crucial to
vigilant loyalty for what is best for
the child; the guardian’s focus
must not be diverted to appease-
ment of antagonistic parents.

There is a countervailing public
policy concern of preserving
guardian ad litem accountability.
However, there are judicial mecha-
nisms in place to prevent abuse,
misconduct and irresponsibility.
First, the immunity attaches only
to conduct within the scope of a
guardian ad litem’s duties. Sec-
ond, the appointing court oversees
the guardian ad litem’s discharge
of those duties, with the power of
removal. Third, parents can move
the court for termination of the
guardian. Fourth; [sic] the court is
not bound by and need not accept
the recommendations of the
guardian. The court can modify or reject the
recommendations as it deems appropriate.
Parents, of course, may be as involved in the
process as they wish. Finally, determinations
adopted by an appointing court are subject to
judicial review. These procedural safeguards
make threat of civil liability unnecessary.

In Oklahoma the standard for the GAL con-
cerning settlement is murky. In Lambert v. Hill,*'
the court recognized that as long as the court
examined the matter fully and it appears that
the settlement is in the best interest of the
child, then the settlement entered into on
behalf of the minor by the GAL and the attor-
ney appointed to represent the child’s interests
will be approved.

In Hamilton by and through Hamilton v.
Vaden,” the federal court certified questions to
the Oklahoma Supreme Court in a wrongful
death action. The Oklahoma Supreme Court
held that a “minor’s rights belong to the minor
and that barring a full determination on the
merits approved by the court, the minor is
entitled to bring his/her own cause of action
upon reaching adulthood. In the interim, the
guardian ad litem may not do anything to
impair or to prejudice the minor rights without
court approval.” In regards to the actions a
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GAL may take, the GAL has the right to sue
and take action on behalf of the child after
his/her appointment but does not have the
obligation to sue.” Title 12 O.S. (2017 though
does not undermine the court’s authority “to
dismiss an action if it is determined that an
action is not being conducted in the child’s
best interest.”*

CONCLUSION

The law and ethics swirling around the GAL
is dynamic and changing. Most family lawyers
love their GAL work and the daunting task of
child representation adds texture to their prac-
tices. The key goal when you receive a GAL
appointment: Be a trustworthy guardian and
do no harm.

1. If you are requesting the GAL appointment, then your motion
does not require an accompanying brief or list of authorities. Rule
4(c)(4), 12 OS., Ch. 2, App. Incidentally, the person requesting a
guardian ad litem on behalf of the child must have standing to be able
to request the appointment. In re Adoption of IDG, 2002 OK CIV APP
22,42 P.3d 303. Pursuant to 15 O.S. §13 children — who are nonparties
in their parents” divorce action — do not have the right to contract and
select their own representation; that is the court’s purview. Wallis v.
Wallis, 2003 OK CIV APP 77, 78 P.3d 562.

2. Collins v. Tabet, 111 NM 391, 400, 806 P.2d 40 (1991).

3. There will be a discussion of one particular type of appointment
arising out of a Title 63 request by pregnant minor that will be briefly
addressed.

4. Matter of Adoption of BRB, 1995 OK 121, 905 P.2d 807, In re Adop-
tion of FRF, 1994 OK CIV APP 9, 870 P.2d 799, and Matter of Guardian-
ship of SAW, 1993 OK 95, 856 P.2d 286.

5. SAW, 856 P.2d at 289, citing Matter of TMH, 1980 OK 92, 613 P.2d
468, 471

6. In re Adoption of FRF, 1994 OK CIV APP 9, 870 P.2d 799

7.1d.

8. Matter of Christopher W., 1980 OK 186, 626 P.2d 1320, 1322; see
also, Wallis v. Wallis, 2003 OK CIV APP 77, 78 P.3d 562 (pursuant to 15
0.S. §13 children — who are nonparties in their parents” divorce action
— do not have the right to contract and select their own representa-
tion; that is the court’s purview).

9.1d.

10. Court Appointed Special Advocate.

11. 12 O.S. §2017(C)

12.12 O.S. §3227(A)(2)

13. Wiley v. Lewis, 1931 OK 611, 4 P.2d 7, 15

14. Allen v. Hickman, 1963 OK 156, 383 P.2d 676, 679. But see, Con-
nelly v. Connelly, 1914 OK 401, 142 P. 1113, 1114 (failure to appoint a
guardian ad litem for a minor party is not fundamentally fatal; error
was addressed for the first time on appeal and the court found no error
for failure to appoint a guardian ad litem.)

15. Id. See also, Stephens v. Stephens, 1957 OK 110, 311 P.2d 241 (a
guardian ad litem must be appointed on behalf of minor defendant in
divorce action); and Woods v. State, 1952 OK 143, 249 P.2d 99, Cudd v.
State, 1932 OK 600, 14 P.2d 406, Moore v. State, 1927 OK 189, 257 P. 1100,
Jennings v. State, 1927 OK 132, 256 P. 31, Posey v. State, 127 OK 128, 255
P. 697, and Halton v. State, 1924 OK 501, 225 P. 894, 895 (a guardian ad
litem must be appointed on behalf of a minor defendant in a paternity
action; in Jennings and Halton, the court held that failure to do so
makes such judgment against the minor defendant void.)

16. 1945 OK 159, 167 P.2d 63

17. 1940 OK 152, 104 P.2d 985

18. See also, Tanner v. Schultz, 1924 OK 119, 223 P. 174, 175, and
Bolling v. Campbell, 1912 OK 581, 128 P. 1091, 1092.

19. 1938 OK 299, 78 P.2d 808

20. 2001 OK 30, 23 P.3d 278

21. Of course, we all know what happened here ... The Oklahoma
Legislature in all of its wisdom enacted 43 O.S. §112.3. Which poses the
question, does the GAL now demand in its parens patriae role clarifica-
tion of the statute in conjunction with the Kaiser/Abbott cases and their
progeny? If so, from whom, the court for whom it works as an arm
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pursuant to Kahre? Can the GAL argue the constitutionality issues
from the child’s perspective? What are those, if any?

22. Mosier v. Aspinwall, 1931 OK 345, 1 P.2d 633, 634. See also, In re
Sanders’ Estate, 1917 OK 468, 168 P. 197, 198

23.1986 OK 36, 721 P.2d 412, 417

24. Mosier v. Aspinwall, 1931 OK 345, 1 P.2d 633, 634

25. Mosier, 1 P.2d at 635

26.1927 OK 128, 255 P. 697, 699

27.1d.

28. 1918 OK 741, 181 P. 294, 296

29. Nowhere in Oklahoma law does it define the role and respon-
sibility of a GAL. What may be outlined in one type of case is not nec-
essarily applicable in another type of case. The GAL and the niche it
fills in Oklahoma law is addressed in all types of matters and the rules
and imperatives rely on cases that spring out of mny different manner of legal
proceedings.

Another problem is whether the GAL is supposed to be an attor-
ney or not. In some cases, the GAL referred to in the case is an attor-
ney and in other cases, he/she is not.

It seems to be the premise that the teachings about the conduct of
a GAL (whether attorney or not) in any type matter is the same no
matter what the type of case is involved. However, in Bradley v. Jacob-
sen, 1937 OK 319, 68 P2d 511, the court recognized the difference
between an attorney hired by a prochein ami (guardian ad litem) acts as
an attorney in the case and is answerable to the minor. The attorney in
that matter “had a right to satisfy the judgment” in that matter. The
court further held that “[t]o insure the orderly transaction of lawsuits
for the benefit of minors, as in other cases, attorneys must be clothed
with some discretion and power ....” In that case it was noted that the
attorney acted on behalf of the minor not on behalf of the guardian ad
litem who was supposed to be looking out for the minor’s interests.

If there is a guardian who is protecting the minor in a legal matter,
there is no need for a guardian ad litem too. Johnson v. Thornburgh, 1926
OK 886, 254 P. 53, 56.

30. A CASA worker means:

a responsible adult who has been trained and is supervised by a
court-appointed special advocate program recognized by the
court, and who has volunteered to be available for appointment
by the court to serve as an officer of the court as a guardian ad
litem, pursuant to the provisions of §7003-3.7 of this title, to rep-
resent the best interests of any deprived child or child alleged to
be deprived over whom the district court exercises jurisdiction,
until discharged by the court ...

10 O.S. §7001-1.3(10).

31.10 O.S. §7001-1.3(24)

32.43 O.S. §107.3(A)(2)

33. Kahre v. Kahre, 1995 OK 133, 130 and 33, 916 P.2d 1355; see also,
American Inv. Co. v. Brewer, 1918 OK 741, 181 P. 294, 296

34. The phrase “Title 43 proceedings” means divorce, separate
maintenance and child-contact proceedings (such as paternity, which
originates out of Title 10 but by statute relies heavily on guidance in
Title 43) an includes such things as initial custody determinations; post
decree custody or visitation modifications; contempt proceedings (e.g.
visitation denials); habeas corpus actions (e.g. abductions); and could
include protective orders. The writers have not been involved in any
VPO cases involving GALs; nevertheless, they certainly can imagine
fact patterns where an appointment may be appropriate.

35. The trial court’s failure to appoint a GAL in the adoption and
related visitation action was not deemed to be fundamental error
because it was not a parental-rights-termination proceeding, which
commands appointment of an attorney for the child. In re Adoption of
MCD, 2001 OK CIV APP 27, 134, 42 P.3d 873.

36. In re Baby Girl L., 2002 OK 9, 147, 51 P.3d 544, Tisdale v. Wheel-
er Bros Grain Co., Inc., 1979 OK 94, 599 P.2d 1104, 1106, and Okl.Sup.Ct.
Rule 1.37, 12 O.S., Ch. 15, App.

37.43 O.S. §107.3(A) (1997) states: “In any proceeding for the dis-
position of children where custody of minor children is contested by
any party, the court may appoint an attorney at law as guardian ad
litem on the court’s motion or upon application of any party to appear
for and represent the minor children....”

38. An example of a GAL order is attached hereto as Exhibit “A”.

39. For example, the court may simply want you to monitor
whether or not a parent can properly tend to the needs of a child’s spe-
cific medical condition or investigate allegations of alienation or visi-
tation sabotage. Or, the court may need a full investigation as to which
one is the best custody placement for the child, etc.

By understanding the judge’s perspective and questions, a GAL is
better equipped to complete the mission successfully and facilitate res-
olution of issues. In this regard, the GAL is similar to a mediator. When
the GAL has had several years experience in domestic practice and
understands the court’s specific concerns and questions—that infor-
mation and knowledge can be used to assist parents see where they
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may be unreasonable in their actions and positions. Conversely, when
a party is given specific direction from the GAL of what the judge is
concerned about and chooses not to make a correction in behavior or
conduct, it clearly defines attitudes and willingness of a party to act in
the child’s best interest. So, the GAL activities can either clarify lines of
distinctions between the parties or cause them to find middle ground
to resolve issues.

40 Examples of Orders Appointing Guardians Ad Litem are
attached as Appendix A through D. Appendix C and D have been
developed and used in practice.

41. Title 10 O.S. §7005-1.7 “declares” that “receipt of confidential
information by persons authorized to receive” that information is
(essential to the responsibility of the state to care for and protect its
children. Pursuant to the federal Child Abuse Prevention and Treat-
ment Act (42 USC (5101 et seq.), which provides for expanded disclo-
sure and sharing of records and reports with persons who have a need
to know in order to protect children from child abuse, this enactment
gives power to the Commission for Human Services [DHS?] to prom-
ulgate rules which provide for disclosure of all information to persons
and entities authorized by this provision (which includes “any other
person ... specifically authorized by law in order to carry out their
responsibilities under law to provides services to children to protect
children from abuse and neglect.”

Pursuant to 10 O.5.§7005-1.4(A)(1&2) DHS records may be
inspected without benefit of court order by a GAL and if the court has
ordered a DHS home study in a custody, divorce or guardianship pro-
ceeding, DHS “may limit disclosure in the home study to summaries
or to information directly related to the purpose of such disclosure.”

Pursuant to 10 O.S. §7005-1.3 without benefit of a court order a
GAL may review juvenile records. In regards to other juvenile records,
10 O.S. §7303-3.1(D) provides that a GAL who represents an alleged
delinquent is entitled to access to the court file and all records and
reports “relevant to the case and to any records and reports of exami-
nation of the child’s parent or other custodian ...” Title 10 O.S.
§§7307-1.4 & 1.5 allow a GAL to review juvenile records and Juvenile
Justice agency records of the child it represents without a court order.

42. See Kahre, generally

43. Smith v. Williams, 1938 OK 299, 78 P.2d 808

44. In re Guardianship of HDB, 2001 OK CIV APP 147, {15, 38 P.3d
252.

45.1999 OK CIV APP 123, 994 P.2d 102

46. 1952 OK 199, 245 P.2d 67, 70

47. See also, Fleet v. Sanguine, Ltd., 1993 OK 76, 854 P.2d 892, n. 63
(“In an equitable setting costs should not be so rigidly confined to
specifically enumerated statutory allowances as to exclude any other
necessary expenditures. Allowance of equitable costs rests in the dis-
cretion of the chancellor.” (Emphases theirs. Footnotes omitted.); and
Holleyman v. Holleyman, 2003 OK 48, 5 Supplemental Opinion, 78 P.3d
921, 942 (“Costs are not expenses.”Emphasis theirs); see also, Rand v.
Nash, 174 OKl. 525, 51 P.2d 296, 297-298 (1935).

48.12 O.S. 1951 §228 (renumbered 12 O.S. §2017(C))

49. Hoffman v. Morgan, 1952 OK 199, 245 P.2d 67, 70

50. 1995 OK 121, 905 P.2d 807, 811

51. 1980 OK 186, 626 P.2d 1320

52. Perigo v. Wiseman, 2000 OK 67, 11 P.3d 217

53. The authors are grateful to the research of the countrywide
trend and non-Oklahoma caselaw contributed by Donelle Ratheal con-
cerning the discussion of GAL immunity.

54. 111 NM 391, 806 P.2d 40 (1991)

55. See also, Harlow v. Fitzgerald, 457 U.S. 800, 810-11 (1982)(“Our
cases have followed a ‘functional” approach to immunity law. We have
recognized that the judicial, prosecutorial and legislative functions
require absolute immunity.”)

56. 732 F.2d 1456, 1458 (6th Cir. 1984)

57. 810 F.2d 1437 (8th Cir. 1987)

58. 421 N.W.2d 340 (Minn.Ct.App. 1988)

59. See Minnesota Judges Ass'n, Guidelines for Guardians Ad Litem 2
(1986)

60. 730 FE.Supp. 1037, 1039 (U.S.Dist.Ct. Colo. 1990)

61.1937 OK 331, 73 P.2d 124, 127

62.1986 OK 36, 721 P.2d 412, 414

63. Hamilton, 721 P.2d at 416

64. Hamilton, 721 P.2d at 416
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Child Custody &

How to Present a Child Custody
Case: A Judge’s Point of View

By Judge Robert M. Murphy Jr.

hild custody litigation is a growing part of the courts’
dockets, especially in non-metro areas. This is particularly
so for the small firm or solo attorney, as many big firms do

not handle these cases.

Divorce filings in Oklahoma are consistently
high. Half of all marriages end in divorce. And
to compound the problem, most divorcees will
remarry. Marriage obviously produces children
as a byproduct. Consequently, child custody lit-
igation becomes a significant part of a judge’s
workload as well as a significant part of the
small firm attorney’s practice. It is no wonder
that the Family Law Section is one of the largest
and fastest growing sections of the Oklahoma
Bar Association.

I have prepared this article with the small
firm general practitioner in mind. Those of you
who specialize in this area know much more
about this subject than I will ever know.

Be aware at the outset that child custody dis-
putes are probably the least favorite things that
a trial judge does. Most would prefer to referee
an acrimonious civil discovery dispute than
preside over a child custody case. As a result,
you are more likely to have a special or associ-
ate judge assigned to the case. Many district
judges, especially those with any seniority, opt
out of hearing these cases.

There are a number of reasons for this. First,
few disputes are as litigious as child custody
battles. One cannot overestimate the amount of
spite that transcends this kind of proceeding.
Second, no real middle ground exists. Deciding
to split child custody through a joint custody
arrangement may look good on paper but only
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avoids and puts off deciding the inevitable.
Third, the law gives the trial judge very little
guidance. The paramount concern in child cus-
tody litigation is the best interests of the child.
This is a very vague, general and amorphous
standard for the court to follow. Moreover, law
school does not educate judges or lawyers as to
how to evaluate parental fitness. It is easily one
of the most difficult decisions that judges have
to make.

PRETRIAL PREPARATION

With this in mind, how do you prepare and
try a child custody case? As in any case, prepa-
ration begins before the client walks in the door.
The lawyer should be familiar with titles 10 and
43, and significant appellate opinions in this
area, including some of the unpublished opin-
ions. The lawyer needs to have a good social
history of the client and a history of the mar-
riage.

At a minimum, the lawyer needs to know the
answers to the following questions: When did
the parties meet, when and where did they
marry, when did they have children, what are
their names and ages? Is this the first, second or
third marriage of the parties? Do they have chil-
dren from any other marriages, and have they
had any other marital litigation? When did they
separate? Where are the parties now
living and, in particular, where do the children
live?
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Determine why the
client came to see
you and why are
they seeking child
custody. Specifically,
is there any evidence

of drug usage,
domestic violence,
sexual, physical or
mental abuse or
gross neglect of the
children? And finally, have there been any prob-
lems in a visitation?

In addition, you should get other necessary
background information concerning your
clients, i.e.,, employment history, educational
background, medical history (including men-
tal), as well as what sort of home they grew up
in. It is helpful to have a working knowledge of
their extended family. Also, get the same infor-
mation from your client about the other spouse.

Other things to look for in the initial interview
are who is the real party in interest — is it the
client or is it the client’s parents? Is this an ini-
tial child custody case, or is it a modification?
How many other lawyers have they seen?
Always be wary of clients that have gone
through several lawyers.

Another sad, often overlooked factor is get-
ting information about the children. Find out
from your client their children’s likes, dislikes,
wants and needs. What kind of personality do
they have — are they outgoing or shy? How
much time does your client spend with the chil-
dren compared to the other spouse? These are
important facts that should be developed at
trial. The judge wants and needs to know which
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The judge wants and needs to
know which parent is closest to
the children and which
one truly knows them best.

parent is closest to the children and
which one truly knows them best.

Too often, practitioners prepare
for trial like it is a political
campaign. They spend most of the
time preparing to discredit the
other spouse. Almost the entire
focus is in negative-style campaign-
ing. I understand the term “voter
frustration” where voters feel that
neither candidate is worthy of their
vote. Often I feel that neither spouse
is worthy of their children.

After this initial meeting, review
the legal standard. In other words,
what is the court
going to look for in
making a child cus-
tody decision? The
obvious standard is
the best interests of
the child. (Consider
that as a practical
matter, child custody
litigation is not in
the  child’s  best
interest.) Determine
the strengths of your
client’s position and the weaknesses of her
spouse, and develop a trial strategy. Once this is
done, it is time to confer with opposing counsel.
Let your opponent know whom you represent,
what your interest is and see if you can agree on
what is in the best interests of the children. Most
attorneys would much rather settle cases of this
nature than litigate. Judges prefer this as well. If
nothing else, remind counsel that it is in the best
interest of the children not to litigate custody.
See if the other side is willing to mediate. In
some jurisdictions, it is mandatory.

If you cannot work things out with the other
side and mediation fails, you are now ready to
set a trial date. (Most judges are loath to set a
case for trial when the parties have not con-
ferred and have not mediated. The reason for
this is that too many cases set for trial work
themselves out on the day of trial. This often
happens because this is the first time the parties
have had a chance to get together to see if there
is common ground. This is an obvious waste of
precious courtroom time.)

Also before setting the case for trial, you
should have a frank discussion with your client
on what the costs are going to be. Litigation is
expensive. Most divorcing couples have small
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budgets. It is especially expensive if you're
going to engage in discovery, hire investigators,
etc. You should determine in the beginning
what assets the client has and whether she can
afford to spend these assets on expensive
litigation.

Explain to your client that in child custody lit-
igation, there is no prevailing party standard.
The court does not look to who is at fault in
awarding attorney fees. Most judges view attor-
ney fees of both the husband and the wife to be
a debt of the marriage and apportion that debt
accordingly. Absent bad faith or abuse of
process, the parties wind up equally sharing the
costs of litigation.! Remind your clients that
these monies could be used to pay for their chil-
dren’s college education.

NOT-SO-OBVIOUS PRETRIAL MATTERS

There are still some things the lawyer needs to
prepare for in order to be fully ready for trial.
The first thing is whether to set the matter for an
immediate temporary hearing for contested
child custody.? Be mindful that you do this at
your own peril. Avoid this temptation at all
costs. There are several reasons for this. First
and foremost, the judge hearing the temporary
hearing may never hear the case again. Tempo-
rary hearings by necessity must be heard almost
immediately and as such, a judge has to
squeeze this case into an already overcrowded
docket in order to hear it. This means she hears
evidence in a very compressed period of time
when emotions are extremely high. Also, she
knows that she will not make the final decision;
thus, she may not take it as seriously as a judge
that is the final decision maker. If you must
have a temporary hearing, do everything you
can to have it in front of the judge that the court
system has assigned to hear the case.

Some mistakenly assume that who prevails at
the temporary proceeding has an advantage at
the trial. Conventional wisdom is that since
they have more contact with the children, the
trial judge will rule that it is in the best interests
of the children to keep it that way. This is not
always so.

First, the trial judge will hear much more evi-
dence and will hear it in a more deliberate fash-
ion. Moreover, the trial judge, based on past
experiences with the temporary presiding
judge, may look with a jaundiced eye at that
particular judge’s rulings. Secondly, you will
not waste your evidence on a judge who will
never hear the case again.
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When you know who the assigned trial judge
is and that the case is definitely going to trial, it
is a good idea to get some background informa-
tion on the judge. What did the judge do before
she became a judge? Was she in private prac-
tice? Did she handle divorce litigation or did
she work in a big firm and only do oil and gas?
Was she an assistant district attorney who pros-
ecuted criminals? In other words, what sort of
database did the judge have before coming to
the courtroom? If the judge as a lawyer repre-
sented parties in child custody matters, did she
primarily represent husbands, wives or both?
How long has she sat on a family docket? Is this
her first year or 10th year? Is there a consistent
pattern to her rulings? How does she treat evi-
dentiary matters? The answers to these ques-
tions will let you know whether you need to file
a trial brief.

Another matter to consider at this time is
whether you wish to attempt to recuse the trial
judge. Obviously, this is a very delicate matter.
However, if you have some question as to how
close the judge is to opposing counsel, you
should investigate the judge’s campaign filings
with the Oklahoma Ethics Commission (assum-
ing the judge had a contested election), which
has the records of judges’ campaign contribu-
tions. Here you can find out exactly how much
opposing counsel (and anyone else for that mat-
ter) contributed to the judge’s campaign. If this
is a substantial contribution (for instance, in
excess of $1,000), you may wish to seek the
judge’s recusal’ On the other hand, if the
lawyer only made a $50 campaign contribution
and put a sign in his yard, it would probably
not be worth filing a motion to recuse.*

The lawyer also needs to know what the
judge’s philosophy is on the rules of evidence in
these kinds of cases. Some judges are rather lib-
eral in admitting almost anything into evidence
in a non-jury matter because they know they are
the deciders and can determine how much
weight to give the evidence even if it is hearsay.
Others strictly follow the rules of evidence even
in non-jury matters. As a rule, a judge that also
hears jury cases will probably not be as strict on
admitting evidence as will be a judge that does
not.

One reason for this is that the judge knows
that the rules of evidence are primarily to pro-
tect jurors from hearing things that they should
not hear because the jurors lack the sophistica-
tion to discount this sort of information. Such
reasoning obviously does not apply to a judge.
Therefore, the judge may admit otherwise
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objectionable evidence. What’s important for
the lawyer to know is the judge’s attitude in this
area. Obviously, it will do nothing but annoy
the trial judge if you object all the time, espe-
cially if the objections are primarily technical.
On the other hand, if the judge strictly follows
rules of evidence and you can keep out damag-
ing evidence by objecting, by all means do so.

On a side note: if you're anticipating making
a number of objections, request a court reporter
to have a record. Otherwise, you are wasting a
lot of time by making objections. And the trial
judge will wonder why you are making all
these objections if you didn’t request a record. If
you do request a record, follow the court rules
and pay the court reporter fees to the court clerk
well in advance of the hearing® Also, as a
courtesy directly contact the court reporter so
that he knows that you have requested a record
and his attendance will be necessary. Some
judges don’t have court reporters and it
requires substantial advance notice in order to
arrange to have one. It's up to the lawyer to
know what the logistical concerns are.

When setting the case for trial, be realistic
with the trial judge. No judge likes to hear half
of a case during the first of the month and the
other half of the case during the last part of the
month. Set enough time aside on the judge’s
calendar so she can hear the case in one contin-
uous setting. Be honest and let the judge know
this may take several days. Insist that the judge
give you several consecutive days to hear the
case, if necessary. If this is a problem with the
court’s docket, you should ask the judge to limit
the number of witnesses the parties may call so
the case can be tried in a continuous single set-
ting. Remind the judge that it is extremely diffi-
cult to assimilate information that occurs over a
period of non-consecutive days, and the
Supreme Court understandably frowns on such
practice.’

If you believe the case in any way to be com-
plicated, it would be a good idea to suggest a
pretrial conference. The Court of Civil Appeals
recently criticized a trial judge for failing to
“recognize and apply the appropriate statute to
the issues presented.”” In fairness to the judge,
the attorneys should make sure the issues are
properly framed. This could best be done in a
pretrial conference. If it is a lengthy case, it
would be helpful to have a trial notebook that
includes a brief, witness list with a summary of
their testimony and any exhibits.
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A week before the trial, it would be good idea
to acclimate the client to what will happen dur-
ing the proceeding. An excellent way to do it is
to escort the client to the courthouse to watch
another similar trial in front of the assigned
judge. Sit with your client for at least an hour.
Afterward, you can explain what the judge was
looking for. There is no better way to educate
your client as to what looks good and what
does not.

The day before the trial, have your secretary
call the court’s bailiff to make sure the case is
still set. Oftentimes, judges have jury matters
that carry over longer than anticipated or have
to set mental or juvenile matters for immediate
hearings. These cases take priority over family
law matters and all other matters. The bailiff
may not have time to call you the day before.

THINGS TO DO AT TRIAL

On the day of trial, be sure to check in with
the bailiff when you arrive, especially if you are
from out of town. Offer your card and let her
know that you are here. Be sure that you have
your exhibits marked ahead of time. There is
nothing that annoys the trial judge more than to
have to wait for lawyers to mark exhibits. Make
sure that you have a complete set of exhibits for
opposing counsel as well as for the court.

Unless you have an understanding with
opposing counsel, do not show the exhibits to
the court until the court has admitted such into
evidence. Some judges may not mind seeing
evidence that has yet to be admitted. Others
prefer not to see evidence until the other side
has had a chance to object.

Once the parties announce they are ready for
trial, I suggest counsel call for the rule of
sequestration of witnesses. There are several
reasons for this recommendation. First, if a
number of the witnesses are family and friends,
it will be next to impossible to keep them still
during the trial. Nothing weakens the credibili-
ty of witnesses as much as having the judge
watch them during the trial making all kinds of
gestures and faces.

Ordinarily, counsel will have his back to the
audience and will not be able to see the wit-
nesses. Of course, the judge has a bird’s eye
view of everyone in attendance and cannot help
but notice their body language. Second, wit-
nesses that have not heard the other witnesses
testify usually testify more candidly and their
testimony appears more genuine. Finally, it is
probably better for all concerned not to have all
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the opposing witnesses hear what each
other has to say. This usually does
nothing but fester the hostility between
the parties after the trial.

After clearing the courtroom of these
witnesses, be prepared to make a five-
minute opening statement. Too often,
both counsel waive opening in the
belief that the judge does not care or
that it will save time. In my opinion,
this is a mistake. A good opening state-
ment will make it much easier for the
judge to follow the testimony.

Start by giving the court some basic
factual information. Let the judge
know how the parties met and how
long it was after they met that they got
married. When was
the first child born?
What are the chil-
dren’s names and
ages? How long has
it been since the
parties  separated?
Where have they,
including the chil-
dren, been living
since? And why will it be in the best interests of
the children to have custody awarded to your
client?

Or if this is a modification proceeding,
remind the trial judge that the burden of proof
is on the movant and the movant must show a
substantial, material and permanent change in
the custodial parent. Too many times, the
movant simply shows that there has been a sub-
stantial material change in the non-custodial
parent.

ORDER OF WITNESSES

After opening statements, begin with non-
relative witnesses. Whatever you do, do not
begin with your client or friends and family
members unless these are the only witness you
have. Your client’s friends and relatives are
usually so one-sided as to have little if any
believability. Call a teacher, co-worker, neighbor
or someone along these lines. It is imperative
that you start the case with a credible witness.
Also, a non-relative witness is making a great
sacrifice to testify in a child custody case. Do
not abuse their sacrifice by making them wait
for all the other witnesses to testify.

If you feel it is necessary, you may call rela-
tives as witnesses. Sometimes you have no
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It is imperative that you start
the case with a credible witness.

choice, as relatives are
the ones that are most
familiar with the chil-
dren’s situation and
have the most knowl-
edge as to how your
client cares for them.
Bear in mind that
they are extremely
difficult to control.
They will exaggerate
the strengths of your
client and the weak-
nesses of their in-law.
Unless they can testify
objectively — in other
words, say negative
things about their own
child or relative and
good things about the
other side — they
will be extremely dif-
ficult to Dbelieve,
particularly on cross-
examination. Usually
the other side is just
as guilty of calling
friends and relatives,
and this testimony evens out. Quite frankly, this
testimony ends up being a waste of the court’s
time.

If you have to call them because they are pay-
ing your fees and they absolutely have some-
thing they have to say, go ahead and call them
as witnesses. But limit their testimony as much
as possible. Warn them to testify as to the facts
only, and caution them against giving their
opinion. Let them know the judge will consider
their testimony to be self-serving and of little
value. If you have a non-relative witness that
can testify to the same facts, be sure and use
them instead.

Save your client as the last witness. At this
point, the court is ready to hear from him. Have
him articulate why it is in the children’s best
interest to have him made the custodial parent.
Have him tell the court about each of his chil-
dren. Have him describe each child in detail. Let
him tell the court each child’s likes and dislikes;
what kind of personality they have; what needs
they have.

In doing so, he will convince the court that he
knows his children better than their mother,
and that is why it is in the child’s best interest
for him to have custody. Ask open-ended ques-
tions. Avoid the temptation to lead him with
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questions that he only answers yes or no. The
court wants to hear from him, not from the
attorney.

On cross-examination, be short and to the
point. Don’t argue needlessly about undisputed
matters. Avoid asking tricky questions. Almost
any attorney can show up the opposing party
on cross-examination. While this undoubtedly
impresses your client and her family, it rarely
impresses the court. On cross-examination,
demonstrate that your client knows much more
about each child than they do.

SPECIAL ISSUES

If it can be proven that the other parent phys-
ically or sexually abuses the children, grossly
neglects them, engages in domestic violence or
criminal behavior, it will be a fairly easy case for
you to win.® However, before making claims of
this nature, make certain that you have corrob-
orating evidence to support it. Your client and
her family’s testimony is rarely enough.

In addition to handling a family docket, I also
handle the juvenile deprived docket. As a
result, I regularly see cases of real abuse and
real neglect. Many similar claims brought up in
family court do not compare to the cases I hear
in juvenile court. Consequently, unless the
claims of abuse or neglect meet the statutory
definitions and are supported by substantial
evidence, do not make them. The reason is you
lose much credibility by doing so. On the other
hand, if they do, by all means make them. How-
ever, in such a case be prepared for it to be
referred to the Child Protective Services divi-
sion of the Department of Human Services.

CHILD TESTIMONY

Another piece of evidence the parties may
wish to present to the court is the testimony of
the children. By statute, there is no minimum
age required for the child in order to testify.’
Obviously, the child would have to be verbal.
Usually, the child testifies in chambers. Ordi-
narily if there’s more than one child, I talk to
them separately. Rarely, if ever, would the chil-
dren testify in open court with their parents
present. Sometimes the attorneys request to
attend. If so, this is allowed unless the court can
articulate specific reasons why it is in the chil-
dren’s best interest for the attorneys not to
attend. In any event, either party can request a
record, and the court has no choice but to have
the proceedings recorded.”

After some small talk and after I've assured
them that I will keep what they have to say con-
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fidential, the first question I ask is, “Do you
know why you are here?” They almost always
say, “So I can tell you whom I want to live
with.” I then ask for them to tell me. If the only
answer is mom or dad, I then ask them to give
me some reasons. Sometimes I will ask for
specifics. I usually talk to the oldest child first,
and after I've talked all the children individual-
ly, I bring them in together to go over what
they’ve had to say. Bear in mind that the older
the children are the more weight the court gives
to their testimony.

Ensure that no one on your client’s behalf has
coached the children on what to say. It is very
obvious when the children have been well
coached. For instance, a 10-year-old boy told me
he did not wish to live with his mother because
“she lacks the necessary skills to parent me and
she has made poor value judgments during her
lifetime.” (Admittedly, I did have to give him
credit for being so well-rehearsed and sadly,
very accurate.)

VISITATION

One area where the statutes do provide some
help for the court is in the area of visitation. Lib-
eral standard visitation is the norm. In fact, the
Legislature has directed the Administrative
Oftice of the Courts to prepare standard visita-
tion forms." The statutes require the court to
give strong consideration in awarding custody
to the parent who is most amenable to being
reasonable in visitation.” It certainly behooves a
party to present evidence that they are that kind
of parent. This is sometimes difficult to do when
the vast majority of their evidence demonstrates
unfitness on the part of the other parent.

CONCLUSION

By the end of the trial, the attorneys are tired
and may not have enough energy for closing
arguments. Many times I will hear attorneys
say, “Your honor has heard all the evidence, and
I don’t need to repeat it for you.” While this
may be true, it is helpful to have the evidence
summarized. Point out why it is in the chil-
dren’s best interest to have the court award cus-
tody to your client. Make reference to any cases
or statutes that are relevant. I find that closing
argument helps the court reframe and refocus
on the issues and reminds the court of evidence
it may have forgotten or overlooked.

After the parties have finished, it is a good
idea for the court to retire to chambers and
deliberate. I often review my notes and the
exhibits. This process can take hours. I then
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come back into court
to announce the
decision on the
record. It is always a
very difficult deci-
sion to pronounce.
Many times there
are two very good
loving parents. Mak-
ing a decision forces
the court to choose
between one or the
other. This is an
extremely hard deci-
sion to make.

I regularly remind the parties that I hear
every action involving children in Payne Coun-
ty. This includes all the delinquent, deprived,
abuse, neglect, in need of supervision and in
need of mental health treatment cases. If there is
one common denominator in all these cases, it is
that for one reason or another the parents of
these children are at war with each other. If they
wish to keep their children off my juvenile
dockets they need to find a way to get along
with one another, at least as far as their children
are concerned. If for no other reason, they
should do so because it is in the best interest of
the children.

In short, prepare the case accordingly. Focus
on the children, not the parties. Stress to the
court that your client knows the children best
and is closest to them. Minimize the amount of
negative information you have on the other
spouse. Emphasize that the children will grow
and develop better with your client as the pri-
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it i that for
one reason or another
the parents of these
children are at
war with each other.

mary custodian. Finally, remind
the court that your client will see to
it that the children have liberal vis-
itation with the other parent. In
doing so, you will convince the
court that it will be in the best
interest of the children to have
your client as
primary physical custodian.
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Child Custody &

Emergency Orders and
Victim Protective Orders

By Rees T. Evans

or the family law practitioner needing quick, quick relief for

a client, there are several options, depending on the nature

of the transgression, the existing orders (if any) and the
relief needed. This paper will address two of the most popular
remedies, the temporary restraining order (often referred to as an
emergency order) and the victim protective order.

TEMPORARY RESTRAINING ORDERS
(EMERGENCY ORDERS)

Statutory Basis

The authority for a court to issue an ex parte
temporary restraining order (hereafter “TRO”)
is found at 43 O.S. 2006 Supp. §110(B)(2),
which says:

If the court finds on the basis of a verified
application and testimony of witnesses
that irreparable harm will result to the
moving party, or a child of a party if no
order is issued before the adverse party or
attorney for the adverse party can be heard
in opposition, the court may issue a tem-
porary restraining order which shall
become immediately effective and enforce-
able without requiring notice and opportu-
nity to be heard to the other party. If a tem-
porary restraining order is issued pursuant
to this paragraph, the motion for a tempo-
rary order shall be set within ten (10) days.

The previous subsection provides that a TRO
may be issued even if notice of hearing a tem-
porary order has also been issued. The advan-
tage of the TRO is that it may be heard and
issued ex parte.
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Requirements for Obtaining a TRO

The requirements for obtaining a TRO are: 1)
The filing of a petition for dissolution of mar-
riage or legal separation; 2) A verified applica-
tion which contains a factual basis for issuance
of the order; 3) Testimony of witnesses; and 4)
Evidence that irreparable harm will result to
the movant or a child of the parties if no order
is issued until notice can be given.

Some pro se litigants and even some lawyers
make the mistake of filing an application for a
TRO without an underlying case. If no petition
for dissolution of marriage or for legal separa-
tion has been filed, the court is without author-
ity to issue a TRO.

The requirement that the application contain
a factual basis is found in 43 O.S. 2006 Supp.
§110(B)(1). The significance of this requirement
is that general allegations, such as “He said
he’d hurt me,” “She said that she’d get even,”
etc., will be found insufficient to support the
issuance of an ex parte order. The application
must also be verified. Practice tip: our statutes
now permit verification using the following
language, eliminating the need for a notary
public:
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VERIFICATION

“I state under penalty of perjury under the
laws of Oklahoma that the foregoing is true
and correct.

Signed at [name of city and state], on the
day of , 2007.

[name of applicant]”

Because the statute requires testimony, your
client and any other necessary witnesses must
be present at the hearing. The language of the
statute is “witnesses,” but the author’s experi-
ence has been that only one witness need be
present. After all, sometimes there is only one
competent witness who can offer testimony.
Some judges dispense with the need for testi-
mony altogether, though this is not the recom-
mended practice.

Opinions vary widely as to what constitutes
“irreparable harm.” Cases from the law of
injunctions tell us that usually the mere loss of
money is not irreparable harm and that an
injunction will not issue if the applicant has an
adequate remedy at law. TROs are generally
sought, however, after some harm has been
done or some act has been committed that fits
the statute.

Some kinds of harm clearly fall into the
irreparable harm category: intentional injury
of a party or a child of
the party, abuse of a
child, severe neglect,
and secreting or flee-
ing with a child.

Does a parent’s miss-
ing his or her visitation
constitute irreparable
harm? Arguably not,
since courts are per-
mitted under 43 O.S.
2006 Supp. §111.3(D)(2)
to order makeup time
for visitation which
has been improperly
denied. The same rea-
soning would apply to
missing Christmas vis-
itation, spring break
and all of the other
possible visitation
times. It has been
argued that a child’s
missing a once-in-a-
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Some kinds of harm clearly fall
into the irreparable harm category: ..
intentional injury of a party...

lifetime event, such as the remarriage of a par-
ent, constitutes irreparable harm. Even then,
how do we measure the harm? How real is it?
And harm to whom? Much would depend on
the age of the child, the nature of his or her
relationship with the remarrying parent and
other factors. The careful practitioner will con-
sider the value of expert testimony in present-
ing such a case. Unfortunately, no appellate
cases were found under this statute.

Notice

The main advantage of an ex parte proceed-
ing is that a party need not give notice of the
hearing to the opposing party. With respect to
TROs, notice is not necessary if, and only if, the
court finds that irreparable harm will result if
the court requires notice and an opportunity
for the opposing party to be heard.

Sometimes the practitioner will want the
TRO badly enough that he or she will want to
give notice. What notice is sufficient? This is an
important question because the other party’s
due process rights under the federal and state
constitutions are implicated. Due process
includes both notice and opportunity to be
heard, so calling opposing counsel or the
unrepresented party two counties away advis-
ing them that you're at the courthouse about to
seek an TRO won’t get you there. Certainly,
actual notice with a reasonable time to appear
and defend would
comport with due
process.

Order

applicant’s
attorney should
have prepared an
order for the judge
to sign at the con-
clusion of the hear-
ing. It should be
promptly filed or
issued and a copy
served on opposing
counsel, if any, or
upon the opposing
party. The order
should contain, or
accompany, a notice
of the 10-day hear-
ing. The best prac-
tice for service of
the order on the
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opposing party is to have a private process
server do it. You then have a return of service
showing that the party received notice of the
order. Do not let your client serve it. That’s not
good service and may lead to unnecessary con-
frontations. It is proper, however, for your
client to advise the other party that an order
has been issued.

Do furnish your client a certified or issued
copy of the order and advise him or her to
keep a copy on their person at all times until
the 10-day hearing. First, it will remind the
client of the date and time of the 10-day hear-
ing (which you, of course, will tell them they
must attend). Second, if there is a violation, or
an attempted violation, your client will need to
be able to show their copy to any law enforce-
ment officers who respond to their call.

10-Day Hearing

If an ex parte order is issued, then the oppos-
ing party is entitled to a hearing within 10 days
so that the court hears reasons why the order
should not remain in full force and effect. This
hearkens back to the practices of last century
when it was standard practice to obtain, at the
time of filing a divorce, an ex parte order boot-
ing the other party out of the house, awarding
the plaintiff temporary custody of the children,
and other helpful orders.

Though the statute is not specific, the most
common practice at the 10-day hearing is for
the party against whom the order was issued
to have the burden of proof (ie., to “show
cause”) why the order should not remain in
full force and effect. Some judges, though, may
require the applicant to go first, outlining for
the other party the issues and highlighting the
facts that may be in dispute.

Setting and hearing the 10-day hearing gets
more complicated when there is already pend-
ing a hearing on temporary orders in the dis-
solution or the legal separation case. At the end
of this article are a few notes about handling
that issue in Oklahoma County. Also attached
is a very helpful list of tips and procedures fol-
lowed in Tulsa County furnished by Judge C.
Michael Zacharias.

VICTIM PROTECTIVE ORDERS
Statutory Basis

The authority for a court to issue a victim
protective order (hereafter “VPO”) is found at
22 O.S. 2006 §60.1 et seq., the Protection from
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Domestic Abuse Act. Particularly, §60.2
provides that:

A victim of domestic abuse, a victim of
stalking, a victim of harassment, a victim
of rape, any adult or emancipated minor
household member on behalf of any other
family or household member who is a
minor or incompetent, or any minor age
sixteen (16) or seventeen (17) years may
seek relief....

Requirements for Obtaining a VPO

There are three categories of important terms
for the practitioner to understand as to each
type of conduct which will support an order:
the conduct which will justify the issuance of
an order; the categories of defendants against
whom an order may be entered; and the cate-
gories of victims who are entitled to an order.
In addition, one must be familiar with the def-
initions of “family or household member” and
of “dating relationship” in order either to pros-
ecute or to defend a VPO.

Grounds for Obtaining a VPO
1) Domestic Abuse

Prohibited Conduct: Section 60.2 contains
the definitions of the conduct which will sup-
port the issuance of a VPO. “Domestic abuse”
is defined thusly in subsection 1:

1) "Domestic abuse” means any act of
physical harm, or the threat of imminent
physical harm which is committed by an
adult, emancipated minor, or minor child
thirteen (13) years of age or older against
another adult, emancipated minor or
minor child who are family or household
members or who are or were in a dating
relationship;

We see that in order to state a case for domes-
tic abuse we must allege and prove that the
defendant has committed an act of physical
harm or has threatened to do so.

Defendant: The defendant must be an adult,
emancipated minor or minor child 13 years of
age or older. If the defendant is a minor child,
the petition shall be filed with the court having
jurisdiction over juvenile matters.'

Victim: The victim must be 1) another adult;
2) an emancipated minor or a minor child who
is a family or household member of the defen-
dant; or 3) any of the above who are or were in
a dating relationship with the defendant.
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Who is a “family or household member”?
That definition is found in §60.1, which says:

4) “Family or household members” means:
a. spouses,
b. ex spouses,
c. present spouses of ex spouses,
d. parents, including grandparents, step-
parents, adoptive parents and foster par-
ents,
e. children, including grandchildren,
stepchildren, adopted children and foster
children,
f. persons otherwise related by blood or
marriage,
g. persons living in the same household or
who formerly lived in the same household,
and

h. persons who are the biological parents
of the same child, regardless of their mari-
tal status, or whether they have lived
together at any time. This shall include the
elderly and handicapped;

What is a "dating relationship”? Again, the
definition is found in §60.1:

5) “Dating relationship” means a courtship
or engagement relationship. For purposes
of this act, a casual acquaintance or ordi-
nary fraternization between persons in a
business or social context shall not consti-
tute a dating relationship;

Being engaged is pretty easy to prove, but
what, in the 21st century, is a "courtship”?
More than one date? More than two? Giving
flowers? Providing your IM address? It proba-
bly means that the victim and the defendant
went out together several times, and probably
not in a group. The author doesn’t have any
authority for that conclusion, but since the
statute says that a casual acquaintanceship and
ordinary fraternization, either for business or
for pleasure, do not constitute a dating rela-
tionship, then it seems reasonable to conclude
that there should be some evidence that the
parties had focused on one another in some
way. To put it another way, if they’re not
engaged, they have evidenced their intent
to have an exclusive relationship with one
another.

2) Stalking

Prohibited Conduct: The second type of
conduct which will support a VPO is stalking,
defined in subsection 2 as:
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2) “Stalking” means the willful, malicious,
and repeated following of a person by an
adult, emancipated minor, or minor thirteen
(13) years of age or older, with the intent of
placing the person in reasonable fear of death
or great bodily injury;

Here, the plaintiff must allege and prove that
the victim was followed 1) intentionally, and 2)
with malicious intent, and 3) more than once,
and 4) by a person who intended to place the
victim in reasonable fear of death or great bod-
ily injury.

Moreover, if the person seeking relief is a vic-
tim of stalking but is not a family or household
member or an individual who is or has been in
a dating relationship with the defendant, the
person seeking relief must file a complaint
against the defendant with the proper law
enforcement agency before filing a petition for
a protective order with the district court.” Fail-
ure to have done so results in the VPO peti-
tion’s being found to be frivolous and attorney
fees and court costs being assessed against the
plaintiff.

The only reported case under this subsection
is Troutman v. Martin.® The victim was the chief
of police of Bethany, Okla., whose evidence
included testimony that the defendant had on
one date fired his pistols into the chief’s car
while it was sitting in his driveway and that on
another day the defendant was found in front
of Chief Troutman’s residence wearing a
“POLICE” ballcap, OCPD police jacket, hand-
cuffs, police frequency scanner, and a small
pocket knife and that the defendant stated he
was “looking for auto burglars.” It is not sur-
prising that the defendant did not attend the
hearing, as he had been committed to the men-
tal ward at the Norman Regional Hospital. The
evidence was found to be sufficient to support
a VPO on the ground of stalking.

Judges hearing stalking cases consistently
require proof of more than one incident, as
they should. The standard is still more lenient
than that of Auric Goldfinger, who admon-
ished James Bond that “once is happenstance,
twice is coincidence and three times is enemy
action.”

As in other cases, intent may be inferred
from the circumstances.

Defendant: The defendant must be an adult,
an emancipated minor or a minor 13 years of
age or older. If the defendant is a minor child,
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the petition shall be filed with the court having
jurisdiction over juvenile matters.*

Victim: The victim may be any person,
regardless of any prior relationship or lack
thereof with the defendant. This differs from
domestic abuse and harassment cases, both of
which place some limitations on who may seek
a VPO.

3) Harassment

Prohibited Conduct: The third category of
conduct is harassment, defined in subsection 3
as:

3) “Harassment” means a knowing and
willful course or pattern of conduct by a
family or household member or an indi-
vidual who is or has been involved in a
dating relationship with the person, direct-
ed at a specific person which seriously
alarms or annoys the person, and which
serves no legitimate purpose. The course
of conduct must be such as would cause a
reasonable person to suffer substantial
emotional distress, and must actually
cause substantial distress to the person.
“Harassment” shall include, but not be
limited to, harassing or obscene telephone
calls in violation of Section 1172 of Title 21
of the Oklahoma Statutes and fear of death
or bodily injury;

Here the plaintiff must
allege and prove: 1) a
knowing and willful course
or pattern of conduct,
which was 2) directed at a
specific person, and which
3) seriously annoys or
alarms the person and 4)
would cause a reasonable
person to suffer substantial
emotional distress, and 5) it
must actually cause sub-
stantial distress to the per-
son. OR 1) obscene tele-
phone calls.

Again, one bite of the dog
is not enough. There must
be a “course” or “pattern” of
conduct, which generally is
interpreted as at least two
incidents.

From the wording of the
statute, harassing telephone
calls must be proven as are
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The victim may be any
person, regardless of any
prior relationship...

other acts of harassment, but it appears that
two obscene phone calls would suffice to
prove a case. Of course, the plaintiff has the
burden of proof that the calls were obscene
and reasonable minds might differ as to this
interpretation. Here, a recording of the calls is
a practical necessity.

Not only must the conduct be such that a
reasonable person would suffer substantial
emotional distress if exposed to it, the conduct
must both seriously annoy and alarm the vic-
tim. This language protects the defendant from
the “eggshell skull” victim, who might be dis-
tressed and either annoyed or alarmed by
conduct which would not distress a reasonable
person.

Too, the plaintiff must prove not only that he
or she was annoyed and alarmed, but that he
or she also suffered substantial distress.

Victim and Defendant: The victim must be a
family or household member of, or a person in
a dating relationship with, the defendant. If the
defendant is a minor child, the petition shall be
filed with the court having jurisdiction over
juvenile matters.’

Filing with Court Clerk: A petition for a
VPO may be filed with the court clerk of the
district court in the county in which the victim
resides, the county in which the defendant
resides or the county in
which the domestic violence
(which apparently means
any of the three kinds
of prohibited conduct)
occurred.

If a petition has been filed
in an action for divorce or
separate maintenance and
either party to the action
files a petition for a protec-
tive order in the same coun-
ty where the action for
divorce or separate mainte-
nance is filed, the petition
for the protective order shall
be heard by the court hear-
ing the divorce or separate
maintenance action.

If the defendant is a minor
child, the petition shall be
filed with the court having
jurisdiction over juvenile
matters.®
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With Law Enforcement: If the courthouse is
not open, a VPO petition may be filed with a
law enforcement office.” See 22 O.S. 2006 §40.3,
which provides that the peace officer shall pro-
vide the victim a petition, notify a judge of its
completion, inform the plaintiff of the judge’s
decision as to whether an ex parte order is to be
issued and file the petition immediately upon
the opening of the court on the next day the
court is open for business.

Ex parte hearing: The first hearing on a VPO
is most often conducted ex parte pursuant to
§60.3 and the order sought is usually granted.
Upon granting the order under such circum-
stances, the court then sets a 10 -day hearing, a
copy of the ex parte order is given to the
plaintiff and a copy of the order is given to the
sheriff for service upon the defendant.

20-day hearing: This hearing is analogous to
the 10-day hearing held after issuance of a
TRO and its function is exactly the same: to
protect the defendant’s due process rights by
providing notice of the petition and ex parte
order and an opportunity to be heard.
However, as provided by §60.4, the “show
cause” hearing need only be held within 20
days of filing the petition for the VPO.

If the defendant, after having been served,
does not appear at the hearing, the emergency
ex parte order shall remain in effect until the
defendant is served with the permanent order.
If the terms of the permanent order are the
same as those in the emergency order, or are
less restrictive, then it is not necessary to serve
the defendant with the permanent order.*

72-hour hearing: Two circumstances require
a 72-hour hearing: when the defendant is a
minor child who has been removed from the
residence pursuant to Section 7303 1.1 of Title
10 of the Oklahoma statutes, the court shall
schedule a full hearing on the petition within
72 hours, regardless of whether an emergency
ex parte order has been previously issued,
requested or denied.’ And the court may
schedule a full hearing on the petition for a
protective order within seventy two hours
when the court issues an emergency ex parte
order suspending child visitation rights due to
physical violence or threat of abuse.”

Orders which may be entered: The court
may enter orders that the defendant not abuse,
stalk or harass the plaintiff or any other person
on whose behalf the petition was brought and
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may also impose any terms and conditions in
the protective order that the court reasonably
believes are necessary to bring about the cessa-
tion of domestic abuse against the victim or
stalking or harassment of the victim or the vic-
tim’s immediate family." Additionally, the
court may order the defendant to obtain
domestic abuse counseling or treatment in a
program certified by the attorney general at the
defendant’s expense pursuant to Section 644 of
Title 21 of the Oklahoma statutes.”” A victim of
rape may also obtain an order barring the
defendant from contacting her.

Duration of orders: An ex parte order lasts
until the next hearing. Section 60.4 (B)(4) pro-
vides that if service has not been obtained, a
new emergency order may be issued and suc-
cessive orders, each of 20 days” duration, may
likewise be obtained be issued until the defen-
dant is saved.

Such an order does not expire in fewer than
20 days unless the plaintiff fails to appear at
the hearing or fails to request a new order.

After a full hearing, the court may enter a
protective order that lasts up to three years,
unless extended, modified, vacated or rescind-
ed upon motion by either party or if the court
approves any consent agreement entered into
by the plaintiff and defendant.”

Verbal VPOs: A judge may issue an emer-
gency temporary ex parte order upon being
notified by a law enforcement officer that a
plaintiff has so requested and there is reason-
able cause to believe that the order is necessary
to protect the victim from immediate and pres-
ent danger of domestic abuse.™

Fees, costs, and attorney fees: Ordinarily,
the plaintiff is not responsible for paying any
fees or costs in connection with obtaining a
VPO.” The court may order the defendant to
pay court costs, service of process fees, attor-
ney fees, other fees and filing fees or may
waive any such costs and fees.

Section §60.2(C)(2) provides that if the court
makes a specific finding that the petition was
filed frivolously and no victim exists, it may
assess court costs and attorney fees against the
plaintiff. Remember that filing a petition for
stalking against a person who is neither a fam-
ily or household member nor a person who
has been in a dating relationship with the
plaintiff, without having first filed a complaint
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for relief with a law enforcement agency, con-
stitutes a frivolous filing."

Enforcement: Violation of a VPO is a
misdemeanor punishable by imprisonment in
the county jail for a period not exceeding one
year or by a fine not to exceed $5,000, or by
both such fine and imprisonment. A second or
subsequent conviction is a felony punishable
by imprisonment in the custody of the Depart-
ment of Corrections for a period not to exceed
two years or by a fine not to exceed $10,000 or
by both such fine and imprisonment.”

Expungement: Provision is made at 22 O.S.
2006 §60.18 for expunging a VPO under four
circumstances. This statute says that an
expungement may be ordered if:

1) An ex parte order was issued to the plain-
tiff but later terminated due to dismissal of the
petition before the full hearing, or denial of the
petition upon full hearing, or failure of the
plaintiff to appear for full hearing, and at least
ninety (90) days have passed since the date set
for full hearing;

2) The plaintiff filed an application for a vic-
tim protective order and failed to appear for
the full hearing and at least ninety (90) days
have passed since the date last set by the court
for the full hearing, including the last date set
for any continuance, postponement or
rescheduling of the hearing;

3) The plaintiff or defendant has had the
order vacated and three (3) years have passed
since the order to vacate was entered; or

4) The plaintiff or defendant is deceased.

Note that in the following subsection,
“expungement” is defined as sealing the
records from public inspection but not from
access by law enforcement agencies.” More-
over, the defendant must not have violated the
VPO and there must not be pending any
enforcement actions for such violations.

The party who obtained the VPO must be
mailed by certified mail a copy of the petition
for expungement within 10 days of its filing
and has 30 days within which to file an objec-
tion or other response. He or she is also enti-
tled to 30 days’ notice of hearing the petition."”

In order to grant an order expunging a VPO,
either there must be no objection to expunge-
ment or the court must make a finding that
“the harm to the privacy of the person in inter-
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est or dangers of unwarranted adverse conse-
quences outweigh the public and safety inter-
ests of the parties to the protective order in
retaining the records.””

What follows are a few notes about issues
that may arise when scheduling a 10-day hear-
ing in Oklahoma County. Also included is a list
of tips and procedures followed in Tulsa Coun-
ty furnished by Judge C. Michael Zacharias.

OKLAHOMA COUNTY NOTES

e VPOs cannot be stricken to be reset or con-
tinued by minute order. They are either
granted, denied or dismissed.

¢ When temporary protective orders need
to be continued, they MUST be done on
the two-page temporary protective order
forms; they are the only ones accepted by
law enforcement.

¢ If there is a VPO filed in a case which has
an FD number, if the VPO was filed first
then the judge can grant a temporary pro-
tective order which will be good until the

first hearing in the FD case so both can be
heard.

¢ If the FD case (for example, a hearing on a
temporary order) is to be heard first, then
advise the judge’s staff that there is also a
VPO pending between the same parties
before the temporary order hearing date.

¢ If the VPO date is set before the temporary
order, let the clerk for the judge with the
FD case know that there is an FD case
between the some parties. The judge will
then make any order on the VPO a tempo-
rary order, good until the next hearing,
instead of a final (permanent) order. If
there is already pending a temporary
order hearing, both can be heard together.

* VPOs expire on the date that is on the bot-
tom of the first page of the protective
order.

® VPOs can be dismissed by agreement and
court minute but the matter of costs must
be addressed in the minute.

TULSA COUNTY NOTES

Emergency Protective Orders

1) Request all persons that have requested
an EPO come forward and have a seat on
the benches.
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2) Ask all to stand when their name is called
and remain standing.

3) After all names are called and confirm
their presence, swear all plaintiffs in.

4) Advise will call each up individually to
state why they need a protective order,
after hearing the testimony if found to
have grounds will grant a protective
order. This PO will be an emergency pro-
tective order, which is a temporary pro-
tective order. This protective order will be
in effect until the hearing date of

at 9 a.m.

5) Point out: between today and that hearing
date you need to make arrangements,
including time off work, so that you can
leave home in enough time to come down-
town, find a parking place, go through
security check and be in this courtroom
before 9 a.m.

The reason I stress the time is this docket is
called promptly at 9 a.m., and if you are
not present you run the risk of having this
case dismissed. Also, if the case is dis-
missed that morning because you are not
present, but the defendant is present and is
released from the courtroom, and you
(plaintiff) appear later, the order of dis-
missal will stand.

If you have an emergency that morning
which causes you to be late to the court-
house, if you will call and let us know you
are on your way, the court may hold the
case on the docket until you arrive; but,
that phone call must be before 9 a.m.
because at that time the court is in session
and the phone is not answered.

I want to stress to you that the only way to
make sure this case proceeds forward on the
date it is set for hearing is for you to be present
in this courtroom before 9 a.m. on the hearing
date; anything else, including a phone call, you
run the risk of having this case dismissed.

6) If granted an EPO today make sure to
keep a copy with you at all times; this is 24
hours a day, seven days a week. There are three
reasons for this:

¢ tells you the date, time and courtroom
number of your hearing;

e if the defendant has not been served and
is coming around you, you can contact
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law enforcement and they can serve the
defendant. You must be able to provide
the officer with a copy of the EPO;

¢ if the defendant has been served and the
defendant is violating the EPO and you
contact law enforcement, the first thing
the officer will request to see is a copy of
your PO, if you cannot show the office a
copy of your PO there’s not much the offi-
cer can do on your behalf.

Again, keep a copy of the PO with you at all
times, do not leave it in your car, do not leave
it at your home; keep it with you.

7) If asking for a PO on behalf of a minor
child and that request is granted, make sure
and place a copy with that child’s school or
childcare so that they are aware of the situa-
tion.

Also, you must advise me of any pending
court matters involving this minor child or
children. This would include: dissolution of
marriage, legal separation, paternity action,
DHS action, juvenile court proceeding,
guardianship action, any court action involv-
ing this minor child(ren).

8) If you are asking for a protective order
against someone that you are not related to,
have not dated, nor lived with; you must be
alleging that this person has been and current-
ly is stalking you. Allegations of physical
abuse and harassment are not sufficient
grounds for a protective order in this situation.
Also, your allegation of stalking must be sup-
ported by a stalking complaint filed with the
proper law enforcement agency and a copy of
that complaint must be attached to this peti-
tion. If that has not happened, I cannot enter-
tain your request for a protective order at this
time.

9) Lastly, a protective order is not a tool to
harass or get even with someone. If you want
me to order someone to stay away from you, to
have no contact with you and not to call you, I
expect you to not call that person, go around
that person and not to have contact with that
person.

When you come back for your hearing if
there is credible evidence that you voluntarily
contacted the defendant, it’s going to make it
more difficult for you to convince the court
that you are in need of a protective order.
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Therefore, if you are granted a protective order
today, do not go out and contact the defendant.

10) Call each person up to the front of the
bench, ask if the allegations in their petition are
true and accurate and why they feel they need
a protective order.

Protective Docket Call

1) Introduce self and advise this is the 9 a.m.
protective order docket.

2) When your name is called, please stand
and announce your presence.

3) When the case is called, if you are the
plaintiff and the defendant has been
served and you still want a protective
order, I will request that you come up to
the front and have a seat on the bench. We
will give you a new date and time.

4) When the case is called, if you are the
plaintiff and the defendant has been
served and he/she has failed to appear
today and you still want a protective
order, that request will be granted and I
will also ask that you come up to the front
and have a seat on the bench to receive
your protective order.

5) In both cases, the paper work you receive
must be taken to the second floor and
filed with the clerk’s office. If it is not filed
with the clerk’s office, this new protective
order will not be in effect. Also, if any
court personnel request that you bring
back a copy of the paperwork please do
so as soon as possible after it has been
filed.

6) If both parties are present today, the
plaintiff still wants a protective order and
the defendant wants a hearing, that hear-
ing will take place today after the docket
call.

7) If there is a pending FD case, that is a
legal separation, dissolution of marriage
or paternity action, this protective order
will be consolidated with that pending
FD matter so that one judge will hear all
the issues and one judge will issue all the
orders.

8) Again, when you hear your name called
please stand and make your presence
known and please check to make sure all
cell phones and pagers have been turned
off.

9) Call the docket.

A) If pending criminal matter and the
defendant is in custody:

e If the defendant wants a hearing,
normally continue the hearing past
the criminal setting and do not have
him/her brought over.

e If the defendant does not want a
hearing, grant the final protective
order.

B) If pending criminal matter and the
defendant is not in custody and
appears: proceed the same as A.

C) If the plaintiff wants to dismiss the
action, normally have a representative
from DVIS speak with the person to
make sure he/she is not being forced to
dismiss.

1. §60.2(A)(1).
2,§60.2 (1).

3.2005 OK CIV APP 51, 118 P.3d 233.
4. §60.2(A)(1).

5.1d.

6. 1d.

9. §60.2(A)(2).

10.860.3.

11. §60.4(B)(1).

12. §60.4(B)(2).

13. §60.4 (C) (1).

14. Id.

15. §60.4 (G).

16. §60.3(C).

17. §60.2(C).

18. §60.2(A)(1).

19. §60.4(H)(2).

20. §60.18(B)(1).

21. §60.18(C)(1).

22.§60.18(C)(3).
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Mandatory CLE (405) 553-8700 1051 237
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(405) 521-2158 Legal Aid
.. Legal Aid Sevices
. . Court of Civil Appeals &
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(405) 521-1600 e (800) 530-4863 Tulsa (918) 581-2711 (405*; 5%1;1_?)02105’
Oklahoma Attorneys Mutual Appellate Courts Court Clerk Tulsa (918) 584-3211
Insurance Co. (405) 236-8205 (405) 521-2163 Oklah .
(800) 318-7505 o _ ' ahoma Indigent Defense
Administrative Office of System (405) 801-2601
Federal the Courts (405) 521-2450 Oklahoma Indian Legal
o Office of the Governor Services (405) 943-6457
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OBA WEB SITES

What Information Do They Provide?

www.okbar.org

The official Web site of the Oklahoma Bar
Association and the place to access the newest
free member benefit - Fastcase, a comprehen-
sive national online law library. It's your one-
click resource to all the information you need,
including what’s new at the OBA, ethics opin-
ions, upcoming CLE seminars, staff contacts,
and section and committee information.

my.okbar.org

On this site, you can do everything from
changing your official address, enrolling in a
CLE course, checking your MCLE credits and
listing your practice areas on the Internet so
potential clients can find you. The PIN num-
ber required is printed on your dues state-
ment and can be e-mailed to you if the OBA
has your current e-mail address.

www.oba-net.org

Members-only interactive service. Free basic
service with premium services available to
enhance the member benefit. Lawyers are
empowered to help each other through online
discussions and an online document reposito-
ry. You must agree to certain terms and be
issued a password to participate in OBA-NET.

www.oklahomafindalawyer.com

People from across Oklahoma visit this Web
site every day in search of an attorney. How
can you get your name on this list for free?
Signing up is easy — log into your account at
my.okbar.org and click on the “find a lawyer”
link.

www.okbar.org/research/links.htm

A quick way to find the Oklahoma Supreme
Court (OSCN) Web site to look up Oklahoma
cases and statutes online. Also use it to find
the online site of the Court of Criminal
Appeals or any of Oklahoma'’s District
Courts, hunt a state or federal agency, locate a
federal court site, find a municipal ordinance
or find the rules from local or federal courts.
As a bonus there are many other links to
assist in your legal and factual research.
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3]0l REVIEW

Business and Commercial
Litigation in Federal Courts

Eight volumes, 96 chapters with 191 authors; $960
Published by ABA Litigation Section and Thomson West

his review is written from the perspectives of

knowledge and inexperience, from the point

of view of a commercial law practitioner and
one who has difficulty remembering what U.C.C.
stands for. With that noted, the second edition of
Business and Commercial Litigation in Federal Courts,
was found to be scholarly, well written, but more
importantly, useful.

For those who are business and commercial liti-
gation practitioners in our federal court system,
the treatise is an excellent reference. Those practi-
tioners who find it advantageous to avoid the fed-
eral system can nonetheless benefit from a wealth
of practice tips and techniques in areas of law not
exclusive to the federal law. In fact, the non-com-
mercial litigation specialist will find the books
to be easy to navigate and understand. The
smoothly crafted blend of the procedural,
substantive and practical will give this work high
marks in anyone’s analysis.

This second edition of Business and Commercial
Litigation in Federal Courts expands to eight vol-
umes and 96 chapters from the first edition’s six
volumes and 80 chapters and is sponsored by the
Litigation Section of the American Bar Associa-
tion. It features the contributions of 191 different
authors, including federal judges, law professors
and lawyers who are highly qualified in their
fields of practice. Oklahoma attorneys are well
represented as contributing authors, to include:
Gary Davis and Robert Stell, both of Crowe &
Dunlevy, who authored Chapter 94 titled
llEnergyll

Each chapter is a self-contained topic, treated
thoroughly and often heavy with footnotes; but
overall in a style that is rather readable. It is organ-
ized through its summary of contents and table of
contents to readily direct the attorney to the place
or area of interest. Almost all chapters and topics
have well-developed checklists and forms, includ-
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ing what appear to be briefs actually prepared by
practicing lawyers for specific cases. Although
some of the matters treated are quite basic, there is
plenty for the seasoned practitioner. Case
examples are often used to support the strategies
suggested by the authors.

Volumes 1 through 4 deal with issues such as
jurisdiction, case evaluation, arbitration v. litiga-
tion, remedies, discovery and evidence. Volumes 5
through 8 contain chapters devoted to appeals, lit-
igation technology, litigation management, direc-
tor and officer liability, mergers and acquisitions,
contracts, insurance, banking, copyright, ERISA,
RICO, theft or loss of business opportunity, fran-
chising, environmental claims and E-commerce.
The format for each chapter is generally the same:
typically containing an overview section, followed
with sections of substantive, procedural, strategic
and practice materials. The latter variously include
checklists, forms, briefs and jury instructions.

Volume 9 contains the index and a comprehen-
sive collection of tables, to include table of jury
instructions, table of forms, table of laws, and rules
and table of cases. This volume is helpful to the
busy attorney turning to a reference work of this
size.

Oftentimes, we come across reference material
that is well written and accurate. However, we
don’t always come across materials that are easy to
use. Business and Commercial Litigation in Federal
Courts, second edition, has successfully combined
both categories. Whether you are an attorney with
a general practice, a “specialist” in commercial law
or even a general jurisdiction jurist, this series is an
excellent resource.

Judge Lori Walkley, Norman

John Munkacsy, Lawton

Both are members of the

Oklahoma Bar Journal Board of Editors.
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The Top Ten Myths & Questions

Concerning the OBA Lawyers Helping Lawyers

Committee

1) Lawyers Helping
Lawyers is only there to
help alcoholics.

Not so! The LHL takes
calls and will extend help
to persons suffering from
addiction to alcohol or
drugs. However, LHL is
there to also assist Okla-
homa attorneys who are
suffering from stress or
dealing with quality of life
issues, or those who suffer
from depression or other
mental conditions.

2) The LHL is a pipeline
to the OBA General
Counsel’s Office.

That is absolutely false.
Rule 8.3(d) of the Okla-
homa Rules of Professional
provides that information
regarding any possible
violation of the rules
learned while assisting
other lawyers through
LHL is to be treated

with the same
confidentiality as
information

protected by the
attorney-client

privilege.
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3) The LHL can only
assist when there is a

referral from the OBA.

Most of the situations
called in to LHL are from
the affected attorneys
themselves, or from their
law partners or families.
Approximately

of the cases dealt
with by LHL are
referred by
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4) If 1 call, LHL will
make me go to a 12-step
program, and I don’t think
I want to do that.

LHL will not “make” a
referred lawyer do any-
thing. Help is offered but
there is no requirement
that anything be done. The
lawyer must decide if he or
she wants help, and if so,
LHL will work with the
lawyer to try to implement
the most effective
assistance which can be
given.

5) If I call the LHL, the
bar won’t sell me
malpractice insurance.

LHL has no formal or
informal ties to the
OBPLIC, the entity which
provides malpractice insur-
ance to many Oklahoma
attorneys. Remember, all
referrals or inquiries to
LHL are, as a matter of law,
confidential. In actual prac-
tice, a call to LHL could
prevent a later malpractice
claim being made against
an impaired attorney.
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6) The LHL can only
assist if the attorney with
a problem calls in.

Opver 40 percent of the
calls made to LHL come
from third parties other
than the attorney who may
have a problem. In fact,
there are more calls to LHL
from such third parties
than any other single
source. The calls from third
parties can lead to an
intervention with the
lawyer, or an

informal contact by an
LHL member with the

lawyer.

7) If I went to LHL, there
is always the risk that
someone would discover
the records on me, and
that could create

serious problems.

In the vast majority of
cases, neither LHL as a
committee nor its members
keep records on the lawyers
with whom they work.
Records are kept only when
someone is sent to LHL by
the General Counsel’s
Office or Board of Bar
Examiners as part of some
type of structured arrange-
ment to take the bar exam
or to settle a grievance. So
in most cases, there are no
records to discover.

8) I don’t want to talk to
some clerk over the phone
and discuss my problems.

All calls to LHLs
toll-free number
are answered

by LHL staff members
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and treated with
confidence. If no one is
immediately available, you
will be asked to leave a
name and phone number,
and a LHL member or the
executive director (who is a
lawyer) will return your
call. All information will
be kept confidential and
treated with discretion.

9) If I go to LHL and get
on a treatment plan and
then don’t keep up with
the treatment, will I be
reported to the OBA or
malpractice carrier?

A lawyer who voluntarily
agrees with LHL to under-
go treatment is not report-
ed to any source if the
lawyer does not continue
with the treatment regi-
men. While LHL members
may encourage a lawyer to
get treatment or remain in
treatment, those voluntari-
ly seeking help are not sub-
ject to being reported to
any person, board or
agency.

The Oklahoma Bar Journal

10) Do I need to go
through LHL to use the

OBA’s counseling service?

No. The LifeFocus Coun-
seling Service is a no-
charge counseling service
offered through the OBA.
That counseling service is
separate from LHL. LifeFo-
cus may be contacted at
(405) 840-5252 or toll-free
(866) 726-5252

If you need help, or know
someone who does, please
contact Lawyers Helping
Lawyers. It is strictly confi-
dential, and could save a
career or a life.

Lawyers Helping Lawyers
(800) 364-7886

Post Office Box 495
Oklahoma City, OK
73101
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BAR NEWS

OBA Nominating Petitions

(See Article II and Article III of the OBA Bylaws)

OFFICERS

PRESIDENT-ELECT

JoN K. PARSLEY, GUYMON

Petitions have been filed nominating Jon K. :
Parsley for election of President-Elect of the :
Board of Governors of the Oklahoma Bar Asso- &
ciation for a one-year term beginning January :
1,2008. Fifty of the names thereon are set forth

below:

David K. Petty, Melissa DeLacerda, Stephen D.
Beam, Jack S. Dawson, J. William Conger,
William R. Grimm, Gary C. Clark, Harry A. :
Woods Jr., William J. Baker, M. Joe Crosthwait :
Jr., Allen Smallwood, Robert S. Farris. R. Victor :
Kenemmer III, Dietmar K. Caudle, Alan :
Souter, Jimmy Goodman, Michael C. Mordy, :
Cathy Christensen, Deborah A. Reheard, Linda
S. Thomas, Michael W. Hogan, Robert B. :
Sartin, Peggy Stockwell, Donna L. Dirickson, :
Julie E. Bates, Christopher L. Camp, Dwight L. :
Smith, Luke Gaither, Keri G. Williams, J. Stew-
art Arthurs, David Stockwell, James A. Drum- :
mond, JW. Coyle, J. David Ogle, Molly A. :
Bircher, Mack Martin, Shanda McKenney, :
Richard L. Rose, Benjamin H. Odom, Kimberly :
Warren, Lou Ann Moudy, M. Courtney Briggs, :
Henry Herbst, Reid Robison, John D. Board, :
Glenn Devoll, W. Brett Willis, Katherine E.
Thomas, James M. Sturdivant, Stanley Ed :

Manske.

A total of 253 signatures appear on the
petitions.

County Bar Resolutions Endorsing Nominee:
Beaver, Cimarron, Custer, Harper and Texas
County
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BOARD OF GOVERNORS

SUPREME COURT
JUDICIAL DISTRICT NINE

W. MARK HixSON, YUKON

Petitions have been filed nominating W. Mark
Hixson for election of the Board of Governors
representing Supreme Court Judicial District 9
of the Oklahoma Bar Association for a three-
year term beginning January 1, 2008. Twenty-
five of the names thereon are set forth below:

Tammy S. Boling, Lisa K. Cosentino, Robert E.
Davis, Robert D. Everett, William S. Flanagan,
Michael Sean Gahan, David Halley, Fletcher
Handley, H. David Hanes, Lanita Henricksen,
Rick J. Henthorn, Paul A. Hesse, Krista L.
Hodges-Eckhoff, Bobby W. Hughey, William
H. James, Richard T. Lewis, Jack D. McCurdy,
Gregory K. Parker, Fenton R. Ramey, George
H. Ramey, Dean Rinehart, Roger Rinehart,
Khristan K. Strubhar, William D. Tharp,
Shelley Thomas Tipps.

A total of 33 signatures appear on the
petitions.
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Bless This Messy Desk

TIPS

By Jim Calloway, Director, OBA Management Assistance Program

In some ways, opinions
about general tidiness or
messiness of your desk can
be as divisive as any of
today’s great political issues.
Those who tend to keep a
tidy desk have a difficult
time restraining themselves
from commenting when they
see another lawyer’s desk
containing piles of paper-
work. By the same token,
many other lawyers see a
lawyer’s desk with all of the
desktop wood exposed and
tend to think there may be
something a little bit wrong
with that person.

Riding to the
rescue of the =
messy desk crew
is a recent book
titled A Perfect
Mess by Eric
Abrahamson and
David W. Fried-
man (2006). In
this book, the
authors deliver
the counterpoints
to all of the rules
promulgated by
the time manage-
ment experts and
the rapidly growing
community of professional
organizers. Messy
workspaces, they argue, may
not be all that bad.

Certainly our society tends
to look down on people with
messy desks. They are
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thought to be slovenly, dis-
organized and less produc-
tive than others. You really
cannot imagine the president
of the United States deliver-
ing a nationally-televised
address behind a desk with
an overflowing inbox, a
stack of a dozen file folders,
a few dozen strategically-
placed Post-it notes and the
leftovers from lunch. (Of
course, many of you are
probably thinking that if you
had as many staff people
working for you as the presi-
dent does, your desk would
be clean, too.)

A story in USA Today
quoted an individual as
saying that there were
“uncountable hours lost each
year” due to disorganiza-
tion.! But, have you ever
noticed that the individuals
giving those quotes to the
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media are almost all profes-
sional organizers? These
people make their living
from convincing others that
they need to pay these peo-
ple to clean their desks,
shelves and cabinets.

Does a messy desk really
equate to disorganization?
Not so, according to the
authors of A Perfect Mess.

“A messy desk can be a
highly effective prioritizing
and accessing system.... In
general, on the messy desk,
the more important, more
urgent work tends to stay
close by and near
the top of the clut-
ter, while the safely
ignorable stuff
tends to get buried
at the bottom or
near the back,
which makes per-
fect sense.”

So maybe the
views of messy
desks critics are not
correct at all, but
are merely the
“neatnicks” way of
stifling the impres-
sive creative power of the
“messies.”

A survey from Ajilon
Office says messiness
increases with increasing
education, increasing salary
and increasing experience.
In fact, survey results found
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that “[t]he higher the salary,
the messier the person: 66
percent of Americans mak-
ing $35,000 or less per year
are self-described ‘neat
freaks,” whereas only 11 per-
cent of those earning above
$75,000 claim the same.”?
The idea that people with
messy desks make more
money would certainly
resonate with many of us.

You may recall that
Alexander Fleming discov-
ered penicillin accidentally
when he returned to his clut-
tered office after being out
for several days and found
something unusual in a petri
dish. Even the staunchest
proponent of the messy desk
would probably have to con-
cede that when items on a
lawyer’s desk start growing
mold, it is time for a reevalu-
ation of your methods.

Unfortunately,
it is not within
my power to grant
absolution to those
of you with
messy desks.

One of my personal chal-
lenges is dealing with the
huge amount of new infor-
mation that is available each
month on technology and
management. As [ am
preparing this article, a sig-
nificant component of the
mess on my desk is maga-
zines open to half-read
articles. A few bookmarks
could obviously resolve that
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part of the mess. But what I
would really like is to find
time to finish the reading.

I think that’s really the
cause of most of the messy
desks. If we had an unlimit-
ed amount of time, we
would probably be happy to
neatly file everything in its
place. In real life, however,
one sometimes tends to find
themselves rushing from one
filing deadline to one court
appearance back to one
client appointment. Most of
the mess is actually things
that are uncompleted items.
Rather than filing them
somewhere, we just want to
finish the work.

(I have also noticed that
those of us with messy desks
may also have messy Win-
dows Desktops. That may
become a topic for an
entirely different article.)

Unfortunately, it is not
within my power to grant
absolution to those of you
with messy desks. First of
all, disorganization within
the law office is not a good
thing. I am willing to con-
cede that not all desks that
appear to be messy are truly
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evidence of disorganization.
But we have to be honest
and admit that some messy
desks are a symptom of
greater problems.

Secondly, as lawyers we
want to develop broad client
bases, representing people
from all walks of life. While
potential clients belonging to
the “messy” persuasion may
be quite content to be
represented by a “neatnik”
lawyer, the reverse is often
not true. You would really
hate to lose the opportunity
for the most lucrative case of
the year just because the
client happened to schedule
the initial meeting during an
extra messy period.

I am aware that some
habitually messy lawyers
have found an easy solution
to this problem. They just
maintain two offices. One is
for work
and can
become
extremely
cluttered.
The other is
the “client
interview
office”
where
things are
kept very
neat and
orderly.
While this
may seem
to be a bit
extreme,

I guess it
is better
than losing the business
altogether.

Since I am a frequent suf-
ferer of Messy Desk Syn-
drome, I am perhaps not the
best source of assistance on
this topic. But since you've
already invested close to half
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of a billable hour in reading
this far, here are a few ideas.

If you only have an
inbox and outbox on

your desk, perhaps
you could appear a little bet-
ter organized (and maybe
even become so0) by adding a
couple of extra boxes for
papers. One could be called
“Pending” and the other
“Urgent.”

I know from experience
that one of the primary rea-
sons why we keep things on
our desk is that we are fear-
ful we will forget about the
task that needs to be done if
we move them out of sight.
A pile of papers or files
stacked in a box appears
more organized, making us
and our office visitors feel
better. Prioritizing certain
things as pending and others
as urgent is actually a very
effective and useful
management technique.

Work from the lists, not
E from files. Keeping a

list of all current proj-
ects and assignments is a
key step toward organiza-
tion and allowing you to
move some of those file fold-
ers off of your desk and back
into the file cabinets. Many
readers right now have a file
on their desk for no other
reason than to remind them
to make a telephone call.
Write down the name, the
number and the
reason for the call on your to
do list and let the file find its
way back to the file
cabinet.
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Implement practice

management software.

I know that this may
begin to sound like a broken
record from me for some of
you. But the more informa-
tion that you keep on your
computer system, the less
physical bits of paper you
will have cluttering up your
desk. There are now many
lawyers who scan all of the
paper that comes into their
office and largely worked
from virtual files on their
computer systems. While
this is a great idea, the most
important part of the idea is
that it the information that is
normally contained on calen-
dars, Rolodexes, 3 x 5 cards,
Post-it notes and other
scraps of paper is all main-
tained within your practice
management system. Do
that as a first priority and
make the final conversion to
the paperless office a future
goal.

Just remember the lessons
from the book. The appear-
ance of messiness may not
be a bad thing. The issue is
how organized you are and
how well your office systems
function. If everything is
moving along smoothly, then
feel free to tell the next per-
son who comments on your
messy desk, “By the way,
did you know that we make
more money than you do?”

1. USA Today, Jan. 22, 2006 Conse-
quences of Messy Desks http://tinyurl.
com/22u6tb

2. A Perfect Mess page 30

3. What Does Your Desk Say About You?
Are You A “Neat Freak” Or A “Clutter Bug”
At The Office? www.ajilonoffice.com
http:/ /tinyurl.com/2asxfp
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Deadline: Oct. 1, 2006

W April
Law Day
Editor: Carol Manning

B May
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Editor: Carol Manning

B October
Education Law
Editor: D. Renée Hildebrant
renee.hildebrant@oscn.net
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The Basics of Fee Agreements

By Gina Hendryx, OBA Ethics Counsel

The written fee agreement
is the first and most practical
opportunity to define not
only what the cost of the
legal representation will be
but also to discern what
services the lawyer will pro-
vide and what is expected
from the client. Oklahoma
Rule of Professional Conduct
(ORPC) 1.5 governs fees and
fee agreements. Oklahoma
does not require all fee
agreements to be in writing.
Only the contingent fee
agreement must be in writ-
ing.! However, it is always
the better practice to memo-
rialize all fee agreements in
writing to reduce the possi-
bility of misunderstandings
and to clearly identify the
scope of the representation.

The Contingent Fee

Rule 1.5 provides that a fee
may be contingent on the
outcome of the matter and
that such a fee arrangement
shall be in writing. The rule
further provides that:

1) The agreement shall
state the method by
which the fee is to be
determined. For exam-
ple, the contract should

2)

3)

4)

5)

spell out at what stages
the fee percentage
increases. Does it
increase in event of set-
tlement, trial or appeal?
Is the attorney fee
deducted from the
“gross” or “net” recov-
ery? How do you deter-
mine “net” recovery?

The agreement shall
state whether the client
will be responsible for
litigation and other
expenses.

The agreement shall
also indicate if expens-
es will be deducted
before or after the fee is
calculated.

Upon conclusion of the
matter, the client shall
be provided a written
statement indicating
the outcome of the
matter and detailing
the distribution of the
recovery between
attorney and client.

The contingency fee
agreement is improper
for domestic relations
matters other than
actions to collect past
due alimony or child

support. It is also
improper to have a
contingent fee arrange-
ment for representation
of a defendant in a
criminal case.

Rule 1.5 specifies the mini-
mum requirements for a
contingent fee agreement.
Courts have held that an
attorney must provide these
details even if the lawyer
regularly represents the
client on similar matters and
the client understands the
process.’

The contingent fee, as with
all fees, shall be reasonable.
It is acceptable for a lawyer
to charge a higher percent-
age as different stages of the
representation is reached.
For example, the fee will be
25 percent of the gross
recovery if settled before
trial and 33 percent of the
gross recovery if settled dur-
ing trial or by judgment.’
The specific percentage and
triggering event should be
spelled out in the fee agree-
ment, and it is also good
practice to give the client
notice when the increases go
into effect.

...it is always the better practice to memorialize all fee agreements
in writing to reduce the possibility of misunderstandings...
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The lawyer should craft the agreement to meet the needs of the
client and the subject of the representation.

Fee Agreements

Whether you are repre-
senting a client on an hourly
basis, billing against a retain-
er or charging a flat fee, the
written fee agreement
affords your client the early
opportunity to fully under-
stand the fee structure and
what she is getting for her
money. This will help avoid
differing memories about fee
discussions and representa-
tion issues. Even in the most
routine of legal representa-
tions, the written fee agree-
ment can deter many com-
mon problems that arise
between lawyer and client.

Areas that should be
addressed in the fee agree-
ment include the following;:

1) The compensation
agreement between the
lawyer and the client. First
and foremost, this is the pri-
mary reason for the fee
agreement. The document
should spell out what the
charge is for the services and
how it is to be paid. “At the
outset of the representation
the lawyer should make dis-
closure of the basis for the
fee and any other charges to
the client. This is a two-fold
duty including not only an
explanation at the beginning
of engagement of the basis
on which fees and other
charges will be billed, but
also a sufficient explanation
in the statement so that the
client may reasonably be
expected to understand what
fees and other charges the
client is actually being
billed.”*
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2) A clear identification of
who is the client. This is
especially important when
the lawyer meets with more
than one person about a rep-
resentation. Problem areas
include advising multiple
shareholders of a corpora-
tion, giving advice to both
employer and employee,
and advising parents and
their adult children especial-
ly in guardianship and fami-
ly law matters.

3) What services will be
performed by the lawyer.
The fee agreement should
indicate what services the
lawyer will perform for the
client. If you agree to only
“negotiate” the claim but not
file suit, then you should
specify how far into the
process you are agreeing to
go. For example, do you
agree to file and prosecute
any appeal that may result
from the representation? Do
you agree to prosecute or
defend the appeal for the fee
that has been paid? This can
become a contemptuous
matter between lawyer and
client when the appeal was
not contemplated by the
lawyer and the client
believes otherwise.

4) What is expected of the
client. The client should be
made aware of what expec-
tations that lawyer has of the
client. The client should
keep the lawyer informed of
changes in address, tele-
phone number, emergency
contacts, etc. If the client is
difficult to reach, you may
include instructions in the
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agreement for routine con-
tact from the client.

5) Intent to charge interest
on unpaid bills. If you
intend to assess interest
charges on unpaid client bal-
ances, then you should
include this information in
the written fee agreement.
The notice should include
the amount of interest and
how and when it accrues.

These are just a few of a
myriad of issues that may be
addressed in a written fee
agreement. The lawyer
should craft the agreement
to meet the needs of the
client and the subject of the
representation. It is best to
use clear and concise lan-
guage. Avoid ambiguous
terms and use specific dates,
amounts and directions.
Spell out a client’s responsi-
bilities regarding payment of
fees, costs and expenses.
Always, you and the client
sign the agreement and pro-
vide the client with a copy of
the signed document.

Hawe an ethics question? It’s a
member benefit, and all inquiries
are confidential. Contact Ms.
Hendryx at ginah@okbar.org or
(405) 416-7083; (800) 522-8065.

1. ORPC 1.5(c).

2. Statewide Grievance Comm. v. Dixon, 772
A.2d 160 (Conn. App. Ct. 2001).

3. ABA Formal Ethics Opinion 94-389.

4. ABA Formal Ethics Op. 93-379 (1993).
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January Meeting Summary

The Oklahoma Bar Association Board of Governors met at the Oklahoma Bar Center on Friday, Jan. 19,

2007.

REPORT OF THE
PRESIDENT

President Beam reviewed
events for the day. He
reported he met with Gover-
nor Parsley about the Men-
toring Task Force, worked
on appointments, met with
Jim Calloway and Donita
Douglas about the Solo and
Small Firm Conference and
wrote letters to appointees.
He attended the Communi-
cations Task Force meeting
and swearing-in ceremony
for Chief Justice Winchester.
He spoke at the Garfield
County Bar Association
meeting and at the OBA Law
School for Legislators in
Oklahoma City.

REPORT OF THE VICE
PRESIDENT

Vice President Conger
reported he attended the
swearing-in ceremony for
new lawyers at the western
district, Shipp Plaza dedica-
tion and Bar Center Facilities
Committee meeting.

REPORT OF THE
PRESIDENT-ELECT

President-Elect Conger
reported he attended the
swearing-in ceremony of
Chief Justice Winchester and
Vice Chief Justice Edmond-
son, chaired a meeting of the
Bar Center Facilities Com-
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mittee and taught at two
OBA /CLE sessions.

REPORT OF THE PAST
PRESIDENT

Past President Grimm re-
ported he attended the Tulsa
Title & Probate Lawyers
Association meeting, OBA
Bar Center Facilities Com-
mittee meeting and swear-
ing-in ceremony for Chief
Justice Winchester and Vice
Chief Justice Edmondson.

REPORT OF THE
EXECUTIVE DIRECTOR

Executive Director
Williams reported he attend-
ed the December board
holiday party and meetings
of the State Legal Referral
Service Task Force, Commu-
nications Task Force, Tech-
nology Committee and Bar
Center Facilities Committee.
He participated in meetings
with the architect and
builder, in addition to
Lawyers Helping Lawyers
Committee Chair Tom
Riesen regarding the LHL
Foundation. He attended
swearing-in ceremonies for
Judge Rick Bozarth in Taloga
and Supreme Court Chief
Justice Winchester. He
attended an abbreviated
OBA Directors Retreat
because of weather and a
reception for Sen. Coffee.
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BOARD MEMBER
REPORTS

Governor Bates reported
she attended the Oklahoma
County Bar Association
board meeting and Christ-
mas party, Board of Gover-
nors Christmas party and
December board meeting,
two OBA State Legal Refer-
ral Service Task Force meet-
ings, swearing-in of Chief
Justice Winchester and Vice-
Chief Justice Edmondson,
Cleveland County Bar Asso-
ciation meeting and swear-
ing in of Cleveland County’s
new district attorney and
county commissioners and
reception. Governor Caudle
reported he attended the
December board meeting
and Christmas party, swear-
ing-in ceremony for Chief
Justice Winchester and Vice
Chief Justice Edmondson
and monthly Comanche
County Bar Association
luncheon meeting that fea-
tured OU Professor Spector.
He also chaired the State
Legal Referral Service Task
Force Committee Meeting at
the bar center. Governor
Christensen reported she
attended the Board of Gov-
ernors December meeting
and Christmas party, Bar
Center Facilities Committee
meeting at the bar center,
Oklahoma County Bar Asso-
ciation Board Meeting and
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Christmas function, two
OBA /CLE functions at the
Ford Center and the OCU
law school alumni meeting.
She also discussed plans for
the 2007 Women in Law
Conference with other com-
mittee members. Governor
Farris reported he attended
the December board meeting
and Tulsa County Bar Foun-
dation meeting. He made a
presentation at the TCBA
Annual Estate Planning CLE
Seminar. Governor Herman-
son reported he moderated
and was a speaker for an
OBA/CLE seminar. He
attended the OBA staff
appreciation luncheon, Kay
County Bar Association
meeting, Board of Governors
Christmas party, Board of
Governors December meet-
ing, two State Legal Referral
Service Task Force meetings
and Kay County Bar Associ-
ation Christmas Party held
in conjunction with the Kay
County Medical Association.
He also prepared an article
for the OBA Criminal Law
Section’s newsletter. Gover-
nor Souter reported he
attended the board Christ-
mas function and board
meeting. He also attended
the swearing-in ceremony
for Okfuskee County District
Court Judge Lawrence W.
Parish, Okmulgee County
District Court Judges H.
Michael Claver and John
Maley, Creek County District
Court Judges Douglas W.
Golden and Joe Sam Vassar,
Creek County Associate Dis-
trict Court Judge April Sell-
ers White and Creek County
District Attorney D. Max
Cook.

REPORT OF THE YOUNG
LAWYERS DIVISION

Governor Camp reported
the YLD sunsetted two com-
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mittees this year, created a
new Wills for Heroes Com-
mittee and changed the Vol-
unteer Committee into a task
force. He also spoke at an
Inn of Court CLE program.

REPORT OF THE
SUPREME COURT
LIAISON

Justice Taylor reported he
appreciated the appointment
to the OBA as the Supreme
Court liaison, and he said he
looked forward to serving.

LAW STUDENT DIVISION
LIAISON

LSD Chair Robben report-
ed she attended the Board of
Governors Christmas func-
tion and participated in a
conference call with the
OLSD Bylaw Committee to
work on revisions to the
division’s bylaws. She
attended several events at
the OBA Annual Meeting,
including the division’s
panel and board meeting.

REPORT OF THE
GENERAL COUNSEL

General Counsel Murdock
shared a status report of the
Professional Responsibility
Commission and OBA disci-
plinary matters. He reported
he presented CLE programs
for a Family Law Section
seminar in Oklahoma City,
Tulsa County Bar Associa-
tion, Christian Legal Society
and Oklahoma County Bar
Association. He hosted the
OBA employees” Christmas
party in his home, attended
a Saturday rehearsal for the
OBA Ethics Cabaret, partici-
pated in the evening OBA
Ethics Cabarets in Oklahoma
City and Tulsa and attended
the OBA directors retreat.
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BAR CENTER
RENOVATIONS

Executive Director
Williams reported demoli-
tion is projected to begin in
October. A more definite
timeline is expected soon.
The board will also receive
in March more specific cost
estimates for the renovation.
The Bar Association Technol-
ogy Committee will assist in
making recommendations
for technology needs. Presi-
dent-Elect Conger said there
will be a period of discom-
fort; however, a state-of-the-
art facility will be the result
that will be a legacy of this
Board of Governors.

BENCH AND BAR
COMMITTEE FUNDING
REQUEST

Governor Christensen, as
Bench and Bar Committee
co-chair, said the committee
is asking for funding to send
a committee member to the
ABA subcommittee meetings
in Miami, where revisions to
the ABA Model Judicial
Code will be discussed. The
board approved up to $3,000
to send one committee mem-
ber to the meetings.

NATIONAL HIGH
SCHOOL MOCK TRIAL
CHAMPIONSHIP FUNDS

Past President Grimm
reported all expenses for the
national mock trial event
hosted by the OBA last year
have been paid and an
excess of about $99,000 from
prior budgets remains. The
board voted to consolidate
the excess funds into the
general reserve and to elimi-
nate the separate line item
from the budget.
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APPOINTMENTS

The board approved the
following recommendations
made by President Beam:

Paralegal Committee —
appoint David A. Poarch Jr.,
Norman, as vice chairperson

Professionalism Commit-
tee — appoint Steven Dobbs,
Oklahoma City, as chairper-
son

Unauthorized Practice of
Law Committee — appoint
William R. Grimm, Tulsa, as
Board of Governor liaison.

OBA DAY AT THE
CAPITOL

Executive Director
Williams asked board mem-
bers to docket Tuesday,
March 27, to participate in
meetings with legislators
during the day and for the
evening reception at the bar
center.

LAW DAY EVENTS

President Beam reported
the Ask A Lawyer TV show
will air on May 1 from 7 - 8
p-m. on OETA, and the
statewide Ask A Lawyer
community service project
will also be held on that day.

CRISIS INTERVENTION
MEMBER BENEFIT

Executive Director
Williams reported the
Mental Health Association
of Central Oklahoma will be
awarding the OBA an
innovator award for the
establishment of the crisis
intervention program for bar
members. He reported that
sadly the program is out of
funding, which increases the
importance of setting up the
Lawyers Helping Lawyers
Foundation to assist in
keeping the much needed
program going.

WILLS FOR HEROES

President Beam reported
the Young Lawyers Division
has agreed to coordinate this
new signature program for
the OBA that will offer first
response and law enforce-
ment personnel free will
preparation and health care
proxy services. Governor
Camp handed out informa-
tion about the program,
modeled after a program
started in South Carolina.
The OBA project will be
chaired by Oklahoma City
attorney Lindsey Andrews.
Governor Camp said many
attorneys have already
contacted him to volunteer
as a result of the initial story
recently published in the
Oklahoma Bar Journal.

NEXT MEETING

The board will meet at
9:30 a.m. in Oklahoma City
on Friday, Feb. 16, 2007, at
the Oklahoma Bar Center.

Mail to:

Public Information Dept.
Oklahoma Bar Association
P.O. Box 53036

Oklahoma City, OK 73152

Custom Designed Binders
for your Oklahoma Bar Journal

Attractive, durable binder will keep your Bar Journals
accessible and provide easy storage for 12 issues.
They cost $15.95 each prepaid.

Please send: binders for the Oklahoma Bar Journal
at $15.95. Make check payable to Oklahoma Bar Association.

TOTAL ENCLOSED $
NAME (PRINT)
STREET ADDRESS
cITY zIP PHONE
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The Muscogee (Creek) Nation District Court

Presents
The Fifth Annual Continuing Legal Education Program:

Doing Business in Indian Country©

13 Hours of OBA Approved CLE Credit including 1 hour of Ethics

Thur. & Fri., March 8th-9th, 2007

Tribal Mound Building Great Auditorium
Okmulgee, Oklahoma

All New Facilities ¢ New & Timely Topics
Wireless Internet Access ¢ Superb Amenities

Co-Sponsored by the Muscogee (Creek) Nation Supreme Court ¢
Muscogee (Creek) Nation National Council ¢ ABA Judicial Division, Tribal
Courts Council

Outline of Day One — Thur., Mar. 8t, 2007

...Registration & Complimentary Continental Breakfast
...Ceremonial Opening Exercise
...Welcome, Introductions by Judge Patrick Moore
& Comments by Dean Robert Butkin, TU College of Law
...Doing Business w/Tribes, Indians & Non-Indians - Karl Johnson, JD,
Partner, Leubben, Johnson & Young, LLP, Past-Professor

10:10...Doing Business w/Tribes, Indians and Non-Indians (cont.)
11:00...Sports Entertainment in Tribal Casinos - Frank Marley, Jr, JD,
Seminole Nation Attorney
Complimentary Lunch — Culinary Arts Chefs, OSU
1:15...Ethical Components of Doing Business in Indian Country- Dan Murdock, JD,
General Counsel, OBA

...Financing Enterprises in Indian Country - Melissa Robertson, JD, Indian Law
Specialist, Orrick Law firm
...Economic Development on Tribal Property -- Stacy Leeds, Prof. of Law, KU
...Question & Answer Period — Entire Panel
...Muscogee (Creek) Nation Bar Swearing-In Ceremony
- Justices of the Muscogee (Creek) Nation Supreme Court
...Complimentary Barbecue Dinner at the Okmulgee Casino

O Professionally Bound Editions of all CLE Materials will be provided
upon registration.

¢ All sessions conducted in the Great Auditorium of the historic

Tribal Mound Building, seat of the Muscogee (Creek) Nation National
Council and Judiciary.

¢ Emergency message service available for registrants.
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Outline of Day Two — Fri., Mar. 9t | 2007

8:30...0pening Remarks — Judge Patrick Moore
9:00...Rights of Way and Land Issues - Judith Royster, Prof. of Law, TU

...Employment Issues & Workers Comp. on Tribal Lands
- Assoc. Dean Vicki J. Limas, Prof. of Law, TU
11:00...The Sac and Fox Case and It’s Implications
- Bill Rice, Prof. of Law, TU
12:00...Complimentary Lunch — Culinary Arts Chefs, OSU
1:30....Tax Issues in Indian Country - Tai Helton, LL.M., Prof. of Law, OU

2:30...Federal Indian Gaming Regulations

- National Indian Gaming Commission Representative
3:20...Issues of Tribal Policy and Procedures

- John Williams, JD, Lead Counsel, The Williams Companies
4:30...Closing Comments and Evaluations

Adjourn

Regardless of your background, whether new to the field, or a seasoned
practitioner of Indian Law, our previous attendees will tell you they were
engaged, enthused and educated by leaders in this vital and rapidly growing
practice area.

2007 Doing Business In Indian Country

March 8th-9th, 2007
Tuition: $100 for all attendees who pre-register on or before Feb. 23, 2007
Walk-Ins: $150 (space avail.)
13 hours of CLE credit ¢ Includes 1 hour of Ethics

Name

Firm/Org.

Address

City State

Zip OBA Mbr? Yes o No 0 OBA#

Checks payable to MCN District Court — CLE & mail this form to:
MCN District Court, P.O. Box 652, Okmulgee OK 74447
Questions: Call the MCN District Court at 918.758.1400
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BAR FOUNDATIONRBIAYS)

And the Winner Is...

Congratulations to the winners of
the 2006 OBF Fellows contest laptop
computer! Oklahoma Bar Association Young Lawyers
Division High School Mock Trial Chairperson Rachel
McCombs, Immediate Past Chair Christine Cave and Coor-
dinator Judy Spencer take a few moments from mock trial
qualifying rounds held in the Oklahoma Court of Criminals
Courtroom to celebrate winning the OBF Fellows laptop

computer.

Oklahoma Bar Foundation
Join the OBF Winners Circle

Congratulations go out to
members of Oklahoma Bar
Association Young Lawyers
Division Oklahoma High
School Mock Trial Commit-
tee for helping win a new
Dell laptop computer. Mock
Trial Coordinator Judy Spen-
sor will use it for remote
access as she journeys
around the state visiting
schools, trial sites and
preparing for important
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meetings.
Ms. Spencer
works from
home, when
not on loca-
tion, and the
laptop will be
a tremendous
asset to the
Mock Trial
Program.

OBF Direc-
tor Nancy
Norsworthy
sponsored the
winning card
for 2006
Mock Trial
Chair Chris-
tine Cave as a
new YLD
Fellow of the
foundation.
When the
winning card
was selected
at the Feb. 7
OBF Board of
Trustees meeting, the Okla-
homa Mock Trial Program
was named to receive the
prize. Ms. Norsworthy
remarked that OBF has been
sponsoring the High School
Mock Trial program from its
inception in 1980. The com-
mittee and Judy work dili-
gently all year long to make
the program a big hit with
students and Trustees ferver-
ently hope the laptop will
help streamline administra-
tive duties and free up time
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that can be utilized to pro-
mote more important learn-
ing and skill-building areas
of the program. OBF is
pleased to be of continuing
assistance with this impor-
tant program that educates
Oklahoma students about
the American system of jus-
tice and the rule of law.

How can you become a
part of all this? It’s simple,
join the OBF Fellows Pro-
gram today and get more
out of being an Oklahoma
lawyer. You become a Fel-
low through annual charita-
ble contributions of only
$100 over a 10-year period.
Pocket change of only $8.33
per month gets it done.
Newer lawyers can take
advantage of reduced giving
rates within the first three
years of their admission to
the bar. A Fellows enroll-
ment form follows — please
submit your enrollment
today! What else can you
do? Become a volunteer for
the Oklahoma High School
Mock Trial Program by con-
tacting Judy Spencer at (405)
755-1066. You will be glad
you became involved!

OBF>
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THE OKLAHOMA BAR FOUNDATION WISHES
TO RECOGNIZE AND FURTHER HONOR THE

NEWEST MEMBERS OF THE FELLOWS PROGRAM.

BENEFACTOR FELLOWS OF THE OKLAHOMA BAR FOUNDATION
William R. Bandi — Oklahoma City
Charles W. Chesnut Jr. - Miami
Judge Jerome Holmes — Oklahoma City
Michael E. Joseph — Oklahoma City
David A. Poarch Jr. - Norman

John M. Stuart — Duncan

SUSTAINING FELLOWS OF THE OKLAHOMA BAR FOUNDATION
Bill Warren — Oklahoma City

Molly A. Bircher - Tulsa

Tadd Justin Pace Bogan - Tulsa
Brett D. Cable - McAlester

Dan Carsey - Tulsa

Christine Cave - Oklahoma City
Ben S. Chapman - Wagoner
Deresa Gray Clark - Ada

Terri R. Craig - Wagoner
Frederic Dorwart - Tulsa
William E. Farrior - Tulsa
Randy L. Goodman - Nicoma Park
Tynan Grayson - Edmond
Charles C. Green - Oklahoma City
Adam C. Hall - Oklahoma City
Carla Hart - Bartlesville

Mark B. Houts - Midwest City
Lowell Glenn Howe - Muskogee
Lee E. Jeffries - Norman

Eric W. Johnson - Wagoner
Michael D. Johnson - Norman
R. Sam Kerr IV - Oklahoma City
Jesse D. Kline - Alva

G. Nash Lamb - Pryor
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WELCOME TO THE NEWEST FELLOWS OF THE OKLAHOMA BAR FOUNDATION

David Joseph Looby - Oklahoma City
M. P. Ludlum - Frederick

Mark D. Lyons - Tulsa

Rachel Kathryn McCombs - Oklahoma City
Marty Meason - Bartlesville
Lynnwood R. Moore Jr. - Tulsa
David L. Mosburg - Clinton
Corrine Lynn O’Day - Muskogee
Rodney D Ramsey - Bartlesville
John F. Reif - Tulsa

Ryland L. Rivas II - Chicasha

Bruce E. Roach Jr. - Tulsa

Tom R. Russell - Edmond

E. Douglas Shirley - Watonga

Kent Siegrist - Norman

Lora Smart - Tulsa

Carol L. Swenson - Tulsa

Thomas Lee Tucker - Oklahoma City
Richard J. Vreeland - Oklahoma City
Merl Whitebook - Tulsa

Amy Elizabeth Wilson - Tulsa
Mickey D. Wilson - Tulsa
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OBF?®

FELLOW ENROLLMENT FORM

(O Attorney () Non-Attorney

Name:
(name, as it should appear on your OBF Fellow Plaque) County

Firm or other affiliation:

Mailing & Delivery Address:

City/State/Zip:

Phone: Fax: E-Mail Address:

__ I want to be an OBF Fellow now — Bill Me Later!
__ Total amount enclosed, $1,000 YES —
__$100 enclosed & bill annually I support charitable good works

& agree to become a member of
the OBF Fellow Program.

__ New Lawyer 1st Year, $25 enclosed & bill as stated

__ New Lawyer within 3 Years, $50 enclosed & bill as stated

__I'want to be recognized as a Sustaining Fellow & will continue my annual gift of
at least $100 — (initial pledge should be complete)

__I'want to be recognized at the leadership level of Benefactor Fellow & will annually
contribute at least $300 - (initial pledge should be complete)

Signature & Date: OBA Bar #:

Make checks payable to:
Oklahoma Bar Foundation ¢ P O Box 53036 ¢ Oklahoma City OK 73152-3036 e (405) 416-7070

OBF SPONSOR:

Many thanks for your support & generosity!
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NOGINN] TO JUSTICE

Using Our Legal Skills to

End Homelessness

By William H. Hoch

This year, it is expected
that more than 3.5 million
Americans will experience
homelessness. Of these 3.5
million homeless Americans,
1.35 million are children —
the fastest growing homeless
population. More than half
of these children are under
the age of 6. Many are
women fleeing an abuser
with children in tow. Of
these homeless Americans
who are working age, 44
percent have a steady job.
Obviously, the face of home-
lessness is changing. And
there is much that lawyers
can do to assist in the fight
against homelessness.

As a former member and
chair of the ABA Commis-
sion on Homelessness and
Poverty, I have become all
too acquainted with these
statistics and the causes of
homelessness. I have also
become all too familiar with
the lack of legal assistance
for individuals experiencing
homelessness. Here are some
simple ways in which
lawyers can help end home-
lessness:

Volunteer

Visit a shelter in your
hometown and inquire as to
what its needs are. Let’s face
it — as lawyers, we are busy
with billable hours, firm-
related commitments and
family obligations. It is hard
to find the time. But I can
tell you that it will change
your life when you change
another’s life. Visit a shelter.
Find out what the needs of
your community are. Look
into the face of a homeless
child and his mother and
after assisting them with a
simple legal matter, try not
to feel it. It will change you.

Start a Legal Clinic

People who are homeless
have a host of legal prob-
lems. They include obtaining
identification, accessing
housing, securing VA or
Social Security benefits, sim-
ple criminal matters, cus-
tody, divorce, protective
orders and related services.
As lawyers, we have a great
ability to bring about change
and are entrusted with a
wealth of contacts and abili-
ties — use them. Whether it

is through your law firm or
through a law school or
other means, we have the
ability to change a life. Get
involved. Start a clinic. Get
other lawyers or law stu-
dents involved.

Start a Homeless Court in
Your Community

In 2003, the ABA House
of Delegates endorsed the
innovative Homeless Court
Program. The program is
designed to assist a home-
less individual’s transition
from the streets to self-
sufficiency by removing
legal barriers — such as
outstanding warrants — to
desperately needed services
such as housing, treatment
and public benefits. Despite
what one might hear from
politicians, I have never met
anyone who desires to be on
the streets. It is usually
through a series of devastat-
ing setbacks that individuals
or families find themselves
without housing. Lack of
affordable housing, financial
difficulties, job loss, disabili-
ties, domestic violence,
mental illness and substance
abuse cause homelessness —

...it will change your life when you change anothers life.
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it is not a personal choice of
the individual or family to
live on the streets. Addition-
ally, many cities in our
country are not only hostile
to the homeless but also fail
to provide the necessary and
basic services to prevent and
end homelessness.

Rather than addressing the
root causes, such as failure
to provide affordable hous-
ing or assistance to those
with mental illness, some
communities criminalize
homelessness through ordi-
nances. I continue to feel
shame as a lawyer for the
proceedings I observed in
New Orleans. There, I wit-
nessed firsthand homeless
individuals being thrown
in the city jail without a
preliminary hearing for
over 90 days for public
intoxication, sharing a
sandwich on the street
corner (seriously!), jay-
walking or sleeping on a
park bench. The last three
are things that anyone can
do without concern for
incarceration so long as we
don’t “look” homeless —
but not in New Orleans.
What about in our com-
munity? Do you know? If
not, then find out what’s
going on in your community.
If you can help an individual
move from homelessness to
self-sufficiency because of
your efforts in establishing a
homeless court, you will be
rewarded many fold. I recall
the personal testimony of
one formerly homeless
veteran who said he owed
his life to Steve Binder (a
public defender in San Diego
and founder of the Homeless
Court Program) and Al
Pavich (president and C.E.O.
of Veterans Village of San
Diego) and that he would
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keep moving forward
because of them. I doubt
anyone reading this has
received a similar testimony
from a client. Why a home-
less court? Because we are
lawyers and we have the
ability to assist the homeless
to become self-sufficient.

Serve on a Board of a
Shelter

Lawyers can contribute
in many ways. One way is
by serving on the board
of directors at a local non-
profit, service provider or
coalition that assist the
homeless. Many shelters are
run by overworked, well-
intentioned individuals that
either don’t have time or are
not adept at maintaining
corporate minutes, bylaws,
financial statements, regula-
tions and related legal
requirements. Lawyers can
be a tremendous help in this
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regard. Lawyers also have
clients that they can contact
to “get involved.” Let your
clients know what you are
doing and suggest that
they join the fight to combat
homelessness. It will
improve the image of
lawyers and, I bet, improve
your relationship with
your client.

Become an Advocate

No profession is better
trained to advocate. Learn
about the causes of home-
lessness. Investigate what is
going on in your community.
Discover why homelessness
is such a pervasive problem
in America today (and still
growing). Inquire as to why
the fastest growing homeless
population is comprised of
children. And then advocate.
Represent a homeless indi-
vidual in a simple divorce
case or to obtain simple
identification. Challenge
community leaders to do
better. Write letters to the
editor of your local news-
paper. Tell other lawyers,
judges and anyone who will
listen what your findings are
and then have the courage to
act. Do you have what it
takes to be the catalyst of
change in your community?
You should because you can
— like no one else can —
because you're a lawyer.

If you are interested in
assisting the homeless with
their legal issues, please
feel free to contact Will Hoch
at (405) 239-6692 or
will.hoch@crowedunlevy.com.

Myr. Hoch is a shareholder in
Crowe & Dunlevy’s Oklahoma
City office. He is a board member
for City Rescue Mission, an
Oklahoma City homeless shelter.
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YLD CHILDREN & THE
LAW COMMITTEE SEEKS
MENTORS

Oklahoma’s youth is our
most important asset.
Indeed, our future is in their
very hands. Yet many young
people in Oklahoma face
serious problems that greatly
elevate their “risk,” includ-
ing teen violence, gangs, bad
peer group choices and
exposure to a culture that
devalues the importance of
an education and strong
work ethic. A common
thread running through all
of these problems is the
lack of positive role
models.

“As young lawyers, just
about every one of us can
look back and pick out one
or two individuals — a
coach, a teacher, a family
friend — who influenced
our lives and helped to
shape us into who we are
today,” said Carol King,
co-chair of the YLD’s Chil-
dren & the Law Commit-
tee. “Unfortunately, as
young professionals, there
is also a tendency to get so
caught up in our careers
that we forget about the
needs of children and mak-
ing a difference in their lives.
As a result, there have been
fewer and fewer role models
for children to look up to.”

Last year, determined to
do something about it, Ms.
King, along with committee
Co-Chair Lily Debrah, decid-
ed to set up “Mentoring for
Success,” a YLD project that
matches lawyer and law
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student volunteers with ele-
mentary and high school
students who have been
identified as borderline
cases, falling behind or just
needing some extra help.
Each mentor meets with his
or her student once per
week at that student’s
school. Though the sessions
must take place during
school hours, meeting times
are otherwise flexible, thus
allowing mentors to come
and go as their schedule
permits (such as over the
lawyer’s lunch break). Dur-

necessary for each student to
make the right choices and
achieve his or her dreams.

In Oklahoma City, the
YLD Children & the Law
Committee has teamed up
with Integris Health Inc., an
Oklahoma not-for-profit cor-
poration. Lawyers and OCU
law student mentors are
paired with students attend-
ing targeted Oklahoma City
elementary schools, includ-
ing Dunbar Elementary,
Fillmore Elementary and
Western Village Academy. In

ing the mentoring sessions,
the participants are free to
engage in virtually limitless
activities aimed building
self-esteem, establishing
positive and supportive rela-
tionships, helping children
overcome negative behaviors,
improving the student’s
classroom participation and
developing the character

The Oklahoma Bar Journal

Tulsa, the YLD is continuing
the partnership it forged
with Hale High School in
2006, though King hopes to
expand the YLD’s involve-
ment to other area high
schools, including Street
School, which is approxi-
mately five minutes from
downtown Tulsa.
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Though the time commit-
ment is only one hour per
week, the impact a mentor
can have on a child’s life
during that one hour is pro-
found. A recent study
revealed that young teens
who met regularly with a
mentor for one year demon-
strated an overall improved
academic performance and
were:

* 46 percent less likely to
start using drugs;

* 27 percent less likely to
start drinking;

* 52 percent less likely to
skip a day of school;

¢ 37 percent less likely to
skip a class; and

* 33 percent less likely to
have engaged in violence
against others

Additionally, children with
mentors are less likely to get
arrested, apply for welfare,
start smoking or carry a
weapon.

Mentoring is not difficult
nor does it require formal
training. It
can be what-
ever a young
person needs
it to be. Often
the mentor is
guided by the
young
person’s
questions,
responses and
attitudes.

“The most important thing
is that these young people
have an adult take an inter-
est in their lives,” Ms. King
said. “What surprised me,
though, was the positive
effect being a mentor had on
my own life. It's only an
hour out of my week, but I
come back to work with a
bounce in my step.”

If you are an attorney in
the Oklahoma City area and
would like to volunteer as a
mentor for an elementary
school student, you can act
today by contacting Lily
Debrah at ldebrah
@dmw-law.com. To mentor a
high school student in the
Tulsa area, contact
Carol King at carol.king
@sbcglobal.net. If you live in
a rural community and
would like help implement-
ing the Mentoring for
Success program locally,
contact YLD Chair Chris
Camp at chriscamp
@h2law.net.

The most important thing is that
these young people have an adult take
an interest in their lives...
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REASONS
TO BECOME
A MENTOR:

1)You can help one
student stay in
school, stay free of
drugs and prepare
for a life of inde-
pendence.

2)You can enrich your
life by helping to
build a child’s char-
acter and self-esteem.

3)You have had help
along the way. Peo-
ple believed in you.
Now it’s your turn.

4)The children waiting
for mentors are the
future of our nation.

5)You will have fun.

6)The values and
behaviors of children
are shaped by what
they see. A mentor
can provide a posi-
tive role model.

7)When children aban-
don their education,
become teen parents
or get involved in
drugs or crime, it
becomes everyone’s
problem.

8)Children who stay in
school will have the
skills to stay above
the poverty level.

9)Mentoring works.

10)If not you, who?
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NOTICE OF HEARING ON THE PETITION FOR REINSTATEMENT
OF MARI SCOTT LATTING, SCBD 5254

TO MEMBERSHIP IN THE OKLAHOMA BAR ASSOCIATION

Notice is hereby given pursuant to Rule 11.3(b), Rules Governing Dis-
ciplinary Proceedings, 5 O.S., Ch. 1, App. 1-A, that a hearing will be
held to determine if Mari Scott Lafting should be reinstated to active
memibership in the Oklahoma Bar Association.

Any person desiring to be heard in opposition to or in support of the
petition may appear before the Professional Responsibility Tribunal at
the Oklahoma Bar Center at 1901 North Lincoln Boulevard, Oklahoma
City, Oklahoma, at 9:30 a.m. on Thursday, April 5th, 2007. Any person
wishing to appear should contact Dan Murdock, General Counsel,
Oklahoma Bar Association, PO. Box 53036, Oklahoma City, Oklahoma
73152, telephone (405) 416-7007, no less than five () days prior to the
hearing.

PROFESSIONAL RESPONSIBILITY TRIBUNAL
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NOTICE OF INVITATION TO SUBMIT OFFERS TO CONTRACT

THE OKLAHOMA INDIGENT DEFENSE SYSTEM BOARD OF DIRECTORS gives notice
that it will entertain sealed Offers to Contract (“Offers”) to provide non-capital trial level
defense representation during Fiscal Year 2008 pursuant to 22 O.S. 2001, §1355.8. The
Board invites Offers from attorneys interested in providing such legal services to indigent
persons during Fiscal Year 2008 (July 1, 2007 through June 30, 2008) in the following coun-
ties: 100% of the Indigent Defense System caseload in Adair, Beaver, Cherokee,
Choctaw, Cimarron, Craig, Delaware, Harper, Latimer, LeFlore, Lincoln, Mayes, McCur-
tain, Nowata, Ottawa, Pittsburg, Pushmataha, Rogers, Texas and Wagoner Counties;
and 25% of the Indigent Defense System caseload in Blaine, Canadian and Kingfisher
Counties; and 33.33% of the Indigent Defense System caseload in Payne County.

Offer-to-Contract packets will contain the forms and instructions for submitting Offers for
the Board’s consideration. Contracts awarded will cover the defense representation in the
OIDS non-capital felony, juvenile, misdemeanor and traffic cases in the above counties dur-
ing FY-2008 (July 1, 2007 through June 30, 2008). Offers may be submitted for partial or
complete coverage of the open caseload in any one or more of the above counties. Sealed
Offers will be accepted at the OIDS offices Monday through Friday, between 8:00 a.m.
and 5:00 p.m. The deadline for submitting sealed Offers is 5:00 p.m., Thursday,
March 8, 2007.

Each Offer must be submitted separately in a sealed envelope or box containing one (1)
complete original Offer and two (2) complete copies. The sealed envelope or box must be
clearly marked as follows:

FY-2008 OFFER TO CONTRACT TIME RECEIVED:
COUNTY / COUNTIES DATE RECEIVED:

The Offeror shall clearly indicate the county or counties covered by the sealed Offer; how-
ever, the Offeror shall leave the areas for noting the time and date received blank. Sealed
Offers may be delivered by hand, by mail or by courier. Offers sent via facsimile or in
unmarked or unsealed envelopes will be rejected. Sealed Offers may be placed in a
protective cover envelope (or box) and, if mailed, addressed to OIDS, FY-2008 OFFER TO
CONTRACT, Box 926, Norman, OK 73070-0926. Sealed Offers delivered by hand or
courier may likewise be placed in a protective cover envelope (or box) and delivered during
the above-stated hours to OIDS, at 1070 Griffin Drive, Norman, OK 73071. Please note that
the Griffin Drive address is NOT a mailing address; it is a parcel delivery address only.
Protective cover envelopes (or boxes) are recommended for sealed Offers that are mailed to
avoid damage to the sealed Offer envelope. ALL OFFERS, INCLUDING THOSE SENT BY
MAIL, MUST BE PHYSICALLY RECEIVED BY OIDS NO LATER THAN 5:00 P.M.,
THURSDAY, MARCH 8, 2007 TO BE CONSIDERED TIMELY SUBMITTED.

Sealed Offers will be opened at the OIDS Norman Offices on Friday, March 9, 2007,
beginning at 9:30 a.m., and reviewed by the Executive Director or his designee for conform-
ity with the instructions and statutory qualifications set forth in this notice. Nonconforming
Offers will be rejected on Friday, March 9, 2007, with notification forwarded to the Offeror.
Each rejected Offer shall be maintained by OIDS with a copy of the rejection statement.
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NOTICE OF INVITATION TO SUBMIT OFFERS TO CONTRACT

Copies of qualified Offers will be presented for the Board’s consideration at its meeting on
Friday, March 30, 2007, at Griffin Memorial Hospital, Patient Activity Center (Building 40),
900 East Main, Norman, Oklahoma 73071.

With each Offer, the attorney must include a résumé and affirm under oath his or her com-
pliance with the following statutory qualifications: presently a member in good standing of the
Oklahoma Bar Association; the existence of, or eligibility for, professional liability insurance
during the term of the contract; and affirmation of the accuracy of the information provided
regarding other factors to be considered by the Board. These factors, as addressed in the
provided forms, will include an agreement to maintain or obtain professional liability insur-
ance coverage; level of prior representation experience, including experience in criminal and
juvenile delinquency proceedings; location of offices; staff size; number of independent and
affiliated attorneys involved in the Offer; professional affiliations; familiarity with substantive
and procedural law; willingness to pursue continuing legal education focused on criminal
defense representation, including any training required by OIDS or state statute; willingness
to place such restrictions on one’s law practice outside the contract as are reasonable and
necessary to perform the required contract services, and other relevant information provid-
ed by attorney in the Offer.

The Board may accept or reject any or all Offers submitted, make counter-offers, and/or
provide for representation in any manner permitted by the Indigent Defense Act to meet the
State’s obligation to indigent criminal defendants entitled to the appointment of competent
counsel.

FY-2008 Offer-to-Contract packets may be requested by facsimile, by mail, or in person,
using the form below. Offer-to-Contract packets will include a copy of this Notice, required
forms, a checklist, sample contract, and OIDS appointment statistics for FY-2003, FY-2004,
FY-2005, FY-2006, and FY-2007, together with a 5-year contract history for each county
listed above. The request form below may be mailed to OIDS OFFER-TO-CONTRACT
PACKET REQUEST, Box 926, Norman, OK 73070-0926, or hand delivered to OIDS at 1070
Griffin Drive, Norman, OK 73071 or submitted by facsimile to OIDS at (405) 801-2661.

*kkkkkkkkk k%

REQUEST FOR OIDS FY-2008 OFFER-TO-CONTRACT PACKET

Name: OBA #:
Street Address: Phone:
City, State, Zip: Fax:

County / Counties of Interest:
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February

13

14

15

16

17

19
20

488

0BA Solo & Small Firm
Conference Planning Committee
Meeting; 3:30 p.m.; Oklahoma
Bar Center, Oklahoma City;
Contact: Roger Reneau

(405) 732-5432

State Legal Referral Service
Task Force Meeting; 1 p.m;
Oklahoma Bar Center, Oklahoma
City; Contact: Dietmar Caudle
(580) 248-0202

0BA Work/Life Balance
Committee Meeting; 12 p.m;
Oklahoma Bar Center, Oklahoma
City; Contact: Melanie Jester
(405) 609-5280

0BA Board of Governors
Meeting; Oklahoma Bar Center,
Oklahoma City; Contact: John
Morris Williams (405) 416-7000

OBA/YLD Board of Directors
Meeting; Oklahoma Bar Center,
Oklahoma City; Contact: Chris
Camp (918) 588-1313

President’s Day (State Holiday)
— Bar Center will be closed.

0BA Professionalism
Committee Meeting; 4 p.m;
Oklahoma Bar Center, Oklahoma
City and Tulsa County Bar Center,
Tulsa; Contact: Steven Dobbs
(405) 235-7600

21

22

Calendar

OBA Bar Center Facilities
Committee Meeting; 9 a.m;
Oklahoma Bar Center, Oklahoma
City and Tulsa County Bar Center,
Tulsa; Contact: Bill Conger

(405) 521-5845

OBA Diversity Committee
Meeting; 3 p.m.; Oklahoma Bar
Center, Oklahoma City and Tulsa
County Bar Center, Tulsa;
Contact: Linda Samuel-Jaha
(405) 290-7030

O0BA Women in Law Committee
Meeting; 12 p.m.; Oklahoma Bar
Center, Oklahoma City and Tulsa
County Bar Center, Tulsa;
Contact: Elizabeth Joyner

(918) 573-1143

OBA Legal Intern Committee
Meeting; 3:30 p.m.; Oklahoma
Bar Center, Oklahoma City and
Tulsa County Bar Center, Tulsa;
Contact: H. Terrell Monks
(405) 733-8686

The Oklahoma Bar Journal

23 0BA Member Services
Committee Meeting; 2 p.m.;
Oklahoma Bar Center, Oklahoma
City and Tulsa County Bar Center,
Tulsa; Contact: Debra Charles
(405) 286-6836

feb. 27 - mar. 1

0BA Bar Examinations; 8 a.m;
Oklahoma Bar Center, Oklahoma
City; Contact: Board of Bar
Examiners (405) 416-7075

March

5

Law Day Contest Judging;

11 a.m.; Oklahoma Bar Center,
Oklahoma City; Contact: Lori
Rasmussen (405) 416-7018

0BA Bench and Bar Committee
Meeting; 2 p.m.; Oklahoma Bar
Center, Oklahoma City; Contact:
Jack Brown (918) 581-8211

O0BA Lawyers Helping Lawyers
Committee Meeting; 1 p.m,;
Oklahoma Bar Center, Oklahoma
City; Contact: Thomas Riesen
(405) 843-8444

0BA Family Law Section
Meeting; 3 p.m.; Oklahoma Bar
Center, Oklahoma City and OSU
Tulsa; Contact: Donelle Ratheal
(405) 842-6342
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mar. cont’d

13

14

15

17

0BA Bar Center Facilities
Committee Meeting; 9 a.m;
Oklahoma Bar Center, Okla-
homa City and Tulsa County
Bar Genter, Tulsa; Contact: Bill
Conger (405) 521-5845

State Legal Referral Service
Task Force Meeting; 1 p.m;
Oklahoma Bar Center, Okla-
homa City and Tulsa County
Bar GCenter, Tulsa; Contact:
Dietmar Caudle

(580) 248-0202

0BA Work/Life Balance
Committee Meeting; 12 p.m.;
Oklahoma Bar Center, Okla-
homa City; Contact: Melanie
Jester (405) 609-5280

0BA Volunteer Night at OETA;
5:45 p.m.; OETA Studio, Okla-
homa City; Contact: Melissa
Brown (405) 416-7017

0BA Title Examination
Standards Committee Meet-
ing; Oklahoma Bar Center,
Oklahoma City; Contact:
Kraettli Epperson

(405) 840-2470

21 0BA Diversity Committee
Meeting; 3 p.m.; Oklahoma
Bar Center, Oklahoma City and
Tulsa County Bar Center, Tulsa;
Contact: Linda Samuel-Jaha
(405) 290-7030

0BA Lawyers Helping
Lawyers Committee Meeting;
2 p.m.; Oklahoma Bar Center,
Oklahoma City and Tulsa
County Bar Center, Tulsa;
Contact: Thomas Riesen
(405) 843-8444

0BA Day at the Capitol; State
Capitol, Oklahoma City

23

27

April

10  0BA Bar Center Facilities

11

Committee Meeting; 9 a.m;
Oklahoma Bar Center, Okla-
homa City and Tulsa County
Bar Center, Tulsa; Contact: Bill
Conger (405) 521-5845

State Legal Referral Service
Task Force Meeting; 1 p.m;
Oklahoma Bar Center, Okla-
homa City and Tulsa County
Bar Center, Tulsa; Contact:
Dietmar Caudle (580) 248-
0202

OBA Awards Committee
Meeting; 3 p.m.; Oklahoma
Bar Center, Oklahoma City and
Tulsa County Bar Center, Tulsa;
Contact: Gary Clark (405) 385-
5146

0BA Bench and Bar
Committee Meeting; 2 p.m;
Oklahoma Bar Center, Okla-
homa City and Tulsa County
Bar Center, Tulsa; Contact:
Jack Brown (918) 581-8211

OBA Family Law Section
Meeting; 3 p.m.; Oklahoma
Bar Center, Oklahoma City and
0SU Tulsa; Contact: Donelle
Ratheal (405) 842-6342

29

30

16

18

19

20

0BA Legal Intern Committee
Meeting; 3:30 p.m.; Oklahoma
Bar Center, Oklahoma City and
Tulsa County Bar Center, Tulsa;
Contact: H. Terrell Monks
(405) 733-8686

0BA Board of Governors
Meeting; Oklahoma Bar
Center, Oklahoma City;
Contact: John Morris Williams
(405) 416-7000

OBA Diversity Committee
Meeting; 3 p.m.; Oklahoma
Bar Center, Oklahoma City and
Tulsa County Bar Center,
Tulsa; Contact: Linda Samuel-
Jaha (405) 290-7030

0BA Clients’ Security Fund
Committee Meeting; 2 p.m.;
Oklahoma Bar Center, Okla-
homa City and Tulsa County
Bar Center, Tulsa; Contact:
Micheal Salem (405) 366-
1234

0BA Work/Life Balance
Committee Meeting; 12 p.m;
Oklahoma Bar Center, Okla-
homa City; Contact: Melanie
Jester (405) 609-5280

OBA Board of Governors
Meeting; Oklahoma Bar Cen-
ter, Oklahoma City; Contact:
John Morris Williams (405)
416-7000

2022 YLD South Central Regional

217

Conference; Sheraton Hotel,
Oklahoma City; Contact: Keri
Williams (405) 385-5148

0BF Trustees Meeting;

1 p.m.; Oklahoma Bar Center,
Oklahoma City; Contact: Nancy
Norsworthy (405) 416-7070

This master calendar of events has been prepared by the Office of the Chief Justice in cooperation with the
Oklahoma Bar Association to advise the judiciary and the bar of events of special importance. The calendar
is readily accessible at www.oscn.net or www.okbar.org.
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QOBA/CLE and Oklahoma Trial Lawyers Association Present
Nursing Home Negligence in Oklahoma: Advanced Topics for
Plaintiffs and Defendants

Tulsa Oklahoma Clty

DATES & April 13, 2007 April 20, 2007

LOCATIONS: Crowne Plaza Hotel Oklahoma Bar Center
100 E. 2™ Street 1901 N. Lincoln Bivd.

CLE CREDIT: This course has been approved by the Oklahoma Bar Association Mandatory Continuing Legal
Education Commission for 6 hours of mandatory CLE credit, including 1 hour of ethics.

TUITION: $150 for early-bird registrations with payment received at least four full business days prior to
the seminar date; $175 for registrations with payment received within four full business days of
the seminar date. Register online at www.okbar.org.

CANCELLATION

POLICY: Cancellations will be accepted at any time prior to the seminar date, however, a $25 fee will be
charged for cancellations made within four full business days of the seminar date.
Cancellations, refunds, or transfers will not be accepted on or after the seminar date.

Program:

Program Planner/Moderator -
Mark A. Cox, Merritt and Associates, Oklahoma City

8:30 a.m. Registration & Continental Breakfast

12:10 p.m. Defending the Falls Case

Tulsa Program
Timothy Harmon, Secrest, Hill, &

9:00 Proving the Pressure Ulcer Case
Tulsa Program Butler, A P.C., Tulsa
Ted Sherwood, Ted Sherwood & Associates, Okiahoma City Program
Tulsa Denis Rischard, Rischard-& Phipps, P.C.,
Oklahoma City Program Oklahoma City
Mark A. Cox
1:00 Racent Developments and Assisted
9:50 Break Living Cages
Tulsa Program
10:00 Defending the Pressure Ulcer Case Guy Thiessen, Carr & Carr, Tulsa
Tulsa Program Oklahoma City Program
George Gibs, Gibbs Armstrong Borochoff Jo Slama, Slama Legal Group,
Mullican & Hart, P.C., Tulsa Oklahoma City
Oklahoma City Program 1:50 Break
Kyle Sweet, Heron, Sweet, Fox & Trout, P.C., :
Oklahoma City 2:00 Ethics in Litigating Nursing Home
10:50  Proving the Falls Case Negligence Cases (sthics)
Tulea Program Tulsa Program
Julsa Program
Thomas Evans, Thomas S. Evans & Thomas LeBlanc, Best & Sharp, Inc.,
Associates, Ponca City Tulsa .
Oklahoma City Program Oldahama City Program
David Ke"nady. Attorney at Law, Sherman Glendell le.l Nix & Mclﬂtyfe, LLP,
Oklahoma City
11:40 Networking lunch (included in registration) 2:50 Adjourn
Nursing Home Negligence in Full Name
Oklahoma: Advanced Topics .
for Plaintiffs and Defendants Firm
Address
O Tulsa . .
April 13, 2007 City State le
Phene ( } E - Mail
DO Oklahoma City
April 20, 2007 Are you a Member of OBA? U Yes O No OBABar# =
Make Check payable to the Okiahoma Bar Association and mail entire page

0 Materials only

$B0

Register online at www.okbac orgfcle

to: CLE REGISTRAR, P.O. Box 960063 Oklahoma City, OK 73196-0063

or Mail
Credit Card#

For O Visa or O Master Card Fax (405} 416-7092 Phone +«{405) 416-7006

Exp.data

Authorized Signature
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Wilma Palmer of Tulsa has been appointed special
judge for the 14th Judicial District, encompassing
Tulsa and Pawnee counties. She was hired by the
district and associate district judges serving the
district. Judge Palmer will be the first African-
American woman to serve the district. She will fill
the vacancy created in December when C. Michael
Zacharias resigned.

Judge Palmer is a 1989 graduate of the TU College of
Law. She is a general practitioner with experience in
domestic, probate, civil and criminal matters. She
also has served as general counsel for the Tulsa
Housing Authority.

She is a graduate of Tulsa’s Booker T. Washington
High School and also has a bachelor’s degree from
TU.

Vol. 78 — No. 6 — 2/10/2007

The Oklahoma Legal Ethics Advisory Panel serves
in an advisory capacity for members of the OBA
seeking written opinions concerning the compliance
of an intended future course of conduct with the
Oklahoma Rules of Professional Conduct. Currently
serving on the panel are:

Roger Roy Scott, Panel Coordinator
525 S. Main St., Suite 1111

Tulsa, OK 74103

(918) 583-8201

Fax: (918) 582-8803
roger13@mindspring.com

Committee Members: 2007 — Steven Balman, Tulsa;
Donna L. Dirickson, Weatherford; Jim Drummond,
OKC; Andrew Karim, OKC; Jon Prather, Tulsa.

Committee Members: 2008 — Debra McCormick,
Edmond; Allan Mitchell, McAlester; Lynnwood R.
Moore Jr., Tulsa; Timila Rother, OKC; Micheal
Salem, Norman; John Woodard III, Tulsa.

Committee Members: 2009 — B. Wayne Dabney,
OKC; Robert S. Dobbs, OKC; Luke Gaither, Henryet-
ta; Sharisse O’Carroll, Tulsa; Gary A. Rife, Norman;
Roger Roy Scott, Tulsa.

Staff Liaison: Gina Hendryx

The Oklahoma Bar Journal

Enid High School outscored two
other teams to be named state
champion in the “We the People —
The Citizen and the Constitution”
competition held Jan. 27 at the
state Capitol. The team will
advance to the national competi-
tion in Washington, D.C. in April.

For the competition, the team
studied the history and principles
of the U.S. Constitution. They
formed small groups to make six
presentations on different topics
during simulated congressional
hearings. The six units were
scored individually, with Enid
winning three of the units and
earning the highest overall score.

The OBA administers the We the
People program locally through
its Law-related Education Pro-
gram. It is co-sponsored by the
California-based Center for Civic
Education and the U.S. Depart-
ment of Education.

“The We the People competition
showcases students demonstrat-
ing their knowledge and under-
standing of how democracy
works in the United States,” said
OBA Law-related Education Coor-
dinator Jane McConnell. “Our
judging panels listened to their
prepared opening statements and
followed up with questions. Stu-
dents then had to explain their
positions on relevant historical
and contemporary issues facing
our society.”

Norman High School took second
place in the competition, and
Tulsa Street School came in third.
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The following OBA members have
resigned as members of the association and
notice is hereby given of such resignation:

The 2007 Annual Report of the Professional Kelli Lynn Carriger
Responsibility Commission and the OBA No. 11785

Professional Responsibility Tribunal 832 Deseret Lane
is now available on the OBA Web site at Chapel Hill, NC 27516
www.okbar.org/members/gencounsel / L. Royce Coleman
2007 AnnualReport.pdf. The report will also OBA No. 20920
be published in the Feb. 24 Oklahoma Bar 1716 Stonegate Drive
Journal. Denton, TX 76205-5446
John E. Dickinson
OBA No. 2352
¢/ o Aberdden Seafield House
P.O. Box 6046
The Oklahoma Bar Center will be closed San Ramon, CA 94583-0746
Monday, Feb. 19 in observance of President’s G .
Day. erald Dwayne Ediger

OBA No. 10057
1627 Thistle Lane
Ft. Wayne, IN 46825

Linda Ann Hall

OBA No. 3727

1425 West Virgin St.
Tulsa, OK 74127-2713

Glenn Alton Harrison Jr.
OBA No. 11335

404 Sheffield
Richardson, TX 75081

Charlotte L. Hood-Wright
OBA No. 16848

1600 Ash

Sidney, NE 69162

Marilynn Cooper Rydlund
OBA No. 20441

The following members of the OBA sus-
pended for noncompliance with the Rules
for Mandatory Continuing Legal Education

have complied with the requirements for 3627 Bay View Drive
reinstatement, and notice is hereby given of Allegan, MI 49010
such reinstatement: Donald K. Switzer
Clinton Noel Patterson OBA No. 8806

OBA No. 19689 2739 White Oak Drive
23701 S. 655 Road Rogers, AR 72756
Grove, OK 74344

Wilson Theodore Trammell
OBA No. 10057

6759 Circle ] Drive
Tallahassee, FL 32312
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OBAJCLE Presents
Primer on Modern Payment Systems

Register online at
www.okbar.org/cle

Oklahoma City

DATES & April 19, 2007

LOCATIONS: Oklahoma Bar Center
1901 N. Lincoln Bhed.

CLE CREDIT: This course has been approved by the Oklahoma Bar Association Mandatory Continuing Legal
Education Commission for 6.5 hours of mandatory CLE credit, including .5 hours of ethics.

TUITION: $150 for early-bird registrations with payment received at least four full business days prior to
the seminar date; $175 for registrations with payment received within four full business days of
the seminar date. Register online at www.okbar.org/cle

CANCELLATION

POLICY: Cancellations will be accepted at any time prior to the seminar date; however, a $25 fee will be
charged for cancellations made within four full business days of the seminar date.
Cancellations, refunds, or fransfers will not be accepted on or after the seminar date.

Program:

Program Planner/Moderator
Fred H. Miller, Phillips, McFall, McCaffrey, McVay & Murrah, Oklahoma City

Primer en Modern Payment

8:30 a.m. Registration & Continental Breakfast 12:30 Consumer Law Related to Payment
Systems
9:00 Welcome and Introduction James A. McCaffrey, Phillips, McFall,
Fred Miller McCaffrey, McVay & Murrah, Oklahoma City
Eric Johnseon, Phillips, McFall, MgCaffrey,
9:15 Recent Developments and Current Issues McVay & Murrah, Oklahoma City
Under UCC Articles 3 & 4
Robert Luttrell, McAfee & Taft, Oklahoma City 1315 Braak
Alvin C. Harrell, Oklahoema City University
Schocl of Law, Oklahoma City 1:30 Insolvency Law Related to Payment
Systems
10:13 Break Fred Miller
10:30 Recent Developments and Current Issues 2:00 Break
Under UCC Articles 3 & 4
Robert Luttrell 2:15 Overview of Payment Systems Other
Alvin Harrell Than the UCC
Fred Miller
11:30 Recent Developments Under UCC Article Alvin C. Harrell
44
Ered Miller 3:15 Ethics Issues in Commercial and
Consumer Transaction (ethics)
12:00p.m. Networking lunch (included in Laura Pringle, Pringle & Pringle, Cklahoma
registration) City
3:45 Adjoumn

Systems Full Name

0 Oklahoma City Firm

April 19, 2007 Address

1 Materials only City State Zip
$80 Phone E - Mail

Are you a Member of OBA? O Yes O No OBA Barif

or Mail
Credit Cara#

Make Check payable to the Cklahoma Bar Association and mail entire page

to: CLE REGISTRAR, P.O. Box 980063 Oklahoma City, OK 73196-0063
ForQ Visa or O Master Card Fax (405) 416-7092 Phone +(405) 416-7006

Exp.date

Autherized Signature
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ulsa lawyer Ted

Sherwood has become a
fellow of the American
College of Trial Lawyers.
The induction ceremony was
held during the college’s
recent annual meeting in
London. Fellowship in the
college is extended by
invitation only to those with
a minimum of 15 years of
trial experience and whose
professional careers have
been marked by the highest
standards of ethical conduct,
professionalism, civility and
collegiality.

Tulsa attorney D. Michael
McBride III has been
named chair of the Federal
Bar Association’s Indian
Law Section. Mr. McBride
will lead the section, which
is the largest Indian law
organization in the U.S., and
which also sponsors the
largest Indian law confer-
ence in the country.

Lawdmgon Magazine recent-
ly named Lee Brown,
who practices in Dallas, as
one of the 500 Leading Plain-
tiffs” Lawyers in America.
This designation is awarded
to less than one-half of one
percent of America’s 1.1 mil-
lion lawyers. Mr. Brown
practices exclusively in the
area of products liability.

he American Law Insti-

tute has elected Okla-
homa City lawyer Richard
D. Craig for membership
among its ranks. Elected

494

IS GISESWEVNN BRIEFS

membership is currently
limited to 3,000 federal and
state judges, lawyers and
law professors, and mem-
bers are selected on the basis
of professional achievement
and demonstrated interest in
the improvement of the law.

The American Institute of
Chemical Engineers has
appointed environmental
attorney Mary Ellen Ternes
as technical section chair for
legislation and regulation for
its Environmental Division.
In this new role, she is
responsible for developing,
organizing and chairing
educational sessions for the
institute’s national seminars
in the growing area of
environmental legislation
and regulation. Ms. Ternes’
work in this area is comple-
mented by her work as a
member of the ABA’s Section
of Environment, Energy and
Resources Council and its

Education Service Group.
The

[Willeonre

arol Iski has joined the

Reheard Law Office in
Eufaula. Ms. Iski spent the
last 10 years in the Creek
County District Attorney’s
Office and prior to that was
in private practice in Tulsa
and Sapulpa. Her practice
will focus on litigation and
the areas of criminal defense,
civil litigation and family in
domestic relations in addi-
tion to appellate practice.

On
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Ms. Iski may be reached at
Reheard Law Office, 100 N.
2nd St, P.O. Box 636,
Eufaula, 74432 and by phone
at (918)689-9281.

Rosenstein, Fist & Ringold
announces Matthew P.
Cyran has been made a
member of the firm. Mr.
Cyran has been with the
firm since 2000; prior to that
he was a Tulsa County assis-
tant district attorney. His pri-
mary areas of practice are
domestic relations, educa-
tion law and civil litigation.
He received his B.A. from
the University of Arizona in
1989 and his J.D. from TU

in 1997.

evon Energy Corpora-

tion announces the
addition of Carla J. Sharpe
as counsel and Justin P.
Byrne as senior attorney to
its Oklahoma City legal staff.
Prior to joining Devon, Ms.
Sharpe served as in-house
counsel with Delhi Gas
Pipeline Corporation,
Marathon Oil Corporation
and most recently Enogex
Inc., all in Oklahoma City.
Mr. Byrne most recently was
staff counsel at Kerr-McGee
Corporation in Oklahoma
City.

Crowe & Dunlevy
announced that Douglas

S. Tripp, formerly with the
nationwide law firm of
Vorys, Sater, Seymour and
Pease, has joined the firm as
a director. In his new
position, Mr. Tripp’s practice
areas will include outsourc-
ing and technology
licensing, bankruptcy law,
business and commercial
law, collections and
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telecommunications. Mr.
Tripp is a 1985 graduate of
the TU College of Law and
received his undergraduate
education at Eastern Michi-
gan University He is also a
member of the bar in Ohio.

Crowe & Dunlevy also
announced that Elliot P.
Anderson, Thomas Biolchi-
ni, Scott Freeny, Adam Hall,
Nkem Housworth, Brett
Liles, Nisha Moreau, Drew
Palmer, Cherish K. Ralls,
Tom Russell and Chris
Stephens have joined the
firm as associates.

Mr. Anderson is a 2006
graduate of Pepperdine
University School of Law
where he graduated first in
his class. He received his
bachelor’s degree from OU
in 1998. He focuses his
practice on business and
commercial litigation.

Mr. Biolchini recently
graduated with honors from
the University of Notre
Dame School of Law. He
also received an M.B.A. in
finance from the Notre
Dame School of Business,
where he also graduated
with honors. Additionally,
he earned his B.A. in eco-
nomics from Notre Dame.
Mr. Biolchini focuses his
practice on corporate law.

Mr. Freeny is from Phelps
Dunbar in Jackson, Miss.,
where he was a business/
transactional associate spe-
cializing in the gaming
industry. Mr. Freeny is a
2003 graduate of Vanderbilt
University Law School and
also attended Dartmouth
College. He focuses his
practice on corporate and
securities law, financial i
nstitutions and finance law,
and law pertaining to the
hospitality, entertainment
and gaming industries.
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Mr. Hall is a 2006 graduate
of OCU School of Law, and
he earned a B.B.A. from OU
in 1999. He focuses his
practice on business and
commercial litigation.

Mr. Housworth is a 2006
graduate of the OU College
of Law and received his B.A.
from Hendrix College in
Conway, Ark., in 2001. He
focuses his practice on
general litigation.

Mr. Liles recently graduat-
ed from the University of
Arizona’s James E. Rogers
College of Law. He received
his B.B.A. from OU in 1997,
graduating summa cum laude.
He focuses his practice on
business and commercial
litigation.

Ms. Moreau recently grad-
uated with honors from the
Southern Methodist Univer-
sity Dedman School of Law.
In 1993, she earned a bac-
calaureate in business stud-
ies from the College of Busi-
ness Studies at University of
Delhi in India. She focuses
her practice on business and
commercial litigation.

Mr. Palmer is a 2006
graduate of the OU College
of Law. He received a B.A.
from Brown University in
1996 and has received addi-
tional education at Washing-
ton University in St. Louis
and OU. His practice focuses
on patent, copyright,
trademark and software
licensing law.

Ms. Ralls is a 2006 gradu-
ate of the OU College of Law
and received bachelor’s
degrees in political science
and economics from OSU.
She focuses her practice on
general litigation.

Mr. Russell is a 2006
graduate of the OU College
of Law. He earned an M.B.A.
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from OSU in 2001 and a
B.B.A. from NSU in 1999. He
will focus his practice on
corporate law.

Mr. Stephens is a 2004
graduate of Yale Law School.
After law school, he served
as a law clerk for Judge
Robert H. Henry of the 10th
Circuit Court of Appeals. He
received his B.S. degree in
agricultural economics from
OSU in 1998, a master of
philosophy degree in land
economy from the Universi-
ty of Cambridge in 2000 and
an M.S. in comparative
social policy from the
University of Oxford in 2001.
His practice focuses on
business and commercial
litigation.

ames Drummond of Nor-

man has been named to

the position of assistant
federal defender as supervi-
sor of the Capital Habeas
Corpus Unit in the Office of
the Federal Defender in
Oklahoma City. He will
oversee five experienced
attorneys in conducting
federal litigation in capital
cases from Oklahoma’s three
judicial districts. Previously,
he served as chief of the
Non-Capital Trial Division,
Oklahoma Indigent defense
System, for nine years. He is
a past chair of the OBA
Criminal Law Section.

Richard B. Talley, Dou-
glas S. Crowder and
Samuel L. Talley are pleased
to announce the formation of
Talley, Crowder & Talley, an
association of professional
corporations. Sam Talley has
recently joined the offices
and practices primarily in
criminal defense, general
civil litigation, and family
and juvenile law. He
received his undergraduate
degree from OU in 2003 and
his J.D. from the OU College
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of Law in 2006. He also
attended OCU Law School
from 2003 — 2004. Talley,
Crowder & Talley’s offices
are located at 219 E. Main
St., Norman, 73069. They can
be reached by phone at

(405) 364-8300 and by fax at
(405) 364-7059.

McAfee & Taft has
named corporate attor-
neys Cheryl Vinall Denney
and Philip B. Sears share-
holders. Ms. Denney repre-
sents and counsels public
and private companies in all
phases of their business exis-
tence. Prior to joining
McAfee & Taft in 2003, she
was a corporate associate in
the New York office of Paul,
Weiss, Rifkind, Wharton and
Garrison. She is a graduate
of OBU and the Georgetown
University Law Center. Mr.
Sears is a veteran corporate
attorney whose practice
encompasses a broad range
of business transactions and
general representation of
public and private business
entities. He joined McAfee &
Taft in 2006 and is a gradu-
ate of Penn State University
and OCU School of Law.

The law firm of Joyce &
Paul PLLC is pleased to
announce that Andrea
Treiber Cutter has joined the
firm as its newest partner.
She is a 1994 graduate of the
Baylor School of Law and a
civil litigator with experi-
ence in toxic tort, oil and
gas, medical malpractice and
commercial fraud cases. She
is also admitted to practice
in Texas.

he law firm of Arnett &

Hallett announces that its
office has relocated to 5801
E. 41st St., Suite 715, Tulsa,
74135. Emma Arnett and
Eric Hallett can be reached
at (918) 270-2604. The firm
continues to provide services
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in the areas of domestic law,
estate planning, criminal law
and other general practice
areas.

Federman & Sherwood
announces that Emily J.
Seikel has joined the firm.
Ms. Seikel is a cum laude
graduate of the University
of Pennsylvania with a B.A.
in American history. She
received her J.D. from the
University of Texas School
of Law.

Toni D. Hennike
announces that she has
moved from a position as
assistant chief attorney with
the Exploration & Develop-
ment Law Department of
Exxon Mobil Corporation to
an assistant chief attorney
with ExxonMobil Production
Company. She is a 1981
graduate of the TU College
of Law. She may be reached
at (713) 656-6716, 800 Bell St.,
Houston, TX 77002.

Tamara Schiffner Pullin
has joined McAfee & Taft
as an associate whose prac-
tice is concentrated on labor
and employment and gener-
al commercial litigation in
both state and federal courts.
Prior to joining the firm, she
worked as a litigation associ-
ate with the Dallas office of
Gardere Wynne Sewell LLP
for three years and with the
Houston office of Fulbright
& Jaworski LLP for two
years. She graduated magna
cum laude with a bachelor’s
degree in journalism from
OU in 1997 and went on to
earn her J.D. with honors
from the OU College of

Law in 2001.

lass Law Firm in Tulsa is

pleased to announce
that Kurston P. McMurray
has joined the firm in an of
counsel capacity. Mr.
McMurray is an honors
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graduate from the TU Col-
lege of Law. He received his
undergraduate degree in
business administration and
fnance from San Diego State
University. He has experi-
ence in civil litigation, bank-
ing and commercial law,
business transactions and
contracts, real estate, foreclo-
sure and construction law.

Phillips McFall McCaffrey
McVay & Murrah PC
announced that Vickie J.
Buchanan has been named a
director of the firm. Ms.
Buchanan practices litiga-
tion, banking and commer-
cial law with the firm. At 33,
she is the youngest female to
be named a director in the
firm’s 20-year history.

ocial Security Administra-

tion’s Office of Disability
Adjudication and Review,
formerly the Office of Hear-
ings and Appeals, is pleased
to announce the selection of
Deborah L. Rose for the
position of Hearing Office
chief administrative law
judge in its McAlester office.
Ms. Rose has worked for the
administration for 23 years,
most recently in the Tulsa
hearing office before being
selected as a judge in Jack-
son, Miss. Ms. Rose graduat-
ed from the OU College of
Law in 1982.

im Buxton and Joe Carson

are pleased to announce

the formation of their new
law firm, Buxton Carson
PLLC. While the firm will
offer a range of legal services
in a variety of practice areas,
Mr. Buxton and Mr. Carson
will continue to focus their
practices in the areas of
insurance and personal
injury litigation. The firm is
located at 950 Landmark
Towers East, 3535 N.W. 58th
St., Oklahoma City, 73112.
The phone number is (405)
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604-5577, and the firm can
be located on the Internet at
www.buxtoncarson.com.

Podium

Allen K. Harris of
Oklahoma City recently
presented a paper titled,
“Increasing Ethics, Profes-
sionalism and Civility: Key
to Preserving the American
Common Law and
Adversarial Systems” to the
2006 Family Practice Mon-
tage X seminar co-sponsored
by Legal Aid Services of
Oklahoma and Oklahoma
Indian Legal Services Inc.
The paper was published in
the recent Symposium Issue
of The ABA Professional
Lawyer.

ohn W. Mee Jr. was a

guest speaker at the recent

Oklahoma Tax Institute
sponsored by the Oklahoma
Society of CPAs. His topic
was “2006 Estate Planning
Update: Selected Issues.”

oseph H. Paulk of Tulsa
Jhas been invited to speak

to the membership of the
American Society of Trial
Consultants at their annual
meeting in Long Beach,
Calif. The topic of Mr.
Paulk’s presentation is,
“Emerging Trends in ADR —
The Trial Consultants Role.”

Edmond attorney Jami
Fenner spoke at the sem-
inar sponsored by Lorman
Education Services titled,
“Employee Handbooks:
Everything You Need to
Know to Keep You out of
Trouble in Oklahoma,” held
recently in Oklahoma City.
Ms. Fenner addressed
handbook provisions related
to leaves of absence,
compensation and drug and
alcohol testing and use.

David A. Trissell of Falls
Church, Va., recently
spoke at the Second Annual
Homeland Security Law
Institute held in Washington,
D.C., and sponsored by the
American Bar Association
Section of Administrative
Law and Regulatory Prac-
tice. Mr. Trissell, chief coun-
sel at FEMA, spoke as part
of a panel, “State and Local
Emergency Preparedness —
Lessons Learned from
Katrina” and discussed
FEMA'’s role in Hurricane
Katrina, as well as recently

enacted legislation that
impacts the agency.

. Douglas Stump served

as a featured speaker at
the recent American Immi-
gration Lawyers Association
MidYear Conference in San
Jose, Costa Rica. Mr. Stump
spoke on employment-based
immigration law and crisis
case management.

How to place an announce-
ment: If you are an OBA
member and you've moved,
become a partner, hired an
associate, taken on a partner,
received a promotion or an
award or given a talk or
speech with statewide or
national stature, we’d like to
hear from you. Information
selected for publication is
printed at no cost, subject to
editing and printed as space
permits. Submit news items
(e-mail strongly preferred)
in writing to:

Lori Rasmussen

Public Information Dept.
Oklahoma Bar Association
P.O. Box 53036

Oklahoma City, OK 73152
(405) 416-7018

Fax: (405) 416-7001 or
E-mail: barbriefs@okbar.org

Articles for the March 10,
2007 issue must be
received by Feb. 19.

Feel like you'’ve painted yourself into a corner?

If you need help coping with emotional
or psychological stress, please call

I (800) 364 - 7886
Lawyers Helping Lawyers

Before it’s too late.e Confidential.» Responsive. ¢ 24/7
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Malleck George (M.G.)
Coury of Tulsa died Jan.

2. He was born April 7, 1919,
in Scranton, Pa., and grew up
in Bristow. After college, he
enlisted in the Army’s 45th
Division and later joined the
81st Wildcat Division. He
attended the TU Law School
at night while working at Ser-
vice Pipeline, graduating with
honors. He later worked for
Bank of Oklahoma and Big
Heart Pipeline; after retiring
he joined Coury Properties
and was active there until his
death. He was active in Tulsa
politics and the Knights of
Columbus, and he created the
Knights of Columbus Foun-
dation. He was also instru-
mental in the establishment
of Center of Family Love, a
living center for the adult
mentally challenged.

. Hayden Crawford of

Tulsa died Dec. 18, 2006.
He was born June 29, 1922, in
Tulsa and attended the Uni-
versity of Michigan, graduat-
ing in 1944. He served in the
Pacific during World War II
as torpedo and gunnery offi-
cer on the submarine U.S.S.
Spot. He was wounded in
battle and earned the Purple
Heart and a commendation
for his “courage, leadership
and inspiration to his men.”
He received his law degree
from the University of Michi-
gan in 1949. He was named
U.S. District Attorney for the
Northern District of Okla-
homa in 1954; in 1958 he was
chosen to serve as U.S. assis-
tant deputy attorney general;
two years later, he was
named U.S. assistant attorney
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general. He continued his law
practice in Tulsa from 1960 to
2005. He was a 2002 Okla-
homa Military Hall of Fame
inductee, and was involved
with numerous civic, profes-
sional, military and universi-
ty organizations. Memorial
contributions may be made to
War Memorial Park — U.S.S.
Batfish, Muskogee, or to the
Alzheimer’s Association.

. Russell Fletcher of

Midwest City died Jan. 9.
He was born Dec. 30, 1923,
near Walters, and graduated
from Walters High School in
1941. During World War II,
he served in the U.S. Mar-
itime Services, assigned to
various ships and locations
throughout the world. Fol-
lowing the war, he completed
his studies at Oklahoma
A&M College, graduating
with a B.S. in commerce in
1949. He earned a J.D. from
OCU in 1958. He worked for
Oklahoma Farm Bureau
Mutual Insurance Company
for 45 years, retiring as per-
sonnel counselor and legal
director in 1994. He was a
member of several communi-
ty and civic organizations,
including the Oklahoma City
Zoological Society, symphony
and art museum, the Okla-
homa City Elks Lodge and
the Masonic Cotton County
Lodge for more than 50 years.
Memorial contributions may
be made to the Walters Public
School Foundation or to the
United Methodist Church of
Walters.

David W. Jacobus Jr. of
Watauga, Texas, died Jan.

28. He was born Feb. 12, 1935.
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He was a 1959 graduate of
the TU College of Law. He
served on the OBA Board of
Governors from 1993 — 1995.
Mr. Jacobus was very active
with the Tulsa County Bar
Association, including serv-
ing as president for the 1989-
1990 term. He won the out-
standing TCBA Senior
Lawyer award in August
1991. He helped raise more
than $1 million for the com-
plete renovation of the Tulsa
County Bar facility and start-
ed the first monthly publica-
tion of The Tulsa Lawyer. He
also started the TCBA’s Com-
munity Outreach Committee,
which has become one of the
association’s most active com-
mittees. He also helped estab-
lished the Neil Bogan Profes-
sionalism Award, presented
both by the OBA and the
TCBA. Memorial donations
can be made to the Tulsa
County Bar Foundation.

homas N. (Buzz) Keltner

of Oklahoma City died
Jan. 11. He was born June 15,
1917, in Tishomingo and
attended OU. He withdrew
from college to serve during
World War II as a B-26 pilot
with 69 missions over
Europe, earning the Distin-
guished Flying Cross and
the Croix de Guerre from
Charles de Gaulle. He com-
pleted his law degree at OU
in 1947. He practiced private-
ly in Albuquerque, N.M., for
several years and returned to
Oklahoma to become chief
counsel to the Oklahoma
State Highway Department.
He served in several church
and community organiza-
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tions, including as a docent at
the National Cowboy and
Western Heritage Museum.
He also enjoyed golf and
coaching Little League.
Memorial contributions may
be made the St. Eugene’s
Catholic Church New Church
Fund.

Retired associate district
judge Billy Lee Martin of
Okmulgee died Dec. 18, 2006.
He was born April 15, 1925,
in Wetumka and graduated
from Morris High School in
1942. He served in the Navy
during World War II, serving
in the Construction Battalion
known as the Navy Seabees.
He later served during the
Korean conflict. He received
his J.D. from the Loyola Uni-
versity School of Law in New
Orleans in 1967, and was also
admitted to the bar in
Louisiana and Texas. After
working several years for the
Exxon Oil Company, he
returned to Oklahoma in
1978, practicing privately for
10 years, then serving for 12
years as associate district
judge in Okmulgee. He was a
long-time member and past
president of the Okmulgee

Chapter of Gideon’s Interna-
tional. Memorial contribu-
tions may be made that
organization.

Robert “Bob” Miles of Lib-
eral, Kan., died Nov. 30,
2006. He was born Sept. 4,
1953, in Beaver. He graduated
from Forgan High School in
1971, received his B.A. in gov-
ernment from N.W.O.S.U. in
1975, and graduated from OU
College of Law in 1977. He
moved to Marietta and
became the assistant district
attorney. In September 1978,
he moved to Liberal and
began practicing privately,
also serving as a part-time
county attorney. He was also
a former municipal judge in
Hooker and in Satanta, Kan.
He was also a member of the
Kansas Bar Association, the
ABA and the Kansas Trial
Association. He was active in
Jaycees, Lions Club and other
community service organiza-
tions, including service as
past president of the Liberal
Bee Jays Baseball Board.
Memorial donations may be
sent to Seward County (Kan.)
Community College Saint
baseball.

aurice E. Stuart of

Waco, Texas, died Dec.
29, 2006. He was born Jan. 2,
1915, in Lebanon, Ind., and
grew up in Oklahoma,
attending Central High
School in Oklahoma City and
earning a B.A. and LL.B. from
OU in 1938. During World
War II, he served as an
adjutant general of the 82nd
Airborne Division in North
Africa and Europe. He
earned six battle stars and
was awarded the Bronze Star
Medal with Oak Leaf Clus-
ter. He attained the rank of
lieutenant colonel and was
discharged in 1945. He set-
tled in Waco and was
involved in investments and
the oil and gas business. He
was active in the Northwest
Waco Rotary Club.

Attorney — Norman

Seminole and Hughes.

pension, etc.

Legal Aid Services of Oklahoma, Inc., is seeking an Attorney for its Norman L.O., serving Pottawatomie,

The attorney will be responsible for cases involving general law issues. Applicants are required to have
a J.D. from an accredited law school, and be admitted to practice in Oklahoma. Must have three or more
year's of previous general legal practice. Prefer legal experience with indigent individuals. Salary is
according to Legal Aid’s salary administration plan. Generous benefits including: health, dental, life,

Applicants should complete Legal Aid’s application, available for printing at this www.legalaidok.org
and a resume to: Bud Cowsert, Director of Operations, 2901 Classen Blvd., Suite 110, Oklahoma City, OK
73106 or FAX to 405.484-6111. Applications will be accepted through February 15th and thereafter until
filled. Legal Aid is an Equal Opportunity/Affirmative Action Employer.
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SERVICES

LEGAL RESEARCH AND WRITING. Brief writing,
motions, civil appeals, and trial support since 1995. Lou
Ann R. Barnes (918) 810-3755; louann@tulsacoxmail.com

TRAFFIC ACCIDENT RECONSTRUCTION AND EVALUATION OF
HIGHWAY DESIGN « BATES ENGINEERING INC

(405) 703-3182 1 (800) 299-5950

John T. Bates, P.E.
50 years engineering experience Board Certified by ACTAR

INTERESTED IN PURCHASING Producing &
Non-Producing Minerals; ORRI; O & G Interests.
Please contact: Patrick Cowan, CPL, CSW Corporation,
P.O. Box 21655, Oklahoma City, OK 73156-1655; (405)
755-7200; Fax (405) 755-5555; E-mail: pcowan@cox.net.

Digital Forensics
Computer Investigations

On December 1, 2006, new amendments to the
Federal Rules of Civil Procedure for the discovery and
handling of electronic information will go into effect:

OKDEFP offers Computer Investigations, Discovery,
Evidence Storage, and Expert Testimony.

Contact us for your FREE consultation.
(918) 85-OKDFP www.OKDFP.com

Oklahoma Digital Forensics Professionals, Inc.

OF COUNSEL LEGAL RESOURCES — SINCE 1992 —
Exclusive research & writing. Highest quality: trial
and appellate, state and federal, admitted and practiced
U.S. Supreme Court. Over 20 published opinions with
numerous reversals on certiorari. MaryGaye LeBoeuf
(405) 728-9925, marygaye@cox.net

ABRAHAM'S SINCE 1959 NATIONWIDE

BAIL BONDS

Attorney’s EXPRESS Service
DISCOUNTED Bond Fees on Referrals
OFFICE OPEN & STAFFED 2417
Toll Free 1-877-652-2245 OKC 528-8000

CIVIL APPEALS, RESEARCH PROJECTS, BRIEF
WRITING, DISCOVERY ISSUES & LITIGATION
SUPPORT. Experienced former federal law clerk will
handle state and federal appeals, draft motions and
briefs and assist in trial preparation. Amy H. Welling-
ton (405) 641-5787, E-mail: avhw@mindspring.com
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SERVICES

EXPERT WITNESSES ¢ ECONOMICS ¢ VOCATIONAL e
MEDICAL Economic Damages, Lost Profits Analysis, Busi-
ness/Pension Valuations, Employment Discrimination,
Divorce, Wrongful Discharge, Vocational Assessment, Life
Care Plans, Medical Records Review, Business/Legal Ethics.
National Experience. Call Patrick Fitzgerald. (405) 447-6093.

HANDWRITING IDENTIFICATION
POLYGRAPH EXAMINATION

Board Certified Court Qualified
Diplomate — ABFE Former OSBI Agent
Life Fellow — ACFE FBI National Academy

Arthur D. Linville (405) 636-1522

APPEALS and LITIGATION SUPPORT — Research
and writing by a veteran generalist who thrives
on wide variety of projects, big or small. Cogent.
Concise. Nancy K. Anderson, (405) 682-9554,
nkanderson@hotmail.com.

TRAFFIC ACCIDENT RECONSTRUCTION
INVESTIGATION e ANALYSIS ¢« EVALUATION ¢ TESTIMONY
25 Years in business with over 20,000 cases. Experienced in
automobile, truck, railroad, motorcycle, and construction zone
accidents for plaintiffs or defendants. OKC Police Dept. 22 years.

Investigator or supervisor of more than 16,000 accidents.
Jim G. Jackson & Associates Edmond, OK (405) 348-7930

MEDICARE - MEDICAID - HEALTH LAW Mark S.
Kennedy, P.C. Attorneys and Counselors at Law — A
Health Law Boutique concentrating practice in
Healthcare regulatory and payment matters and other
Business Services to the healthcare provider and prac-
titioner. Formerly Counsel to U.S. Department of
Health and Human Services” Centers for Medicare &
Medicaid Services and Office of the Inspector
General. Voice (972) 479-8755; Fax (972) 479-8756;
markskennedylaw@msn.com

AFARM Consultin% L.C.
Raleigh A. Jobes, Ph.D.
2715 West Yost Rd
Stillwater, OK 74075-0869
Phone (405) 372-4485 Fax (405) 377-4485
E-Mail raleigh jobes@afarmconsulting.com
[ Agricultural Economic and Business Consultant |

Will provide independent and objective analysis of agricultural
related problems. Resume and Fee schedule Sent upon request.

OKC ATTORNEY has client interested in purchasing
producing and non-producing, large or small, mineral
interests. For information, contact Tim Dowd, 211 N.
Robinson, Suite 1300, OKC, OK 73102, (405) 232-3722,
(405) 232-3746 — fax, timdowd®@eliasbooks.com.
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SERVICES

MEDICAL MALPRACTICE

Need to file a med-mal claim? Our licensed medical
doctors will review your case for a low flat fee. Opin-
ion letter no extra charge. Med-mal EXPERTS, Inc.,
www.medmalEXPERTS.com. (888) 521-3601

SIGNATURE and HANDWRITING writer identi-
fied. DOCUMENTS examined for alterations.
Specialized lab equipment. Since 1978. Certified. PAT
TULL (405) 751-1299.

|| PROFESSIONALLY WRITTEN ||

Accurate transcription/editing of:
* Briefs ® Discovery e Deposition summaries
— per the rules of civil procedure —
* Legal support since 1994
* Digital transcription or pickup and delivery
* Evenings and weekends available
Telephone:  405-816-3440
Fax: 405-773-4962
E-mail: pwl@pw-thebest.com

OFFICE SPACE

RENT: Retail /Studio/Office. 1613 N. Broadway, OKC.
Annual $8.50 sq. ft. Free parking. Ground floor. Renovat-
ed, new H/A, 2 bath, storage rooms. 4,000sf total: 2750sf,
1080sf, 65sf. (405) 326-7112.

GREAT MIDTOWN OKC LOCATION - ONE OFFICE
AVAILABLE FOR SUBLEASE. Receptionist, phone,
copier, fax, law library, kitchen, conference room and
DSL internet. Call Kathy at (405) 286-6353 or come by
3501 NW 63rd, Suite 301, Atrium Towers South (On NW
63rd at Lake Hefner Parkway).

PLAINTIFF'S ATTORNEY, OF OVER 30 YEARS OF
EXPERIENCE, in all forms of medical, insurance and
injury litigation who has an extensive knowledge in
the medical preparation plaintiff’s cases as well as in
workers” comp, ERISA cases, insurance, social securi-
ty, medical malpractice, among others, seeks a small
office and/or conference room to meet several clients
per week or be available to consult with other attor-
neys in return for the use of an office or conference
room. Contact at (405) 226-7125 or (405) 819-3914.

TULSA UTICA SQUARE AREA: Law Firm has large
office suites and virtual offices available at reasonable
rates. Receptionist, secretarial, answering service, voice
mail, conference room, telephone, copier, fax, and free
parking. (918) 747-4600.
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OFFICE SPACE

GREAT DOWNTOWN OKC LOCATION — ONE
OFFICE AVAILABLE FOR SUBLEASE Receptionist,
phone, copier, fax, law library, kitchen, conference
room and DSL internet. Call Denise at (405) 236-3600 or
come by 204 N. Robinson, Suite 2200.

POSITIONS AVAILABLE

OKC AV FIRM SEEKS ASSOCIATE with 1-5 yrs.
Experience. The attorney must be a motivated self
starter. This position allows an attorney to handle his or
her own case load with supervision. An associate is
needed with experience in insurance subrogation,
insurance defense and workers compensation defense.
Deposition experience helpful. Send resume and salary
requirements to Box “W,” Oklahoma Bar Association,
P.O. Box 53036, Oklahoma City, OK 73152.

AV RATED ENID GENERAL PRACTICE with strong
concentration in business transactions and estate
planning seeking attorney with 2+ years experience.
Compensation commensurate with experience
and performance. Brown & Associates, 201 N.
Grand, Suite 301, Enid, OK 73701 or email to
mail@brownlaw-ok.com.

MEDIUM-SIZED OKC LITIGATION FIRM with
emphasis in insurance defense seeks motivated associ-
ate with 0-2 years experience for challenging position
with responsibilities in all phases of litigation, including
research, discovery, document analysis, depositions,
court appearances, and case load management. Must be
detail oriented. Strategic thinking skills and some travel
required. Competitive salary and benefits for commen-
surate qualifications, experience and performance. Send
resume, cover letter outlining previous litigation experi-
ence, and writing sample not to exceed five pages to
Recruiting Committee, Foliart, Huff, Ottaway & Bottom,
201 Robert S. Kerr Avenue, 12th Floor, Oklahoma City,
OK 73102.

THE LAW FIRM OF HOLDEN & CARR SEEKS AN
EXPERIENCED LITIGATOR for the firm’s Oklahoma
City office. Located in downtown Oklahoma City,
Holden & Carr is an insurance defense firm with a
broad client base and a strong, growing presence in
Oklahoma City. The firm seeks attorneys with 10 years
of experience or more in litigation and, in particular,
jury trial practice. Proven track record in business
development required. Those seeking to ascend to
leadership and build on the foundation for the firm’s
Oklahoma City operations are encouraged to inquire.
The firm strives to be the best and requests nothing less
from its members, therefore strong academic creden-
tials and trial practice skills are required. Salary is com-
mensurate with experience. All applications will be
kept in the strictest confidence. To inquire, please contact
mikecarr@holdenoklahoma.com.
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POSITIONS AVAILABLE

ASSISTANT DISTRICT ATTORNEY — The Carter Coun-
ty District Attorney’s Office in Ardmore, Oklahoma, is
seeking applicants to fill an Assistant District Attorney’s
position. It is preferred that applicants have 3-5 years
criminal prosecution experience. Salary range commen-
surate with experience. Please send resume” and writing
sample to Craig Ladd, District Attorney, Carter County
Courthouse, 20 B Street SW, Suite 202, Ardmore, OK
73401.

NW OKC FIRM seeks an attorney with 1 to 5 years expe-
rience in general commercial litigation, preferably with
some transactional experience. Firm's practice is focused
on business law issues, including debtor creditor mat-
ters, real estate, corporate matters and litigation. Firm's
clients are widely diversified, including public compa-
nies and financial institutions. Must be prepared to
immediately assume substantial responsibility. Com-
pensation and benefits commensurate with experience
and abilities. All applications will be held in strict confi-
dence. Send resume and salary requirements to Box “X,”
Oklahoma Bar Association, P.O. Box 53036, Oklahoma
City, OK 73152.

THE OKLAHOMA CORPORATION COMMISSION
has an opening in its Office of Administrative Proceed-
ings, Oklahoma City, for an Administrative Law Judge
to conduct hearings within the agency’s oil and gas con-
servation jurisdiction, salary level to be determined
based upon education and work experience. Applicants
must be admitted to the Oklahoma Bar Association or
eligible for admission without examination. Preference
will be given to licensed attorneys with undergraduate
or graduate degrees in petroleum engineering or
geology. Send resume and writing sample to Ms.
Patrica Walters, Human Resources Department,
Oklahoma Corporation Commission, PO. Box 52000,
Oklahoma City, Oklahoma, 73152-2000, Telephone: (405)
522-2220, FAX: (405) 521-4983, E-mail: p.walters
@occemail.com. Deadline: February 21, 2007.

OKLAHOMA CITY INSURANCE COMPANY seeks
attorney with 0 to 2 years experience for assistant in-
house counsel position. Strong academic record
required. Ability to work independently. Submit cover
letter, resume, transcript, and writing sample to Box
“H,” Oklahoma Bar Association, P.O. Box 53036, Okla-
homa City, OK 73152.

LEGAL ADMINISTRATIVE ASSISTANT wanted for
small workers' compensation practice. Proficiency in
Microsoft Word and Macintosh computer systems.
Professional and courteous communication skills,
attention to detail, strong organizational skills and
ability to multitask required. Far northwest OKC office
located near Kilpatrick Turnpike; free on-site parking.
Casual atmosphere, excellent benefits. Salary
commensurate with experience. Fax resume and cover
letter to (405) 755-1886.

IMMEDIATE OPENING FOR EXPERIENCED PARA-
LEGAL federal and state appellate experience req’d.
Send resume to Box “I,” Oklahoma Bar Association, P.O.
Box 53036 Oklahoma City, OK 73152.
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POSITIONS AVAILABLE

IMMEDIATE OPENING FOR ATTORNEY with litiga-
tion emphasis in client-focused firm, involving both
commercial and tort matters. Must have public-interest
orientation. Must be willing to work long hours to
accomplish goals. Federal court experience a plus. 100%
health insurance provided. Salary from $50 - 75,000
based upon experience. Send writing sample and confi-
dential resume to Box “M,” Oklahoma Bar Association,
P.O. Box 53036 Oklahoma City, OK 73152.

AV-RATED OKLAHOMA CITY FIRM seeks organized
and energetic Legal Assistant with a minimum of 3 years
litigation experience. The firm specializes in civil rights,
employment law and insurance defense cases. Please
submit resume and salary requirements to Box “A,”
Oklahoma Bar Association, P.O. Box 53036, Oklahoma
City, OK 73152.

AV RATED OKC/TULSA insurance defense firm seeks
associate with 2 to 5 years experience for OKC office. Per-
sonal injury/insurance defense experience helpful. Must
have strong academic record, writing skills and ability to
work independently. Salary and benefits commensurate
with experience. Send resume to Box “N,” Oklahoma Bar
Association, P.O. Box 53036, Oklahoma City, OK 73152.

AV RATED FIRM in Ada, OK seeks associate and/
or partner. Practice includes general practice and
substantial personal injury. This is a long term career
opportunity for the right person. The situation is
workable for either the right young lawyer with some
experience or a more experienced lawyer who wishes to
live in this community. All contacts kept confidential.
Send resume to Braly & Braly and Coyne, P.O. Box 2739,
Ada, Oklahoma 74821 or, e-mail address bbclaw
@cableone.net. Contact person: Patti Sanders.

AV-RATED OKLAHOMA CITY FIRM seeks competent
& confident trial attorney with a minimum of 3 years
experience. Firm specializes in civil rights, employment
law and insurance defense cases. Position will
emphasize trial prep; must be able to conduct discovery,
take depositions and attend court proceedings
throughout the state. Please submit resume and salary
requirements to Box “P,” Oklahoma Bar Association, P.O.
Box 53036, Oklahoma City, OK 73152.

IP/PATENT ATTORNEY with at least 5 years patent pros-
ecution experience needed for large AV rated Tulsa law
Firm with exceptional reputation in local, national and
international arena. Academic, research and
writing background excellence is expected. Must be com-
mitted to highest quality of work product.
Compensation package commensurate with experience
and performance. Please send resume, transcript,
references and writing sample to Box “O,” Oklahoma Bar
Association, P.O. Box 53036, Oklahoma City, OK 73152.

TULSA AV-RATED FIRM seeks one to four year
associate for its energy practice group. Prior land/oil
& gas/real estate experience preferred. Include
resume and salary requirement and send replies to
Box “E,” Oklahoma Bar Association, P.O. Box 53036,
Oklahoma City, OK 73152.
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POSITIONS AVAILABLE

THE LAW FIRM OF HOLDEN & CARR SEEKS AN
ASSOCIATE ATTORNEY with 1-3 years experience to
fill an immediate position in their Tulsa office. Primary
practice areas are insurance defense and general civil lit-
igation. Salary is commensurate with experience. All
applications will be kept in the strictest confidence. To
inquire, please contact mikecarr@holdenoklahoma.com.

AV NORTHWEST OK FIRM seeking associate with at
least 3 years experience in two or more of the following
areas: Real estate, oil and gas, estates and trusts, busi-
ness entities and contract law. Send resume to: Box “L,”
Oklahoma Bar Association P.O. Box 53036 Oklahoma
City, OK 73152.

THE GLENDENING LAW FIRM, PLLC, AN AV RATED
SOUTH TULSA MEDICAL DEFENSE FIRM requires
two associates with 5 to 10 years of litigation/ trial expe-
rience. Excellent salaries and benefits. Respond in confi-
dence to janderson@glenlawfirm.com.

BOOKS

THE LAWBOOK EXCHANGE, LTD. Buys, sells and
appraises all major law book sets. Also antiquarian,
scholarly. Reprints of legal classics. Catalogues
issued in print and online MasterCard, Visa
and AmEx. (800) 422-6686; fax: (732) 382-1887;
www.lawbookexchange.com.

POSITION WANTED

CONTRACT ATTORNEY: Work on contract basis, bill
you on hourly rate. Handle legal matters you are too
busy to handle. Litigation, research, contract drafting,
etc. Reliable, prompt, efficient. (405) 205-1946 or
reliableattorney@gmail.com

CLASSIFIED INFORMATION

CLASSIFIED RATES: One dollar per word per insertion.
Minimum charge $35. Add $15 surcharge per issue for
blind box advertisements to cover forwarding of replies.
Blind box word count must include “Box ,
Oklahoma Bar Association, P.O. Box 53036, Oklahoma
City, OK 73152.” Display classified ads with bold
headline and border are $50 per inch. See
www.okbar.org for issue dates and Display Ad sizes and
rates.

DEADLINE: Tuesday noon before publication. Ads
must be prepaid. Send ad (e-mail preferred) in writing
stating number of times to be published to:

Melissa Brown

Oklahoma Bar Association

P.O. Box 53036

Oklahoma City, OK 73152

E-mail: melissab@okbar.org
Publication and contents of any advertisement is not to be
deemed an endorsement of the views expressed therein,
nor shall the publication of any advertisement be consid-
ered an endorsement of the procedure or service involved.
All placement notices must be clearly non-discriminatory.
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To get your free
listing on the
OBA’s lawyer

listing service!

Just go to

www.okbar.org

and log into your
myokbar account.

Then, click on the
“Find a Lawyer” Link.
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The Few, the Proud, the Undervalued

Oklahoma’s Child Support Attorneys
By Tery DeShong

Having worked as a
state child support
attorney for the past
nine years, I can attest
to the “undervalued”
portion of this title.
For all the blood,
sweat and tears state
attorneys put into
obtaining and
collecting child
support, there are few
people that we make
truly happy. Custodial
parents want their
support faster, and
more money would
be nice too! Non-
custodial parents hate
the fact that their
paychecks must be
garnished, that the
state garnishes bank
accounts and
intercepts income tax
refunds. Attorneys
for non-custodial
parents are not happy
with the powers
afforded the DHS
Child Support
Enforcement Division
by the Legislature.

Given that the vast
majority of those we
serve are so darn
unhappy all the time,
why in the world do
we continue to work
as child support
attorneys? The
money? The glory?
The day-to-day “fun,
fun, fun” environ-
ment? Not so much.
We do what we do for
the children.

504

There are 43 child
support offices in
Oklahoma, where
approximately 60
attorneys handle in
excess of 175,000
cases. Collections
statewide range from
$15 to $23 million
dollars each month,
and for this past year,
collections were in
excess of $186,544,000.
While some of the
money is retained by
the state to reimburse
state expenditures, the
vast majority of the
money goes directly
into the homes of the
child or children and
custodial parent.

Given the volume
of cases and amount
of collections, you
would think we
would make more
people happy. Oh,
there is the occasional
thank you note or
letter (I last received
a “thank you” note
two years ago) from
a happy custodial
parent who is now
getting monthly
support, but those
are the exception
and not the rule.

It is difficult at
times, not to become
depressed and over-
whelmed at the job
that lies ever before
us. We always have
new cases coming in

faster than we can
obtain collections. We
are never actually
completed with our
work, or finished at
the end of any day. It
is frustrating, time-
consuming work that
continues to be an on-
going, daily struggle
to keep our heads
above water. And

yet more than 60
attorneys “fight the
good fight” each day
in courtrooms, both
district and adminis-
trative, across the
state. We fight to put
more revenue into the
households of the
children growing up
with one or more
parents absent from
the home. We struggle
to ensure that those
the court has ordered
to pay child support
are made to comply
with that order. We
strive to do the best
we can, collect as
much as we can and
not forget these are
people’s lives we are
dealing with, not just
another case file.

Many days we
not only have to deal
with frustrated and
unhappy customers,
but we also must face
the slings and arrows
of the private bar.
When you find your-
self angry with a child
support attorney, I
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would ask that you
try and remember the
following: what we
do is analogous to an
emergency room
where everyone needs
help and is clamoring
for personal attention
RIGHT NOW. We
must triage our cases
to help thousands as
best we can; do our
utmost to obtain
support for that
family and then move
on to the next person
who desperately
needs our help.

Child support attor-
neys do a thankless
job. We do it well,
continually and with
professionalism. We
are not the enemy, or
the “evil empire;” we
are highly trained
attorneys who work
tirelessly for children.
We are your equals,
we are your col-
leagues and we are
doing the best we can
given our limited
resources. Child
Support: It’s not just a
job; it’s not just an
adventure.... It's our
calling.

Ms. DeShong is the
managing attorney for
the Tahlequah Child
Support Enforcement
Office.

Vol. 78 — No. 6 — 2/10/2007



Vol. 78 — No. 6 — 2/10/2007 The Oklahoma Bar Journal 505



