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REPORT FROM THE CHAIRMAN
by

Jim Drummond

 ANNUAL R EPORT TO THE PRESIDENT

This is the second annual report of the new Criminal Law
Section of the Oklahoma Bar Association.  As of this date, 352
members are on the roster, up from 140 a year ago.  The Section has
over $5,000.00 in its account.

The development of the Section continues to be very gratifying,
and is due in my view to our various efforts at outreach and
communication, notably our publication, Q & A, and our section
website on www.okbar.org.  Following are a list of our
accomplishments this year:

• We have published 4 issues of Q & A, with a fifth and sixth
issue likely before the annual meeting in November. Our
electronic e-mail through the OBA list-serv enables us to reach
all our membership with this publication electronically; we e-
mail it in Word Perfect, Word, and Adobe formats. The issues
are also posted on our Section website in adobe format. The
issues are typically 28-32 pages long, and feature legislative
updates, scholarly articles, humor and human interest blurbs,
and section news.

• We held our first annual meeting and breakfast at the OBA
annual meeting on November 13, 2003. About 40 members and
guests attended, and our first elections were held. Jim
Drummond was elected Chair, Rob-Wallace was elected Chair-
elect, Gina Crabtree was elected Budget Officer, and Craig
Sutter was elected Secretary. Later in the year Michael Wilds
joined the Executive Board as editor of Q & A.

• The Criminal Law Section this year joins with the Oklahoma
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Criminal Defense Lawyers Association in co-sponsoring the Criminal Law Track at the
Annual Meeting. Section member and OCDLA Board member Ben Brown serves as head
of the 2004  CLE Criminal Law Track project, including a segment co-produced with the
Family Law Section on examination of juvenile witnesses. The Section enthusiastically
anticipates producing the Track henceforth.

• We are very excited about out second annual Section Meeting and Breakfast on November
11, 2004, from 7:00-8:30 a.m.. We will offer a keynote speaker who will also provide 0.5
hours Ethics MCLE credit: Hon. Steven Taylor, District Judge, Judicial District 18, will
address the Section and guests on “Dealing With the Media In a High-Profile Criminal
Case,” derived from his experience in presiding over the Terry Nichols’ Trial.  Breakfast will
precede Judge Taylor’s presentation, and our business meeting and election will follow.

• Future plans include sponsoring more elaborate CLE programs, as well as essay
competitions in all 4 high school grades on criminal justice issues, and outreach to the
State’s 3 law schools to promote the rewards of a career as a criminal lawyer.

• The Section has decided to take positions on legislation or proposed legislation only in the
event of consensus of the three corners of our membership (judges, prosecutors, and
defenders), otherwise envisioning our mission as primarily educational and discursive.  

We have received praise for our publication efforts and programs thus far, and are confident
that our membership will continue to grow as we improve our services in the future. It has been a
wonderful beginning, and an especial pleasure for me to serve as the inaugural Section Chair. 

I can only grope for laudatory adjectives sufficient to express our appreciation for the
amazing support system provided by the Oklahoma Bar Association. John Morris Williams, Donita
Douglas, Jim Calloway, Melissa DeLacerda have all given great advice and encouragement. Jenny
Barrett has provided excellent membership support services and membership communication.
Roberta Yarbrough has always been on the ball with our budget, and Craig Combs gave us fantastic
support for our annual meeting. Carol Manning and her staff have given us great ad support. Matt
Gayle has well-maintained our website. Sandy Neal and Wanda Reese have been very helpful in
scheduling and facilitating meetings. The OBA is fortunate to have such a professional, gracious,
and exemplary staff. 

Such are the quality of these services that our costs of production have been negligible. We
fully expect to achieve a surplus from the November 11 event, and hope to make an ever widening
positive impact on the criminal justice system in Oklahoma state courts and our federal courts.

On the whole, it has been an exciting and profitable year for the Section. The commitment
of the Bar leadership to Access to Justice has been gratifying as well. I am confident that one day
our criminal justice system will be a model for the world as we continue to debate, look for
consensus, and address anomalies and inequities in our system. The Criminal Law Section intends
to play a major role in that positive evolution.

Respectfully, 
Jim Drummond
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WILL “HURRICANE  BLAKELY” 
STRIKE OKLAHOMA?

by
BARRY L.  DERRYBERRY

Federal Public Defender

On the last day of its term ending last
June, the Supreme Court issued Blakely v.
Washington, 124 S.Ct. 2531 (2004), a
decision prompting dissent Justice O’Connor
to rue that “Over 20 years of sentencing
reform are all but lost, and tens of thousands
of criminal judgments are in jeopardy.”
Within days, federal district judge Paul
Cassell in Utah ruled the Federal Sentencing
Guidelines unconstitutional, describing his
own ruling as holding “potentially
cataclysmic implications.”  The federal
circuits have responded in disarray.  On the
“basic” application of Blakely to the federal
sentencing guidelines, a law professor
described the federal circuits in mid-
September as being in a “five-way circuit
split.”  See http://sentencing.typepad.com/
(Sentencing Law and Policy website)  The
Supreme Court is holding oral arguments
October 4, 2004, on the impact of Blakely on
the federal system.  Five circuits have made
no decision, and the law in those jurisdictions
is in free fall.  Meanwhile, numerous states,
particularly those with guideline-type
sentencing structures, are seeing revolutionary
appellate rulings.

In Oklahoma, the defeat of the Truth
in Sentencing Act a few years ago, and the
attendant sentence matrices for judges to
impose, may have had the unforseen benefit
of saving Oklahoma from Judge Cassell’s
proverbial cataclysm.  Oklahoma’s status as

one of the last states to provide the antiquated
right to jury sentencing provides a relatively
safe harbor to ride out the jurisprudential
hurricane.  Yet there may be some impact
from Blakely, and conditions are ripe for
upheaval of “capital” proportions.

THE BLAKELY RULING

Ralph Blakely was charged with
kidnapping in the State of Washington.  The
statutory range of punishment was up to ten
years.  Blakely pled guilty and faced
sentencing by a judge.  However, another
statute in Washington provided that the basic
range of punishment for kidnapping (with a
firearm) was 49-53 months.  A higher
sentence was statutorily allowed if the offense
was found to be aggravated.  Blakely’s
sentencing judge found the crime to be
aggravated and sentenced him to 90 months.

The Supreme Court branded the
sentence unconstitutional because it exceeded
the maximum of the 49-53 month range.  The
five judge majority held that the 53 month
maximum of the statutory range could only be
exceeded if the aggravating fact used to
enhance the sentence was found by a jury
beyond a reasonable doubt.  A vital
qualification to this ruling is that if Blakely
had admitted the aggravating fact, say, in his
guilty plea or by stipulation, that would open
the door to the aggravated sentence.  To put it
another way, the maximum sentence the judge
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could impose was the maximum sentence
made available by the facts admitted by the
defendant.  To exceed that maximum, a jury
would have to find the salient fact beyond a
reasonable doubt.

The preceding discussion is a
simplification.  For greater depth see the
resources at http://www.dcfpd.org/ (District of
Columbia Federal Public Defender), and
http://www.nacdl.org (National Criminal
Defense Lawyers Association).

IMPLICA TIONS OF BLAKELY

Oklahoma’s sentencing structure is not
significantly impacted by Blakely because it
does not have a “guideline” approach to
sentence determination.  Blakely does not
apply to enhancements that increase the
minimum of the sentence range.  While many
statutory maximum sentences are increased by
the existence of aggravating facts, it is
standard in Oklahoma that those fact issues
are treated the same as elements and are
submitted to juries.  The dollar value that
separates petty and grand larcenies is one
example.  Arson that endangers a human life,
which removes the maximum sentence
otherwise applicable, is another. (See OUJI-
CR 2d No. 5-9A)

However, there are some places where
Blakely issues apparently lurk.  I have found
two, and there are probably more:

1)  Escape from arrest:  under 21
O.S.2001, §444, escape from arrest or
detention is a misdemeanor if the offense for
which the arrest was made is a misdemeanor.
Escape is a felony in the event of a felony
arrest.  The maximum sentence is thus
increased by the fact of felony arrest, which is
a classic Blakely situation.  To be convicted of
felony escape, it would be necessary that the
fact be admitted in the defendant’s plea, or be
found by a jury beyond a reasonable doubt.
The OUJI instruction does not call on the jury
to consider whether the arrest was a felony.
See OUJI-CR 2d, No. 6-51  Thus a defendant

charged with felony escape, and convicted by
a jury that finds the elements in Instruction 6-
51 beyond a reasonable doubt, could not be
sentenced to more than one year in county
jail.

2)  Elderly and incapacitated victims:
22 O.S.2001, §991a-17 requires a thirty day
sentence of incarceration in the case of certain
crimes committed on an elderly or
incapacitated victim.  This is an example of
where Blakely doesn’t apply, because elevated
minimums fall outside the doctrine.  However,
section 991a-20 requires an enhanced range
which may mean a maximum higher than the
maximum for the basic offense, where the
defendant has previously been convicted of an
offense against an elderly/incapacitated
victim, and faces a second conviction of such
a crime.  As is discussed below, Blakely does
not apply to the use of a prior conviction to
increase a statutory maximum.  But inasmuch
as the second conviction must be a crime
against an elderly or incapacitated victim, that
fact is apart from the former conviction issue
and would be subject to Blakely.  

There are a couple of frontiers where
the Blakely line of Supreme Court cases have
potential in Oklahoma.  These are use of
former convictions for enhancement, and
death penalty cases.  These extended
applications have not been successful, and
represent the drive to take the Supreme Court
cases to the next step and/or preserve rights in
case the Court takes that step.  This is
Supreme Court law-virtually no lower courts
have issued rulings that presage the Blakely
line of  rulings-so the fact that lower courts
have rejected arguments to expand on the
case-line is insignificant.  The future depends
on defense lawyers with the will to argue
rights that don’t exist, but should.

AFCF Enhancement
Blakely was actually a clarification of

the rule announced in the renowned Apprendi
v. New Jersey, 120 S.Ct. 2348 (2000), which
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is: “Other than the fact of a prior conviction,
any fact that increases the penalty for a crime
beyond the prescribed statutory maximum
must be submitted to a jury, and proved
beyond a reasonable doubt.”  

The exclusion of prior convictions
from the rule was based on the earlier case of
Almendarez-Torres v. United States, 118 S.Ct.
1219 (1999).   The Supreme Court itself cast
doubt on this exception when in Apprendi the
Court said: “it is arguable that Almendarez-
Torres was incorrectly decided, and that a
logical application of our reasoning today
should apply if the recidivist issue were
contested...” 120 S.Ct. at 2362  Part of the
basis for this shot at the recidivist exception’s
credibility was the acknowledgment in
Apprendi that Almendarez-Torres did not
challenge the accuracy of the fact of his prior
conviction, which “mitigated the due process
and Sixth Amendment concerns otherwise
implicated in allowing a judge to determine a
‘fact’ increasing punishment beyond the
maximum of the statutory range.” Id.
Almendarez-Torres pled guilty and admitted
to his previous convictions.

Blakely furnishes an additional reason
why Almendarez-Torres’ days may be
numbered.  Almendarez-Torres was based on
a dichotomy between elements and sentence
issues.  Id., 118 S.Ct. at 1231-32  From that
vantage, only sentencing factors which are in
essence elements invoke the right to jury
findings beyond a reasonable doubt.  The
Court concluded that “to hold that the
Constitution requires that recidivism be
deemed an ‘element’ of petitioner’s offense
would mark an abrupt departure from a
longstanding tradition of treating recidivism
as ‘going to the punishment only.’”  Id.
(citation omitted)  Blakely  appears to have
relaxed, if not abandoned, the formal
requirement that an issue have the character
(or legislative earmark) of an element in order
to invoke higher constitutional protections.
This is most evident by reading the dissents.

Justice O’Connor’s dissent stated: “Under the
majority's approach, any fact that increases
the upper bound on a judge's sentencing
discretion is an element of the offense.”  The
test now is quite practical: if a factor will lead
to the imposition of a higher maximum
sentence, Apprendi rights obtain, without any
resort to analysis of whether the legislative
branch intended the factor to create a separate
crime. 

Death Penalty
The Apprendi principle was applied to

the death penalty realm in Ring v. Arizona,
122 S.Ct. 2428 (2002).  Ring held that capital
defendants “are entitled to a jury
determination of any fact on which the
legislature conditions an increase in their
maximum punishment.” The Arizona
sentencing structure required the judge to find
the existence of an aggravating factor and
determine that any mitigation does not merit
leniency before the death penalty can be
imposed.  The Supreme Court was concerned
with whether the aggravating factor predicate
to increase of the maximum sentence to death
was, in the terms of Apprendi, “the functional
equivalent of an element of a greater
offense[.]”  The Ring Court ruled that the
death-qualifying aggravating factor must be
found by a Sixth Amendment jury beyond a
reasonable doubt.

Oklahoma already requires capital trial
juries to determine the existence of
aggravating circumstances beyond a
reasonable doubt.  However, with this alone,
no death penalty can ever be imposed.  By
statute, the jury must find that aggravation
outweighs mitigation before there can be a
death penalty.  The Apprendi standard, as
clarified by Blakely,  is that “every defendant
has the right to insist that the prosecutor prove
to a jury all facts legally essential to the
punishment.” Aggravation outweighing
mitigation is certainly a factual determination
that is legally essential to a death verdict.
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Oklahoma’s problem is the failure to require
a jury to find this fact beyond a reasonable
doubt.

This argument, in a form based on
Ring, was rejected in Torres v. State, 58 P.3d
214 (Okl.Cr. 2002).  As the discussion in
Torres reflects, Ring’s rationale heavily relied
on the Apprendi theme that a fact that
amounts to a “substantive element” is what
the Sixth Amendment applies to.  Under
Ring, “a substantive element of a capital
offense [i]s one which makes an increase in
authorized punishment contingent on a
finding of fact”  Torres held: “the substantive
element of capital murder in Oklahoma is the
jury's finding of the aggravating circumstance
necessary to support a capital sentence.  It is
that finding, not the weighing of aggravating
and mitigating circumstances, that authorizes
jurors to consider imposing a sentence of
death.”  

Torres recasts the Ring/Apprendi
standard when it focuses on what authorizes a
jury to “consider” imposing death.  The issue
is what authorizes the death penalty. After
finding aggravation, an Oklahoma jury is not
authorized to elect death.  It “considers” death
only in the truncated sense that it proceeds to
the second prerequisite factual issue that must
be determined before death is authorized:
whether aggravation outweighs mitigation.  In
addition, and most critically, this issue is no
longer controlled by Ring alone, but by the
standards of Blakely, as discussed above.
Lower court precedents based on Ring are

now obsolete.

Other potential capital issues in
Oklahoma include the assertion that appellate
courts cannot engage in Clemmons
reweighing of aggravation and mitigation,
because only the jury can perform that task.
This was addressed and rejected in Torres.
The preceding discussion supports this as a
potent claim.  

Another Ring claim that has been
raised frequently in Oklahoma capital appeals
is that aggravating circumstances must be
charged in an Information and supported at a
preliminary hearing.  See Primeaux v. State,
88 P.3d 893 (Okl.Cr. 2004)  In United States
v. Cotton, 122 S.Ct. 1781, 1783 (2002), the
Court observed that “in federal prosecutions,
[Apprendi] facts must also be charged in the
indictment.”  This is based on the Grand Jury
Clause of the Fifth Amendment, which is not
applicable to the states.  That is why the
“charging right” is not extended in Apprendi,
Ring, and Blakely, which all involve state
prosecutions.  Proponents of a state charging
right should launch from the principle
discussed in Blakely, that the “accusation”
must include the facts essential to punishment,
which must be found by a jury.  See 124 S.Ct.
at 2536  The right will have to spring from the
Sixth Amendment jury right and due process,
because the right to notice is readily satisfied
by the bill of particulars.  However, the
Supreme Court has not historically imposed
formal requirements on state charging
procedures.

Large Crim e Labs Profiled

"50 Largest Crime Labs, 2002" (NCJ 205988).  This fact sheet reports on the workload, backlog,
and estimated resources needed to meet the demand for forensic services in the Nation's 50 largest
publicly funded crime labs. See, http://www.ojp.usdoj.gov/bjs/abstract/50lcl02.htm.
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Unpublished Summary Opinion

THE OKIE SPITT ER CASE
Marquez v. State,  OCCA Case No.  F-2003-747

reported by

JIM  DRUMMOND

THEY HAVE SPITTERS IN TEXAS TOO!

FROM  THE SUMMARY OPINION BY JUDGE LUMPK IN :  We find . . . the life sentence imposed in
Count 2 [Prisoner Placing Bodily Fluids On Government Employee] is so excessive as to shock the
conscience of the Court. . . . In light of Appellant's criminal history, we modify the sentence to thirty
(30) years imprisonment. . . . [W]e can only determine it was an emotional response rather than a
reasoned response to law and evidence (emphasis added).

FROM  JUDGE CHAPEL 'S DISSENT:     I find [30 years]. . . to be similarly disproportionate to the
offense and violates the Oklahoma Constitution....  Marquez is a bad guy as is evident from his
conduct. . . .  But, here he is being sentenced for spitting on a government employee. The statutory
range of punishment for this offense for a person who has two or more prior felony convictions is
four (4) years to life.  I would modify the sentence to six (6) years.

This case is a perfect example of the need for sentencing reform in Oklahoma and this
Court's refusal to adopt any kind of meaningful standard by which to review sentences.  In this case,
Marquez beat his wife severely causing a broken arm, cracked ribs, loosened teeth, and numerous
bruises.  For this he gets one (1) year.  Thus we have succeeded in this case of proving that in
Oklahoma being a drunken jerk merits punishment of thirty times that of severely beating one's wife.

. . . . [T]his Court routinely reviews and affirms patently absurd sentences for individuals
ranging from hundreds to thousands of years whereas other individual sentences are affirmed for
the same crimes for as little as ten to twenty years.  These inane decisions are the direct result of
how this Court reviews sentences.  Presently, the Court looks at the sentence and determines
whether or not it "shocks the conscience of the court."  Courts all over the United States have
rejected . . . [this] approach, as it provides no objective standard....  We can do better than this.  Our
Constitution demands it. We ought to adopt a proportionality standard of review of sentences on
appeal.

Two Texans were charged with second-degree felony tampering with a consumer product
(i.e., spitting in a soft drink).  Allegedly, a Sonic employee pulled the prank after recognizing the
officer as one who had interrupted him and his girlfriend having a romantic interlude at a local
parking spot.  DNA samples were taken, but no test results have been disclosed.  The crime carries
up to 20 years in prison and a fine up to $10,000.   Now, that’s some expensive spit!   Lufkin Daily
News, Sep 13, 2004.
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YARBOROUGH V. ALVARADO:   CUSTODIAL

I NTERRGOATION STANDARDS FOR JUVENILES
by

Mike Wilds

The U.S. Supreme Court recently
held in Yarborough v. Alvarado held that
Juveniles have no greater Miranda
protection than Adults.  Age alone is not the
determining factor when evaluating whether
Miranda warnings should be administered
by law enforcement officers.  Rather, the
court should evaluate whether the individual
was subjected to “custodial interrogation.” 
The test for determining whether a person is
in custody for Miranda purposes involves
two considerations: (1) what are the
circumstances surrounding the interrogation,
and (2) given those circumstances, would a
reasonable person feel to terminate the
interrogation and leave?  This is an
objective standard that does not require
officers to make subjective determinations
about a person’s age.

According to the California trial
court, Alvarado was seventeen when he and
an accomplice attempted a carjacking in a
crowded parking low.  When the owner of
the truck refused to relinquish the keys, Soto
(an accomplice) shot the truck owner to
death.  Alvarado assisted in disposal of the
murder weapon.  

Several weeks later, detectives
questioned Alvarado about the carjacking
for approximately two hours about the
incident.  His parents waited patiently in the
lobby while Alvarado was questioned. At no
time did the police threaten Alvarado, and
they offered him frequent breaks.  However,
at no time was Alvarado or his parents
informed that he was free to leave.  After

making incriminating statements about the
crime, he was allowed to go home with his
parents.  Several months later he was
charged with first-degree murder.

Problems arose in trial court when
Alvarado’s testimony contradicted
statements given to detectives.  Denying
Alvarado’s motion to suppress, the
prosecutor introduced Alvarado’s out of
court statements in an attempt to impeach
Alvarado.  The trail court refused to
suppress, holding that Alvarado was not in
custody during the interrogation and no such
Miranda warnings were necessary. 
Ultimately, Alvarado was convicted and
received 15 years to life in prison.  

On habeas, the U.S. Supreme Court
held that held that a “reasonable person” in
Alvarado’s shoes would not believe he was
in custody, i.e., Alvarado was free to leave! 
Therefore, Miranda warnings were not
required prior to the interview.  In making
this decision, the Court reasoned that:

* Alvarado willingly and voluntarily
came to the interview,

* Alvarado was given frequent
breaks,

* Alvarado was not threatened or
coerced in any way,

* Alvarado was questioned only
briefly,

* The focus of the interview was on
the perpetrator of the homicide, not 
Alvarado, and



9

 STATUTORY  INTERPRETATION - SOME L IGHT HUMOR

* Alvarado went home with his
parents after the interview.

Admittedly, a “reasonable person”
must be evaluated in terms of age,
education, language barrier, familiarity with
the legal system, and mental disability. 
However, the Court held that age alone is
not the determining factor when assessing
whether Miranda warnings are mandatory. 
In Alvarado’s case, age was certainly was
not a critical factor in the custodial
interrogation equation.  It was merely one of
a myriad of factors considered by the trial
court.

The lesson to be learned from
Alvarado is that the trial court must conduct
an objective inquiry based upon the
circumstances surrounding the inquiry by
law enforcement.  Although age, education,
language barriers and mental disability are

factors to be considered, the court should
also evaluate when, where and how the
interview was conducted.  Was the
interviewee threatened or coerced, was the
duration of the interview excessive, were
breaks afforded and were the actions of law
enforcement reasonable under the
circumstances?   Admittedly, this objective
inquire is very broad and  affords trial court
latitude in determining whether  actions by
law enforcement amounted to a reasonable
inquiry or actual custodial interrogation.

Personally, I am mystified as to why
Alvarado’s parents left him alone with law
enforcement officers without the assistance
of a lawyer.  Perhaps Alvarado should file a
lawsuit against his parents for failure to
supervise.

29 O.S. § 7-403

Any person who catches or obtains fish in any manner whatsoever from the waters of this state and
such fish are dead when taken, or die as a result of such act, shall remove those fish from such
waters and shall bury or burn them, except nothing in this section shall prevent noncommercial
fishermen from returning fish remains to the lakes and reservoirs of this state.

This means that if a fish dies because you caught it, you can't eat it. You have to bury
or burn it.  However, you might get away with cooking "blackened bass."

Reported by: Carolyn Smith, Ponca City

19 O.S. § 401   

It shall be the duty of the board of county commissioners to provide for court room, jail, and offices
for the following named officers: sheriff, treasurer, register of deeds, district clerk, county clerk,
district attorney, superintendent of public schools and judge of the district court,. . . 

Ok, should anyone else be provided jail space?

Reported by Jody Nathan, Tulsa
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WAR STORIES:  PURPLE SHIELD AWARDS
to be 

Presented at the Annual Meeting

Have you or a fellow attorney been assaulted or battered by a client or victim, or a
relative of either?  Or, has a client merely gone off on you? As a judge, has a defendant ever
stormed the bench to try to get at you? When I worked for the U.S. Attorneys office, the
defendant told us she could protect herself on the streets, reached into her purse and pulled out a
can of mace.  Fortunately, it was not a firearm.  Rumor is that a client pulled a firearm in Gina
Crabtree’s office and proceeded to pop a cap....

If you have a similar or better story (we have received several already), you may be in
line to receive the Section’s “Purple Shield Award” at the next Criminal Law Section Annual
Meeting  on November 11, 2004.  We are seeking war stories from judges, prosecutors and 
defense attorneys that highlight the seriousness and dangerousness of our profession. So, if you
have been assaulted, battered or threatened by an alleged perpetrator of a crime, send an e-mail
to Mike Wilds vial wilds@nsuok.edu.  Entries must be received by October 15th to be considered
for the Purple Shield Award.

The offices of the Criminal Law Section will review the entries and award “Purple
Shields” to the best submissions.  Again, entries must be submitted via e-mail to Mike Wilds,
Editor of Q&A, wilds@nsuok.edu by October 15th for consideration.  All entries will be
reviewed by the officers of the Criminal Law Section of the OBA in order to determine who will
receive the Purple Shield Award.

Please Note: Skirmishes between prosecutors and defense attorneys do not count.  That
happens on a daily basis and the awards would be too numerous to have value.

Best Deal in Town!

OBA CRIMINAL LAW BREAKFAST
November 11th, 7:00 a.m. - 8:30 a.m.

Hear the Honorable Steven Taylor discuss, “Dealing with the Media in a High-Profile Case.”
For only $10 (members) or $15 (non-members) you receive: (1) a delicious breakfast, (2) a Criminal
Law T-Shirt, and (3) 0.5 hours of ethics CLE.  Check out the registration form at the end of this
publication.  
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DUI  L egislative  Update
by

Charles Sifers
    Charles Sifers limits his practice solely to DUI defense.  He is a Regent for NCD D and on the Board of Directors

for the Oklahoma Criminal Defense Lawyers Association.  His office owns four (4) Intoxilyzer 5000 's.  He is State

Certified both as an Operator and a Maintenance Supervisor on the 5000-D.   Mr.  Sifers lectures regularly on DUI

Defense.  He has spoken on the 5000, Ethics, Pre-Trial Investigation, and Voir Dire in nine different states and the

Cayman Islands to both lawyers and judges.  He has spoken at NCDD's Harvard program and California's Deuce

Defenders in San Francisco.  He can be contacted at (405) 232-3388 or  charles@siferslaw.com

TRACKING PENDING LEG ISLATION?

Copies of all pending legislation may be downloaded from the Legislative Services Bureau
web site at http://www.lsb.state.ok.us or you may obtain a copy of the full text of the bill by
calling the Senate Bill Distribution Office at (405) 521-5515.

NEED TO CONTACT YOUR LEGISLATOR?

You can locate your state and federal legislators by entering your address and zip code on
the state site http://www.lsb.state.ok.us.  

RELEVANT STATUTORY CHANGES  IN DUI/A PC &  DRIVER 'S L ICENSE LAWS - 2003-04

SB 46 - eff. July 1, 2003 - new assessment for DUI's 

A new sub-section was added to 47 O.S. § 11-902 (M) which requires the court to assess an
additional $100 over any other penalties for a Drug Abuse Education & Treatment
Revolving Fund. This same amendment was added to 63 O.S. 12-401(J) as a new
sub-section.  This money is ear-marked for the Drug Court and drug education. See 63 O.S.
§2-503.2 (C)(1) and (2).  However, I have NOT seen any courts assessing this yet.

HB 1804 - eff. November 1, 2003 - FTD

New Law - at 47 O.S. 11-901b - providing for a ticket for Failing to Devote Full Time and
Attention to Driving.  It can ONLY be charged in cases involving accidents.  Haven't seen
this one either . . . .

HB 2250 - Eff. June 3, 2004 - TOC Beer

TOC beer - 21O.S. §1220 - in addition to the maximum fine of $50, a separate mandatory
assessment of $100 is now required, to be deposited in the Trauma Care Assistance
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Revolving Fund.

SB 1407 - eff. June 10, 2004 - The "Anti F enimore, Haws, & Justus" DUI Bil l

1.     The DUI/APC statute (47 O.S. §11-902) and the Implied Consent statue (47 O.S. §751)
have been amended to eliminate any protections from private property. Each of the cases of
Fenimore, Haws, and Justus has been "legislated away."  From talking to various Judges and
legislators, this was the very intent of this amendment! 

"[U]pon any private road (there goes Fenimore & Haws), street, alley or lane which
provides access to one (there, too, went Haws) or multi-family dwellings (and now Justus)
. . ..".   One brief sentence, and three cases are GONE!

2.    Plus, 47 O.S. §11-902 has a new subsection (N). This, TOO, is a another form of
legislative reaction to the Fenimore case. It is requires the DOUBLING of the fine for a
conviction of ANY provision of §11-902, if the person had a child of 15 years old or
younger in the vehicle with him at the time of the offense.  Although not in the published
opinion, the record below at the district court showed that he had his nine year daughter in
the vehicle with him at the time of arrest.

3.    Although the original bill included it, this bill DID NOT change anything relating to
parking lots, however. Pletcher v. State ex rel. Dept. Of Public Safety, 2003 OK 117, is still
governing on that topic.

HB 1899 - eff. date - November 1, 2004 (see HB 2336) - CDL Revocations

1.    All CDL applicants for haz-mat endorsement must have an OSBI & FBI criminal
records check before issuance, amending 47 O.S. §6-106.

2.    Almost all prior provisions of 47 O.S. §6-205.2 (CDL license revocations) which used
to apply ONLY if the driver was operating a commercial vehicle when the act was
committed, have been amended to apply to any vehicle, even if the driver is operating the
family sedan, and not just a commercial vehicle!

- Any person with a class A, B, and/or C license will have that license disqualified/
revoked for:

- 60 days for a first conviction;

- 120 days for a second conviction within 3 years; and,

- One year for a third conviction within 3 years of a railroad highway grade crossing
offense. NONE OF THESE revocations can have a modification or work permit. See
§6-205.1(D)(from HB 2336 - eff. July 1, 2004).

3.     A conviction includes even a plea of guilty or nolo. See §6-205.2(A)(4).
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4.     Any person with a class A, B, and/or C license will have that license revoked for ONE
(1) YEAR (remember no modifications for this period of time!), if he:

                   - Refuses a breath test

                   - Takes a test and "scores" .04% BAC or higher

                    - Is convicted of DUI or APC

                    - Fails to stop and render aid to an accident

Is convicted of any Felony (as long as its NOT drug manufacturing or distribution) which
involves a vehicle in it's commission.

For any person with a class A, B, and/or C license, who has any of the above occur a second
time (no time limit or "look back period"), the revocation period is FOR LIFE!

5.  A SINGLE conviction of a manufacturing OR distribution of drugs while operating ANY
vehicle will revoke the class A, B, and/or C licenses FOR LIFE!

HB 2336 - eff. July 1, 2004- License changes/revocations and modifications

Made all the changes relating to CDL's in HB 1899 above to go into effect September 1,
2005.

Made any modification of any revocation of license eligible ONLY if a class D license. See
47 O.S. §6-205.1(A)(1).

Added that modifications available through appeals under 47 O.S. 6-211 (appeals from
implied consent hearings at the DPS) are ONLY available to class D license holders ONLY.

HB 2265 - eff. July 1, 2004 - Ignition Interlocks, Implied Consent Hearings, & BOT Rules

- Ignition interlocks are NOW under the auspices of the Board of Tests and must be
approved by that Board. See 22 O.S. §991a(A)(7)(d); 47 O.S. §11-902(J); 47 O.S. §754.1.

- The BOT shall promulgate rules concerning interlocks in Oklahoma. See 47 O.S.
§754.1(D).  Also, they are to be set at .02%, instead of the previous .04%, for "failure."

- Chemical test can be conducted and analyzed by Labs which are exempt of the approval
of the Rules of the BOT and still be admissible (see HB 2435 above). See 47 O.S. §752(D),
(E), (H). However, these labs must make a report available to law enforcement, the DPS and
the arrestee or his attorney. See 47 O.S. §752(J).

- The issue of whether a test was conducted in accordance with the Rules of the BOT in
Implied Consent Hearings was REMOVED! See 47 O.S. §754(F). However, §756 and §759
STILL require this compliance for admissibility in any court. These statutes were NOT
changed.



14

- Also, §754 (F)(1)(d) has been amended and is expected to cause the DPS no small amount
of problems. It now requires that it must be proved that:

"[T]he person was informed that a separate testing of the sample taken by the
Intoxilyzer (this USED to indicate a Breathalyzer) can be analyzed by the person at
his or her own expense within sixty (60) days of the test date"

This is NOT being done and is not GOING to be done by the BOT.

SB 973 - eff 9-1-04 - Reinstatement Fees

 Reinstatement of revocations of license for DUI & Implied Consent will have an additional
fee assessed to go to the Trauma Care Assistance Revolving Fund of $200. As a result, the
reinstatement fee will now be $300 instead of $100. See 47 O.S. §6-212(C).

HB 2600 - eff. November 1, 2004 - Reinstatement fees

No Insurance or Points revocations will have the above $200 assessment added to
reinstatement of THOSE revocations as well.

HB 2435 - eff. date November 1, 2004 - Approved Laboratories for Testing

Collection or analysis of blood, breath, saliva and/or urine NO LONGER must be drawn by
a Board of Tests for Alcohol and Drug Influence ("BOT") approved person or facility. ANY
laboratory accredited by either the American Society of Crime Laboratory
Directors/Laboratory Accreditation Board (ASCLD/LAB) or the American Board of
Forensic Toxicology (ABFT) is automatically approved and exempted from these BOT
requirements. In other words, any test done by one of these labs is automatically admissible.
This means that the O.U. Health Science Center's lab is NOT the only one available to us
now. Plus, since OU did NOT do re-tests for DRUGS, we can now use OTHER labs and the
problems of "is  BOT approved?" are gone. This is not particularly bad news. This bill
amended 47 O.S. §759.

HB 2299 - eff. date November 1, 2004 - Driving Under Revocation/Suspension

47 O.S.§6-303 - -  DUR/DUS punishments change as follows:

- Cause of revocation or suspension was non-alcohol or drug related  -  1st offense

- $100 to $500 fine and/or one year to do  -  2nd offense - $200 to $750 fine and/or
one year to do  -  3rd offense or more - $300 to $1,000 and/or one year to do

- Cause of revocation or suspension was alcohol or drug related  -  1st offense - $500
to $1000 and/or one year to do  -  2nd offense - $1000 to $2000 and/or one year to
do  -  3rd offense or more - $2000 to $5000 and/or one year to do.

There is NO limit or "window" during which this "stacking" occurs.   In other words, this
is whether the priors occurred ANY TIME in the person's life.
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ABA  DECLARES:
 DUI  DEFENSE IS A SPECIALTY AREA OF LAW

reported by 

CHARLES SIFERS

ANY FINE collected for 2nd or 3rd offenses will ALL go to the Trauma Care Assistance
Revolving Fund . . . ALL OF IT!

- 47 O.S.§17-101 & §17-102 - Any crime found 47 OS §10-101 to §14-121
committed while the person's license is revoked or suspension, the fines, costs, and
fees SHALL BE DOUBLED.  One half of the fine collected will go the Trauma Care
Assistance Revolving Fund.  It should be noted that the crimes in this group of
sections include:  Leaving the Scene of an Accident, DUI, APC, Reckless Driving,
Failure to Devote Time and Attention to Driving, Negligent Homicide, ANY
PARKING violation, ANY BICYCLING violation, ANY MOTORCYCLING
violation, any equipment violation, any Seat Belt violations!   This amendment
includes both misdemeanors and felonies.

Some of you may recall an article that I wrote that was published earlier this year in the OBA
Criminal Law Section's Q & A, arguing that DUI Defense is a specialty area of law.  In that article,
I, also, suggested that the ABA was moving that direction to recognize that position.  As of the
publication of that article, it had already acknowledged that DUI certainly looked like an area of law
that should fit it's standards.

 

Well, history was made yesterday.  

The ABA's Standing Committee on Specialization announced it's accreditation of DUI
Defense as a specialty area of law with the Board Certification program of The National College for
DUI Defense ("NCDD") (see www.ncdd.com and http://www.ncdd.com/dsp_certification.cfm) as
being recognized as the certifying entity in this specialty.  It is the only place that achievement of
Board Certification in this specialty area of law can be done.  As fellow Regent of the NCDD, Troy
McKinney, just said on another list serve:  This is "[o]ne giant step for DUI Defense."

Charles Sifers  

Regent, NCDD
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UPDATE ON FEDERAL L EGISLATI ON
BY

M IKE WILDS

PRESIDENT BUSH SIGNS 

IDENTITY THEFT BILL 

 On July 15, President Bush signed a
new law, HR 1731, that increases criminal
penalties for identity theft.  The his law
creates a crime of "aggravated identity theft."
Those convicted of “aggravated identity theft”
would have a mandatory sentence of two (2)
additional years beyond the penalty for the
underlying crime.  Those who steal identities
in conjunction with a terrorist act would get a
mandatory five (5) extra years in prison.

--------------------------------------------

PRESIDENT BUSH SIGNS 

RIGHT TO CARRY LAW

President Bush signed a new law
making it legal for law enforcement officers
to carry firearms anywhere in the county.
Known as the “right to carry,” this law allows
off duty officers to carry their firearms
anywhere in the nation regardless of state or
local firearm restrictions.  What H.R. 218
does not grant is the jurisdiction (legal
authority) to make arrests beyond the arrest
powers that a normal citizen might have.  

Understandably, this new law may put
some officers in harm’s way when it comes to
civil lawsuits arising when an off duty officer
uses “unauthorized or excessive force” in a
foreign jurisdiction.  Furthermore, issues

concerning officer safety, adequate firearm
training standards, officer identification and
citizen safety are certain to arise.  Finally,
what is an officer’s duty to “serve and
protect” when the officer is armed, yet in a
foreign jurisdiction?  Will the officer be
subject to failure to act civil lawsuits?

-----------------------------------------------------

SENATE COMMITTEE PASSES

 ANTI -GANG BILL

On June 24, the Senate Judiciary
Committee approved S. 1735, a bill that
would increase federal law enforcement's role
in combating gang violence.  This bill,
sponsored by Chairman Orrin Hatch (R-UT)
and Sen. Dianne Feinstein (D-CA), would
make it a federal crime to participate in a
"criminal street gang."  According to the bill,
a “criminal street gang” is defined as three or
more people who cooperate to commit two or
more "gang crimes."  Violators would be
subject to up to 30 years in prison.

Those crimes would include violations
of existing federal or state laws against such
acts as murder, kidnaping, sexual assault and
burglary, as well as federal laws against
possession of false identification documents
and money-laundering.  

It would also establish a new offense
for recruiting people to commit gang crimes,
punishable by up to 20 years in prison, with a
minimum sentence of 10 years if the recruit is
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COACHING THE W ITNESS!

WHY IS IT FUTILE TO TAKE NUCLEAR DNA FROM A TEXAS PROSECUTOR?

a minor.  Recruiting gang members would
also be a new federal offense, punishable by
up to five years in prison if the recruit is an
adult, and up to ten years if the recruit is a
minor.

------------------------------------------------

ALL 50 STATES HAVE PASSED

L OWER DRUNK DRIVI NG L IMIT

In July, Delaware became the last state
to lower its legal blood alcohol limit from .10
to .08 percent.  Currently, all fifty states plus
Puerto Rico and the District of Columbia,
have adopted the .08 BAC limit.

States adopted this standard in
compliance with a federal government
legislative mandate penalizing states who
failed to comply with the national standard by
removing 2 percent of their federal highway
funds in fiscal year 2004.

According to the National Highway
Traffic Safety Administration, a 170-pound
man would need to consume four drinks in
one hour to reach the .08 limit.  A 137-pound

woman would reach the same level of
intoxication after three drinks in one hour.
But, who is ready to trust the Federal
Government mathematical accuracy!

------------------------------------------------

ADVANCING JUSTICE THROUGH THE

 DNA  TECHNOLOGY ACT OF 2003

 (S-1700)

This bill was passed by the House last
year and, if approved by the Senate, would
authorize $1 billion over five years to improve
forensic laboratories and test biological
evidence for DNA testing of individuals on
death row.  One-third of the money would go
toward improving the defense bar for capital
case indigents.  

However, the Senate Judiciary, under
the leadership of Sen. Jon Kyl (R-AZ), does
not appear to favor the bill.  This is
unfortunate in that the bill earmarks $755
million over five years to eliminate the current
backlog of over 300,000 DNA specimens
awaiting analysis in crime labs. 

Adam Martin, acting as his own lawyer, called his brother Michael as a character witness
(even though he knew that Michael had already pleaded guilty to being Adam's partner on four
robberies).  Adam asked if his brother had ever committed any crimes.  Predictably (that is, to
everyone except Adam), Michael responded, "Yeah. You were with me on four different bank
robberies, Adam. You know that!"  Reported in the Austin American-Statesman, 6-29-04.

Answer:  Their Nuclear DNA is an exact replica of their Mitochondrial DNA (ok, for those DNA
challenged individuals, Mitochondrial DNA is matriarchal in nature).
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OVER-RELI ANCE
  ON  INCARCERAT ION

The ABA Justice Kennedy
Commission has called for a “get smart” on
crime approach to incarceration.  According
to the report, America's criminal justice
systems rely too heavily on incarceration and
need to consider other, more effective
alternatives.  As stated by ABA President
Dennis W. Archer, "For more than 20 years,
we have gotten tougher on crime.  We now we
need to get smarter. We can no longer sit by
as more and more people-particularly in
minority communities-are sent away for
longer and longer periods of time while we
make it more and more difficult for them to
return to society after they serve their time.

The commission noted that the United
States imprisons more people than any other
country in the world with more than 2.1
million people behind bars.  Of that number,
some 650,000 will be released this year, many
of whom do not have jobs or support groups
to assist in their reentry process.  According to
the commission, society needs to provide
alternatives to incarceration for offenders who
would benefit from substance abuse and
mental illness programs, and Congress needs
to revamp some laws (such as minor drug
convictions where offenders are permanently
ineligible for federal student loans, housing
assistance or public assistance).

The Commission called on Congress
to repeal mandatory minimum sentences with
respect to drug crimes.  "Mandatory minimum
sentences tend to be tough on the wrong
people." The commission's report notes that
the average federal drug trafficking sentence

was 72.7 months in 2001. By comparison, the
average federal manslaughter sentence was
34.3 months, the average assault sentence was
37.7 months, and the average sexual abuse
sentence was 65.2 months. Additional
Commission recommendations include:

* repeal mandatory minimum
sentences;

* study and fund alternatives to
incarceration for offenders who may
benefit from treatment for substance
abuse and mental illness;

*  develop and implement policies and
procedures to combat racial and ethnic
profiling;

* implement prison policies and
programs that assist prisoners in
preparing to reenter society;   

* establish community partnerships
that include corrections and police
officers, prosecutors, and community
representatives committed to
promoting successful reentry into the
community;

* expand the use of executive
clemency to reduce sentences; and

*   establish criminal justice racial and
ethnic task forces to study and make
recommendations concerning racial
and ethnic disparity in the various
stages of the criminal justice process.

See, “Commission,” www.abanews.org.
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M ASSACHUSETTS DEMA NDS “C AUTION ”  

When Custodial Interrogations Are Not Electronically Recorded

Law Enforcement Departments
Support Electron ic Recording of Custodial Int errogations

The Massachusetts Supreme Court
ruled that judges should begin instructing
juries in criminal trials to weigh "with great
care and caution" the voluntariness of
confessions where the entire interrogation was
not recorded.   The Court held in Comm. v.
DiGiambattista, SJC-09155 that defendants
are entitled, upon request, to a jury instruction
concerning the need to evaluate an alleged
statement with particular caution if it is the
product of an unrecorded custodial
interrogation or unrecorded interrogation at a
place of detention.  The Court further held
that where the voluntariness of the confession
is at issue at trial, the "jury should be advised
that  the absence of a recording infers that the
Commonwealth  has failed to prove
voluntariness beyond a reasonable doubt.
However, the Court expressly declined to
require suppression of unrecorded statements
because it was "hesitant to formulate a rigid

rule of exclusion, and all its corollary
exceptions and modifications."  Slip Op. at 10.
The recording must be electronic, "at least an
audiotape recording of the complete
interrogation," id., and the defendant is
entitled to the instruction without regard to the
reasons for the state's failure to record.  Slip
Op. at 11. Unquestionably, the Court has
expressed a preference that such
interrogations be recorded whenever
practicable, and cautioning the jury that,
because of the absence of any recording of the
interrogation in the case before them, they
should weigh evidence of the defendant's
alleged statement with great caution and
care."  Slip Op. at 10.  

http://www.boston.com:80/news/local/articl
es/2004/08/17/sjc_backs_police_taping_of_
confessions. 

The Center on Wrongful Convictions at Northwestern University School of Law recently
reported that 238 agencies in 38 states currently electronically record custodial interrogations.
According to the report, the majority of law enforcement agencies surveyed were very satisfied with
the results derived from recording the interrogations.  Furthermore, surveyed officers reported that
electronic recording of custodial interrogations “benefits suspects, law enforcement, prosecutors,
juries, trial and reviewing court judges, and the search for truth in our justice system.” 

“This reform in interviewing and interrogation practices suggests that the overall benefit of
electronic recording in custodial cases is not only feasible, but may have an overall benefit to the
criminal justice system.”  For the full report, go to  

http://www.law.northwestern.edu/depts/clinic/wrongful/Causes/CustodialInterrogations.htm
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M ANDATOR Y CONTINUI NG L EGAL  EDUCATION  REQUIREMEN TS 

JUST GOT EASIER 
by

Stanley E. Manske,  MCLEC   Chairperson 

We heard how impressed you were when we started keeping track of the OBA
MCLE-approved seminars you attend. You seemed to be even more impressed when you were able
to check your MCLE record online. Earlier this year, almost 5,000 OBA members filed their 2003
Annual Report of Compliance online. We hope that you will continue to be impressed when you
learn about the latest change.

At its June 2004 meeting, the Board of Governors approved the MCLE Commission's
proposed addition to the Rules of the Supreme Court of Oklahoma for Mandatory Continuing Legal
Education:

Rule 7, Regulation 5.1     Commencing with calendar year 2004, the MCLEC shall deem
a member to have fulfilled the reporting requirements and to have reported as required by
the Rules of the Supreme Court of Oklahoma for Mandatory Continuing Legal Education
if the official records of the OBA indicate the member is in compliance with the minimum
educational requirements or exempt from compliance for the year in question.

Caveat:  It shall remain the responsibility of each member to review the accuracy of the OBA
records and reports, and to be assured that exemption or compliance is recognized by the MCLEC.
Reports and records are available for member review by logging on to "my okbar" on the
www.okbar.org website.

WHAT DOES THIS MEAN?

If the MCLE records are accurate and indicate that you have a minimum of 12 hours of
approved CLE credit, including at least one hour for legal ethics by Dec. 31, you are not required
to file an annual report of compliance.

Your exemption will automatically be recorded for you by the MCLEC if you are a new
admittee or have attained the age of 65. You are still required to file the Annual Report of
Compliance each year to report other exemptions or if your MCLE record does not show sufficient
credit to meet your requirement by Dec. 31.

QUESTIONS?  For questions, contact me the OBA MCLE department or me at (405)
416-7009, (800) 522-8065 or by e-mail at mcle@okbar.org. 
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YOUR HELP IS NEEDED IN CREATING A

NEW CRIMINAL LAW OBA BROCHURE

We are in the process of creating a two-page brochure (similar to those distributed by the
OBA for family law and probate) that describes the Criminal Justice System and some vocabulary
terms.  This brochure would be available through the OBA for distribution, and would available to
defendants in criminal cases.  The idea is to create a brochure that can be used by defense attorneys
as well as prosecutors.

To date, Sonja Porter and Kevin Adams have responded with suggestions.  Where are the
ideas from the prosecutors?  Please review the following skeleton template and provide any
additions, deletions, or comments to Mike Wilds via e-mail at wilds@nsuok.edu.

                                                                                                                                   

CRIMINAL LAW AT A GLANCE

Crimes: Crimes are generally classified as a felony or a misdemeanor.  To be a felony, the
punishment listed in the statute is generally one year or greater and the place of incarceration is
prison (rather than jail).  However, an individual may be convicted of a felony, receive probation
and not step inside prison walls.

 

Cri minal Proceedings: Terminology in criminal proceedings is often confusing.  To assist in
diffusing this confusion, the following is an analysis of the criminal proceeding process.

1. Arrest and Booking (sometimes called an arrest and booking report)

2. Initial  Appearance:  The magistrate advises the arrestee of charges, bond is set and a date
for a preliminary hearing is usually set.

3. Pre-Preliminary  Hearing or Announcement Dockets:  Reports to the court are due,
discovery requests are formalized and charges are formalized for the Preliminary Hearing.

4. Preliminary  Hearing or Waiver of Hearing:  The purpose of this hearing is to make sure
probable cause (probability that a crime has been committed and you committed the crime -
enough evidence to go forward) exists to support the charge.  If the elements for probable
cause of the crime do not exist, the attorney will demur to the evidence (essentially request
the charge to be dismissed).  If a plea bargain is agreed upon, there is no need for the judge
to review probable cause for the crime.  Defendants may, but do not have to, present
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evidence.  However, the defense attorney can ask questions to any witnesses presented by
the prosecution.  This hearing is under oath.  Based on a finding of probable cause, the judge
will determine if the defendant should be bound over for trial.  Note: this is called a
sounding docket for misdemeanors.

5. Pretrial  and Pretrial Motions: A motion is a request to the judge.  These motions might
be a Demur (dismissal), Motion to Quash (dismissal due to insufficient evidence), Motion
to Suppress (evidence), Notice of Alibi, Motion for Discovery (of evidence) and Briefs
(arguments) in support. 

6. Jury  Call Dockets: This is the selection of the jury from a jury pool called a venire.  Jurors
who are prejudiced may be eliminated from the jury pool and your attorney has some
peremptory challenges that may be used to balance the jury.

7. Plea Docket: This is where the defendant enters a guilty plea or no contest plea to accept
an offer by the prosecutor or asks the Judge to sentence according to what is called a “blind
plea.”

8. Jury Trial or Bench Trial  (where the judge determines the verdict)

Opening Arguments - a summary of the case and the evidence to be presented.

Direct Examination - the first interrogation or examination of a witness.

Cross Examination - an examination of a witness by a party opposing that witness.

Closing Arguments - a summation of the case and the evidence presented.

Jury Instr uctions - directions given by the judge concerning the case.

Jury Deliberation and Verdict.

Sentencing - if convicted, a defendant can be given either jail or prison time, a suspended
sentence, or split time (some incarceration time and the remainder on probation).  If the
defendant violated the conditions of parole, the DA can issue a warrant and ask the Court
to revoke the suspended sentence.  This can result in the defendant being locked-up for the
length of the suspended sentence, regardless of how much time is left.

Deferred Sentence - This is not a conviction.  It is a period of probation that may include
up to 90 days in the county jail.  Once the deferment time expires, the case will be dismissed.
Once dismissed, your attorney may file for an expungement of the plea of guilty, but the
arrest charge will stay on your record.  If you violate the conditions set by the court, the DA
can issue a warrant and ask the Court to accelerate the sentencing date and seek a conviction
based on the guilty plea.

The defendant must be present at all of the above steps or a bench warrant might be issued for their
arrest.
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YOUR RIGHTS UPON ARREST

The Right to Remain Silent: Upon custodial arrest, you have the right to remain silent.  This is
guaranteed by the Fifth Amendment.  You do not have to answer any questions or make any
statements.  Anything you say or write could be used as evidence against you.  As soon as possible
after your arrest, request the presence of an attorney.  

The Right to say No to a Request to be Searched: You may say “no” unless the law enforcement
officer has a search warrant.

The Right to be Represented by an Attorney:  The Sixth Amendment provides that "in all
criminal prosecutions, the accused shall enjoy the right . . . to have the assistance of counsel for his
defense." A judge must appoint an attorney for indigent defendants at government expense only if
the defendants might be actually imprisoned for a period of more than six months for the crime.

The Right to Confront Witn esses:  The "confrontation clause" of the Sixth Amendment gives
defendants the right to "be confronted by the witnesses against" them. This clause gives the right
to cross-examine witnesses, and the right to require the witnesses to come to court and confront
those witnesses.  The Sixth Amendment prevents secret trials, and except for limited exceptions,
forbids prosecutors from proving a defendant's guilt with written statements from witnesses who do
not appear in court.

The Right to a Jury Trial :  The Sixth Amendment to the U.S. Constitution gives a person accused
of a crime the right to be tried by a jury.  This right may be waived for a Bench Trial where the
judge determines guilt.  If a decision by the jury is not unanimous, the verdict is a "hung jury," and
the defendant will go free unless the prosecutor decides to retry the case. 

The Right to a Speedy Trial:   The Sixth Amendment gives defendants a right to a "speedy trial."
However, no time limits are set.  Judges review the circumstances on a “case-by-case” basis.  Some
factors for consideration include: reasons for the delay, whether the delay has prejudiced (harmed)
the defendant's position, and if the defendant caused the delay.

Bail:   Bail may be allowed by the judge.  Bail may be made by a bail bondman through a surety
bond or by an individual who posts their own money or property (i.e., a personal recognizance
bond).   The surety, property or money posted is forfeited if you fail to show for trial.  Also, a
warrant for your arrest will be posted if you fail to show for trial.

---------------------------

Again, this is your criminal law section.  Please review the draft brochure and take the time
to respond with comments to Mike Wilds, wilds@nsuok.edu or call 918-449-6532.  We would love
to hear from some prosecutors on the development of this brochure.
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*** JOIN ***

THE OKLAHOMA CRIMINAL DEFENSE L AWY ERS ASSOCIATION

The Oklahoma Criminal Defense Lawyers Association represents the largest criminal
defense association in Oklahoma.  Each year the OCDLA sponsors and co-sponsors several
successful seminars and is extremely active in the media and legislative affairs.  Outstanding
members are recognized each year at the Annual Meeting held in conjunction with the OBA’s
Annual Meeting.  

By joining the OCDLA, you automatically receive a copy of My Little Green Book (a must
for trial preparation), The Gauntlet (a quarterly journal of legal information mailed to over 700
criminal defense attorneys, judges, courts and law libraries throughout Oklahoma and surrounding
states), and automatically qualify to become a member of the OCDLA Chat Room (an online chat
room where critical information is shared in record time regarding issues concerning pending
litigation, legislation or media news).  You also receive discount admission to the Criminal Defense
Institute held in Norman, Oklahoma.  With these discounts and the free materials provided each
year, and membership in the Chat Room, OCDLA membership more than pays for itself each year.

OKLAHOMA CRIMI NAL DEFENSE LAWYERS ASSOCIATI ON
2004  MEMBERSHIP  APPLICATION

[ ]    $150  Sustaining Member [  ]  $75   Affiliate (allied non-lawyers)

[ ]    $  75  Regular Member (OBA member 3+ years) [  ]  $35    Student Membership

[ ]    $  50  Regular Member (OBA member 3 or less years)                      Law school 

[ ]    $  50  Public Defender / O.I.D .S. Rate                      Graduation date

[ ]    $  30  Grimes Criminal Law Outline

Name (printed)                                                                                                                         

OBA Number                                            County                                                                     

City                                                                                              State                    Zip             

Telephone (          )                                 _E -mail                                                                      

Payment Method:    Check          Visa        MasterCard       Discover         AMX          

Credit Card Number                                                                                        Exp. Date                  

By submitting this application, I verify that I am not a prosecutor, a member of law enforcement, or a judge.

                                                                          

Signature

Mail to  OCDLA,   P. O. Box 2272,  Oklahoma City, OK  73101-2272
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THE CRIMINAL LAW SECTION OF THE OBA
JOIN US TODAY - Only $15.00!

Oklahoma Bar Association

ATTN : Jenny G arcia

P.O. Box 53036

Oklahoma City, OK 73152-3036

Dear Jenny:

Please enroll me as a MEMBER OF THE  OBA  CRIMINAL L AW SECTION .  I understand dues for 2004 will be $15 and have

enclosed a check made to the OBA Criminal Law Section.

Name (printed)                                                                                                                                                                 

OBA Number                                         County Where Office is Located                                                                     

Address                                                                                                                                                                            

City                                                                                    State            Fax                                                                     

E-Mail Address                                                                                                                                                                

Thank you for your assistance.

 Sincerely,

                                                                          

(Your signature is required)

OBA ANNUAL MEETI NG

 Mark your calendar for Nov. 10-12 at the Sheraton (formerly Westin) in downtown
Oklahoma City.  Alabama civil rights attorney Fred Gray will be the luncheon keynote speaker.
Online registration is now available at http://my.okbar.org.
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GREETI NGS
ALL FEDERAL , STATE , TRIBAL AND M UNICIPAL JUDGES IN OKLAH OMA

This is to extend an invitation to become honorary and perpetual members of the Criminal
Law Section of the Oklahoma Bar Association during your terms of service as judges in Federal,
State, Tribal and Municipal Courts.  You will receive full benefits of membership: member
discounts for events and CLE, and a subscription to our free quarterly electronic newsletter, Q&A,
which has already drawn considerable praise in its first three issues. As a new member, you will
receive all back issues for the current calendar year by e-mail in Adobe PDF format. You will also
receive the McCoy Gazette as periodically updated by Gloyd McCoy, noted Oklahoma appellate
attorney.

The Criminal Law Section is eager to establish dialogue on criminal justice issues between
all three sides of our system’s triangle, and we hope you will accept our free offer as soon as
possible, so that you may enjoy the rewards of membership.

HONORARY / COMPLI MENTARY REGISTRATI ON FORM FOR JUDGES

Please enroll me as An Honorary Judicial Member of the OBA Criminal Law Section, and add me to the e-

mail list. I understand that all services are complimentary and that this membership is perpetual as long as

I am on the bench of any State, Federal, Municipal or Tribal Court.

Name (printed)                                                                                              OBA Number:                           

Jurisdiction Where Sitting                                                                                                                               

Address                                                                                                                                                            

City                                                                              State:                                  Zip Code                          

Phone                                                    Fax                                           Cell                                                  

E-Mail Address: (required)                                                                                                                            

                                                                               

(Signature)                             

  

  Mail t o:  Jenny Garcia, Oklahoma Bar Association, P.O. Box 53036, Oklahoma City, OK  73152
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ANNOUNCING THE SECOND ANNUAL BREAKFAST MEETING OF THE

CRIMINAL  LAW SECTI ON **  OKLAHOMA BAR AS SOCIATI ON

November 11, 2004: 7:00 a.m. - 8:30 a.m.

Cox Convention Center (Room # TBA) Oklahoma City, Oklahoma

Featuring Our Distinguished Keynote Speaker

HON. STEVEN TAYLOR, DISTRICT JUDGE

 

 “DEALING WITH THE M EDIA IN A HIGH-PROFILE CRIMINAL CASE”

ATTENDANCE CONFERS 0.5 HOURS ETHICS MCLE CREDIT

! The cost of the breakfast, CLE, and one Section T-shirt –  for members  -- is $10.00

($15.00 IF Y OU REGISTE R A FT ER OCT.  18).  The cost for non-members and guests is $15.00;

Extra T-shirts will be sold separately for $10.00 at the event. The menu will again be plated service
and will be delicious! 

! NON-MEMBERS: Join now for 2005 and receive membership treatment.   Send $15 to the address

below by Oct. 18 and earmark it as 2005 section dues.  Be sure to include the reduced registration

($10) for the breakfast, 0.5 hours CLE and the Section T-shirt!

 

! WE NEED SECTION MEM BERS OF ALL PERSUASIONS –  prosecutors, judges and defenders --

to be present to approve a change in our C onstitution and By-Laws, to elect our officers, and to

discuss and vote on our educational and policy agenda.

! PLEASE  REGISTER EARLY FOR THE  BREA KF AST: We will need a head count to insure the

reserved room will accommodate everyone.

Registration form for the annual meeting is online  at www.okbar.org.  It is not necessary to register for the

annual meeting to attend this breakfast, although you are certainly encouraged to attend!

------------------------------------------------------ cut here -----------------------------------------------

Please reserve ___place setting(s) for the Criminal Law Section Annual Breakfast Meeting

                                                                                                                    

Criminal Law Section Member Name OBA #          # of guests

My check for $___________ is enclosed.    Telephone Number: (       )                             

 

M ail to: Jenny Barrett , OBA Section Membership Coordinator, PO Box 53036, Oklahoma City, OK.  73152
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COMMITTEE MEMBERS

CRIMINAL  LAW SECTI ON

OKLAHOMA BA R ASSOCIATI ON

CHAIR MAN CHAIR  ELECT

James (Jim) Drummond Rob W allace

Chief, Non-Capital Trial Division District Attorney

Oklahoma Indigent Defense System District 16

405-801-2655; jimd@oids.state.ok.us  918-647-2245;  wallacer@odawan.net

SECRETARY Budget Officer

Craig Sutter Trent Baggett

Deputy Director Assistant Executive Director

Oklahoma Indigent Defense System District Attorneys’ Council

405-325-0802; sutterc@defense.ou.edu 918-583-3600; trent.baggett@dac.state.ok.us

NON-VOTI NG M EMBERS

EDIT OR Q&  A CHAIRPERSON, CLE  COMM ITTEE

Mike Wilds Ben Brown

Associate Professor Attorney at Law (Oklahoma City)

Northeastern State  University 405-239-2722

918-449-6532;  wilds@nsuok.edu ben@dougfriesen.info

                                                                                                                                                                                           

WHY E-MAIL THE Q&A NEWSLETTER IN PDF FORMAT ?
According to OBA information, approximately 90% of bar members have the ability to access the Internet and

read HTML or PDF files.  If we send the newsletter in Word or WordPerfect, different printers will destroy the

imbedded formatting such as fonts, indentation and spacing, thereby printing a newsletter that looks absolutely

horrible!

How to Download Adobe Acrobat Reader to read PDF files
In the event you do not have software to access PDF files, you can download free copies of Adobe Acrobat

(PDF) by accessing http://www.adobe.com/products/acrobat/readstep.html or  http://www.pdf995.com.

CRIMINAL LAW  SECTI ON WEB  PAGE

Go to http://ww w.okbar.org/members/sections/crimlaw/default.htm for an online copy of current and prior

issues of the Q & A.  You can also go to the OBA home page, click on sections, then click on crimlaw.  Special
thanks to M att Gayle, Web Developer at the Oklahoma Bar Association for his assistance and guidance in the

design and layout of our web page!


