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A New Source for Criminal Law News

Jim Drummond, Issue Editor
WELCOME TO THE MAJORS!

The criminal law practitioners of Oklahoma

now have their own Section.  The first good news is

that it is absolutely FREE for the balance of the year;

all we ask is that you join using the application form in

this issue.  Beginning January 1, 2004, membership

will be $15 per year.

If you have already paid dues for this year,

your membership will automatically be renewed for

2004 with no additional amount due.

The second (hopefully) good news is that we

will be publishing several more newsletters this year.

Upcoming issues, released about once a month, will

include: 

* an article by Assistant Oklahoma

Attorney General David Brockman on

mental  retard ation  as im pac ting

sentencing in criminal cases, following

Atkins v. Virginia and its state case

progeny

* a legislative update on criminal law

matters, by Craig Sutter, OIDS Deputy

Executive Director

* DUI defense for Beginners, by Charles

Sifers, one of Oklahoma=s eminent DUI

attorneys

About the name: it is not set in stone. We will

be soliciting suggestions and polling you in future

issues before selecting the permanent name for this

publication. 

Thanks to Jim Calloway, Director of OBA=s

Management Assistance Program, members will also

automatically receive the e-mail successor to the

McCoy Gazette, a compendium of Oklahoma Court of

Criminal Appeals decisions alphabetized by subject

matter, which is a stellar resource for anyone

practicing criminal law.  It is produced by Gloyd

McCoy, long one of our best appellate attorneys.

When she took office January 1, OBA

president Melissa DeLacerda determined to elevate the

Criminal Law Committee  to Section status.  As Co-

Chairs of the sunsetting Criminal Law Committee,

Craig Sutter, Deputy Director of the Oklahoma

Indigent Defense System, and Jon Lagerberg,

Assistant District Attorney based in Tillman County,

wrote the articles and by-laws of the new Criminal

Law Section, assembled a steering committee, and

launched the new section.

The Section will hold its first annual meeting,

with election of officers, at the OBA Annual Meeting

in November.  In the meantime, check our inside

masthead for the names of the Steering Committee

members.  Anyone wishing to contact us should go

through Jenny Garcia at the OBA, 405-416-7000.

We hope this publication is useful, and we

encourage you to join as the Section (and this

publication) grows and evolves.  Again, welcome to

your new Criminal Law Section!  

  ______

Tim Laughlin, Contributor

Jury Trial for AInnocents@

The following outline of the criminal trial

process was written for pro se defendants.  It is

rudimentary, general and plain.  In other words, it is

designed as a helpful primer for an attorney new to the

practice of criminal law.

Every trial is different.  Every judge likes to

do things a little differently.   Review the court rules

for your district, apply them to this outline, and you

should have a pretty good idea of where you are

throughout the trial.

Please note that this outline presupposes that

the trial is a non-death penalty, non-bifurcated felony

trial.  Before you leave for the courthouse remind

yourself that are only three times at trial during which

you may speak to the jurors directly.  They are (1)

during jury selection, (2) during opening statement and



(3) during closing argument.  Speaking or otherwise

communicating with jurors at any other time may

result in the Judge holding you in contempt of court or

in ethical sanctions.

JURY SELECTION

No segment of a trial is more crucial than jury

selection.  Your strategy, your demeanor, and your

outcome depend not only on selecting the best possible

jury but on understanding your jury=s attitude and

predisposition.  There is now demographic software

available for this purpose.  Yahoo search: “Jury

Selection Software.”

 

1. THE JURY POOL

Jurors will be selected at random out of a pool of fifty

to eighty  people.  This number may vary depending

upon whether the trial is taking place in a rural or

urban setting and /or whether the case is a particularly

high profile case.  The jury pool will be composed of

people from the community chosen by drivers license

registration.

The Court Clerk will draw the names of twelve or

eighteen jurors from a hopper.  The jurors will be

seated in the jury box.  Some judges prefer to seat

twelve jurors initially and call a replacement jurors as

a juror is excused.  Other judges prefer to seat eighteen

jurors initially and replace excused jurors later in the

jury selection process.  Ask the trial judge which

method she prefers at the pretrial conference and plan

ahead accordingly.

 
2.  THE JUDGE READS INTRODUCTORY
I N S T R U C T I O NS ,  A S K S  J U R OR S
QUESTIONS

The judge will read some general instructions

to the jurors, then ask the jurors some general

questions to determine if any of them should be

excused.  The judge will likely also ask the jurors if

they have any problems (health, family obligations

etc.) that will prevent them from devoting their full

attention to the case.  The judge will also ask them if

they know the prosecutor, the defense attorney, the

defendant or any of the witnesses.  If any juror has a

relationship with the prosecutor, the defense attorney,

the defendant or any of the witnesses that would

prevent the juror from being impartial, the judge will

excuse that juror for cause.

There are two reasons for excusing a potential

juror.  The first is for cause.@  There is no limit to the

number of jurors that can be Astruck@ or excused for

cause.  Jurors are stricken for cause when they have a

problem or prejudice that keeps them from deciding

the case fairly and impartially.  Here are some

examples:

A. Racial Prejudice.

If a juror demonstrates that he or she is

prejudiced against a particular ethnic group (especially

the ethnic group to whom the defendant belongs), the

defense attorney will likely ask the judge to excuse

that juror for cause.

B. Bias Against Criminal Defendants/ Bias in Favor

of Prosecution.

If a juror is unwilling to presume the

defendant innocent throughout the trial, the defense

attorney will likely ask the judge to excuse that juror

for cause.  

If a juror says that he or she doesn=t believe in

the defendant=s right to remain silent and will hold the

defendant=s silence against him or her, the defense

attorney will likely ask the judge to excuse that juror

for cause.

If a juror refuses to hold  the prosecutor to his

or her burden of proving the defendant guilty beyond a

reasonable doubt of every element of the crime

charged,  the defense attorney will likely ask the judge

to strike that juror for cause.

If a juror indicates that he or she finds police

officers more credible than other individuals, the

defense attorney will likely ask the judge to strike that

juror for cause.

If a juror gives answers to questions from the

judge, the prosecutor or the defense attorney  that

gives the defense attorney the impression that the juror

cannot be fair, the defense attorney will ask to excuse

the juror for cause.

C. Bias Against the State/In Favor of Criminal

Defendants.

If a juror indicates that he or she will not

consider the evidence impartially because of a distrust

of prosecutors or police officers, the prosecutor will

likely ask the judge to strike that juror for cause.

If a juror indicates that he or she will hold the

prosecution to a higher burden of proof than proving

the defendant guilty beyond a reasonable doubt (e.g.

The juror tells the judge the he or she will acquit if he



or she has any doubt about the defendant=s guilt.) the

prosecutor will likely ask the judge to excuse the juror

for cause. As the judge dismisses a juror for cause,

another juror will be called at random to take that

juror=s place.

3. THE PROSECUTOR QUESTIONS THE
JURY

Once the Judge has asked his or her questions,

the prosecutor will ask the jury some questions.  The

prosecutor will attempt to learn facts about the jurors

that will help the prosecutor decide whether to excuse

them with peremptory strikes.

If the prosecutor asks a question that is meant

to gain the jurors= favor, comment on the facts of the

case, mislead the jurors about the law or prejudice

them against the defendant, the defense attorney will

object.

4. THE DEFENSE ATTORNEY QUESTIONS
THE JURY

Once the prosecutor has asked the jury

questions, the defense attorney will ask the jury

questions.   The defense attorney=s questions will

focus on the following:

* Rooting out jurors who have a bias against criminal

defendants or in favor of the prosecutor.

* Getting the jurors to commit to presume the

defendant innocent until they have deliberated on all

the evidence.

* Getting the jurors to commit to vote for acquittal if

the prosecutor has not proven the defendant guilty of

every element of the charge beyond a reasonable

doubt.

* Getting the jurors to commit to acquit the defendant

if they have a reasonable doubt. This sounds like the

same thing as the above point, but the focus here is on

reasonable doubt.

* Discovering whether jurors have prior experiences as

jurors in other cases that will impair their ability to be

fair.

* Discovering whether jurors have prior personal

experiences such as being the victims of crime or

having had a relative or friend with a drug problem

that will impair their ability to be fair.

* Discovering whether jurors embrace or reject

constitutional principals such as a defendant=s right to

not testify and a defendant=s right to question his or her

accusers (the prosecution=s witnesses).

The examples above are just that: examples.  The

attorneys in the case will fashion questions for the

jurors that are more specific and probing depending on

each attorney=s trial strategy.

5. PASS THE JURY FOR CAUSE

Once the defense attorney has  finished asking

the original jury panel questions, the prosecutor and

the defense attorney will pass the jury for cause.  This

means that neither the defense attorney nor the

prosecutor discovered a fairly obvious reason to have

the judge excuse a juror such as a clear bias against or

in favor of one side or the other or a juror=s

unwillingness to follow the courts instructions.

6. PEREMPTORY STRIKES

Once the jury panel has been Apassed for

cause,@ the prosecutor and the defense attorney

exercise their peremptory strikes.  In non-death

penalty felony cases, the prosecutor gets up to five (5)

and the defendant gets up to five (5).  Neither side has

to use all five (5) peremptory strikes. 

This means the prosecutor and the defense

attorney can ask the judge to excuse five (5) jurors

without giving a reason. The prosecutor and the

defense attorney will use the jurors= answers to  all the

questions when choosing which jurors to excuse. T h e

prosecutor will begin by excusing a juror.  Each time a

juror is excused because of a peremptory strike, a juror

from the pool will take his or her place.  The

prosecutor will ask the new juror questions.  Then, the

defense attorney will ask the new juror questions.

Next, the defense attorney will excuse a juror. 

 Each time an attorney asks to excuse a juror he or she

will say to the judge something like, AYour honor, the

state/defense would ask to excuse Mrs. Smith, and

thank her for her time. 

This will continue back and forth until either

both sides have exercised or waived their five (5)

peremptory challenges.  At this point the judge will

probably reduce the number of jurors to twelve (12)

jurors and one (1) alternate by excusing the most

recently called jurors.

7. EXCUSING A JUROR BECAUSE OF        
RACE/ETHNICITY

If the defense attorney gets the impression that



the prosecutor is excusing a juror solely or mainly

because of his or her ethnic background, the defense

attorney will object.  This is called a Batson challenge.

See Batson vs. Kentucky, 476 U.S. 79 (1986).

Following the defense attorney=s objection, he or she

will ask the judge to order the prosecutor to give

specific, non-racial reasons for excusing this juror.

There are three steps here;  

1. Defense counsel must show a prima facie

(basic) base for the prosecutor=s racial

discrimination against the juror.  This is based

facts present in this case and need not be based

on a history of racial discrimination by the

prosecutor or his office.  

(2) If defense counsel succeeds in making a

prima facie base for the prosecutor=s use of

race to eliminate a juror, the burden shifts to

the prosecutor to prove to the judge that  the

juror was excused for race-neutral reasons.

(3)The judge will then decide if the prosecutor

struck the juror because of race or for

legitimate, race-neutral reasons.  If the judge

so finds, the prosecutor may not be allowed to

remove the juror.

8. OPENING STATEMENTS

Before the prosecutor begins his or

her opening statement the defense attorney

will usually ask for the ARule@.  This means

that the defense attorney asks the judge to

impose the rule of sequestration.  The judge

will order all the witnesses to wait in the hall

or elsewhere until they are called to testify.

This is to keep each witness form listening to

and being influenced by earlier witnesses.

The judge will usually admonish the witnesses

to not discuss any testimony among

themselves. 

The prosecutor will give an “opening

statem ent.”

Next, the defense attorney will give an

An opening statement.  Occasionally, the

defense attorney will defer opening statement

and give it at the beginning of the defendant’s

case.  Most defense attorneys give their

opening statements right after the prosecutors

give theirs.

An opening statem ent is  often

described as a road map of the case.  Although

this description is inadequate, it is helpful.  An

opening statement is each side’s opportunity

to tell the jury what they think the evidence

will be.  The opening statement is not a time

for argument.  If the prosecutor or defense

attorney starts arguing the case, opposing

counsel will object.  The judge will probably

sustain the objection.  Each sides attorney will

have a chance to make those arguments in

“Closing Arguments.”  Here, each attorney

will attempt to outline his or her side=s case for

the jury.  Many sentences will begin with the

attorney saying  AThe evidence will show . . .@

and finishing the sentence with what the

attorney anticipates the witness will say.

The art of the opening statement is a

balance 

between procedure and story-telling.  It is much

to subtle and complicated to adequately address

here.

THE TRIAL

1. DIRECT EXAMINATION OF STATE’S

WITNESSES

After opening statements the prosecutor

will call his or her witnesses.  The prosecutor

will call a witness by announcing, AThe State

will call Mrs. Smith . . .@  A bailiff, deputy, court

clerk=s assistant or assistant from the prosecutors

office will fetch the witness.  The judge will

then ask the witness to swear or affirm to tell the

truth.  The prosecutor will then question the

witness.  The prosecutor will begin by asking

the witness to provide his or her name, place of

residence and general relationship to the case

before asking the witness to provide specific

information about the defendant=s alleged

crimes.  Through direct examination the

prosecutor will attempt to establish that the

crime was committed in the state and county in

which the trial is taking place thus establishing

proper jurisdiction and venue. 

The prosecutor will also ask one or more

of the witnesses to identify the defendant as the

perpetrator of the alleged crime by asking the

witness or witnesses to describe the defendant=s

appearance and to indicate where the defendant

is located in the courtroom.  Following this

testimony the prosecutor will ask the judge to

have the record reflect that the defendant is

located  in the courtroom according to the

witness=s testimony. 

Expert Witnesses



If the witness is going to provide expert

testimony or defense attorney thinks the witness

is not qualified to testify, the defense attorney

will ask the judge for permission to voir dire the

witness.  This procedure gives the defense

attorney the opportunity to ask the witness

questions about the witness=s qualifications to

testify.   The judge may ask his or her own

questions regarding the qualifications of a

particular witness.  Once all the questions are

asked,  the defense attorney will move the judge

to prohibit the testimony of the witness.  If the

judge finds that the witness is qualified to

provide the requested testimony, the judge will

overrule the motion.  If the judge finds the

witness is not qualified to provide the requested

testimony, the judge will disallow all or part of

the witness=s testimony.   In some cases these

issues are handled by a pre-trial Daubert hearing

to test the scientific acceptability of this type of

evidence.

Objections

If the defense attorney believes the

prosecutor is asking an improper question, the

defense attorney will object and state a basis for

objecting.  For example, if the prosecutor is

leading the witness by suggesting the answer he

or she wants the witness to give in the question

he or she asks, the defense attorney will interrupt

and say, AObjection, Your Honor.  The

prosecutor is leading the witness.@  Or, if the

prosecutor asks a question and then asks the

same question again, the defense attorney will

say, AObjection, Your Honor. That question has

been asked and answered.@

Unless the question is obviously

inappropriate, the ju dge  will allow the

prosecutor to respond and then rule on the

objection.  If the judge says Asustained,@ the

prosecutor must move on to other questions.  If

the Judge says Aoverruled,@ the prosecutor will

ask the question again and the witness will be

allowed to answer the question.  

Sometimes the witness will answer the

question as the defense attorney objects or

before the before the defense attorney gets his or

her objection out.  If the objection is sustained,

the defense attorney will ask the judge to order

the jury to disregard the witness= comment.

There are too many objections to list and

discuss here.  A very good book to have on hand

is Objections at Trial, Third Edition, Bright,

Carlson and  Imw inke lried, Lexis  Law

Publishing 1998.  This  pocket-sized,

alphabetically tabbed, guide to objections proves

very handy in the courtroom.

2.CROSS-EXAMINATION OF STATE’S

WITNESSES

Once the prosecutor has finished his or

her direct examination of a witness, the defense

attorney will cross-examine the witness about

witness= testimony.

The cross-examining attorney may ask

leading questions.  For example, the defense

attorney may begin his or her questions with

phrases like AIsn=t it true that . . . ?@   The defense

attorney  may end his or her questions with

phrases like A didn=t you?@ or Aisn=t that right?@

The point is for the cross-examining

attorney to ask specific questions that focus on

proving a particular point.  For example if the

defense attorney wants to show that a witness is

biased, he or she will ask pointed questions that

draw out that information.  Or, if the defense

attorney wants to illustrate that the witness has

provided inconsistent statements, the defense

attorney will ask leading questions that are

sharply focused on the discrepancies.  

A good guide to cross-examination is

Handbook of Cross-Examination: The M osaic

Art, Second Edition, John Nicholas Iannuzzi,

Prentice Hall 1999.

3 .  R E D I R E C T  A N D  R E - C R O S S

EXAMINATION OF STATE’S WITNESS

Following the defense attorney=s cross-

examination of the prosecutor=s witnesses, the

prosecutor will ask more questions.  The

prosecutor should be limited to asking questions

about information that was given in the defense

attorney=s cross-examination.  Next, the defense

attorney will cross-examine the witness about

the information that was given on redirect

examination. 

The purpose of redirect and re-cross

examination of witnesses is to narrow the scope

of questioning , explore the witnesses=

inconsistent answers or to clarify vague answers.

In general, the judge will limit  the prosecutor=s

and the defendant attorney=s questions on

redirect and re-cross examination to matters that

were the subject of direct and cross-examination.

4. DEMURRER

Once the prosecutor has called all of his



or her witnesses, the prosecution will rest its

case.  The defense attorney will then ask to

approach the bench.  The defense attorney will

advise the judge that he or she would like to

demur outside of the hearing of the jury.  In

reality, it is not always done like this.  But, the

above is an example of good courtroom manners

that a seasoned prosecutor discreetly passed on

to me during my first jury trial.

At this point the defense attorney will

Ademur to the state=s evidence.@  The defense

attorney will argue that the prosecution has

failed to provide sufficient competent evidence

to warrant submitting the case to the jury.  

Another way to phrase this request is to

Amove for a directed verdict.@  While this is not

the same as a demurrer to the state=s evidence, it

is similar in effect. The defense attorney will ask

the judge to direct the jury to acquit the

defendant based upon the prosecution=s failure to

provide the sufficient competent evidence upon

which the jury may convict the defendant.

If the demurrer/motion for directed

verdict is overruled, the defense attorney begins

his or her case.

5. DEFENSE WITNESSES

If the defense attorney did not make an

opening statement at the beginning of the trial,

he or she will do so now or waive his or her

right to make one.

DIRECT EXAM INATION OF DEFENSE

WITNESSES

In essence, the same procedure as

describe above in which the prosecutor calls his

or her witnesses is followed only now the

defense attorney performs the direct and redirect

examinations and the prosecutor performs the

cross and re-cross examinations.

 

The defense attorney will call witnesses by

saying, AThe Defense calls Mrs. Smith.@

Courthouse personnel or someone the defense

attorney has chosen in advance will retrieve the

defense witness to the courtroom .  The witness

will take the stand and the judge will swear in

the witness.

The defense attorney will begin questioning by

asking the witness to state his or her name and

address for the record.  The defense attorney will

ask short and direct questions.  The defense

attorney should refrain from asking leading

questions.

A  N O T E  O N  N O N -C O O P E R ATIV E

WITNESSES

If a witness is evasive or refuses to

answer questions, the prosecutor or defense

attorney will respectfully ask the judge to

instruct the witness to answer the question.

If the witness attempts to give more

testimony than requested by the prosecutor=s or

defense attorney=s question, the prosecutor or

defense attorney will respectfully ask the judge

to instruct the witness to limit his or her

response to the information that the question

requests.

If the witness continues to be evasive or

continues to refuse to answer the prosecutor=s or

defense attorney=s questions, the prosecutor or

defense attorney will respectfully ask the judge

for permission to treat the witness as a hostile

witness.  This does not mean that the prosecutor

or defense attorney is allowed to treat the

witness with open hostility or disrespect.

Treating a witness on direct examination as a

hostile witness means that the examining

attorney is allowed to ask the witness more

pointed and leading questions.  The examining

attorney=s goal in treating a direct examination

witness as hostile is to extract more specific

answers from the witness and, in turn, sharpen

the focus of the testimony.

THE DEFENDANT TESTIFIES (OR NOT)

A  crim in a l  d e f en d a n t has th e

Constitutional right to testify on his or her own

behalf if he or she chooses.  Criminal defendants

also have the Constitutional right to not testify.

If a defendant testifies on his or her behalf, the

door is opened for the prosecutor  to cross-

examine the defendant  vigorously (including

questions about his or her criminal record and

any prior acts of dishonesty which are not

permissible to raise if the defendant does not

testify ).

The criminal code, rules or evidence and

case law provide specific guidance to

prosecutors and defense attorneys with regard to

proper impeachment and use of a defendant=s

prior acts on cross-examination.  The prosecutor

should provide notice of his intent to use a

criminal defendant’s criminal record against the

defendant.  The defense attorney must decide

whether or not to have the defendant discuss his

record on direct examination.  



6. THE DEFENSE RESTS

Once the defense attorney has called all

of his or her witnesses, the defense attorney will

announce to the judge that Athe Defense Rests.@

7. JURY INSTRUCTIONS

At this time the judge will discuss which

additional jury instructions will be given to the

jury to assist them in their deliberations.  The

prosecutor and the defense attorney will have

already submitted written requests for specific

jury instructions, relying heavily on but not at all

limited to the Oklahoma Uniform Jury

I n s t r u c t i o n s ,   a c c e s s i b l e  a t

ww w.okcca.net/datafiles/legal/Oklahoma/ouji/

criminal/index.html, which every defense

attorney should carefully consult to make sure

his client has every instruction he or she

deserves.  The attorney may also want to explore

www.juryinstruction.com.  The prosecutor

and/or the defense attorney may wish to add or

delete certain jury instructions as proposed by

the adversary,  based upon the evidence and

testimony.  The prosecutor and defense attorney

will register their objections to certain jury

instructions on the record at this point.

Once the judge has decided on the final

jury instructions, the judge will provide the

prosecutor and the defense attorney some time to

review them.  The prosecutor and the defense

attorney will likely  incorporate some of the jury

instructions into their closing arguments.

Once the jury returns to the courtroom,

the judge will read aloud all the instructions

except for a few final instructions that the judge

will read after closing arguments.

8. STATE’S FIRST CLOSING ARGUMENT

After a brief recess, everyone will return

to the courtroom and the prosecutor will give his

or her first closing argument.  The prosecutor

will recite the facts of the case based upon the

testimony of the witnesses and the evidence

introduced during the trial.  If the prosecutor

describes an alleged fact that is not supported by

the testimony of any witness, the defense

attorney will object by saying, AObjection, Your

Honor.  The State is arguing a fact not in

evidence.@

The prosecutor will also ask the jurors to

make Areasonable inferences.@  The prosecutor

will ask the jury to use their common sense and

life experience to determine that one fact

reasonably follows from another. 

While the prosecutor may ask the jury to

make reasonable inferences based upon the

circumstantial evidence, the prosecutor may not

ask the jury to speculate.  If the prosecutor asks

the jury to jump to conclusions that are not

supported by the facts, the defense attorney will

object and ask the judge to admonish the jury to

disregard the prosecutor=s comments.  If the

prosecutor persists in asking the jury to

speculate, the defense attorney will move for a

mistrial. 

9. DEFENDANT’S CLOSING ARGUMENT

After the prosecutor=s first closing

arguments, the defense attorney will give his or

her closing argument.  Like the prosecutor, the

defense attorney will be limited to discussing

facts supported by the testimony and evidence

presented at trial.  The defense attorney  will

also ask the jury to make reasonable inferences

based upon the jurors= common sense and life

experiences.

If the defense attorney discusses facts

not supported by the evidence presented at trial,

the prosecutor will object and the judge will

admonish the jurors to disregard the defense

attorney=s  comments.

The defense attorney will probably focus on the

following key issues:

* The defendant is still presumed to be

innocent.

* The state has failed to prove every

element of the charge.

* The state has failed to prove that the

defendant is guilty beyond a reasonable doubt.

 * The testimony and evidence support a

reasonable conclusion that the defendant is

innocent and the state has failed to disprove that

conclusion beyond a reasonable doubt.  (This

applies when the state=s case rests upon

circumstantial evidence.) 

* The defense attorney may include a

sentencing argument and ask the jury to consider

a lenient sentence should they convict the

defendant.

1 0 .  S T A T E ’ S  S E C O N D  C L O S I N G

ARGUMENT

Because the state has the burden of proving the

defendant guilty beyond a reasonable doubt, the

prosecutor is allowed to make the final closing

argument.



11. THE JURY RETIRES TO DELIBERATE

After the prosecutor=s second closing

argument, the judge will read a few final

instructions to the jury.  The jury will then retire

to the jury room and deliberate.  The jury will

decide whether the prosecution has proven the

defendant guilty beyond a reasonable doubt.  If

the jury finds the defendant guilty, they will then

decide an appropriate sentence.  (Remember we

are presuming a non-bifurcated trial).  If the jury

acquits the defendant, for all practical purposes

the case is over and the defendant is released

from custody or his bail is exonerated.

CONCLUSION

The above is nothing more than the

roughest thumbnail sketch of the criminal jury

trial process.  The above discussion grossly

neglects many critical issues such as developing

a theory of the case, story-telling in opening

statements and closing arguments, when and

how to develop a record for appeal, when and

upon what grounds to move for a mistrial and/or

to set aside a jury verdict, etc.  However, this

outline should provide an attorney new to

criminal trial practice good idea of what to

expect.
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Fable 

Venerable Thubten Chodron
Making the Best of One's Circumstances

An old man lived alone in Idaho. He wanted to

spade his potato garden, but it was very hard

work. His only son, Bubba, who used to help

him, was in prison. The old man wrote a letter to

his son describing his predicament.

Dear Bubba,I am feeling pretty bad because it

looks like I won't be able to plant my potato

garden this year. I'm getting too old to dig up a

garden plot. If you were here, all my troubles

would be over. I know you would dig the plot for

me.Love, Dad

A few days later he received a letter from his

son: 

Dear Dad,For heaven's sake, Dad, don't dig up

that garden. That's where I buried the

BODIES.Love, Bubba

At 4:00 a.m. this next morning, F.B.I. agents

and local police showed up and dug up the entire

area without finding any bodies. They

apologized to the old man and left. That same

day, the old man received another letter from his

son:

Dear Dad,Go ahead and plant the potatoes now.

It's the best  I  cou ld d o u nd er the

circumstances.Love, Bubba

Venerable Thubten Chodron’s web site:
www.thubtenchodron.org/PrisonDharma/humor.h

tml 
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Contributed by 

Jim Drummond

COURT OF CRIMINAL APPEALS 

ISSUES EXTENSIVE REVISION 

OF APPELLATE COURT RULES

On May 21, 2003, the Court of Criminal

Ap pea ls made  numerous  changes and

modifications to the Rules of the Court of

Criminal Appeals, Title 22 O.S., Ch.  18

Appendix.

Chiefly significant for trial attorneys is the

requirement that the Designation of Record filed

with the Notice of Intent top Appeal must be

specific as to each item designated.  Rule 1.13

now provides:

E. Designation of Record. The instrument

filed by trial counsel with the clerk of the trial

court and the Clerk of the Court of Criminal

Appeals designating the records to be filed on

appeal. It shall include that portion of the



original record and that portion of the

transcript of evidence which the appealing

party requests in order to perfect the appeal.

It shall list in specific terms the items to be

included on appeal. Use of terms such as AAAll

proceedings where a court reporter was

present@@ are not sufficiently specific for the

purpose of requiring transcripts to be

prepared. Transcripts shall be requested by

date and type of hearing to be transcribed.

Rule 1.2(A)(6) notes that  22 O.S. Supp. 2002

'19(C), placed jurisdiction for appeals of

expungement orders in the Oklahoma Supreme

Court.  The District Court in most counties will

consider expungement in the original criminal

case; Oklahoma County is a notable exception,

requiring that expungements be filed as a

separate civil suit.  See the excellent article on

expungements in the March 15, 2003 Oklahoma

Bar Journal by Stacey Morey and Dave

Stockwell.  This article is available online at

www.okbar.org. 

Rule 1.2(D)(6) (6) now provides that appeal of a

termination from drug court involves the same

procedure as an appeal from acceleration of

deferred sentence set out in paragraph Rule

1.2(D)(5)(b). See Hager v. State, 1999 OK CR

35, &&12, 990 P.2d 894, 898.

Rule 10.6(B) now provides that in matters

involving disqualification of judges in criminal

cases, if a hearing before the second judge

results in an order adverse to the movant, he/she

shall have not more than five (5) days from the

date of the order to institute a proceeding in this

Court for writ of mandamus. See Rule 15, Rules

for District Courts of Oklahoma, Title 22, Ch.

18. App. (2003)

The attorney should review the full version of

the amended Rules, 2003 OK CR 9, Case No.

C C A D - 0 3 - 1 ,  f o u n d  o n l i n e  a t

www.okcca.net/online/home.jsp by clicking on

the 2003 OK CR 9 hyperlink under the first red-

letter Notice.
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